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denounced by section 5480, Rev. St. U. S., as amended by Act Mardi 
2, 1889, c. 393, § 1, 25 Stat. 873 (U. S. Comp. St. 1901, p. 3696). 
To reverse the judgment of conviction he lias sued ont a writ of error 
from this court, and assigns as the only ground for reversai that the 
indictment against liim and others does not state facts sufficient to 
constitute a public offense against the laws of the United States. The 
points raised were saved in the trial court both by demurrer and mo- 
tion in arrest. 

We think most of the objections to the indictment arise by reason 
of failure on the part of counsel to appreciate the fact that McConkey 
was not indicted for violating the provisions of section 5480, and 
that it vas not necessary, in order to convict him under section 5440, 
to show a completed offense under said section 5480. The language 
of the indictment, other than matters of form, is as foUows: 

"Tlie grand jurors of the TJnited States of America, witliin and for said dis- 
trict and division, in the name and by autliority of the said United States of 
America, upon their oath présent that heretofore, to wit, on or about the 
Ist day of September, A. D. 1907, and prior to ail the days and dates herein- 
after mentioned. .Tanies Mulhall, Félix Nathansori, Charles B. Gregg, and E. 
V. McConliey, whose true Christian name is to the srand jurors unknown, ail 
late of the city of Minneapolis, in the county of Ilennepin, in tlie state and 
district of Minnesota and Fourth division thereof, and within the jnrisdiction 
of this court, did then and tliere unlawfully, wrongfuUy, felonlously, and 
knowingly conspire, combine, confederàte, and agrée together to commit the 
acts made an offense and crime against the United States by section 5480 of 
the Revised Statutes of the United States, and the acts amendatory thereof, 
that is to say: That the sà'id persons and each of theni did then and there 
conspire, combine, confederàte, and agrée together in devislug and Intendlng 
to devise a certain schesne and artifice to defraud divers persons to the grand 
jurors unknown, to be efîected throngh and by means of the post office estab- 
lislmient of the United States, whicli said scheme and artilice to defraud was 
as follows, to wit: That the said .Tames Mulhall, Félix Nathanson, Charles 
B. Gregg, and E. V. McCJonkey should assoeiate themselves' together as Whole- 
sale and retail dealers in certain merchandise and farm produce, under the 
ftnn name and style of the Nicollet Creamery Company, in the said city of 
Minneapolis, Minnesota, and that the said James Mulhall, Félix Nathanson, 
Charles B. Gregg, and E. V. McConkey Should induce said divers persons un- 
known as aforesaid to send to them, as the said Nicollet Creamery Company, 
shipméuts of mercliandise and farm produee upon the représentations made 
by theni, tlie snid James Mulhall, Félix Nathanson, Charles B. Gregg, and E. 
V. McConkey, as the said Nicollet Creamery Company, that they would pur- 
chase and pay for sueh ]uerehaiidise and farm i)roduce, and in case such mer- 
chandise and farm produee should be sent by said divers persons aforesaid, 
and received b.v them, the said James Mulliall, Félix Nathanson, Charles B. 
(jregg, and E. V. McCoi\key, as the said Nicollet Creamery Company, not to 
jiay them for such merchandise and farm jwoduce, but to fraudulently cou- 
vert the same to the use and benellt of them, the said James Multmll, Félix 
Nathanson, Cliarles B. Gregg, and E. V. McConkey, and thereby defraud the 
divers persons aforesaid so sendiug such uierchandise and farm produce out of 
the value of the same, which said scheme and artifice to defraud, so devised 
as aforesaid, was, as a part thereof, at the time of the devising thereof and 
afterwards, inteniled )iy the said James Mulhall, Félix Nathanson, Charles B. 
Gregg, and E. X. McConkey to be effected by opening correspondence and com- 
munication with those divers persons unknown as aforesaid through and by 
means of the post otïice establishment of the United States, and by iuciting 
those persons unknown as aforesaid to open communication with them, the 
said Nicollet Creamery Coni])any, through and by means of the post office 
establishment of the United States; and said James Mulhall, Félix Natlian- 
son, Charles B. Gregg, and E. V. McConkey, as a part of the said conspiraey, 
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CIRCUIT AND DISTRICT COURTS. 



SCHURMBIKB et al. v. CONNEOTICUT MUT. LIFE INS. CO. 

(Circuit Court oirAppeals,Elghtli. Circuit Aprll 26, 1909.) 

No. 2,753. 

1. Courts (§ 359*)— JtrBisDicrioN of Fedbbai, Couets— Action to Bstablish 

Claim Aoainst Estatb. 

A foreign creditor may e«tabllsh bis elalm in the courts of tlie United 
States agalnst the Personal .représentatives of a décèdent, though tlie laws 
of tlie State in tertns limlt sucli right to proceedings in the local probate 
courts, but in sucà case the fédéral court adininisters the state laws and 
Is bound by the saine rules that govern the local tribnnals. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §!• 93& 949; Dec. Di« 
{ S.59.* 

Pi-obate jurlsdiL-Uon of fédéral courts, see note to Beflford Quarries Co. 
V. Thomllnson, 36 C. C. A. 276.] 

2. Ï3XE0UT0BS AND Administbatobs (| 225*) — Pboving Claims Against Es- 

tatb— Limitation. 

Gen. St. Minn. 1894, § 4509, provides that the probate court shall by 
order flx the time within vphich claims may be presented against the es- 
tate of a décèdent, whlch shall not be less than six months nor more than 
one year, and that no clalm shall be received after the expiration of such 
time "unless for good cause showu the court may In its discrétion receive, 
hear and allow such claim, » * • but no claim shall be received or al- 
lowed unless presented within one year and six months from the time 
when notice of the order was glven." Held, that such limitation relates 
to the time the claim Is presented, and not to the time of trial and judg- 
ment, nor to the time the court judicially détermines whether good cause 
(or extension exists, and that the commencement of an action on a claim 
In a fédéral court by a foreign creditor Is a présentation of the claim 
within the statute. 

[Ed. Note. — For other cases, see Executors and Admlnistrators, Cent 
Dig. § 789 ; Dec. Dig. § 225.*] 

S. Ekecutoes and Administratoes (§ 22S*) — Olaims Aoainst Estate— Jueis 
diction to Allow— IjImitation. 

A foreign creditor proceeding under such statute brought an action at 
law on a claim against the estate of a décèdent in a fédéral court after 
the time fixed for filiug claims by the probate court had expired, but with- 

«For ûther cases 6ee same toplc & i NDMBESln Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
171F.— 1 
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In 18 months from the tlme the order was made. It dld not allège any 
reason for the failure to sooner présent the claim, and a judgtnent in its 
favor was reversed by the appellate court on the grounds that the clalm 
could be allowed only on a flnding~that there was good cause for the delay 
and that Jurlsdictlon to make sùch findlng was In equlty only. After the 
cause was remanded, the 18 months havlng then expired, by leave of court 
It was transferred to the equlty slde, and the complaint was recast into 
a bill In equlty alleging groundS for the delay. HeU, that by the filing 
of the original complaint the court acqulred gênerai jurisdiction of the 
cause and to allow the transfer an^,amendment of the pleadings, which, 
as they did not change the cause of action, dld not constitute the bring- 
Ing of a new suit, but related back to che time of the commencement of 
the action, and that the power of the court toconëider and allow tS^e 
■ ' 'claim was not barred by limitation. 

[Ed. Note. — Foi* ofhiëri casés, ! siae.Executors and Administra tors. Cent. 
Dig. § 789; Dec. Dig. § 225.*] 

4. ExECUTOBs AND Administbators (§ 225*) — Peovins CJlaims Against Es- 
TATE— Limitation. ~ 

Complainant held notes of a dtcedent, secured by a mortgage, which 
dld.. not mature untU aftçr the time fixed by the, prqbate court for flllng 
cïalms against the estate had expired. Thé mortgage was then foreclos- 
ed, apd the propeçty, which the décèdent had transf erced, was sold, leav- 
ing a deflcifency, tô recover which action was brought in a fédéral court 
against the executors. Under Gen. St Mlnn. 1894, & 4509, the court had 
power to allow the claim If presented within 18 months after the order 
forrflllng daims was made "for good cause showù." H éld, that under thb 
libéral construction of such provision by the Suprême Court of the state, 
and in view of the facts that the estate was not closed and that there 
was no défense on the merits, the facts shown were sufflclent to authorlze 
Ita considération and allowance. i 

[Ed. Note. — For other cases, sée Executors and Administrators, Oon* 
Dig. § 789 ; Dec. Dig. § 225.*] 

Sanbom, Circuit .Tnrlee, dis.«ent1riff. 

Appealfrom the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

See, also, 124 Fed. 865, 60 C. G. A. 51 ; 137 Fed. 43, 69 C. C. A. 22. 

Harris Richardson (Harold C. Kerr, on the brief), for appellants. 

George W. Markham (James E.' Markham, on the brief), for ap- 
pellee. 

Before SANBORN and HOOK, Circuit Judges, and PHILIPS, 
District Judge. 

HOOK, Circuit Judge. The principal question in this case is wheth- 
er the claim of the insurance company upon which it obtained a de- 
cree in the Circuit Court is barred hy the limitations in the Minnesota 
statute (Gen.: St. 1894, §§ 4509 and 4511) relatin^ to the présentation 
and allowance of claims against estâtes of deceased persons. The 
statute provides that in granting letters testamentary or of adminis- 
tration the probate court shall make an order limiting the time for 
présentation of claims of creditors to not less than six months nor 
more than one year from the date of the order, that no claims shall 
be received after the time Hmited, except that "for good cause shown 
the court may in its distretion" grant additional time not extending 
beyond eighteen months from the time notice of the original order is 

*For other cases see same topic & § numbes in Dec. & Am. Digs. 1907 to date. & Reo'r Inâex«i 
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gîveny and that ail claims arîsing upoii contract not presented withîn 
the time .prescribed shall be iorever barred. 

When letters testamentary were issued to Schurmeier's executors 
the probate court of Ramsey county,' Minn., having cognizance of 
the matter, fixed six months as the period for présentation of daims, 
and notice of the order was duly given. The insurance company did 
not présent its claim or sue thereon within the period so fixed, but 
later and within the additioHal year âllowablé for good cause brought 
an action at law in the circuit court. A judgnient of that court in 
favor of the insurance company was reversed because no excuse for 
the delay appeared in the record. 124 *Fed. 865, 60 C. C. A. 51. An 
amended complaint was then filed and another Judgment obtained 
in the Circuit Court, which was also reversed. 137 Fed. 43, 69 C. C. 
A. 22. It was held upon the authority of Security Trust Co. v. Bank, 
187 U. S. 211, 23 Sup. Ct. 52, 47 L. Ed. 147, tiiat, as no action waS 
begun within the period first fixed by the probate court, the remedy 
thereafter was in equity, not at law. When the catise was remand- 
ed upon the second reversai the insurance company applied to the 
Circuit Court to transfer it tp the equity side, the application was 
granted, and the complaint at law was reformed into a bill in equity. 
A final hearing in equity resulted in a decree fOr the insurance com- 
pany, from which the executors todfc the appeal riow before us. 

As already observed, when the action at law was begun in the Cir- 
cuit Court, the additional yeàr allowable for good cause had not eX- 
pired. Tlie complaint of the insurance company coritained no aver- 
ments èxcusing its délay béyond the six months fixed by the order 
of the probatèi court. In' the answer 6f the executors the Minnesota 
statuteànd the order were relied on; and it Vvas ayerred that no cause 
for an extension oi tinde existed. Thé company demurred to the an- 
swer, thé demurrer was sustained, and, the executors declining to 
replead, j'udgment was*rendered agaiitst them. It will thus be seen 
that the first judgment of the Circuit Court, reversed by this court, 
proceeded upon the âssuttiption that the action could be brought and 
maintained after the six months had expired and without anyground 
or causé for an extension of the time. In the opinion of this court 
(124 Fed. 865, 60 C. C. A. 51) Security Trust Co. v. Bank, 187 Û. 
S. 211, 23 Sup. Ct. 52, 47 'L. Ed. 147, is cited as controlling authority 
upon this question, but the other rule announced in that case, that 
after the first period fixed by the probate court had expired the rem- 
edy was in equity, was riot definitélypointed dut. On the contrary, 
this court said : ^ ' 

"As the record now stands, ùt)on the authority of that case the Judgment of 
the court below must be reversed: and the demurrer orerruled, but with leavé 
to the plaintiffi to reply to the answer or to amend Its complaint, stating its 
cause of action at law or in ^ui^y, as it may be advised, and with leave to 
the défendants to answer or otherwisie plead to such amended complaint" 

Thus three courses were suggested as being open to the insurance 
company: (1) A reply to the answer in the pending law action in 
which the executors averred that no cause for an extension existed, 
(2) an amendment of the complaint at law, or (3) a recasting of the 
complaint with appropriate amendments into a bill ia equity. Act'' • 
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uponthîs, an amended complamt at law was filed; and it îs but faîr 
to say that counsel, failing to examine the opinion of the Suprême 
Court in Security Trust Ço. y. Bank, supra, may hâve been misled by 
the direction above quoted. It is plainly disclosed in that opinion that 
the remedy was in equity. On the other hand, it is doubtful that préj- 
udice could resuit, because when the judgment was reversed the 
eighteen months prescribed by the statute had already passed, and, if 
the delay in showing cause for an extension beyond the six months 
was fatal, jt was fatal then, and the adoption of a wrong course after- 
wards added nothing to it, 

The amended complaint at law, the second judgment in f avor of 
the iasu,r,ànce company, the second reversai by this court, the transfer 
of the cause from the law to the equity side of the Circuit Court, the 
reformation of the pleadings, fhe final hearing, and the decree from 
which this appeal was taken, ail occurred more than eighteen months 
after publication of the notice of the order for the présentation of 
claims. The reliance of the insurance company is upon the connec- 
tion of thèse successive steps for the establishment of its dernand with 
the action priginally begun within the eighteen months, and upon the 
existence of sufScient cause for the delay beyond the first six months 
of that period. In approachitig the; situation so presented, it is im- 
portant to notice sorne settled principles of law and some facts clearly 
shown in tbe case in harid. A foreign creditor may establish his 
claim in thp courts of thç United States against the personal repré- 
sentatives of a depedent though the laws of the state in terms limit 
such right to proceedings in the local probate courts. In such case, 
however, the -courts of the United States administer the state laws 
^nd are bound by the same rules that goVern the local tribunals. Se- 
curity Trust Ço. v. Bank, supra, In. the case before us the requisite 
grounds of fédéral jurisdietion, diversity of citizenship, and amount 
in controversy are présent, and, passing for the moment the matter 
of légal or équitable cognizance, the insurance company, therefore, had 
a lawful right to proceed in the Circuit Court. Under the Minnesota 
statute the probate court in which the administration of the estate 
was pending, having fixed six months for the présentation of claims, 
was authorized thereafter to grant an additional year for good cause 
shown. The Circuit Court of the United States sitting in equity 
was possessed of like authority. Schurmeier's Executors v. Insur- 
ance Co., 137 Fed. 42, 69 C. C. A. 22. The limitations of the Minne- 
sota statute involved in this case relate to the time the claim is pre- 
sented for allowance, not to the time of trial and judgment, nor to 
the time the court judicially détermines whether good cause for an 
extension existed. In other words, if a claim is "presented" within 
the six months or eighteen months, as the case may be, the proceed- 
ing takes its orderly judicial course, and it is not important that the 
questions connected with its allowance remain undetermined until aft- 
er the time has expired. The bringing of an action upon a claim in 
a Circuit Court of the United States having jurisdietion has the same 
efFect as a proceeding in the probate court, and îs a "présentation" 
of the claim to ail intents and purposes as if it had been presented to 
the probate court. The estate of the deceased has not been closed. 
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When the action was brought in the Circuit Court the estate was in 
active course of administration; claims against it were allôwed by 
the probate court months afterwards. In this particular the case dif- 
fers from that of Security Trust Co. v. Bank, supra. The claim of 
the insurance company is a just one. When the action was begun 
there was no substantial défense to it save in the failure to présent 
it within the six months fixed by the probate court, and the question 
whether there was good cause for the, delay. 

The détermination of the principal question stated at the outset, 
therefore, dépends upon the existence of sufficient cause within the 
meaning of the statute for an extension of time for the présentation 
of the claim, the effect of the failure to set forth such cause in the 
pleadings within the eighteen months, and the effect of first proceed- 
ing at law and the subséquent transfer of the cause to the equity side 
of the court. The Minnesota statute, and a similar one of Wisconsin 
from which the former was doubtless taken, hâve been construed by 
the courts of those states very liberally in faver of creditors whose 
claims were just and whose delay had not worked hardship to others. 
In State ex rel. v. Probate Court, 67 Minn. 51, 54, 69 N. W. 609, 610, 
it was said: 

"The sole objeet for llmltlng the time for the présentation of claims Is to 
eecure the prompt settlement of estâtes. In the présent case there is not even 
a suggestion that the grantlng of relator's application wonld in any way delay 
or prejudicially interfère with thé settlement of the estate, or cause it any 
possible injury, except to subject it to the chance of having to pay a just 
claim. Under the circumstances, to refuse relator the privilège of presenting 
its claim would be unreasonably harsh." 

And in State ex rel. v, Probate Court, 79 Minn. 257, 258, 82 N. W. 
580, the court said : 

"Courts are very libéral In relieving parties from defaults of this kind, es- 
pecially when no injury can resuit to innocent parties. They are not only re- 
lleved from their own excusable négligence, but from llite négligence of their 
attorneys as well. In this case it does not appear that the administration of 
the estate will be in any way hindered or delayed, and It does not appear that 
any other person interested in the estate will or can be in any manner prej- 
udiced, by granting the application." 

Smith v. Grady, 68 Wis. 215, 31 N. W. 477, has points of resem- 
blance to the case at bar. There a créditer sought the allowance of 
a forgign judgment, but the county court, sitting in probate, denied it 
upon the ground that the judgment was void on its face, and the dé- 
cision was successively affirme.d by the circuit court and the Suprême 
Court of the state. While the appeal of the creditor was pending in the 
circuit court, and after the period fixed for the présentation of claims 
had expired, he asked the county court to extend the time so he might 
présent the demand upon which the void judgment had been rendered. 
The application was denied. The Suprême Court of Wisconsin, re- 
versing the décisions of the lower courts, held that the creditor had 
proceeded with diligence, was not guilty of lâches in mistaking his 
remedy, and was entitled to relief. In the case in 79 Minn. 257, 83 
N. W. 580, the court cited as an authority sustaining its conclusion 
Baxter v. Chute, 50 Minn. 165, 52 N. W. 379, 36 Am. St. Rep. 633, in 
which a statutory provision authorizing the opening up of a default 
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in an action feecatise of 'mistake or excusable iieglect was held to èm- 
brace a mistake ;6f law on^the part oï counsel. In view of the déci- 
sions of the stàtei courts, we think the delay of the insùrarice company 
was excusable and that it had good cause for an extension of time. 
The rnprtgage debt held by the insuranCé company did not become due 
lintil after the six monthâ fîxed for the, présentation of claims had ex- 
pired. The deceased debtor had sold the mortgaged property shortly 
before his, death, and it was to the interést' of his estate that the prop- 
erty be f ollowèd, a foreclosure be had, and the proceeds applied before 
resortirig to funds in the hands of the executors. Indeed, the statute 
(Gen.. St. Minn. 1894, § 4539) prohibited payment of a secured 
claim "until the creditor shâll first hâve exhausted his sëcurity, or 
shall ' haye released or surrendered the same"; and, though the 
daim might hâve beén previously presented and allowed for the 
full amp^iinti the closing oî the estate would hâve been, delayed, and 
the mortgàgèé possibly debarred f rom exercising a power of sale 
contained in the mortgage.'Gen. St. Minn. 1894, § 6029. ' Again, the 
course; of the Insurance company was in conformity wîth what was 
suppOsed tci be the settled doctrine ôf the courts of the United Stateà 
having jurisdiction in Minnesota. The Circuit Court had previously 
held broadly that a creditor whose citizenship and claim were such as 
to entitie him to invoke its jurisdiction might as of right bring his ac- 
tion at law therein at any time during the eighteen months mentioned 
in the statute ; and this court- affirmed that ruling. Sëcurity Trust Co. 
v. Dent, 104 Fed. 380, 43 C. C, A. 594; gecurity Trust Co. v. Bank, 
104 Fed. 1007, 43 C. C. A. 683. The action of the Insurance company 
was brought before that liinitation had run, but after it had run the 
Suprême Court held that the view of this court and the Circuit Court 
could not be sustained, and that after the expiration of the time first 
fixed by the probate court further indulgence depended upon the ex- 
istence of good cause. 187 U. S. 311, 33 Sup. Ct. 53, 47 L. Ed. 147. 
We think that the condition of the administration of the estate, that 
it was still open and claims were being audited and allowed, that the 
claim of the insurance company was not due, that it was secured by a 
lien upon property then owned by a third party, the enforcement of 
which with! application of the proceeds was prerequisite to paymént 
frbm the estate of any deficiency, that the claim finally asserted was a 
just one subject to no substantial défense, that the misconception of 
the correct procédure was due to the décisions referred to, ail consid- 
ered, very naturally produced the deîay, and constituted sufficient 
cause for an extension of time. In this particular we think the case is 
well within the letter and spirit of the statute as construed and applied 
by the State court. 

Good cause for an extension of time existing, the failure to aver it 
in the pleadings until after the eighteen- months had expired was not 
fatal. This is a necessary déduction from the opinion of this court on 
the first writ of error, for whèn the opinion was delivered the time 
had run, and; yet mcthods of asserting the grotirids for an extension 
were suggestèd. The claim of the insurance company was founded up- 
on its contract, not, upon the statutory limitation of the time for its prés- 
entation in a judicial proceeding, nor upon the reàsons for an enlai"gè- 
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ment of such time. The limitation of the statute is défensive in charac- 
ter ; it is not one of the éléments and constitutes no part of the claim it- 
self. Nor is it self-assertive ; on the contrary, it must be afïîrmatively 
invoked by him who seeks its aid. In this particular it is like the ordi- 
nary statutory limitation, which may be waived. A pleading showing 
the lapse of time and silent as to cause for extending or enlarging it 
may be demurrable, but if not challenged it will support a valid judg- 
ment. An amendment to such a pleading forestalling a défense by 
showing grounds satisfying or avoiding the statute does not set forth 
a new cause of action ; therefore it relates back to the time the action 
was begun. A pleading may be amended after the period of limitation 
has run by the averment of facts taking the case out of the statute. 
See Johnson v. Waters, 111 U. S. 640, 672, 4 Sup. Ct. 619, 38 h. Ed. 
547. . ,, 

There remains for considération the transfer of the cause from the 
law to the equity side of the court and the recasting of the pleading.s 
after the eighteen months had run. The court already had jurisdiction 
of the subject-matter of the controversy and of the parties. By this 
we mean jurisdiction in its gênerai sensé, and hâve in mind the funda- 
mentkl grounds prescribëd by Congress, the absence of which cannot 
be waived or cured by Conscrit or stipulation of the parties. If such 
grounds exist when an action is begun, though they are not shown in 
the record, a Circuit Court nevertheless lawfully acquires cognizance 
of the cause, and may allow an amendment supplying the necessary 
averments. This may be done after a judgment has been reversed by 
an appellate court because of the apparent lack of jurisdiction, and aft- 
er the period prescribëd by a statute of limitations has fully run and the 
action if commenced anew could not be maintained. Carnegie, Phipps 
& Co. v. Hulbert, 70 Fed. 209, 16 C. C. A. 498; Bowden v. Burn- 
ham, 59 Fed. 752, 8 C. C. A. 248. Such amendments do not introduce 
a new cause of action, and, as they simply bring upon the record facts 
existing when the action was begun, they relate back to that time. A 
Circuit Court of the United States exercises jurisdiction both at law 
and in equity, and, while the distinction is important and is carefully 
preserved, we do not think that if a party misconceives his remedy the 
court is powerless in aid of justice to direct a transfer of the cause 
to the proper docket, and thereafter, with appropriate changes as to 
form, to allow it to proceed as though originally lodged there. An or- 
der to that effect is no more radical than one permitting an amendment 
showing for the first time fundamental statutory grounds for invok- 
ing the jurisdiction of the court for any purpose; and, as we hâve 
seen, the practice of granting orders of the latter character has been 
approved. It not infrequently happens that an action involving both 
légal and équitable rights and remédies is removed to a Circuit Court 
of the United States from a court of a state in which the statutes 
provide simply for a civil action without distinction between law 
and equity, and that difificult questions arise in the Circuit Court as 
to the proper docketing and disposition of the case. It would be a 
harsh rule that an error of judgment in such matter rendered proceed- 
ings on the wrong side of the court wholly void, and that the statutes 
of limitation continued to run as though no action were pending. In 
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this respect there îs no différence between a cause removed to a Cir- 
cuit Court and one originally begun there. If the requisite diversity 
of citizenship exists or a fédéral question is involved, and the pre- 
scribed amount or value is in controversy, the cause is pending in the 
Circuit Court, and an error committed by entertaining it on the wrong 
docket is an error in the exercise of jurisdiction which the coUrt has 
power to correct. Broad. powers of amendment of process, pleadings, 
orders, and judgments are conferred by act of Congress, and should 
be liberally exercised in the interest of justice. We commonly speak of 
a court of law and a court of equity as thôugh they were separate and 
distinct tribunals, but a Circuit Court with its dual jurisdiction is but a 
single court, and its material constitution is the same when it sits to-day 
in the trial of an action at law and to-morrow in hearing a suit in equi- 
ty. There are not two courts created by différent laws with judges 
holding under différent commissions. In United States Bank v. Lyon 
County (C. C.) 48 Fed. 632, 633, it was said: 

"Therefore the traiisfer of a cause from the equity to the law docket of the 
same Circuit Court is not transferring the case from the jurisdiction of one 
eourt to that of another and distinct tribunal, but, in effect, is merely direet- 
ing that it be placed upon the proper docket, so as to be proeeeded with ac- 
cording to the rules governing the practice in that branch of the court." 

And after referring to a provision of the state Constitution per- 
petuating the distinction between law and equity jurisdiction, and to a 
provision of the state statute that an error made in the form of action 
should not work an abatement, but the cause should be transferred to 
the proper docket, the court f urther observed : 

"Why may not this court follow this statutory enactment as a proper rule 
of action, when it finds that a case, proper for an action at law, has been 
commenced lu form of a suit in equity? If the cause of action is one cogniza- 
ble in a Circuit Court of the United States, and is brought in that court, but 
an error is committed in bringing it in équitable instead of légal form, why is 
it uot within the power of the court to order that in this particular the form 
of the action may be amended, and the cause be entered upon the proper dock- 
et? Why put the parties to the delay and expense necessarily caused by a 
dlsmissal and recommencement of the proceeding, when the same can be saved 
by foUowing the rule enacted in the state statute, and adopting the same as 
the proper practice in the fédéral court? In sustaining the demurrer to the 
bil], the ruling was not that the Circuit Court did not hâve jurisdiction, but 
that the case was not a proper one for équitable cognizance, because an adé- 
quate remedy could be had at law. It was not held that the complainant did 
uot hâve a cause of action, but only that the form of the proceeding was er- 
roneous, in that it should hâve been at law, and not in equity."^ 

In the case at bar the original cause of action of the insurance Com- 
pany was purely a légal one. Resort to equity became necessary only 
to escape the subséquent bar of a limitation which might or might not 
be urged. If it had not been urged, a judgment at law would hâve 
been valid and entitled to récognition when presented to the probate 
court for a place in the schedule of liabilities. We think the Circuit 
Court acted within its power in permitting the transfer. 

The decree is afifirmed. 

SANBORN, Circuit Judge (dissenting). In my opinion the conclu- 
sion in this case conflicts with the décisions of the Suprême Court in 
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Securjty Xmst Company v. Black River National Bank, 187 U. S. 
211, 229, 2^7,: 23 Sup. Ct. 52, 47 L. Ed. 147, and Union Pacific Ry. 
Co. V. Wyler, 158 U. S. 390, 296, 15 Sup. Ct. 877, 39 L. Ed. 983, and 
witii the décisions of this court in Schurmeier v. Connecticut Mutual 
Life Ins. Co., 137 Fed. 42, 47, 69 C. C. A. 22, 27, and Whalen, v.' Gor- 
don, 95 Fed. 305, 309, 37 C. C. A. 70, 74, and the insurance company 
was not entitled to any relief in this suit : First, because after July 18, 
1902 the. date of the expiration of the eighteen months, it had no right 
to commence or maintaina s}iit upon the cause of action upon which 
it has secured relief, the cause of action for a decree that the court 
should for good cause receive and hear its claim after the expiration 
of the six months fixed by the order of the probate court, and no suit» 
was instituted upon this cause of action until August 5, 1905, when the: 
bill in equity was filed under the order of the court below of July 10, 
1905, that the defeated action at law should thenceforth be a suit in 
equity; second, because the amendment of August, 1905, whereby 
for the first time there was introduced into this action the cause of 
action in equity upon which the recovery herein is based, did not relate 
back to the time of the filing of the original complaint at law, and the 
new cause of action had expired and was barred on July 18, 1903, 
more than three years before it was introduced into the case; third, 
because the transformation of the action at law which h:âd expired into 
a maintainable suit in equity by the order of the court below against 
the objection of the successful party in the action at law was erroneous 
and ultra vires ; and, f ourth, because the insurance company was 
guilty of Gulpable. lâches. 

1. When a man dies, his property vests in the state in trust for his 
creditors, heirs, and devisees, on the conditions and subject to the 
limitations prescribed by its statutes of limitation, descent, and dis- 
tribution, which occupy the place of a deed of trust between private 
parties. His moral obligation to pay his debts and every personal 
attribute of the claims of his creditors die with his person, and in 
place of ail thèse the law substitutes équitable estâtes, claims, not 
in personam, but in rern, to shares in the property he owned. It is 
upon the fact that the administration of the estate of a dead man is 
only the enforcement of a trust that the jurisdiction of a fédéral 
court tp eriforce the rights of creditors, heirs, and legatees to shares 
therein is based. It is derived from the jurisdiction of the court 
of chancery of England to administer trusts.. 1 Story's Equity 
Jurisprudence, § 532; Attorney General v. Cornthwaite, 2 Cox, Ch. 
44; Hagan v. Walker, 14 How. 28, 14 L. Ed. 312; Adams, Equity, 
257. "In the court of chancery executors and administrators are 
cOnsidered as trustées, and that court exercises original jurisdic- 
tion over them in favor of creditors, legatees, and heirs, in référence 
to the proper exécution of their trust." Green's Adm'x v. Creighton, 
23 How. 90, 93, 16 L. Ed. 419 ; Borer v. Chapman, 119 U. S. 587, 
598, 599, 7 Sup. Ct. 343, 30 L. Ed. 533; Continental National Bank v. 
Heilman (C. C.) 81 Fed. 36, 43. 

A proceeding to administer upon the estate of a deceased person 
is a proceeding, not in personam but in rem, to administer a trust. The 
property is the défendant, the executors and administrators are trus- 
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tces, and ail who are entitîedto any share-of the ëstate are cestuis que 
trust. Grignon's Lessee v. Astor, 2 How. 319, 337, 11 L. Ed. 383; 
Sheldon's Lessee v. Newton, 3 Ohio St. 494, 503. 

The creditors of the deceased become cestuis que trust, their daims 
are équitable estâtes in the trust prôperty, and the statutes of admin- 
istration which dictate the time and nianner of the présentation and al- 
lowahceôf their daims prescribe conditions précèdent to the existence 
and enfôrcement of thèse équitable estâtes in the prôperty of which 
the deceased died seised, which is held'in trust for them. While such 
statutes are commonly called statiites 'of limitation, and while they do 
limit the time within which daims may be presented, they are in reali- 
t_y rules of prôperty, and hence they may not, like ordinary statutes of 
litnitatioti, be lawfully waived, ignored, or disregarded'by courts, ad- 
rninistrators, executors, h(eirs, or cjaimants, because thèy are condi- 
tions of the trust and to waive or to disregard them i§ to violate the 
trust. Security Trust Company v. Black River National Bank, 187 U. 
S. 211, 229, 23 Sup. Ct. 53, 47 L. Ed. 147; PuUiam v. PuUiam (C. C.) 
10 Fed. 53, 61, 69, 71, 73, 75, 76. In, the Trust Company's Case the 
Suprême Court adopted the opinion of Judge Hammond upon this 
subject, and said: 

"lu PUlllam V. Pulliam (C. C.) 10 Fed. 53, 78, the distinction between ordi- 
nary statutes of limitation and statutes bf administration of tlie estâtes of 
decedents limitîng the time within which creditors must prove their claims 
is pointent ont in the respect thi^t the latter are rules of prôperty as well a£ 
statutes of limitation." 

Let u§ turn to the opinion in Pulliam v.. Pulliam in order to see 
clearly how that distinction wâs declared. Joël L. Pulliam held a just 
daim against the estate of John N. Pulliam, deceased, which he had 
failedtb' présent for allowance within the time préscribed for its prés- 
entation by the administration statutes of Tennessee. After that time 
expired he colledted upon a daim of the estate against a third party 
$9,346.02, the executor of the estate undertook to waive the statute, 
accounted for this rnpney by permitting Joël to apply it upon liis daim 
against the estate, tôok vôuchers from him for that payment, and thus 
accounted fpr'the money ''in good faith under a mistaken view of the 
law." Page 61. The court held that both the executor and Joël were 
liable to pay back this money, because its payment upon the barred daim 
was a breàch of trust. Page 73. The reasons why neither the executor, 
the administrator, nor the court may lawfully waive or disregard such 
statutes are clearly and convincingly stated by Judge Hammond, and 
his opinion is Jucid and instructive. Discussing the claim that though 
the statute had run, the moral obligation to pay the just debt might, 
as in the case of ordinary statutes of limitation, sustain a new promise, 
a payment, oi'' a. waiver, he said: . , 

"ïhere is luidoubtedly a principle (and It was that misled me at the former 
heai-ing) that a debt barred by the statute of limitations, or dlseharged in 
banlcruptcy, vri'll, nevertheless, support a payment, or a new promise to pay, 
after the bar bas attached or the discharge bas taken efCect. But this must 
be eonfinèd to-the ordinary statute of limitations, and cannot be said of the 
statntes lu-favoj- of dead meii's estâtes. As to a, ne^y .pronjise to pay, the ex- 
ecutor or adniiiiistrator cannot niake a valid one after the liar of thèse stati 
utèfe' bas attached, and It is settled that hé cannot waivethis statute, while 
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he may ,the ordinary statute of . limitations. Batson v. Murrell, 10 Huinpb. 
(Tenii.) 301, 302, 51 Am. Dec. 707; Brown v. Porter,' T Hunipli. (Tenn.) 373, 
383, 384; Byrn. v. Fleming, 3 Head (Tenn.) 658, 662, 663; Wbarton y, Mar- 
berry, 3 Sneed (Tenn.) 603,;607, 608; Wooldridge v. Page, 9 Baxt. (Tenn.) ,325, 
332,333; W«odfln y., Andersow, 2 Tenn. Cb. 331. * f ^i A discharge In 
banlifuptcy èfffetutally'pitihgulsties a debt, and yet It Wlll support a new 
promise, or ai actual pâyment, bècâuse whlle à man lires •'therels a moral 
obligation onhim to pay hls debts, whether the légal oWlgatioalbe extinguishi-p 
ed or only Ijarred, andvln that sens^ the' debt; Isi^ever^tijjgul^lied. But non 
constat that. tuis Is go whciu a m^Q ja ^ead; ihat njorâil otjllgatlon périsses, 
with hiia, and sùj-ylves nelthér to hls ëxecutbr nor hls helr' as a matter of laW, 
though ie may, by wllly cohfer It ùpon them. Anclently Ms property weh't to' 
the flrst tateer, or Was absorbed by the chiirch for pions uses^- but the law*! 
making power Interfered, aad by ptatute,lmposed on hjsp.roperty a trust foir 
the beneflt of hls credltors. In thls vIew the proceedlng^ to.recoygr the debt 
are In a large- 'sensé proceedlngs lii rem a^àlriét the property. It has néver 
been dêaled that thé Législature ma^ attaoh sueh conditions as it chodseB t» 
thls trust, frh^fc stotutes attach a conditSoa précèdent thàt a credltor must; 
procee^ withlja tsyp or thre^ years, as. the case may be, to enforce hls clalm, 
If he dôes not, the heir or legaf;eè takes the property ajbsoljitély dlscharged of 
àll furthet trust for the benéflt of the credltors, and may fOUow It Into wtoée- 
soever'hànds It goes." 

In view of thèse prjnçiples of the law, it was injiny opinion indis- 
pensaWerto thç! stâterneflt of aigood causte of action .xû thiscase that 
the cireditQr shquld pleada compliance with the condition précèdent 
presGr,ijbêd .l?y. the Minnesota gtatute, and, if it failed to do so and that 
condition, had not been ftilftlled, neither the execUtors nor the courts 
could, on account of the failure of the former to plead a noncompli^ 
ance pr o!;i account of thçir silence^ waive the condition as living debtors 
might kf^yÇ waived the bâr of ordinary .statutes of limitation. . 

The statute of iMinnesota'provided:, 

/'At the tlme of grantlng > letters testamèntary, or of administration, the 
court shall make an order Umitlng the tlnje withln which credltors may pre- 
seift claims against the dëceased for examiuatlon and alïowance. » • • No: 
çlalm of demand shall be'reCelved after thé expiration of the tlme so Umttéd 
uDiess for good cause shoWn the court may' in Its discrétion recelve, hear ùnd 
allow such elaim upon nptlce to the ëxecutbr or adinlnlstratori but no daim 
shall bé<receiTed or alloweduHless preseatéd wlthln'oneiyear and;Slx moDthS 
froai the Orne when notice of the, order Is glven." Gen St Mina. 1804* § 4B09. 

Any claim not thus prèséttted is forever barrcd. Section 4511. This 
stattitè'prescribedtwo -conditions pirecedent by .cornpUaiice with which 
a cfeditbr might secure an équitable eStatë in the property of the dei- 
céâséd,; First, he tniglit do so by preseiiting his claim tô the probaté 
coui-t or by commencing an action àt law in the fédéral court within 
the timè limited by the order, in this casé priof to Jyine 27, 1901; sèc- 
drid, hè might do, so by an applipatipii to the prûbâtè court or by the. 
cortiménçëment 61 à , sùi^ in equity iti the fédéral court whefëin he 
pleAded g^Ood causé why'thç court should reçeivehis clairti within 
eighteën hlofiths aftërthë notice of ^he order, iii this case prior tq 
Jlily 18, ;1902. The second condition çôuld be cçinpliéd With only by 
presehtiflé tè the probàte court within the eighteën months a petitïttn 
which stâted good Calise and prayëd that thë court would receive thé 
clairii, cir by exhibiting iti the fédei-al court before July 18, 1902, a bill 
iri edtiity%héreih such pjbod cause #as set forth;, and an appë^ wàts 
riiade to the chancellof to rëceivë the claim. "An application ' tô ! thé 
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federïil court to decree an extension of time beyond the.:period previ- 
ously prescribed by the probate court would bave to be. made by a 
bilî in equity showing good cause." Sécurity Trust Cortipany v. Black 
River National Banfc, 187 U. S. 237,; 23 Sup. Ct.;5|,';47f :'Ed. 147. 

ThiSi.statute was derived from the, state of Wisconsini and, when 
the tim£,fixed by it èxpàred without such an application, not only was 
the'çlàïm ttf the Creditor barred, but the right of action thereon was 
extiiî^Uighed, and the piçûpferty veéted absolutely îp.the pther creditors, 
OX heirs'ifQr devisees. , .Àustin y, Saveland's Ést^tÇf, 77 Wis. 108, 45 
N. W;:9S5j 956; Carpenterv. Murphey, 57 Wis; 541, 15 N. W. 798; 
Winfétl'v. Winter, 101 Wis. 494, 77 N. W. 883, É8%.' •;'■■'. 
, Ilj .thfe,,cât^e at bar the insurance company's clairti' was riot presentéd 
within, (bje time limitBdvby thç order of the probate court, and the 
possibledauseof. action that might hâve arisen upora the présentation 
ofthé claitti Was extirigùishéd on June 27, 1901.' Thfefë f^emained thC' 
pOsSibjïijty ^6i ia, cômpliance, with the, second condition. ;'Cpon this, sub- 
ject the Suprême Court of Minnesota had stated that theré could be 
no liabiHty of the property of a deceased person in such a case unless 
there 'had' been a; cômpliance with that condition. Hunt v. Burns, 90 
Minn.)17g, 95 N. W.'lllO, 1112, and cases there cited, "Where the 
application ismade within the time iimited and good caUse i'S'Shown, it 
should begranted." Massachusetts MutualLife Ins. Co.:V. Estate of 
Elliot,^ 84 iMinn. 134. The înference and the statute'aré cohclusive 
that, wheniino application whichpleàds^good cause is presented within 
the eighteen months, no application cahbe granted. "By the express 
provision of section 103 (4509), no claim or demand against an estate 
can be received after the expiration 'oflthéperiod-of'tittiëoriginally 
fixed.therefGr, except for good cause shown. If cauâe be. sho^vn, the 
authoipity tests in thè doùrt, upon diïè 'notice to the execUtor or admin- 
isfrator, ,|:o recêive and pass upon the' clâim ,,or dèhiand, When the 
court ,îs'a§^ied io exercise, its discrétion, there must be presented not 
only a claim or demand :against the estate, but good «cause for opening 
the "defaMiti attd' for relievin| thèàpplifeant from apparent ilëglect as 
welll ''*^ * '* ÎSTo" effort' was 'made tô'comply with section 104 (4511), 
and-yuntil. thiÇj.^as done.the ^coprt wjould.npt be justified.in either ex- 
tehdîxig the, t.i,n^e,,:or in co'rjsi^çring .t;hat anycIairÀ or démand. had been 
presented w.iïicli,it coii'ld ,iîej:ëîve|ôr pass upon."., (jitjpn v. Brennan, 
46i .Minti.'-i^^^-,'?';*, 4S N. .'W, ,,460. .'lS[p apphcftwn was'mâcfc4jn;th!s case" 
tp, àfiy hqvVrt tb...receive.it, por' 'was'^ny. cause, sHown f'o,r.,rec.eiyin^ or 
conside,t;ihg' aiiy-claim prior to July:l'8„1992, but an. action àt'la\v, was. 
commpnç,ea. oii Eeh^uary!,'^, ' 1,902^/. agaînsit; tiie exççutçirs, in: the court 
belovv: JiJpQn a compIaîntiWhiçh setffQrtlij\o cause fqr^e recéipt pr.pon- 
siderâtib^jpfj i^e claim,. $yi1th,e court' ànd/prayed !^r,-^,.no such; rejLief... 
The, catisç'.af aption stated in that cqmpl^intipad.expireçl^pn' July 27,; 
1901, aijid'.the raction could; not bp majntainied. .Seciiirity Trust Corfi- 
panv. v,.ËJack River .Hatioiial Bank,.lgï..Ù;.S, 236j,23, §up. Çt',';é2,;47 
X<. Éd.! 14^. f^lie.fihng of t'hat.complaint, :and the.(s^\fÇL,an,a,s'erviçe.o,f 
the- surnrrtMis.based upon it, did not constitute the çqinmeiiçenient of 
t^Ve;^!,siut , wpon the cause of actiq;çi for the receipt and „ CQjjsideration 
(^f |:he, claim by.the insurance company noJ;>vithst^ndiiig the expiration, 
of the time limitfed by the order, bécause the averment of good cause 
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for the granting of that relief and the prayer for it were indispensable 
to a statement of it. Such a statement and application prior to July 
18, 1902, were conditions précèdent to the existence of that cause of 
action, and the burden of pleading and proving compliance with that 
condition rested upon the insurance Company. 

Again, sUch a statement of good cause and such an application for 
relief would haye been indispensable tp the cause of action in the pro- 
bate court which made the order and which took judicial notice of it. 
Hence it jvas equally indispensable in the court below, which was ad- 
ministering the Minnesota law and Stdod in thé shoes of the probate 
•ourt. 

And, finally, this cause of action could be maintained in the fédéral 
court in a suit in equity only, and the averments of the expiration of 
che time limited and of ' good cause for the receiying and considéra- 
tion of the claim notwithstanding that expiratioii were indispensable 
to the statement of ahy cause of action in equity, because they albne 
disclosed the fact that the insurance company had no adéquate rem- 
edy at law. Moreover, in a suit in equity matter in avoidance of the 
statute of limitations, or of any other like défense, must be pleaded 
in the bill. - 

For thèse reasons, the complaint filed in 1902 did not plead and 
was not based upon the cause of action in ecluity for a receipt and 
considération of the claim notwithsta.nding the expiration of the time 
limited, and the commencement' of the action upon it was not the be- 
ginning of a suit upon the equity causé. The resuit is that no suit 
was ever commenced upon that cause of action beîore August 5, 
1905, when the bill in equity was filed, more than two years aftet- 
that cause of actioh had expired. 

2. When the eighteën months expired, thé cause of action at law 
was dead, because it had not been commenced within the six months 
limited by the order of the probate court, and the cause of action 
in equity had expired, because no suit had been commenced' upon it 
and no application for, relief on accôunt of it had been made within 
the eighteën months. ' Thereupon in July, 1905, the court granted a 
motion ôf the insurance company tO permit it to amend its complaint 
in the action at law by pleading" thèrein the cause of action in equity 
and praying for the receipt and , considération of its claim notvvith- 
standing its failure to; présent it within the six months limited: The 
only purppse of this àttïéndmerit was to aVOid the condition and limi- 
tatioii oî thé statute, which was fatal to a suit upon this cause of ac- 
tion in equity commenced at any time after July 18, 190S. Thé'ih- 
sui-ancë company sought by this àmendment to take advahtagé of 
the genefiil rule that an ameridme;ht' relates back to the filîng ofthé 
original complaint, so thât the runtiing of the stà^ute against thenévv 
cause of action therein pleaded v^roiild cease ôri February 7; 1903, 
when 'the complaint dn the action at' law was filed, more thâh three 
yeâts before this;new caiiseof action was introduced; "But," sa'i^s 
thè Suprême Court, "this rulë ffom its very reason applies only to 
an âmefidment which dbes not cré'até a new cause of acttoti.' ■ Thé 
{jrincijiïe is that as the running qf the statute is interrupted by the 
suit and Sommons, so far as the cause of action then propounded is 



.CÇjacernedj.it interrup,ts,as,,to ail matters subsequently alleged by,way 
of. :anîenijmeiit, wiiieh are part thereof. .But wKèjjë' thè cause of ac- 
tipi},,rplie|4 lûppnrin aii.amendment is différent from that originally 
assprjtfjd, the reaspn of.tjje ruljs ceases to exist, g^nd hence the rule 
no longer àpplies." Unîoi^ Pacific Railway Co. v.'Wyler, 158 U. S. 
-285, 29,7, :1.5, Sur. Gt. 87J'„J3Ô L. Ed.'98'3; Railway Company v. Cox, 
U5, Ui', $/593,,6qi, 606,12'Sup.,Gt. 905, 36 L.' Éd. 829; Sicard v. 
Payjs,;,,^,Ppt^ 124,' 8 L,,]id-:342. And this court lias: repeatedly held 
t;hat ai) amendment whi^b, introduces a new and différent cause of 
.action, atidj m^kes a mqiv an^ différent dçmaiid, notibefQre.ihtroduced, 
or made in the pending suit, does not relate back to the beginning of 
the 3^ign)SCf;as to stop., the, running.ofj the §tatu,te, but is eguivajçpt to 
a frpsh suit upon .a, new cause of action, and the statute continues to 
r,ujiiMn|;il,the amendmetit, is filed. Whalen v. Gordon, 96, Fed. 305, 
3i>9, 37 G. G. A. 70, 74 j ..Van De Haar v. Van Domseler,;56 Igwa, 
,671,676;, 10 N. ^^.,,227;, Jacobs v. Insurance Co., 86 lowà,' 145, ^3 
N. W;,i01 ; ,Buel y. Tran?fer,,Co., 45 ko. 563 ;■ Scovill v.Glasner, 
.79 Mo.. 449, 453; Grofford v. ' Gothran, 2 Sneed (Tenn.) 492; Rail- 
road Ço. V. Jones, 149 ïli. 361, 37 I^. E. 247, 24 L. R. A. 141, 41 Am. 
St. Re'p. 278; Eylenfeldt v. Steel Co., 165 111. 185, 46 N. E. 266; 
RailrQad,-Gp,.v. Campbell,- 170- III. 163, 167, 49 N. E- 314; Christy 
V. Fftriin, ,49 Mich., 319, 13 ,N., W.'607; Flatley vl Railroad Go., 9 
Heisk. (Tenn.), 230, 237 ; Puntin v. Jlailway Co^ (G. G.) 41 Fed. 
,744, .749.;,.Newton;,v. Allis!„12 Wis. . ^JS ; Railroad, Cp. v, .Smith, 81 
Ala. ,229, 1 South. 723. Tl^e apthorities cited by the majçirity do 
not confhct with this , rule., , In Johnson y. Waters, 111 .tl. S. 640, 
670,, 67,2,,4 Sup; Ct.:6i9, 28;L.'VEd.';A47,:,the amendraent did not în- 
troduce any new cause of action nor ,p}^ad any nçw faetg taking the 
case outof the statute of limita.tions which were not admitted by the 
answe^ beforiÇ the amendment. See njiddlp of page 672, Jn Bowden 
V. Bymiiain, 59 Eed. 752, ,^,C. G- À. i24S, and.Gaxnegiè, Rhipps & 
Go. V. Hull?ert,,,76 Fed. 209,: 16 C- G- A. .4.^8, no new causp of action 
was introduced by the antçndrnents, .^nd. in the, latter. case that fact 
isparticularlynotedat page -506,: Thie .fact that ,an , amendment was 
made to the cpmplaint at law on Jyine.,^,,1903, whereip the facts were 
pleaded npon which the ip^raiic^cOmpany relied, in,, the subséquent 
amendment in the bill,in;,eqi4ity, is not ma.t]erial, because the amend- 
ment of 1^03 was useless in the ac^iop at law, and,, if Jt had introduc- 
ed the caus^ of action inçquity, that çap^,ç,.çoUld not h^ve. bçen main- 
tained, beçau^e it had ;e3cpired on Ju]y,,,18;, :1902^ monthsihefbre the 
amendment .was madp. ; .^.,1-:, , ;,. , :• , , 

It,is no answerto the established rule hère invokp^ that the cause 
of, actioiîi ;at, laWj aiid the; cause of act^pn, ,in, .equity were. f.ôunded on the 
same,G,ointj;f^t, and .transaction a.nd.s9ught the recovery of the same 
amouiii; o|,n}pp,;eyi ,So w^erç the t?yo causes irj: Whalen v. Gofdon, 95 
Fed. 305; ■3.7-.ÇriÇ-,Àj 70,,and in m^nyother, cages m wh,ich this ques- 
tion isdpcided, and the; twocauses; in, Union Pacific , Railway Go. v. 
,Wyler, 1.58.U-;^V'28o,;297„i5 Sup. ,C,t. .875;, 3Êl:L. Ed.,^83, ,wer^,,found- 
.e^jûpon ,th^ sarne tprt. T^tie tests of ide|itity çpf c^usçs of action under 
.tnis .rulj^.ar^,:, ..Will thesaipie évidence ,s,ùstain each? Will_a judgment 
;4gl^ns!^;the,'.iîrst,^iar^,the.,|^ , .tn .'tjie ,'case at bar. tiptb , thèse, ques- 
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tions must be answered in the négative. The évidence requisite to sus- 
tain the original causé of action not orily would not sustain, but would 
def eat, the second cause, because it would demonstrate that the claim 
was filed within the time originally limited, and that the insurance Com- 
pany had an adéquate remedy at law. And a judgment against the first 
cause of action not only wrould not bar the second cause, but the defeat 
of the first cause was indispensable to the maintenance of the second 
cause, for the latter could be maintained only in case the insurance 
Company had ho adéquate remedy at law. Schurmeier v. Connecticut 
Mutual Life Ins. Co., 137 Fed. 43, 46, 47, 69 C. C. A. 33, 36, 37. The 
cause of action in equity was a new and différent cause f rom that stat- 
ed in the complaint at law. It had expired long before it was intro- 
duced by the amendment. Therefore that arnendment did not relate 
back to the time of the commencement of the action upon the first 
cause, and the cause of action in equity remained dead and barred. 

3. On July 11, 1903, iipon the pétition of thé insurance Company, 
the court below made an order that the action at law should become a 
suit in equity. The only purpose of this order was to disregard and 
avoid the condition précèdent and the limitation upon the claim or 
équitable estate of the insurance cOmpany by the use of the fiction of 
relation by endeavoring to cause the new cause of action to relate back 
to the commencement of the action upon the old cause. By reason of 
the rule which has just been considered, this order was ineffectuai to 
accomplish that end. 

Moreover, it was an excessive and erroneous exercise of the power 
of a fédéral court for it to undertake to transform a defeated action 
at law, against the protest of the successful défendant, into a suit in 
equity. There is one décision in the books that a suit in equity which 
failed might be transformed into an action at law by an order of the 
court. 'United States Bank v. Lyon Gounty (C. C.) 48 Fed. 633, 635. 
It was rendered by Judge Shiras in 1893, and, so far as I can learn, it 
has néver since been cited or followed. In his opinion in that case he 
said: 

"I (leem the qupstion one of exceeding doubt. in a case lirought originally 
in tlilp court, and it ean only be settled by an adjudication of the bigher 
tribunal." 

In that case the statute of limitations had not run against the 
action at law, and the only reason Judge Shiras gave for the order was 
that it would save the plaintiff the delay and expense of commencing 
a new action. Of this reason the: Suprême Court has said, in a case 
that was removed from. a state court: 

"If tbls position were sound, it would allow a fédéral court of equity to 
entertain a purely légal action, transferred from a state court, on the uiere 
■ground, if it were not done, the plalntifC would hâve to commence a new pro- 
ceeding. It surely does not need argument or authority to show that the ju- 
risdietlon of a fédéral court is not to be determitied by any such considéra- 
tion." Thompson v. Rallroad CJompanies, 6 Wall. 134, 138, 18 L. Kd. 7G5. 

So the power of a fédéral court to transform a suit in equity into an 
action at law is sustained .by the dqubting opinion, of a single able and 
learned judge for a reason that the Suprême CDù<rt has decided is 
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not Sound. In the case last cited.from the Suprême Court an action 
at law was removed from the state court. The fédéral court under- 
took to transform it into a suit in equity, and after a bill had been filed 
in it rendered a decree thereon for the complainants. The Suprême 
Court reversed the decree, and remarided the action to the court below 
with directions that it should proceed as it was originally commenced, 
as an action at law. 

Notwithstanding the fact that in the national courts the same judges 
in the same courtrooms adrninister rights and remédies in actions at 
la\!v and in suitsin equity, that which this court said when this case 
was last hère still seems. to me to be true. "In the fédéral courts an 
action at law cannot be maintained in equity, nor is an équitable cause 
of action or an çquita,ble, défense available at law. While in many 
of the States statutesexist which permit the joinder of causes of action 
at law and in equity in the same suit, this course is not permissible in 
the fédéral courtsv In.truth, the différence between causes of action 
at law and in equity is matter of subst-ance and not of form, and no 
législative eUactment. can really remove it. In the national courts this 
ineradicable differeriçe ; is as sedulously preserved in the forms and 
practice available for theif maintenance as it is in the natures of the 
causes themselves and in the.principles upon which they rest. A légal 
cause of action, may notbe sustained in equity, because there is an 
adéquate rerhedy at law, ànd it is only. when there is no such remedy 
that a suit in equity can be maintained. Equitable causes and défenses 
are not available in actions^at law, because they invoke the judgment 
and appeal to the conscience of the chancellor, and the free exercise of 
that judgment and iconscience is forbidden in actions at law by the 
rule which entitlés either'party to a trial of ail the issues of fact by a 
jury. Bagnell V. Broderick, 13 Pet. 436, 10 L. Ed. 235; Foster v. 
Mora, 98 U. S. 425, 438, 35 L. Ed. 191; Scott v. Armstrong, 146 
U. S. 499, 512, 13 Sup.- Ct. 148, 36 L. Ed. 1059; Lindsay v. Bank, 
156 U. S. -485, 493, 15 Sup. Ct. 473, 39 L. Ed. 505; Schoolfield v. 
Rhodes, 82 Fed. 153, 155, 37 C. C. A. 95, 97 ; Davis v. Davis, 72 Fed. 
81, 83, 18 ce. A. 438, 440; Highland Boy Gold Min. Co. v. Strickley, 
116 Fed. 853, 854, 54 C. C. A. 186,,18'8." Schurmeier v. Connecticut 
Mutual Eife Ins. Co., 137 Fed. 42, 46, 69 C. C. A. 23, 26. 

The union of légal and équitable causes of action in one suit is 
prohibited by section 913,' Rev. St. (tl. S. Comp. St. 1901, p. 683), and 
in removal cases, when such a Union is permitted in the state courts 
from which they corne,' the'causes of action must be separated into dis- 
tinct actions at law and suits in equity in the national courts. Hurt v. 
Hollingsworth, 100 U. S. 100, 103, 25 L. Ed. 569 ; Cherokee Nation v. 
Southern Kansas Ry. Co., 135 U. S. 641, 651, 10 Sup. Ct. 9G5, 34 L. 
Ed. 295 ; Dillon on Removal of Causes, § 84. In the national courts 
légal causes of action either on removal or in original cases must be 
prosecuted in actions at law where the parties may hâve a trial by jury, 
and causes of action in equity and équitable défenses must be prosecut- 
ed in suits in equity where appeal may be made to the conscience of 
the chancellor. Buzard v. Houston, 119 U. S. 347, 351, 7 Sup. Ct. 249, 
30 E. Ed. 451; Scott v. Armstrong, 146 U. S. 499, 512, 13 Sup. Ct. 
148, 36 E. Ed. 1059. . 
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And: the fédéral courts may not lawfully transform by order or 
amendment against the. objection of a défendant an original action 
at law into a suit in equity, or an original suit in equity into an action 
at lâw, because such a course of action would be to subject the défend- 
ant to a wholly différent System of administration of rights and remé- 
dies f rom that to which he was liable under the original process. 
Blalock V. Equitable Life Assur. Soc. (C. C.) 73 Fed. 655, 660, 661 ; 
St'evens v. Brooks, 23 Wis. 196, 199 ; Kavanagh v. O'Neill, 53 Wis. 
101, 10 N. W. 369, 370; Carmichael v. Argard, 52 Wis. 607, 9 N. W. 
470, 471 ; Hayward v. Hapgood, 4 Gray (Mass.) 437; Gray v. Brown, 
15 How. Prac. (N. Y.) 555; Sheldon v. Adams, 18 Abbott's Prac. (N. 
Y.) 405. 

The process originally served upon the défendants required them to 
show cause why judgment should not be rendered against them for 
$7,075.90. They answered that it should not be because the insurance 
Company had not presented its claim within the time limited by the 
order of the probate court, and had not within the eighteen months 
prescribed by the statutes applied to any court to receive and con- 
sider its claim for good cause notwithstanding the expiration of the 
time limited. That answer presented a complète défense, and it de- 
f eated the cause of action. Af ter that def eat the court could not law- 
fully require the défendant to answer the new cause of action in equity 
by a mère order that the deféated action at law should be transformed 
by amendment into a suit in equity. They were entitled to a judg- 
ment of dismissal of their action at law. If this is a mistaken view 
of the law and of the practice, courts and lawyers frotta the foundation 
of our judicial system hâve been uselessly dismissing actions at law 
and bringing new suits in equity upon the same claims, and vice versa, 
when the first caiuse of action failed and the second existed, when they 
might hâve grafted the second upon the first by a mère motion. It 
does not seem to be probable that this practice, universal for more than 
a century in the national courts, with the single exception, so far as 
I can learn, of the hesitating order of Judge Shiras, has been baseless. 

4. It seems clear to me, for the reasons that hâve been stated, that 
the claim of this insurance company ceased to be, and the cause of ac- 
tion in equity ùpon it expired, on July 18, 1902, because the company 
had then failed to corriply with the condition précèdent upon which 
alone the claim and the cause of action could thereafter exist. Hence 
in my opinion the subséquent acts of the company could not revive 
either the claim or the cause of action, and they are immaterial. 

But if I am mistaken in this view, and if the acts of the company 
after July 18, 1902, are of any importance, it seems to me to hâve been 
guilty of such lâches that it may not lawfully obtain relief in this ac- 
tion. If the administration statutes had been mère ordinary statutes of 
limitation, suits in equity upon claims afifected by them would be barred 
by lâches in thé fédéral courts in ordinary cases in the same time that 
like suits would be barred under the administration statutes in the state 
courts, and that time was July 18, 1902, in this case. Kelley v. Boett- 
cher, 85 Fed. 55, 62, 29 C. C. A. 14, 21. This suit in equity was not 
commenced until more than three years thereafter and this delay ap- 
pears to constitute gross lâches. No case has been f ound in which any 
171 F.— 2 
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court of the state of Minnesota has ever sustained an application to the 
probate court filed after the expiration of the eighteen months to re- 
ceive or consider a creditor's claim which was not presented witliin 
the time Kmited by the order of thè probate court. In State ex rel. v. 
Probate Court, 67 Minn. 51, 54, 69 N. W. 609, 908, State ex rel. v. 
Probate Court, 79 Minn. 257, 258, 82 N. W. 580, and Smith v. Grady, 
68 Wis. 215, 31 N. W. 477, cited by the majority, the applications 
in the Minnesota cases were filed within the eighteen months, in the 
first case within seven months and in the second within four months 
after the times respectively limited by the orders of the probate court 
expired, and in the Wisconsin case the dates are not given. 

In Massachusetts Mutual Life Ins. Co. v. Estate of Elliot, 24 Minn. 
134, the Suprême Court of Minnesota declared that the prompt and 
speedy settlement of estâtes is a gênerai prevading and conspicuous 
purpose of our probate law, and that the provision under which ap- 
plications for f urther time are made is exceptional and inf ringes upon 
that gênerai purpose. In St. Croix Boom Corporation v. Brown, 47 
Minn. 281, 284, 50 N. W. 197. that court held that an application 
made within the eighteen months, but two months after the time 
limited by the order of the probate court, was too late. 

The insurance company filed its complaint upon the cause of ac- 
tion at law in this case on February 7, 1902. On February 27, 1902, 
the executors filed an answer in which they set forth the administra- 
tion statutes of Minnesota, the order of the probate court which limited 
the time fOr the présentation of the claim of the insurance company, 
and they pleaded that the company could not recover because it had not 
applied to any court to receive and consider its claim after the time 
limited had expired. Hère was express notice to the company of the 
law and of the true interprétation of it more than four months before 
the time within which the application might hâve been. made expired : 
but the company made no application pursuant, tp the requirement of 
the statute. On December 1, 190,2, the Suprême Co,urt decided in 
Security Trust Company v. Black River National Bank,; 187 U. S. 237, 
■23 Sup. Ct. 52i 47 L. Ed. 147, that the application must be made to the 
probate court, or by means of a suit in equity in the ; fédéral court to 
receive and consider such claims, before a recovery could be had upon 
them, and that no action at law upon them could be maintained in the 
fédéral courts; but the insurance company made no such application 
and commenced no such suit. On May 12, 1903, this court defeated 
the action at law, and cited that décision of the Suprême Court, so 
that the insurance company then knew the opinion of the Suprême 
Court that an application to the probate court, or a suit in equity in the 
fédéral court, was indispensable to its sviccess; but it made no appli- 
cation and commenced no suit in equity until August 5, 1905, more 
than two years after that , knowledge. 

There are cases in the, books in which courts of equity hâve re- 
lieved parties from mistakes of law. Many of them are cases where 
opposing parties hâve misled or deceived those who are relieved by 
false or mistaken représentations, ; In the case at bar the executors 
notified the, insurance company o.f the; law more .than fo,ur month.s 
before the time to file their application for relief, or to .commence their 
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suit in equity, expired. The gênerai rule is that mistakes of law 
furnish no:-groancl forirelief in çquity^'^nd^ no excuse ior, lâches. . The, 
statute in the case at bar was elear and( .pl-^in ; the timely application 
which it, çleariy required was possible and easy. In cases of this 
charactef it'ta'Àfiot bè that Because a litigâttt is'"of the opinion that a 
statute does not mean what it plainly, reads, or because he has an er- 
rqneous opinion of the law, equity will relieve him from resulting 
Idss or excuse his' f^ilure tô'cémply wi'th it." If' §uch 'were the rukj 
every defegtted.litigant would be entitled to équitable relief^ 'Iti my 
opinion, the failiure ■ of the insurance, company from I^èbruary 27, 
lî>:03, livhen thé ariswer of the exécutera plainly stated the requjrement 
of l;hé:,iaw, i^Rtil August 15, J905, to rtiaM' the application wMch the 
statute" demianiied, lyasj.^vic'h gross and 'çiilpàbl^ riegl,i,gencè' thàtvtfpon 
that ground alone;irelief' ira equity should bè denjed tp it. Morgan v. 
Hamlet, 113 Ui S. 449, 5 Sup. Ct. 683, 38 L. Ed. 1043 ; Hammond v. 
Hopjfins, t43 U, S. 224; 12 Sup. Ct. 4lè, 36 L. Ed. 134; Continental 
iîfttionài: Bank V.' Heilni^p, 86 Fed. 514, 30 C. C. A. è33; Bickford 
V. McComb (C; G.) 88 Eed.- 428, 433. ■ . 

■ = Firiâlly-, 'the efïect of the décision of this case is.togiveto a citizen 
of anbJller Stàt,^ . fif ty-îpur months in which to pi^eâent its application 
for gooi; cause ïo the fédéral. court to receive aricl cbnsider its claim, 
notwithstanding its failure tofile it within the-time liriiited by tfoè brder 
of the pTobate court, whilc citizens of Minnesota are limited to eigh- 
teen months. The r^sùlt :is in this case, and if this précèdent be fol- 
Ipwed it wili, bp the restilt jn other cases, that:, , '. 

"The rights of those iiiterested In the estate who are citizens, of the gtate 
where the ladBaimstration ;[?;;C9i)^victe<J uJÇe piaterially cii^iiged, and. the limi- 
tation which governs thein doeV not apply to the f oreign créditer \vho happen,? 
to be a citizen of auother state." Yàiiiefr. Lavehdër; 21 Wall. 276, 280, 22 
L. Ed;,536.( _ .,,,■,,• 

The Suprême Court has repeatedly held that this must not be^the 
rule, that administration laws are; npt rperely rulesof practice for the 
courts; but .laws limiting the rights of the parties, and that they must 
be observed by the fédéral courts in the énforcement ôf individtial 
rights,, $0 that the rights of citizen? of other states shall be the same as 
thosè of citiizerïs of the 'state bf the âdministratioii' in similar circum- 
stances. Yonley v. Lavender, 21 Wall. 276, 280, 22 L. Ed. 536; Sèi- 
curity Trust Company v. Black River National Bank, 187 U. S. 211, 
SSïi 23-Sup; a. 52,'4r Îv.-Ed. 147; M"l - - - 

It appeàrs to me that in otder toaccomplish that resuit, to cpmply 
with thé' practice and' ttiles which haiveèeen consideredi and to- fol- 
Idw the decîsiëhSi'of'thê Suprême Couit which, bave been cited, the 
judgment in this case should be reversed. 
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EL PASO LIVE3 STOCK COMMISSION CO. r. COLORADO LIVE STOCK 

COMMISSION CO.t 

(Circuit Court ot Appeals, Eightli Circuit. AprU 27, 1909.) 

• No. 2,855. 

Pbincipal and Agent (§ 103*)— Rights or Third Fersons— Acts Done in Re- 
LIANCE op Statements by Agent— Implied AuthoeItt. 

PlaintifC sold a herd of 1,300 cattle to a third person, who gave a draft 
on défendant, a live stock commission eompany, > f or $2,000 to apply on 
the purchase pricë,: ' This draft plalntlfE took ^o a bajik and requested the 
cashier to telepljcjijjs défendant and ascertaln whether it would pay the 
dxaft. On^ belng told by the caslilef that tiie draft wasglven for cattle 
which had been BhippeiJ, défendant agreed to and dld pay the draft. ïwo 
days later, having been told by the bank that the draft would be pald, 
plalntlfC made a partial delivery of the cattle, whlch were shlpped to de- 
fendant by the purchaser, whp gave another . draft on défendant for over 
$10,000 In fuU paymënt |therefor. Dèifendaiit recel ved the cattle, but, on 
bèlng advlsed of the second draft, reïuséd to pay It or to surrender the 
cattle on demand to plalntlfC wlthout" repayaient of the $2,000. Défend- 
ant had no knowledge of thè actual transaction; but supposed the draft to 
. hâve been-given in whole or part payment for cattle , whlch had been 
shippçd.to It; nor had it any such relations with the purchaser as wonld 
àuthérize hlm to make the drafts. Heia, that plaintlflE Was bound by the 
sfatèbents made by thè bank as its agent, and ehargeable with knowledge 
that défendant accepted and paid the flrst draft on such statements, and 
in reliaiice on the supposed shipment to it of the cattle, to whlch It had 
the right to look fpr g^curity and repayment, and that the plalntlfC was 
not entitled to recoVèr the cattle without repayment of the amount of 
such draft. '■'-■. 

[Ed. Noté.— For other cïîses, see Principal and Agent, Dec. Dig. § 103.*] 

Sanhom, Gireuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Colorado. i • - 

John H. Knàehel, for plairitiff in! èrror. 

L. F. Twitcheil (Frank C. Goudy, on the brief), for défendant in 
error. .,,.:''..' 

Before S ANBORN and ADAM S,, Circuit Judges, and RINER, 
District Judge. . ^■■_ :; ; 

RINER, District Judge. This v?a3 an action in rçplevio., The par- 
ties werc' ar^anged in: thè; Circuit Court .as.they are arranged hjere, 
the plaintiff in eriror being theiplaintiff and the deffndapt ii?, errpr be- 
ing the défendant,- and-will be- hereaf ter -rçf erred ,to as plaintiff and 
défendant, respectively. . ■; ; '• 

The record shows that on the 17th of September, 1906, the plaintiff 
had about 1,300 head of Mexican cattle in a pasture, known as the 
"Hall pasture," near Fountain, Colo.; that on that day A. G. Put- 
nam purchased thèse cattle from Charles F. Hunt, président of the 
plaintiff eompany, agreeing by an oral agreement to pay therefor the 
sum of $13.75 per head, excluding the calves, which were to be de- 
livered with the other cattle without additional charge therefor. The 

*For other ouM ie« (am« topic & i numbib in Dec. t Am. Dlgs. 1907 to date, & Rep'r Indexée 
tReheering dented July 12, 1909. 
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negotiations for the sale and purchase of thèse cattle were carried on 
at the Pike's Peak Club in the city bf Colorado Springs, and, after 
an agreement had been reached between the parties as to price per 
head to be paid for the cattle, conditions of delivery, and time of de- 
livery, Putnam gave Hunt a draft -on the défendant company for 
$3,000 to apply upon the purchase price of the cattle. The negotia- 
tions were completed, as the record shows, about 12 o'clock noon on 
the 17th day of September, and that, immediately upon its receipt 
from Putnam, Hunt took the draft to the Exchange National Bank 
of Colorado Springs and àskfed the bank to téléphone the drawee, the 
défendant, and inquire if the draft would "be honored. 
Hunt testified : 

"Q. ABout what hour of the day of the $2,000 draft was it handed to you 
by Mr. Patnam? A. I tHink it was about 12 o'clock; we went over to lunch 
together; I think It wàs about 12 o'clock at noon. Q. Where were the 
cattle at that time? A. Runniiig at large 'in the pasture. Q. Did you take 
that draft as a matter of course, without inquiry, or did you inquire about it? 
A. I immediately went to the bank. Q. What bank? A. ïhe Exchange 
National Bank of Colorado Springs, and deposited it to the crédit of my 
Company. I asked them to téléphone the drawee, the Colorado Live Stock 
Commission Company, If ; he would honor the draft, and the bank cashièr 
reported to me that they had—" 

At this point objection was made, and the witness then said: 
"They reported f avorably ; the draft was paid." 

On cross-examination, he testified: 

'•Q, You say the trade was finally consumniated at the Pike's Peak Club? 
A. Yes, sir, on the 17th. Q. And by that trade he was going to take ail of 
your cattle? A. That was the trade. 0. He gave you, then, a payment bf 
$2,000 by thJs' draft? A. Yes, sir. Q. That $2,000 was to apply upon the 
purchase price of tlie cattle? A. Yes, sir. Q. That was on the 17th? A. 
Yes, sir, the 17th. Q. And thatsam^ afternoon, was it, that you deposited 
the draft^or the next day? A. The sape day before Iwent to lunch. I 
wallted dqwn to thé bàiik and had thém téléphone, and màde the deposit. 
Q. That waS in the Exehange National Bank? A. The Exchainge National 
Bank; yes, sir. Q. You stated ;that you requested them, at the time of de- 
positiug it, tqtelephQni^ tp the Colorado Live Stock Commission; Company, 
upon whom it was drawn? A. I did. Q, Did they téléphone before théy ,en- 
tered It as a crédit upon your book? A, They did liot. Q. Dd yoù 'kibw 
which ona îelephonsd? Ai 1 don't knowWhich télephtnied'; the cashler is 
thet gentleman with whom I balked. Q. How long after that hefore they re- 
ported to you that they , had telephoned, with référence to;th^ draft? A. I 
think It wqs that eveniri^,' if not the ftoxt morning betoré t 'r^turned tô thé 
pasture."'- ■■..■■ . ■ j-i. ^ ■::..■.. ,.' , , i. 

And after being cross-eTiamined as to some ctbçr matters, he was 
atgain asked on cïoss^examinàtion ! . , : ; , 

"Qr Referring for a inoiiiènt to the téléphone conversatloti by the càshier 
or, employé of the Ex(4iarigô; Bank at'thetlme! thls, $£lO0O' draft was given, 
wiUi 'y©u State just wbati ;5W: told hiajpto.t^lpphonel A'. I can 8tat0 It, as I 
retoembêr it? Q. , Yes, À. ,TJie, Import of It, vas that Ji aslied bim to télé- 
phone the Colorado Liv'e S't'ocli Coinmisslo'n Company if tliey *otild hônor 
this draft— Sir. Piitnam'»-^of $2,G0Oi " ' Q.' Wàs theré anything'isaid at thè 
time about Its being for cattle? A. iNothlng àt.all. <^ You dldn't say any- 
thing at that time? A., I diditç tlie bank, yes; I totd tt^^bn^^Ibad sold 
my cattle ; what they said I don't know. Q. You don't knpw what they 
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said at the time? A;.. Ho. , Q. But di^ they .téléphone for you? A. Tes, sir. 
Q. y reg'àrd to thWlâiraJft? Al, Ttey sàld so." ; ' ' , 

. Elijah Bossermarti-îrpresident of the .défendant ' compg,ny, testified 
on direct examination:: ; 

"Q. l show you B^hibit b, Whleh Is a' driift' for $2,000' on: th«: Colorado Llve 
Stock Gommission Company,' àad drawn.to favor of the plaintiff In tljis case, 
dated Septeniber,l7,..19a6, signed by A. 6. Putnam. When did you ftrst; hâve 
knowledge of that draftî. A. I flrst had kiiowledge bf thê(t driift ' throngh, 
I suppose It wàs, the. Eichange Bank àt Colorado' Sprlngs that called me up' 
on the phone, Q. Well, koBae one did call you up on the phoue? A. Tes, sir. 
Q. I>ld. -they: State what: bank àt was?, iAj. I tjhiuk It w,as the Exohaiige 
Bank; they said, 'This is; the Hxchang;e JSfatioriaJ. Bank,' or something to 
that effect. ♦ * * Q. Dîd'thé bafîk, at the time it telephoued you, say 
that this draf t was drawn by A. G. Putnam, and did they say • wliat it was 
dra'W'n for?, 'A* ïes:, sir, ,Q. What did they say It ■was drawii for when they 
asked youiif you would pay it? A. They said it was for the.payment of 
cattle. I .aslied them if they had made shipmeut, and they told me, 'Ses.' 
Q. .So when. the draf t came In: it yvas paldî A. Yes, sir." 
■ '•: l'i'"' ' ' :. ' II.:. ' , m: :.,ir' . • '' , . . i : • . ' ■ 

And -dn croSs-examinâtion: .: : . 

"Q, Ypu:paid that dra'^t on the fatth of the crédit of the bank at Colorado 
Spriûgs.'or oh' the faifhof'' the signature of A. G. Putnam? A. ïhey told 
me it Wasfor cattle, and I pàid It; I told them I would pay'it if it wàs 
for cattle for immédiate shipment, whlch they told me it was. Q. Who told 
you thatj A. The bank ; he said he wçis cashler of the bank." 

The draft was paid on the 19th of September at Dènver, and, on 
the 20th, Putnam drew another draft on the défendant for the sum of 
$10,615, and on the same day 25 cars of cattle, numbering substan- 
tî'ally 843 head, werè shipped by Putnaim, consigned to the défendant. 
The cattle arrived at Dehver on the moming of thè 21st, â'nd on that 
day thè deienidant was informed by Putnam that he had'drawn a sec- 
ond draft for $1€,615. This was the first information received by de- 
fendant thafany Such draft had been drawn. The défendant declined 
to pay it„,£ihd it ,W|as protested. Hunt ça,me to Denyer, t]ia!de demand 
upon défendant for the cattle, which: the défendant decUned to sur- 
render until the $2,000, the amount of the first draft, which it had 
paid w^s'rttùfiied; this'' Huhtrefusedto do 'and brought this action 
to rec6V,er ppS's^issionof ith'ç, cattle. ..;;'..; "■ ' .. \' ;'" .. ' 

The!soie<iue§tioti,:und«r;the facts disclosed by the record, is wheth- 
er the plaintiflf was entitled to the possession of the cattle without re- 
ftinding' thé $3,000 pàid to the plaintiff by the défendant upon the' 
first draft. It wdùld bê înterèstirig indèëd to hère 'fevièw the learn- 
ing upon the rights of consignors, consignées, and factor mén and 
the rulès, of law applicable to the. righfe;Qf recission between parties 
to contracts, and to notice at some length the very able discussion of 
the cases relatjngto , tfiese.subjeçts. found iu; the hriefs of counsel, 
but in the viewwe hâve .takenofi this case it becomes unnecessary to 
db.so.^ It rtîust be borftfef iït'mïnd^that'thlÉ'defèndant x^âistiot a party, 
biit'^ slrangei', t,o this, cBntr^t betvyëen^'.Putil^m' and the plaintiff, ; that 
it :ha(} n,o inforir^atioh :\vbiçh''^*^"'"^^^^'îd iii the; sUghtest degree to 
cause it to Suspect thatsueh a contract had been; made, or that any 
draft'othérïhah 'the';$3,000 '.draft 'WaSi'înyolved in the transaction; or 
that aiiy btKèr ntimbèr'"oï éàttlè, îii éfeéss of the nlimber wliich' the 
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$3,000 would pay for, had been purchased by Putnam from the 
plaintiff. 

Mr. Bosserman test.iiied, in explanation of how he came to honor 
the $2,000 draft, that he supposée! that Mr. Putnam had bought some 
bulls and cows for substantially that amount. Neither was there any- 
thing in the course of dealing between the parties, as disclosed by the 
record, tending to show that Mr. Putnam or any one else had the right 
to suppose that any such crédit as that represented by the second draft 
would be extended to him by the défendant. It is true the record 
shows that on former occasions the défendant had advanced money 
to Putnam to purchase cattle, in small amounts, never to exceed two 
or three thousand dollars, and thén always upon cattle for immédiate 
delivery and when he had made arrangements beforehand for the 
crédit. When the 843 head of cattle were received, in view of the 
assurances given by the bank at the time the draft for $2,000 was 
paid, that the cattle were for immédiate delivery, the former course 
of dealing between Putnam and the défendant, and from the fact that 
it had no intimation that any other draft had been drawn, Mr. Bos- 
serman might well hâve thought that the only interest the défendant 
had in the cattle was in the number purchased by the money advanced 
by défendant, and that Mr. Putnam had made other arrangements for 
the balance. 

We think it clearly appears from the record that, if the défendant 
had been fully informed of the entire transaction, it would hâve de- 
clined to honor the first draft for $2,000. It was not so informed, but 
was led to believe that the $3,000 was to be applied in payment for 
cattle to be immediately shipped. It is true that Mr. Hunt said that 
he did not expressly authorize the b'ank to assure the défendant that 
the money was to be appHed in payment for cattle to be immediately 
shipped, His testimony upon that question, when called in rebuttal, 
was : 

"Q. Did you ever sond any message to the défendant, or authorize any banlv. 
ov ludividual, to send any message to the effect that the $2,000 draft was 
(Iratt'n agalnst any sliipmenf of cattle? A. I never did, sir, In regard to that." 

And on cross-examination, while on the stand in rebuttal, he tes- 
tified: 

"Q. ïou testified thls niorning, dldn't you, that you told the bank to call 
np Mr. Bosserman and see about.tlie $2,000 draft? A. Yes. sir. Q. And 
see whether it would be paid? A. Yes, sir. Q. I believe you also testified 
that you had told the banlv that you had sold the cattle? A. Yes, sir, that 
I had sold my herd." 

He did, however, authorize the cashier of the bank to make the in- 
quiry, and the record shows that he proceeded no further toward car- 
rying out the contract until he received a report from the bank, and 
he nowhere tells us what that report was, except, in a gênerai way, 
that it was favorable, and although called in rebuttal, after Mr. Bos- 
serman .had testified as to the condition upon which the draft would 
be paid, he doês not say that the bank did not communicate that fact, 
and ail that Mr. Bosserman sàid upon the subject to him. 
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Noprincipleis better settled than, as said ia Dickersoii v. Colgrove, 
100 U. S. '578, 25 L. Ëd. 618: 

"ïluit he, wlio by lais language or conduet leads auotlier to do.wliat lie 
would not othei-wise hâve (loue, sliall not subject sntli iiersou to loi^s or iiijiiry 
by disappointing tbe expeetations iipoii whieli lie aoted." 

This doctrine, while k originated in courts of equity, lias often been 
applied to cases arisingin courts of law. Dickerson v. Colgrove, 100 
U. S. 580, 25^ L. Ed. 618; Kirk v. Hamilton, 102 U. S. 68,, 26 L. Ed. 

If Hunt had himself teleplioned to the défendant instead of ask- 
ing the bank to do it, and received the answer which the bank re- 
ceived and gave the assurance which the bank gave, there could be 
no GJoubt, we take.it, in the mind of any one, but that he would be 
estopped from denying that the money was to be applied in payment 
for cattle for immédiate shipment, to the amount of the draft, and 
that the défendant had the right to be reimbursed ont of the proceeds 
of the sale of the cattle shipped to it. Did the fact that he authorized 
the bank to communicate with the défendant instead of doing it him- 
self change his position-or release him from the obligation to refund 
this money? We think not. He handed the, draft to the cashier of 
the Exchange National Bank, informed him that he had sold his cattle, 
and authorized the cashier to ascertain whether or not the draft would 
be paid, and did not moveiurther in the matter until he reeeived the 
report. of the cashier. We think it is safe to assume, in the absence 
of any, déniai by him, and from the knowledge common to every one 
as to the manner in which banks conduet their business to avoid Per- 
sonal liability, that the report of the cashier advised him fully of the 
condition upon which the draft would be paid. 

It hàs been often decided : 

"That, where one holds another out to the world as his agent, In deterniin- 
ing the liability of the principal the question Is not what authority was 
intended to be given to the agent, but what authority was a third persou 
dealing with him justified, from the acts of the principal, In belleving was 
given to him." Griggs v. Seldon, 58 Vt. 561, 5 Atl. 504 ; Walsh v. Hartford 
F. Ins. Ce, 73 N. Y. 5; Dodge v. McDonnell, 14 Wis. 553; Webster v. Wray, 
17 Neb. 579, 24 N. W. 207 ; Columbla Mill Co. v. National Bank of Connneree. 
52 Minn. 224, 53 N. W. 1061; Lister v. Allen, 31 Md. 543. 100 Am. Dec, 78; 
Carmichael v. Buclv, 10 Rich. (S. C.) a33, 70 Am. Dec. 226; Howell v. Gralt. 

25 Neb. 130, 41 N. W. 142 ; Milne v. Klen, 44 N. J. Eq. 378, 14 Atl. 040 ; Stovall 
v. Corn., 84 Va. 246, 4 S. E. 379; Eouth v. Agrlcultural Bank of Mississippi, l2 
Smed. & M. (Miss.) 161. 

The only interest thè défendant had in the cattle was either in 
separate cattle amounting in value to $2,000, or in the total number 
shipped to the extent of its spécial interest of $2,000, and we do not 
think it can be said that it was obliged fo separate the cattle when 
the cattle were ail demanded by the plaintifif before the replevin suit 
was brought, because it was not known by the défendant in what way 
the cattle had come, and the distinct understanding with the plaintiff 
was that the draft for $2,000 was paid on condition that the cattle 
•would be shipped immediately for its protection in the payment of it. 
We say "the distinct understanding with the plaintiff ," because the 
plaintiff authorized the cashier of the bank to speak for him and in- 
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quire about the draft before he entered upon a delivery of the cattle, 
and, when the inquiry was made, it was made in pursuance of the au- 
thorization of Hunt; when the answer came, it was in pursuance of 
thé inquiry, and it must be held, therefore, that ail were fully au- 
thorized. 

The judgment of the Circuit Court îs afïîrmed. 

SANBORN, Circuit Judge (dissenting). Amông the terms of the 
agreernent of sale of the cattle were thèse, that they should be ship- 
ped in two lots, 25 car loads in the first lot and the remainder in the 
second lot, that each lot should be paid for in fuU upori its delivery, 
and that the draft for $3,000 should be applied in part payment of 
the second lot. It was upon this contract that the draft for $2,000 
on the défendant was given to the plaintiff on the purchase of Put- 
nam on September 17, 1906. Under this agreernent on September 19, 
1906, the plaintiff took the draft for $10,615, drawn by the purchaser, 
Putnam, in payment for the 25 car loads which upon that day were 
shipped by direction of Putnam to the défendant. This draft in pay- 
ment for the cattle was not paid, and the title and the right to the 
possession of thèse cattle remained in the vendor. Where the agree- 
rnent of sale is that the property shall be paid for on delivery, and the 
purchaser gives a check or draft at the time of delivery, pursuant to 
the agreernent which is not paid, the sale is on condition that the vendor 
retains the right of possession, and that he may replevy the property 
as soon as the check or draft is dishonored. Matthews v. Cowan, 
59 m. 341, 347; Sprague Canning Co. v. Fuller, 86 C. C. A. 46, 49, 
158 Fed. 588, 591 ; Morris v. Rexford, 18 N. Y. 562, 555 ; Russell v. 
Minor, 22 Wend. (N. Y.) 659, 664 ; Paul v. Reed, 52 N. H. 136, 138 ; 24 
Amer. & Eng. Encyclopedia of Law, 1052, 1053, note 1 ; Wells v. 
Merle & Heaney Mfg. Co., 66 111. App. 292, 295; Ames v. Moir, 130 
111. 582, 591, 22 N. E. 535; The Elgee Cotton Cases, 89 U. S. 180, 
188, 196, 22 L. Ed. 863. And where a part payment has been made 
and delivery follows, but the check or note for the remainder of the 
payment is dishonored, the right of possession still remains in the 
vendor, and replevin will lie until the property is paid for in full. Ba- 
ker V. McDonald, 74 Neb. 595, 104 N. W. 923, 1 L. R. A. (N. S.) 474. 

When the cattle arrived and were tendered to the défendant, it 
knew that they were purchased and delivered upon condition that the 
draft for $10,615 should be paid. It, however, declined to pay this 
draft because the cattle were not in its opinion worth so much mon- 
ey, but nevertheless took and held possession of ail thèse cattle worth 
over $10,000 to secure to itself the repayment of the $2,000 which 
it had paid upon the first draft. The défendant was not a bona fide 
purchaser of the cattle from Putnam, the vendee, because it knew the 
condition of their sale before it received them, and it could not hâve 
obtained from him any better title or right of possession than he had, 
and his title and right of possession were subject to the condition 
that the plaintiff held both until the $10,615 were paid. Harkness v. 
Russell, 118 U. S. 667, 681, 7 Sup. Ct. 51, 30 L. Ed. 285; Canadian 
Bank of Commerce v. McCrea, 106 111. 281, 285, 286 ; Coggill v. Hart- 
ford & New Haven R. R. Co., 3 Gray (Mass.) 545, 550. 
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But it is said that the plaintiff is estopped f rom asserting its title 
and from recover^jig possession of its cattle frôm the défendant until 
it repays to the défendant the $2,000 which the latter paid upon the 
first draft, by reason of the facts that ^fter the agreement of sale had 
been made and before the dehvery of the cattle the plaintiff informed 
its bank that it had spld its herd oï cattle, asked the bank to inquire of 
the défendant whether or, not thé vendee's draft upon it for $2,000 
would be paid, the bapk inquired, the: défendant answered that it would 
pay the draft if it was drawn for cattle for immédiate shipnient, and 
the bank, although the plaintiff had never authorized it, or^ any individ- 
ual, to State that^the dr4ft w^s drawn against any shipment of cattle 
or to make any other statement about the sale, told the défendant that 
the draft was for cattle bought for immédiate shipment and that the 
cattle had been shipped, although they had not been, and the plaintiff 
had not stated that they had been. iThereupoq the défendant paid the 
draft in-, reliance uponthe statement of the bank that it was drawn 
for vcattle bought for' iscrtmediate shipment. My mind refuses to as- 
sent to the conclusion that thèse facts raise such an, équitable estoppel 
as deprived the plaintiff of itë légal title and right to the possession 
of its cattle, or that it bound it to :repay the ^3,000, or that it fasten- 
ed a lien upon its cattle for that aniount. 

1. The statement of the plaintiff to the bank that it had sold its 
herd of cattle and its request that the bank would ask the défendant if 
Putnam's draft for the $2,000 would be paid gave no actual or ap- 
parent authority to the bank to make on behalf of the plaintiff any 
statement or représentation, much less any false statement or repré- 
sentation, which the plaintiff had not communicated to it in relation 
to the sale of the cattle, and for that reason the plaintiff, it seems to 
me, was not bound by any statements of the bank. If A. makes a sale 
of property for $15,000 to B. on condition that B. shall pay for it in 
full béfo're it is delivered, and B. gives him a draft upon C. for $3,000, 
and A. tells his bank that he has sold his property, àsks it to inquire 
of C. if the draft for $2,000 wiU be paid, does that authorize the bank 
to deprive C. of the entire value of his draft by making statements 
about A.'s sale of his property which A. never made and never direct- 
ed the bank to make? It is common practice for payées of drafts on 
distant draWees to ask their banks to inquire of the drawees whether 
or not the drafts will be paid, but no authority in the banks to make 
statements regarding the property of the payées which will deprive 
them of that property or compel them to repay the money due them 
on such drafts can in my opinion be lawfuUy inferred from such re- 
quests. ' A direction to or a rèquest of the bank by the payée to make 
the controlling stateriient, it seems to me, would be indispensable to 
an estoppel of the payée by such a statement. 

2. More than a statement or conduct which leads another to do what 
he would not otherwise hâve done is indispensable to an équitable 
estoppel which will destroy the lawful title of the owner to property, 
although the maintenance of such title may subject another to loss, 
or injury, or disappointment of expectations upon which lie acted. 
Either a willful intent to deceive, or such gross négligence of the 
rights of fflthers as is tantamount thereto, is essential to such an estop- 
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pel. Trûthful statements afld coriduct made with orditiary care wiU 
not ràise such an estoppel. There ixiust be some moral turpitude or 
some breach of duty. Henshaw v. Bissell, 18 Wall. 255, 271, 21 L. Éd. 
835; Brant v. Virginia Coal & Iron Co., 93 U. S. 32G, 335, 336, 23 
h. Ed. 927; Steel v. Smelting Co., ia6 U. S. 447, 455, 1 Sup. Ct. 389, 
27 L.- Ed. 286; Bank v. Farwell, 7 C. C. A. 391, 394, 396, 58 Fed. GSS', 
636, 639 ; Given v. Times-Republic Printing Co., 52 C. C. À. 40, 43, 
114 Fed. 92, 95. 

The cases of Dickerson v. Colgrove, 100 U. S. 578, 580, 25 L. Ed. 
618, and Kirk v. Hamilton, 102 U. S. 68, 26 L. Ed. 79, do not con- 
flict witb this rule. In the Dickerson Case Edmund Chauncey and 
Sarah Kline owned equal undivided parts in a tract of land which 
Sarah; sold and conveyed , by warranty deed tb Eowell Morton, who 
■went^into possession of the property in 1854. Lowell cau^ed his broth- 
er.EIeazer to write Chauncey and to ask him if he made any claim 
to the'premises. Chauncey in response sent a letter in 1856 to Sarah 
Kline, his sister, the contents of which were communicated to Lowell 
Morton, in which he wrote: 

"You can tell Mr. Morton for me he need not fear anything from me. 
Thaiik God I ani well off hère, and you can claim ail there. ïhis letter will 
be enOugh for him." 

In reliahce upon this letter, Morton conveyed the lands by war- 
ranty deeds to others, who improved them. In 1865 Chauncey con- 
veyed his undivided interest to Dickerson and another, and in 1873 
Dickerson and another brought ejectment and were held to be estop- 
ped by Chauncey's letter. If the plàintiff in this action had written 
a letter to the bank to the effect that it'would claim nothing under 
the draift îor $2,000, or that it would repay to the défendant whatever 
it paid upon this draft, or that if the défendant would pay the draft 
it should hâve a lien upon the plaintiflf's cattle for that amount superior 
to its claim for the purchase priée bf them, and if the plaintiff had 
directed the bank to tell the défendant the contents of this letter, 
this case, would be analogous to Dickerson v. Colgrove. 

In Kirk v. Hamilton, 102 U. S. 68, 26 L. Ed. 79, a trustée appointed 
by the court under a creditors' bill against the debtor, Kirk, sold cer- 
tain of his lands, and the sale was confirmed by the court. Before 
the trustée nlade his deed Kirk appeared in the court and objected to 
the allowance of simple contract debts i^ the distribution of the pro- 
ceeds of the sale. But those debts were allowed, and thereafter on 
December 14, 1865, the trustée conveyed the lands to the purchaser, 
Hamilton, who paid $4,000 for them and went into possession of them. 
Kirk resided on an adjpining lot, but he never olDJécted to the sale 
or claimed that there was any defect therein, or claimed any title to 
the property until 1872, when he brought ejectment^ although he knew 
that Hamilton was erecting a building upon the lots which cost him 
$4,000 in the intervening years. The court held thèse acts constituted 
a clear fraud, and that he was estopped to recover the property. In 
each' of' thèse cases the plaintiff s were guilty of actual and willful de- 
ceit. Théy owed to the défendants the duty to tell the truth about 
their'clairris tb the property \vhich the défendants were purchàsing and 
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improving, ançj they made misrepresentations which deceived the de- 
fendants to their injury. They were both guilty of moral turpitude 
and of bfeaches of duty. But in the case at bar the plaintiff owed the 
défendant no duty to disclose the nature of his transaction or the 
terms of his sale. It was dealing with the défendant at arm's length. 
It was not askiilg the défendant to pay the draft for $2,000. It was 
not the guarantor of the payment of that draft or surety in any sensé 
for the drawee. It was the vendor of its cattle; Putnam was the 
vendee. Putnam was the drawer of the draft; he was its guarantor, 
and he it was that was requesting the défendant to pay the $2,000, 
not on the plaialtiff's, but on Putnam's, account. The plaintiff, the 
vendor, stood on one side and Putnam and the défendant on the other 
side of this transaction, and to each of the latter the rule caveat emp- 
tor was applicable in ail its force. The plaintifï's inquiry whether or 
not the draft would be paid was not a request for its payment, but 
a mère request for information. It was the owner of its cattle. One 
of the conditions of its contract of sale was that they should be paid 
for in full at or before their delivery, and that it should be entitled to 
their possession until they were paid for in full, and the record dis- 
closes hp évidence that the défendant ever made any statement or 
représentation inconsistent with the existence of that condition, and 
hence none that ever could estop it from enforcing the condition. 
The only statement the évidence shows that it made, that it had sold 
its herd of cattle, and' even the bank's unauthorized statement that the 
cattle had been bought for immédiate shipment and that they had been 
shipped, were ail consistent with the condition of the sale, and the 
rule of caveat emptor placed on the défendant the burden to ascertain 
the terms of the sale if it deemed them material. 

In Henshaw v. Bissell, 18 Wall. 255, 271, 21 L. Ed. 835, the Su- 
prême Court said : 

"There is, therefore, no case for tlie application of the doctrine of équita- 
ble estoppel. For Its application tliere must be some Intended déception 
in the conduct or déclarations of the party to be estopped, or sucli fïross 
négligence on his part as to amount to constructive fraud. An estoppel In 
pais Is sometinies said to be a moral question. Certain it is that to the 
enforcement of an estoppel of this character, such as will prevent a party 
from asserting his légal rights to property, there must geuerally be some 
degree of turpitude in his conduct which has misled others to their Injury." 

In Brant v. Virginia Coal & Iron Company, 93 U. S. 326, 335, 336, 
33 L. Ed. 927, the Suprême Court again said: 

"It is difflcult to see where the doctrine of équitable estoppel cornes in 
hère. For the application of that doctrine there must generally be some 
Intended déception In the conduct or déclarations of the party to be estoppfed, 
or such gross négligence on his part as to amount to constructive fraud, by 
which another has been misled to his Injury! 'In ail this class of cases,' 
says Story, 'the doctrine proceeds iipon the ground of constructive fraud or 
of gross négligence, which in effect implies fraud. And, therefore, when the 
eircumstances of the case rei)el any such inference, although there may be 
some degree of négligence, yet courts of equity will not grant relief. It has 
been accordingly laid down by a very learued judge that the cases on this 
subject go to this resuit only, that there must be j^osltive fraud or conceal- 
]nent, or négligence so gi'oss as to amount to constructive fraud.' 1 Story's 
Eq. 391. To the same purport Is the language of the adjudged cases. Thus, 
it is said by the Suprême Court of Pennsylvanla that 'the primary ground of 
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the doctrine Is that it would be a fraud in a party to assert what his previ- 
ous ednduct ùad denied, when on the falth of that déniai others hâve acted. 
The élément of fraud is essentlal either In the intention of the party estop- 
ped, or in the eftect of the évidence which he attempts to set up.' HIU v. 
Eppley, 31 Pa. 334; Henshaw v. Bissell, 18 Wall. 271, 21 L. Ed. 835; Biddle 
Boggs V. Merced Mining Ce, 14 Cal. 368; Davis v. Davis, 26 Cal. 23, 85 Am. 
Dec. 157; Commonwealth. v. Moltz, 10 Pa. 531, 51 Am. Dec. 499; Copeland 
V. Copeland, 28 Me. 539 ; Delaplaine v. Hitchcock, 6 Hill (N. Y.) 16 ; Havwes 
v.' Marchant, 1 Curt. 136, Fed. Cas. No.' 6,240; Zuchtmann v. Roberts, 109 
Mass. 53, 12 Am. Rep. 663. And it would seem that to the enforcement of an 
estoppel of this character with respect to the title of property, such as vfill 
prevent a party from asserting his légal rights, and the elïect of which will 
be to transfer the enjoyi^ent of the property to another, the intention to 
deceive and mislead, or négligence so gross as to be culpable, should be clearly 
established." 

Ifj after the payaient of the $2,000 and before the cattle were ship- 
ped, the défendant had brought an action for the cattle, it could hâve 
recovered neither the cattle nor any lien upon them until it paid the 
balance of the purchase price, the $10,615, and it acquired no rights 
by the delivery which was conditioned by the payment of that amount. 
The plaintiff did nothing inconsistent with this condition, nothing but 
to tell its bank that it had sold its cattle and to ask it to inquire wheth- 
er or not the draft for $2,000 would be paid. I am unable to per- 
ceive any moral turpitude or any négligence whatever in thèse acts, 
or in the fact that the . plaintiiï subsequently continued to assert its 
légal rights under its légal contract. In my opinion it was guilty 
of no moral turpitude and of no breach of duty which should deprive 
it of the $2,000 which it had the légal right to receive, or of its cattle, 
which it had the right to hold until the purchase price for them was 
paid, or of the right to enforce its contract of sale, under which it was 
entitled to hold both the cattle and the $2,000 until the full purchase 
price of the former was paid to it, and I think the judgment below 
should be reversed. 
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BARBER ASPHALT PAVING CO. v. CITY OF AKRON. 

(Circuit Court of Appeals, Sixth Circuit. May 28, 1909.) 

Nos. 1,881-1,892. 

1. Municipal Corpoeations (f 375*) — Contract fob Paving — Guakanty of 
Work and Stipulation for Repaies — Validitt. 

In an action by a clty on a guaranty, In a contract for paving, that 
the contractor would keep the pavement in repalr for 10 years, where 
the contractor recelved payment for the work in full it has no interest 
in the source from which the money was obtained which entitles It to set 
up as a défense that the contract was Illégal because the clty made a 
spécial assessment on abutting property for the entire contract price of 
the work although It had no power to levy such assessment for repairs, 
it having undoubted power to contract for the repairs and to pay for the 
same from its gênerai fund. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
375.*] 

•For other oases see same topie & § ndmber lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. MuNioiPiiL Corporation^ <§§ 488, 489*)t-Conteacts fob piyiNa— Stipula- 
tion! to Reijaib—Estopeel of Contbactor. 

, A City which leyled {indcolleeted a spécial assessment, to meet Its ob- 
: Ugation on a contrâct for pavlug a street would be estopped to set up the 
. ! iUegàlity of the àsççssment to deifea:t reçoyery by the contraqtor on sucli 
con tract, and for Xtxe BJame reason, wïiere It bas pald the çoptractor in 
fviiiii the latter Is also ;est6pped to pleàd such lllegality to avoid the con- 
tCEiçtiWhen Bued pn a guar£>nty to keep tbe pavement in repair, contalned 
therein, 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dlg. §§ 
488, 489.*] 

a. MUNICIPAL Corporations (§ S68*)-^ôNTEACT fob Pavino— Stipulation to 
Keep IN Repaie— CoNsitoOTiON. - ■'■■•'■ 

Where, at the time a contrâct for paving a street was made'whlch con- 
talned a guaranty by the çontractor to malntaln the pavement in good 
condition for 10 years, maklng ail necessary repàirs withôut further 
charge^ a street railroad was belng operated on thé street, tlie contrâct 
must be presumed to hâve bçen njade in the llght of such fact, and the 
contractor cannot ayoîd obligation on Its guaranty on the ground that 
thé pavement was broken ,because of the lusufflclency of the foundation 
of the street railway tracKs, hor because durihg the 10 yéats the city ré- 
newed thegrant to the étreét rallway company, nor because heavler cars 
were useid by such comp^ny, ail of whlch must be presumed to hâve been 
witljln the contemplation of the parties. 

[Ed. j>[oté. — For other cases, seé Municipal Corporations, Cent. Dlg. f 
' 901; liée. Dlg. § 368.*] ' 

In Errqr tp the Circuit Court of the United States for the Northern 
District of Qhio. 

In 1897 the city of Akron and the Barber Asphalt Pa!vlng Company entered 
into a contrâct whereby the latter agreed, ùiider a certain, guaranty for a 
period of 10 years from the daté of openlng to trafflc, to Improve Howard 
street betwéen Main and Fédéral (formerlyTallmadge) streets of that city 
wlth' stone curblng, 'ttnd paving wlth genuine Trlnidad pltch Iake asphalt. 
There was at the time a doubje-track street railroad extendlng through the 
portion ôf Howard street so to be improvéd. Other tracks intersefctèd thèse 
tracks at several Intervenlng cross streets. During theprogress 6f the im- 
provement, the paving company prepared and sold materlal to the street car 
Company for the foundations to be placed under Its tracks, and the latter 
Company cpnstructed such foundations. The; paving company furnished the 
rest of thé materiais and cocstructed a foundation six luches in thlckness, 
together wlth . the asphalt syrf ace along the length of the improvement, and 
also acros's ' thé roadway bëtwëen the curbs, Includlng the spaces wlthln the 
extrême outside rails of the àpuble-track railroad and Its intersectlng rail- 
roads. 

The paving company seems to hâve kept Its guaranty to the satisfaction of 
the city untll 1904, by restorlng defects or broken portions. Différences then 
arose between the city and thé paving cOmpany In regard to the condition 
of the street ; the city complàlning that the guaranty had not been kept, and 
the paving coiûpany clalmlng that the fault was due to Insufflciént founda- 
tions undér street car tracks, for whlCh the city was responsible, and that 
larger and heaviéf cars werè belng operated over the trâcks than were in use 
at thé time the asphalt contrâct was made, and that ail thîs so Injurlously 
afCected the asphalt paving as to render efforts to keep It In good condition 
useless. The paving company In 1905 refused to do more. The city thereupon 
restored the street, at a cost of more than $21,000.' 

In FeBjfMiary, 1906, the city brought an action In the common pleas court 
of Summlt county, Ohlo, against the paving company, to'reebver the money 
80 expended. ^he action was for alleged breach of the çovenants of guaranty 
of the contrâct, the city alleging that the paving improvement had been 
opened for trafflc October 30, 1897, and that défendant had been pald In 

*Por other cases see saine topic ft S numbbb in Dec. & Am. Digs. 1907 ta date, & Rep'r ludexM 
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full, accordiiig to tlie contraet. Afterwards, on Aprll 6, 1906, upon pétition 
of défendant asplialt conipany, allegiug that it was a corporation orgauized 
under the laws of West Virginia, tlie cause was removed to tlie Circuit Court 
of the United States for the Xorthern District of Ohio, Eastern Division. 
Later the asphalt company answered, admittlng that in September, 1897, it 
entered into the contraet ; that the pavement vras completed and opened for 
traffic on October 30, 1897; that the city had pald défendant the contraet 
priée; and that in the years 1904 and 1905 the surface of the pavement be- 
eame détective. The rest of the ansvper amounts to a déniai of the alléga- 
tions of the pétition not admitted, excepting a charge that whatever damage 
the clty had sufCered was by its own neglect, misconduct, and default. Sub- 
sequently, three amended answers were flied, also motions to strike out cer- 
tain of the défenses. Upon the grantlng of motions to strilse out, a bill of 
exceptions was allowed the asphalt company. Reply was flled, and the cause 
was triçd twice to court and jury, the verdict in eaeh instance being in favor 
of the City, the first one for $11,422, whlch, on motion of the company, was 
set aslde and a new trial ordered ; the second verdict was for $7,000. 

Motions of both city and company (or new trials were overruled. Judg- 
ment being entered on verdict, the clty was allowed bill of exceptions set- 
ting out ail the évidence. A writ of error was allowed each party, and each 
is proseenting error in thls court. The asSlgnments of error, so far as neces- 
sary, are referred to In the opinion. 

Jonathan Taylor, for City of Akron. 

S. H. Toiles and M, M.Townley, for Barber Asphalt Paving Co. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
Generally stated, two questions are urged : One is, whether the city 
had power to make the contraet; the other is, "what defects the con- 
traet of guaranty was meant to embrace. The company présents the 
former, and the city the latter. 

It is claimed by the paving company that the contraet is void, be- 
cause: First, it is ultra vires, for the rçason that it is a contraet em- 
bracing repairs at the expeiise of abutting lot owners through assess- 
ment,yvhile at the date of the contraet the only power possessed by the 
city to assess was for improvements. Second, the contraet is alîeged 
to hâve been let without compétitive bidding. Third, no certificate of 
either the city auditor or city clerk, showing that the required money 
was in the treasury and duly credited, had been filed. 

The paying company at the trial ofifered in évidence the resolution 
of council to improve Howard street. Objection to the offer was sus- 
tained, and this, with admission of the contraet in évidence, is made 
the subject of one of the company's assignments of error. The resolu- 
tion provided that the cost and expense of the improvetnent should 
be assessed upon abuttirig lots in proportion to benefits, that the as- 
sessment should be payable in five annual installments and that 
bonds should be issued in anticipation of collection. 

Distinction is urged between the power of assessment for improve- 
ment and for repair. Counsel cite décisions from states other than 
Ohio which show that this question would be material if made directly 
against the assessment by abutting lot owners. Our attention bas 
been called to only one décision where the rights of such owners 
were not involved. Portland v. Bituminous Paving Co., 33 Or. 307, 
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52 Eac. 28, 44 L. R. A. 527, 72 Am'. St. Rep. 713. In the note to 
that case as reported in 44 L. R. A. 627, the other décisions relied on 
by counsel are cited. In view of tlie statutory powers of the city 
of Akron and the Ohio décisions to which we shall ref er later, we 
need not consider the Portland Case. 

In determining whether the paving company is in a position en- 
titling it to question the power of the city to include — if it did in- 
clude — in the assessment against the lot owners the cost of repairs, 
some admitted facts should be observed. In the first place, the pav- 
ing company admits that it has been paid in full. In the next place, 
this objection challenges the source from which the money so paid 
and received came. We do not discover that mention was made of 
the assessment in the contract or spécifications. Apparently the mon- 
ey, not.its origin, was the material feature. 

The argument concèdes that there was power in the city to levy 
an assessment for the împrovemént of the street, as distinguished 
from its repair. Rev. St. Ohio 1897, §§ 2304, 2263, 2264, 2274, 2284. 
It also concèdes that the city had power to levy an assessment for 
Street repairs, but points out limitations as to mode and time. Rev. 
St. Ohio 1897, §§2307, 2311. It is thereupon urged that it was Cus- 
tomary to pay for repairs out of the gênerai fund. This concèdes, 
as necessarily it must be conceded, that there was power in the city 
to raise a gênerai fund by taxation, for otherwise the power and duty 
to repair could not be carried out. Rev. St. Ohio 1897, § 1692, par. 
18 ; Id. 2640. Manifestly, there was power in the city to pay for both 
paving and repairs from the gênerai fund. 

Hère, then, were two sources of authority in the city to raise 
money to pay for street work, one of the sources confessedly embrac- 
ing street repairs. The first source was through sale of the bonds 
to bë issued in anticipation of an assessment as before pointed out 
(Rev. St. Ohio 1897, § 2704); the other, the gênerai fund. The last 
analysis, then, is not that the city did not possess authority to provide 
for repairs, but that it did not f ormally exercise the proper power. 
Now, as against any one'merely receiving the money, this was but a 
mistake at most in choice of power. How does such a rnistake, if 
mistake it was, concern the paving company, and, besides, is not the 
company met by estoppel ? 

As regards the interest of the paving company in the source from 
which the money paid under the contract was derived, but little ad- 
ditional need be said. It may be assumed that, if the lot owners had 
seasonably objected, they might hâve, avoided the assessment sd far 
as it may hâve included repairs. The limitation, if there was any as 
to repairs, must hâve been imposed for the protection of the lot own- 
ers. But one may waivè a right — that is, a civil right— even though 
it be secured by constitutional provision. We discover no évidence 
of objection on the part of any of the lot owners. They must then 
be treated as having waived such rights as they may hâve had 
in this respect. It would be an abuse of the law to ignore the at- 
titude of the lot owners, and place a stranger to their rights in the 
position they might hâve taken originally. That would be to use 
rights waived by the lot owners as a shield for a person who never 
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had any interest in those rights, or any authority either to en force 
or waive them. 

As to estoppel : In Mt. Vernon v. State, 71 Ohio St. 428, 73 N. E. 
515, 104 Am. St. Rep. 783, a proceeding in mandamus, the relator 
sought a writ to require the city council to pass an ordinance pro- 
viding for the issuance and sale of city bonds, and out of the pro- 
ceeds te pay relator the cost of an improvement which was made and 
cpmpleted under a contract between the city and relator. The writ 
was denied, but not for any reason important hère. In the answer 
of the city, it was alleged that the contract was made by virtue of a 
spécial act of the Législature empowering cities of the class and grade 
of Mt. Vernon to improve streets with vitrified brick, asphalt, etc., 
and to pay one-half the cost through the issue of bonds, and that this 
act was violative of the Constitution of Ohio; also that the city clerk 
had not certified that the money required was in the treasury and 
credited. 

After referring to the change of ruling touching municipal classi- 
fication, and to the fact that the act in question had not been before 
the court, it was assumed "that the act would hâve been held by this 
court to hâve been unconstitutional." The relator insisted upon estop- 
pel as against the city, because it had received the benefits of full 
performance of the contract on the part of relator. Of this it was said 
m the opinion (page 448 of 71 Ohio St., page 518 of 73 N. E. [104 
Am. St. Rep. 783]): 

"It may be accepted as the law that there can be no estoppel where there 
Is an entire absence of power ; but the answer to that In this case is that the 
corporation was not acting ultra vires, that is, without any power whatever 
under the act In question or from any other source." 

Four of the judges, one dissenting, concurred in the first paragraph 
of the syllabus (page 428 of 71 Ohio St., page 515 of 73 N. E. [104 
Am. St. Rep. 783]): 

"Where a municipal corporation has entered Into a contract with an In- 
dlvidual under and by virtue of a statute which is unconstitutional, and the 
subject-matter of the contract is not ultra vires, illégal, or malum prohibitum, 
and the facts are such, as against the corporation, as would estop an indlvid- 
ual from setting up as a défense the uneonstitutionality of the statute, the 
municipal corporation will also be so estopped." 

The theory of that décision was that, although the proceedings un- 
der which the contract of improvement was made were taken pursuant 
toanact which the court treated for the purpose of the case as uncon- 
stitutional, yet the city could, through différent proceedings taken un- 
der other statutes, hâve made a vaHd contract. The distinction is be- 
tween the total absence of power and the irregular exercise of power. 

Moreover, long before the contract now in question was executed, 
it was settled by décisions of the Suprême Court of Ohio that per- 
sons may by their conduct estop themselves from contesting liability 
upon assessments levied in proceedings taken under an unconstitu- 
tional statute. Some of the décisions are cited and reasons stated 
in the Mt. Vernon Case, 71 Ohio St. 449, 73 N. E. 515, 104 Am. St. 
Rep. 783. The doctrine has been followed by the Suprême Court of 
the United States. In Shepard v. Barron, 194 U. S. 553, 567, 24 Sup. 
171 F.— 3 
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Ct. 737, 741, 48 L. Ed. 1115, the validity of an assessment levied by 
the county commissioners of Franklin county, Ohio, was contested, 
upon the grounds that it was levied luider an unconstitutional statute, 
and according to feet frontage instcad of benefits. The property hold- 
ers had petitioned for the improvement, and otherwisc promoted it. 
Mr. Justice Peckham said : .- 

"On principles of gênerai law, we are satlsfled that the plalntlffs*are not 
In a position to assert the unconstltutlonality of the act under whlch they 
petitioned that proceedlngs should be taken and that the assessment should 
be made in accordance wlth those provisions. Thls prlnciple has been rec- 
ognlzed in Ohio many times. See State v. Mitchell, 31 Ohio St. 592, 609; 
Tone V. Columbus, 89 Ohio St. 281, 296, 48 Am. Rep. 438; City of Columbus 
T. Sohl, 44 Ohio St. 479, 481, 8 N. E. 299; City of Columbus v. Slyh, 44 
Ohio St. 484, 8 N. B. 302 ; Mott v. Hubbard, 59 Ohio St. 199, 211, 53 N. B. 47." 

If the owners of the lots along Howard street had petitioned for 
its improvement and had induced the adoption of the very proceed- 
ings which were passed by council in authorizing the contract, it is 
clear that they would not be heard to question the assessment. More- 
over, the resolution to improve Howard street provided, as before 
stated, that the assessment should be payable in five annual install- 
ments. The présent action was brought eight years after the assess- 
ment might hâve been levied. Suppose the assessment had been levied 
in due course, and the lot owners had voluntarily paid it in full ; then, 
whether we consider the lot owners as estopped to deny liability upon 
the assessment, or the city as having collected the assessment, the 
city would be in no position to resist payment if it were in default. 
The contention of the paving company would, however, even if it 
be in defàult, place it in a better position than the city would be if it 
were in default. The mutuality of estoppel is a complète answer to 
any such theory. 

Turning now to the question touching compétitive bidding, we think 
the objection relates to the interprétation of a portion of a statute 
which in terms has been settled by the Suprême Court of Ohio. 
Ampt V. Cincinnati, 6 Ohio N. P. 208, affirmed 60 Ohio St. 631, 54 
N. E. 1097. See Yaryan v. Toledo, 8 Ohio Cir. Ct. R. (N. S.) 1, af- 
firmed 76 Ohio St. 584, 81 N. E. 1199. The same thing must be 
said of the objection as to certificates of the city auditor and city 
clerk. Cincinnati v. Holmes, Adm'r, et al., 56 Ohio St. 104, 46 N. 
E. 514, reversing Holmes v. Avondale, 11 Ohio Cir. Ct. R. 430, the 
name of Cincinnati having been substituted for Avondale by reason 
of annexation. The act in question in that case was enacted under a 
spécial classification; and this was true of the act now under consid- 
ération. It is true that, in applying the Holmes décision, reliance 
must be placed upon the bond issue provided for in the rejected resolu- 
tion to improve ; but in Mt. Vernon v. State, supra, the act treated as 
unconstitutional, in terms excluded application of section 2703 ; yet 
the court, finding power in the city otherwise than under the uncon- 
stitutional act, denied the contention upon this point. Besides, in the 
présent instance, the money had in fact been paid and reccived before 
suit was brought. 

We .therefore hold: (1) That the paving company has no interest 
in or right to question the source from which the city derived the 



CITY OF AKRON V. BARBER A8PHALT PAVING CO. 35 

money paid and received under the contract; and (2) that the Com- 
pany is estopped to deny that the city duly exercised its appropriate 
power when it authorized and entered into the contract. 

The remaining question concerns the scope and effect of the con- 
tract. The controversy in the court below seems to hâve hinged upon 
the single question, whether the paving company could be held for 
breakages of the pavement caused by defects in the foundations 
under the street car tracks? The city claimed that the whole pave- 
ment vvas in such condition as to require resurfacing, and sought ac- 
cordingly to recover the whole cost. The court below allowed testi- 
mony to be offered showing the condition of the tracks and their 
foundations, and also the effect of operating cars over them which 
were heavier than those in use when the contract was made. It was 
claimed that the tracks would yield to the weight of the cars and so 
break the adjoining paving and expose the pavement to the introduc- 
tion and effects, between foundation and asphalt, of water and frost. 
The ruling in substance was that the city could not recover for the 
cost of restoring the portions which were injured in this way. The 
city's assignments of error should, we think, be tested by référence to 
the issue thus made. 

The paving company in terms agreed, for stated priées per units oî 
measurements of materials and labor, to ifurnish ail material and do 
ail work necessary to complète in every respect, in a good and sub- 
stantial manner, ready for use, the improvement of Howard street ; 
and this was to be in accordance with its "proposai, spécifications 
and explanations." The spécifications contain, among other things, 
the following guaranty: 

"The pavement will be laid under proper officiai Inspection. It will be 
guaranteed for periods of flve and ten and fifteen years from the date when 
it is opened to traffic, and during sald period ail defects in the pavement 
due to its proper use as a roadway will be repaired and made good without 
addltlonal expense." 

The pleadings show, and it appears to hâve been accepted as true ■ 
at the trial, that the period of 10 years mentioned in the guaranty was 
adopted. And bearing the same date as that of the proposai, and ad- 
dressed like it to the council of the city of Akron, and signed by the 
paving company through the same agency as appears in the signature 
to the proposai and likewise to the contract, was a communication, 
which we conceive to be one of the "explanations" mentioned in the 
contract. In this instrument it is stated : 

"Our understanding of our guarantee is a pavement at ail times during any 
guarantee period that may be selected * * * in as perfeet a condition as 
the day it was laid, and that the pavement when turned over to the city, at 
the end of such guarantee or maintenance period, shall show seventy-flve (75) 
per cent, of the original thlckness called for in the contract, and if for any 
reason the pavement is less than seventy-five (75) per cent, of its original 
thickness, then the pavement shall be renewed to such thlckness before our 
bond is released." 

As showing how the parties to the contract understood the guar- 
anty, we think it compétent to refer to the language of this "explana- 
tion," far, as before mentioned, it seems to hâve been made part of 
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the contract. The language there employée! amounted to a guaranty 
that the pavement should at ail times during the period of 10 years 
be "in as perfect condition as the day it was laid," and that at the 
end of the period the pavement should "show seventy-five (75) per 
cent, of the original thickness called for in the contract." But apart 
from that instrument, we think the effect of the contract was to ob- 
ligate the paving company to furnish a pavement which should be 
in good and substantial condition for traffic throughout a period of 
10 years. 

Can failure of performance of such a contract be excused on the 
ground that the foundations of the street car tracks were out of re- 
pair? We understand from the charge of the court that perform- 
ance was excused to thé extent that the pavement was impaired by 
defects in thèse foundations. The conditions existing at the date 
of the exécution of the contract must be considered. There are sev- 
eral références made to railroads in the papers constituting the con- 
tract. Among thèse références is one to the street railways in Howard 
Street, where the city reserved the right in awarding the contract either 
to include or exclude paving in the space between the rails and one foot 
outside thereof. Clearly, then, the parties had the subject of street 
car tracks in mind. But it nowhere appears in the contract, as we 
understand it, that performance of the paving company's covenant 
was to be excused by reason of defects existing in the track founda- 
tions during the life of the guaranty. 

The parties seemed, at the time the work was begun, to under- 
stand that the city was not required actively to concern itself about 
the track foundations. As mentioned in the statement, foundations 
for the car tracks appear from the testimony to hâve been laid by 
the street car company, while the paving company was engaged in 
its work upon the improvement. Indeed, the paving company fur- 
nished and mixed the materials for the track foundations ; and it does 
not appear to hâve made any objection to the foundations as laid. 
With the knowledge the paving company thus obtained of the founda- 
tions, and its apparent acquiescence in their sufficiency, it proceeded 
to construct the pavement foundations and to place the asphalt sur- 
face thereon throughout the length artd breadth of the improvement, 
including the spaces between the street car rails. This was donc, al- 
though, according to évidence offered and received at the trial, it 
was shown that at the date of the paving company's contract the 
council could require the street car company to repave the spaces 
between the rails of the tracks with the same kind and quality of ma- 
terial as that designed by the city to be placed outside of the tracks, 
and thereafter to keep such spaces in repair. But hère, again, we 
discover no provision in the contract which in terms would excuse 
performance of the paving company's covenant of guaranty on ac- 
count of any failure or neglect of the city to require the street car 
company to keep in repair either the paving between rails or the track 
foundations. 

In Railroad Co. v. Smith, 31 Wall. 255, 263, 22 h. Ed. 513, a ques- 
tion arose as to the obligatory force of a covenant to construct a 
swinging drawbridge over a river, in accordance with plan and trac- 
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ings, for a stipulated price. The railroad company had caused thé 
pier on which the bridge was to swing to be constructed, and the 
contract in question seems to hâve been simply for the bridge. The 
action was on the contract for the price, and the company alleged, 
among other things, a defective construction of the bridge, and claim- 
ed by way of recoupment to deduct damages. The court below in- 
structed the jury that for any defects in the pier the défendant was 
alone chargeable, and that, if the difficulty in turning the bridge 
arose from a defect in the pier and not in the bridge, no damages 
could be recovered. The évidence showed that the pier had been 
built under the supervision of an agent of the bridge contractors, and 
in accordance with his directions. This same agent was superintend- 
ent in the construction of the bridge. Mr. Justice Field, speaking of 
this agent and also of the defect in the pier, said: 

"His adoption of tlie pier as built was, therefore, dlrectly within the 
sphère of his agency. The alleged defect in the pier, If any existed, consisted 
in its variation from a level as it was originally laid, and of course, as justly 
observed by counsel, was patent to the builders at the inception and at every 
étage of the construction. Under such circumstances, the contractors can no 
more justlfy their proceeding with the work without satisfying themselves of 
the fltness of the pier for the superstructure intended than they could justify 
the érection of the bridge at some other point on the river. In the case of 
Jones V. Dermott, 2 Wall. 7, 17 L. Ed. 762, it was held that the performance 
of a contract to build a house for another on his soil, and that the work 
should be executed, flnlshed, and ready for occupation and be delivered over 
on a specifled day, was not excused by the fact that there was a latent defect 
in the soil in conséquence of which the walls sank and cracked, and the 
house became uninhabitable and dangerous, and had to be partially taken 
down and rebuilt on artificial foundations. The présent is a much stronger 
case for the application of the same prlnciple. Hère there was no latent de- 
fect discovered after the work was commenced. Whatever defect there was, 
was necessarily known to the agent of the contractors under whose supervision 
both the pier and the bridge were constructed. His knowledge in this par- 
ticular was their knowledge. The contract called for the construction of a 
bridge upon which the cars of the company could cross, and implied that the 
bridge should be serviceaWe for that purpose and capable of being used with 
the llke facllity and ease as similar bridges properly constructed are used. 
If the condition of the pier, by its variation from a level or any other cause, 
prevented this resuit from being attained, it was the duty of the contractors 
to insist upon its altération, or to make the necessary altération themselves." 

We hâve seen that the paving company had knowledge of the ex- 
istence of the tracks wheii the contract was executed, and of the con- 
struction of the track foundations when the pavement was made. 
The paving company, as it seems to us, is in no better position than 
the bridge contractors were in Railroad Co. v. Smith. If, as there 
pointed out by Mr. Justice Field, performance is not excusable by rea- 
son of a latent defect discovered after the contract is made, it is plainly 
not so where the diiKculty was known, or by the exercise of ordinary 
précautions could hâve been discovered, before the exécution of the 
contract. It was the duty of the paving company, then, either to 
insist upon having the contract provide against performance of the 
covenant of guaranty in any case of imperfect tracks or track founda- 
tions, or to make good its covenant in the form adopted. 

It was long ago settled that, if performance of a contract by one 
of the parties to it is rendered impossible by the act of the other 
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party, such act will excuse performance. Dermott v. Jones, 2 Wall. 
1, 7, 17 L. Ed. 762; United States v. Gleason, 175 U. S. 588, 602, 20 
Sup. Ct. 228, 44 L,. Ed. 284. According to the évidence, however, 
it was not impossible for the paving company to make its gùaranty 
good. It may be true that performance was rendered more expensive 
on account of the condition of the track foundations, but that is not 
enough. Jacksonville, etc., Ry. v. Hooper, 160 U. S. 515, 527, 16 
Sup. Ct. 379, 40 E. Ed. 515 ; Choteau v. United States, 95 U. S. 61, 
68, 24 E. Ed. 371. It would require a new provision to be introduced 
into the contract to escape thèse rules of law. While it is not meant 
to sanction municipal neglect, if neglect there was, yet, as said by Mr. 
Justice Swayne in The Harriman, 9 Wall. 173, 19 L. Ed. 629 : 

"It Is the province of the courts to enforce contracts, not to make or modl- 
fy them. When there Is neither fraud, accident, nor mlstake, the exercise 
of dlspensing power is not a judiclal functlon." 

The contention that the statutory duty of the city to keep its streets 
in repair was, under a familiar gênerai rule, imported into the paving 
contract, and that the city's failure to require the track foundations 
to be kept in repair excused performance of the contract for that 
reason, does not advance the argument. Regarding matters like track 
foundations, whose présence and condition were known to the parties 
originally, as before pointed out, and whose disrepair was occasioned 
by use, we think the paving company's undertaking operated prac- 
tically, as between the company and the city, to relieve the city for a 
period of 10 years from the active discharge of its statutory duty to 
repair this portion of Howard street. To hold that the company, in 
respect of a matter of this character, could set up a gênerai statu- 
tory duty of the city against the company's express obligation to fur- 
nish a pavement which shpuld be in good and substantial condition 
for 10 years, would, we think, be to violate settled principles of con- 
tract. 

In regard to the city's renewal of the street car grant, as well as 
of the introduction of heavier cars upon the tracks, they must, we 
fhink, as matter of law, be treated as having been within the con- 
templation of the paving company when signing the contract. The 
tracks were in the street and cars were being operated over them, 
and no provision was made respecting either dimensions or weight. 
Nothing violative of any statute is clairried in regard either to the re- 
newal of grant or the size and weight of the cars. Those matters 
were plainly sanctioned by the law, and they involved only such street 
uses as every one dealing with streets must anticipate. Rev. St. Ohio 
1897, §§ 3438, 3443-11. 

Since the judgment will hâve to be reversed and a new trial award- 
fd, we do not think it proper to express anything in regard to the 
city's assignments of error concerning the measure of damages, fur- 
ther than to say that recovery cannot involve any cost or expense in- 
curred for a better or more enduring pavement than the one the com- 
pany agreed to fufnish during the time covered by its failure in that 
respect. 
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The assignments of error of the paving company will be overruled, 
and the judgment in favor of the city will be reversed and a new trial 
awarded; the paving company to pay the costs in each proceeding 
in errer. 



STATE OF KANSAS v. MERIWETHER et al. 

(Circuit Court of Appeals, Eiglith Circuit. June 2, 1909.) 

No. 2,980. 

Appeal and Ebboh (§§• 634, 654*)— United States Circuit Court or Appeals— 
Procédure- SuppLYiNG Omissions in Record. 

Under Rev. St. § 698 (U. S. Comp. St. 1901, p. 568), and ruie 14 of the 
Circuit Court of Appeals (150 Fed. xxvlil; 79 C. C. A. xxviii), it devolves 
011 an appellant to see to It that a record is brought up to sucli court show- 
ing such of the proceeding» of the trial court as are necessary for the 
proper présentation of the errors assigued, and for want of such a record 
the court has power to dIsmiss the appeal. This power, however, ought 
not generally to be exercised unless the omission arose froin négligence or 
indifférence, and instead, where good faith is shown, the appellee will be 
directed to designate such additional papers, documents, and proof used 
on the hearlng below as he deems necessary for a proper présentation of 
the case, and the appellant will be ordered to file the same as a part of 
the record under penalty of a dismissal of the aijpeal. 

[Ed. Note.^Ifor other cases, see Appeal and Error, Cent. Dig. §§■ 2775, 
2819-2822 ; Dec. Dig. |§ 634, 654.*] 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

F. S. Jackson and L. W. Keplinger (A. L. Berger, on the brief), for 
appellant. 

R. E. Bail, for appellees. 

Before ADAMS, Circuit Judge, and CARLAND, District Judge. 

ADAMS, Circuit Judge. This cause présents the question whether 
Hunter M. Meriwether or the state of Kansas is entitled to certain 
money resulting from the condemnation for public use of a certain 
tract of land in Wyandotte county, Kan., by a railroad company. 
Whether the one or the other is entitled to it dépends upon which of 
them was the owner of the land at the time of the condemnation. This 
land is situated near the fork of thé Missouri and Kansas rivers, and 
is conceded to hâve been a part of a tract originally in 1857 patented 
to one Armstrong, from whom by mesne conveyances Meriwether de- 
raigns title. 

After issue was joined, this cause, which was in the nature of a bill 
of interpleader, was referred to a spécial master to take the évidence 
and report the facts and conclusions of law for the considération of 
the court. In due time the master made his report, disclosing that many 
witnesses had testified in the case and that records of weather bureau, 
reports of river commissions, plats, patents, maps, deeds, and other 
documentary évidence had been given in évidence and considered by 

•For other cases see same topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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him, ail of which he stated he returried to the court as a part of his 
report. He then made certain findings of fact, and stated as a con- 
clusion of law that the défendant Meriwether was entitled to reçoive 
the money resulting from the condemnation and appropriation of the 
land by the railway Company. His report, with exceptions thereto, 
which were filed before the master and overruled by him in due time, 
carne before the court for hearing, when the report was approved and 
confirmed, and the fund in question ordered paid to Meriwether. 
From this decree the state of Kansas alone appeals. In its praecipe 
for a transcript it directed the clerk of the trial court to send up the 
pleadings, certain orders of the court, report of the spécial master, 
exceptions of the state of Kansas, and the decree. Obeying that di- 
rection, the clerk sent nothing more than what was called for; nor 
even that, for we fail to find the exceptions. Neither the testimony 
of the witnesses nor the numerous plats, reports, maps, or other docu- 
ments introduced in évidence were certified hère. Practically ail we 
hâve is the pleadings, findings, and conclusions of the spécial master 
and the decree of the court below confirming the same. 

The master's findings of fact show that in 1857, when the land was 
patented to Armstrong, the southern bank of the Missouri river form- 
ed the northern boundary of the patented tract, and that the land now 
in controversy came to within a distance of from 300 to 600 feet from 
the river bank as it then was ; that afterwards the Missouri river en- 
croached upon the southern bank, overran and carried away the sur- 
face of the patented land so far southwardly as to involve the land 
in dispute; that steps were taken to avert its progress by riprapping 
the bank, which proved fairly efficacious, but that the channel of the 
river had before then been so diverted southwardly that it came close 
up to the riprap bank; that the channel continued to fîovv there, cov- 
ering the lower strata of the land in controversy from about 1869 to 
1887, when it began to recède and a sand-bar accretion began to ap- 
pear; that the channel, which for years had been navigable along and 
close to the riprap bank, ceased to be there navigable, and soon there- 
after the commercial and navigable channel had receded towards its 
original location northwardly several hundred feet away from the 
land in controversy ; that as this channel receded the sand bar in- 
creased, and firm land again appeared where before there had been 
water covering the channel and bed of the river. 

It is claimed that the spécial master found that the land in controver- 
sy was formed by accretion in the full légal significance of that word, 
and that therefore the findings support the decree, but a careful scruti- 
ny of the findings fails to convince us that any such distinct finding 
was made. It is true the master says: 

"The défendant and cross-petitloner Hunter M. Meriwether Is the fee own- 
er by a direct Une of eonveyances from Silas Armstrong, patentée from the 
United States, for the land borderlng on the sontli bank of the Mlssonri river 
between the land of .Taue W. Stark mentioned in the preeedlng finding and 
the state Une, ivith ail aceretioiis thereto." 

The italicized words do not in our opinion amount to a finding that 
the lands in controversy were formed by accretion. The finding at best 
States a conclusion resulting from prior findings, and fails to show that 
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the -Word "accretions" there employée! is referable to the land in dis- 
pute. 

Tliere is also a finding that an island had formed in tlie river on tlie 
Missouri side of the state line which became submerged at high water, 
and that the land in controversy now lies on the soutliern and descend- 
ing slope of the sand formation on the west and southern side of that 
island. It appears to us that ail the questions which are thus only 
vaguely referred to in the findings relating to title by accretion, wheth- 
er on the island or mainland, are inextricably interwoven with the 
greater question whether the land was originally carried away by avul- 
sion or by érosion ; and as to this there is no finding whatsoever. 

The land, as already said, originally belonged to Meriwether's gran- 
tor, and if the state ever acquired title it was because the land had for 
20 years or more constituted the bed of the river, which, being naviga- 
ble, under well-recognized law belonged to the state. If the river by 
reason of a flood or other sudden inundation violently eut a new chan- 
nel through and thereby submerged the land so as to make it for a time 
only the bed of the river, that fact did not operate to divest Meriweth- 
er's title and invest the same in the state. If. on the other hand, the 
river encroached upon the land by the graduai and imperceptible pro- 
cess of érosion only, the title of the state followed wherever the bed 
of the river went. For a statement of this doctrine and a résumé of 
cases concerning it, référence may be made to the kindred case of 
Fowler v. Wood, 73 Kan. 511, 85 Pac. 763, 6 L. R. A. (N. S.) 162, 
117 Am. St. Rep. 534. Whether, therefore, the occupation of the land 
by the river was brought about one way or the other became a vital, 
if not décisive, issue of fact in this case. The findings of fact are si- 
lent on this important issue, and on other questions they are not spécif- 
ie enough to enable us to properly hear and dispose of the case. 

A motion by the appellee Meriwether to dismiss the appeal because 
the transcript of the record is defective in thèse particulars first re- 
quires considération. 

The statute (section 698, Rev. St. [U. S. Comp. St. 1901, p. 568]), 
provides that: 

"Upon the appeal of any cause In equity, * * * a transcript of the rec- 
ord, as directed by law to he made, and copies of tlie proofs, and of such en- 
tries and papers on flle as nmy lie neoessary on hearing of the appeal, shall 
be transferred to the Suprême Court." 

This statute by provisions of the act establishing Circuit Courts of 
Appeal (Act March 3, 1891, c. 517, 26 Stat. 826 [U. S. Comp. St. 
1901, p. 488]), is made applicable to appeals taken to this court. 

Rule 14 of this court (150 Fed. xxviii ; 79 C. C. A. xxviii), in 
récognition of the statutory obligation just referred to, provides: 

"Ko case will lie henrd until a complète record, containing in itself, and not 
by référence, ail the papers. exUibits, dépositions and other proceedings, which 
are neeessai-y to the hearing in this court, shall be filed." 

This statute and rule afford ample latitude for the parties to elimi- 
nate such part of the proceedings as may not be necessary for the prop- 
er présentation of the cause in the appellate court; but as the filing 
of a transcript of such parts of the record "as may be necessary on 
hearing of the appeal" is a jurisdictional necessity (Hill v. Railroad 



42 171 FEDERAL KEPOEÏEE. 

Company, 129 U. S. 170, 9 Sup. Ct 269, 32 L. Ed. 651 ; Nashua & 
Lowell R. Corp. v. Boston & Lowell R. Corp., 61 Fed. 237, 9 C. C. A. 
468), itdevolves upon the party taking the appeal to see to it that a 
record is brought hère showing such of the proceedings in the trial 
court as is necessary for a proper présentation of the errors assigned 
(Railway Company v. Stewart, 95 U. S. 279, 284, 24 L. Ed. 431 ; Tel- 
1er V. United States, 49 C. C. A. 263, 111 Fed. 119). For want of 
such a record the appellate court has the power to dismiss the ap- 
peal for want of prosecution. Keene v. Whittaker, 13 Pet. 459, 10 
E. Ed. 246; Redfield v. Parks, 130 U. S. 623, 9 Sup. Ct. 642, 32 
L. Ed. 1053 ; Meyer v. Implement Co., 29 C. C. A. 465, 85 Fed. 874. 
This powér, however, ought not generally to be exercised unless the 
situation discloses that the interests of justice would thereby be pro- 
moted, or that the indifférence or négligence of the appellant warrants 
it as a disciplinary measure. The common remedy to cure a defective 
transcript on a suggestion of a diminution of the record is a writ of 
certiorari addressed to the trial court commandirig it to send up a full 
transcript of its proceedings, but as this might involve certifying of 
much évidence unnecessary for the hearing in the appellate court, and 
might also be attended with delay, a practice more simple and conso- 
nant with justice has been approved. 

In Railroad Company v. Schutte, 100 U. S. 644, 25 L. Ed. 605, there 
was a motion to dismiss the appeal because of a defective record. The 
court there said: 

"It is now alleged that many Important papers and documents used on the 
hearing belovv, and necessary for the proper détermination of the cause liere, 
hâve been omitted from tlie transcrii^t as filed. Wbile we désire to encourage 
in every proper way ail attempts made in good faith to exclude Immaterial 
matter from the transcripts brought hère on appeals or writs of error, it will 
not do to permit the appellant or the plaintlff in error to make up a record to 
suit himself, witliout any regard to the wishes of his opponents or the rules 
and practice of the court. \Ve therefore order that the appellees flle wltli the 
clerlv of this court and with the counsel for the appellant, on or before the 
Ist day of February next, a statenient of the papers, documents, and proofs 
iised on the hearing l)elow, and omitted in the transcript now on flle, which 
they deeni necessary for the proi)er présentation oE the cause ; and tliat un- 
less the appellant shall, on or before the 15th day of March, file In this court 
as part of the record copies of sncli papers, duly certified by the clerk of the 
Circuit Court or his deputy, under the seal of the court, this appeal be dis- 
nilssed. If in this way unnecessary papers are brought up, we will, ou appli- 
cation, make sucli order in respect to costs as may undei- the circunistances 
be proper." 

The same practice, denominated by Judge Lurton as a less rigorous 
rule, is followed by the Circuit Court of Appeals for the Sixth Circuit 
in Cunningham v. German Ins. Bank, 43 C. C. A. 377, 103 Fed. 932. 

We find in the appellees' brief the f ollowing : 

"Meriwether not only claimed by the most spécifie assertions that the prop- 
erty in question was an accretion to the land wliich he owned on the shore, 
but that it was a part »f the same land. He was eutitled to, and did show, 
by the most indisputable évidence that he owned tlie land by a record title ; 
that it was washed away by a rapid process of avulsion, and that it was re- 
formed by natural accretions to the original shore. AU of thèse propositions 
were not only set forth in most indisputable claiBis, but were established be- 
yond ail question by the évidence introduced." 
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If this assertion is correct, the production of the évidence will fully 
supply the defects in the findings to which we hâve called attention. 
If it is not correct, it will doubtless be sufficient to enable us to proceed 
to a final hearing of the cause and to reach a conclusion one way or 
the other. 

Rather than to sustain appellees' motion to dismiss this appeal, we 
hâve concluded to adopt the more conservative practice approved in 
Railroad Company v. Schutte. An order will accordingly be made that 
the appellees on or before the Ist day of July, 1909, file in this court 
a written spécification of the papers, documents, and proof used on the 
hearing below and omitted f rom the transcript now on file which they 
deem necessary for the proper présentation of the cause to this court, 
and deliver a copy thereof to counsel for the appellant; and that un- 
less the appellant shall on or before the Ist day of September, 1909, 
file in this court as part of the record, copies of such papers, docu- 
ments or proof duly certified by the clerk of that court or his deputy 
under the seal of that court, this appeal will be dismissed. 



GUARDIAN TRUST CO. v. KANSAS CITY SOUTHERN RY. CO. et aJ.t 

(Circuit Court o( Appeals, Elghth Circuit AprU 2, 1909.) 

No. 2,827. 

1. Courts (| 508*)— Conixict or JtrEisDicTioN— Subséquent Actions pob Sami 
Cause in Anotheb Jubisdiction Not Stated — Facts— Conclusion. 

In a suit In the United States Circuit Court founded on a credltors' blU 
agalnst the Belt Company, a debtor, the Trust Company, a secured crédit- 
er, and others, the Southern Company, a purchaser at foreclosure sales, 
Intervened. The purpose of the suit was to apply the property which the 
Trust Company had recelVed from the Belt Company and f rom others to 
the payment of the clalms of the credltors of the latter Company. The 
Issue of the state of the accounts between the Trust Company and the 
Belt Company had arisen, and they had stlpulated that there should be 
an accounting between them In the credltors' suit, and that Judgment for 
the amount due should be rendered agalnst the party found to be the 
debtor. The Belt Company had alleged that certain of Its promlssory 
notes held by the Trust Company were vold, and prayed that they be 
canceled. The Southern Company had Intervened and clalmed the prop- 
erty which the Trust Company had recelved from the Belt Company and 
from the other corporations. Thereupon the Trust Company brought three 
actions at law In a state court agalnst the Southern Company, on the 
grounds that the Belt Company was Indebted to It upon the promissory 
notes and upon an open account, and that the Gulf Company was also In- 
debted to It, and that the Southern Company had assumed and agreed to 
pay to It ail thèse debts. Upon thèse facts the Southern Company, upon a 
dépendent blll In the equlty suit, secured an Injunctlon agalnst the prose- 
cutlon of the actions at law In the state court. Held: 

(1) The prosecutions of the actions at law would not prevent the ef- 
fectuai décision of the Issues and the administration of the rlghts and 
remédies involved In the equlty suit. 

(2) It would not wlthdraw or Interfère wlth the légal custody of any 
Bpeclflc property which the national court had acqulred, or prevent In 
any degree its subséquent disposition of that property. 

(3) The Trust Company had the légal rlght to prosecute Its actions at 
law in the state court, and the Issue of the injunctlon was an error. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. {J 1418-1430; Dec. 
Dig. §508.*] u 

*For other otfe^Me» tame topic & { NnuBBK in Dec. & Am. DlKi. 1907 to date, & Esp'r Indazw 
tRebearlng denled Jane i, 1909. 
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2. Courts (S 50S*)—lNjaNCTioN— Personal Actions fob Same Cause in As- 
OTiiEB Jtjeisdiction No Ground for. 

The pendeney in another jurlsdlctlon of an action in personam for the 
sarue cause wliich Involves no claim to or lien upon any spécifie property 
in the possession or under the dominion of a national court of equlty, 
and no Issue of which It has acquired exclusive jurlsdictlon, présents no 
ground for a dépendent bill or an Injunction to stay the action at law. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-14:30; Dec. 
Dig. § 508.*] 
S. Courts (§ 475*) — Injunction — When Issued to Pbotect Jurisdiction 
AoAiNST Pboceedings in Otheb Courts. 

A court may, by means of a dépendent blll and by the use of Injunctions 
and writs of assistance, prevent the prosecutlon in other courts by the 
parties to a suit before it of ail subséquent actions at lavr or suits in 
equlty, (1) whlch wlll prevent its effectuai détermination of the issues 
and Its administration of the rlghts and remédies of which it has acquired 
exclusive jurlsdlctlon in the litlgation before it, or (2) which wlll wlth- 
draw or interfère with the dominion It has acquired over spécifie property 
to such an extent that its détermination of the controversy about It and 
the eiiforcement of Its ultlmate decree conceruing it may be In any degree 
prevented. 

[Ed. Note.^For other cases, see Courts, Dec. Dig. § 475.*] 

4. Action (§ 53*)— Spi.itting Cause of Action— Injunction. 

Where a complalnant présents a part of the exlstliig and known facts 
which It claims entitles It to an injunction, and fails to secure it, and sub- 
seiiuently présents by another blll the other part of those facts, thereby 
splittlng its cause of action, It exhlblts a lacl; of diligence whlch is fatal 
to its second application. 

[Ed. Note. — For other cases, see Action, Cent. Dig. § 549; Dec. Dig. § 
53.*] 

5. Appkal and Erbob (§ 1175*)— Détermination and Disposition of Cause- 

Bill Without EquiTY may be Disjiissed on Appbal from Injunction. 

Wherei on appeal from an order granting a temporary Injunction, or ap- 
pointlng a recelver, it clearly appears that there is no equlty in the blll, the 
appellate, court may consider ancV deterjuine that question and direct its 
dlsmissal in order to save tbe parties to tlVe suit further expense resulting 
from tbe endeavor to secure impossible relief. 

[Ed. Note.^For other cases, see Appeal and Error, Cent. Dig. § 4581; 
Dec. Dig. § 1175.*] 

(^yllabus by the Court.) 

Appeal from the Circuit Cotirt of the United States for the West- 
ern District of Missouri. , - 

Thls is an appeal from an order whlch enjolned the Guardian Trust Com- 
pany, a corporation, from prosecutlng three actions at law agalnst the Kan- 
sas City Southern Rallway Company, another corporation, which the Trast 
Company had commenced on March 15, 1905, March 28, 1905, and July 2, 
1900, in the circuit court of the county of Jackson, in the state of Missouri, 
to recover personal judgments against the Southern Company for about $545,- 
000. The flrst and second actions were founded upon the claim of the Trust 
Company that the Kansas City Suburbah Belt Ilailroad Company origlnally 
owed it about $500,000, and tliat the Southern Company had assumed and 
agreed to pay that debt The third action was based uptin the claim of the 
Trust Company that the Kansas City, Pittsburg & Gulf Ballroad Company 
originally owed It several thousand dollars, and that the Southern Company 
had assumed and agreed to pay that debt; 

'The Southern Cftmpany had succeeded to the rights and had assumed the 
liabilities of a commlttee of reorganlzation whlch had purchased at foreclc»- 

*For other casée seâ same topic & { numbek Id Dec. & Am. Dlgs. 1907 to date, & Rep'r IndexM 
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sure sales in March, 1900, and In December, 1901, the property of the Gulf 
Company and the property of the Belt Company, respectlvely, and it was In 
those years that the Trust Company alleged that its causes of action agamst 
the Southern Company accrued. The injunction in this case was issued upon 
a dépendent bill flled on November 16, 1907, by the Southern Ctompany, the 
Belt Company, and its recelver, in a creditors' suit instituted by the Cambria 
Steel Company, a Judgment créditer of the Belt Company, on September 6, 
1900, for the purpose of subjecting the property of the Belt Company to the 
payment of the judgment of the Cambria Company and to the payment of 
clalms of other creditors of the Belt Company similarly situated. In that suit 
the Cambria Company made the Belt Company and the Trust Company, but 
neither the Gulf Company nor the Southern Company, parties défendant, al- 
leged that the Trust Company held the promissory notes of the Belt Com- 
pany, and that by the account books of the companies the Belt Company ap- 
peared to be heavily indebted to the former upon the notes and upon open ac- 
counts, and that the Trust Company held a large amount of property whieh 
had been delivered to it by the Belt Company to secure this Indebtedness, but 
that in fact the Belt Company was not indebted to the Trust Company, but 
the latter owed the former, and the Cambria Company prayed for an ac- 
counting between the Trust Company and the Belt Company, for the pajTnent 
of any balance owing by the Trust Company to the Belt Company, for the aii- 
plication of the property -which the Trust Company had received from the 
Belt Company to the payment of the creditors of the latter, for an injunction, 
and for other relief. Thereupon the court issued a restraining order which 
forbade the Trust Comxjany to assign, pledge, or dispose of any of the property 
mentioned in the bill. The Trust Company denled by its answer the equities 
of the Mil, and prayed that it be dismissed. On November 20, 1901, the Belt 
Company, the Trust Company, and their receivers, stipulated in the Cambria 
Company's suit that the accounting between the Trust Company and the Belt 
Company should be expedited, and that a judgment for the amount found due 
shpuld be rendered against the debtor in that suit. The receivers of the Belt 
Company then flled a cross-bill in which they alleged that the promissory 
notes, which évidence a part of the indebtedness of the Belt Company to the 
Trust Company which the latter Company avers in its actions at law was as- 
sumed by the Southern Company, were without considération, and they pray- 
ed for an accounting, that thèse notes be delivered up and canceled, and that 
they recover of the Trust Company the amount that it should be found in- 
debted to the Belt Company. The Trust Company answered this cross-bill 
that the notes were made for a valuable and full considération, that the Belt 
Company was indebted to it upon the notes and upon other accounts, that the 
Trust Company was entitled to ail the property it had ever received from the 
Belt Company ; and it prayed that its title to that property might be pro- 
tected, and that it might hâve judgment against the Belt Company and its 
receivers for the amount due it. 

On February 27, 1905, under a stipulation with the Trust Company and oth- 
ers, the Southern Company filed its intervening pétition in the Cambria Com- 
pany's case, and on May Ist its amended intervening pétition, whereln it set 
forth certain property that had been received by the Trust Company at va- 
rions times, alleged that by virtue of the foreclosures of the mortgages of the 
Belt Company, of the Gulf Company, and of other corporations, under which 
It had become the purchaser, it was entitled to some of this property, to the 
proceeds of another part of it, and to the value of still another part of it ; 
and it prayed for a recovery thereof from the Trust Company. The Trust 
Company by an answer denied ail the equities of this intervening pétition, al- 
leged that the Belt Company was indebted to it, that the Southern Company 
had assumed and agreed to pay that indebtedness, and prayed that the inter- 
vening pétition of the Southern Company be dismissed. Meanwhile the three 
actions at law had been brought in the state court, and in August, 1905, the 
Southern Company flled a bill in equity and obtained a temporary injunction 
from the court below against the prosecutlon of the flrst two actions at law. 
and in May, 190C, the order granting that injunction was reversed by this 
court. Guardian Trust Company v. Kansas City Southern By. Co., 76 C. C. 
A. 615, 146 Fed. 337. 
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The Southern Company answered In the actions at law, and In May, 1907, 
it made a motion to stay the proceedings therein upon the same grouuds upon 
which the bill for this injunction rests. The state court denied the motion in 
June, 1907, and against the protest of the Southern Company upon a second 
motion of the Trust Company, and after a hearing on Soptember 14, 1007, it 
set the actions at law for trial on December 2, 1907. On November IG, 1907, 
the bill for this Injunction was flled by the Southern Company and its as- 
sistants, the Belt Company and its receiver. 

The transcript of the record in this case is voluminousT— it comprises 742 
printed pages — but no other facts are disclosed therein which can in any way 
modify the décision which those that hâve been recited compel. 

George H. English, Jr., and Edward P. Gates (John A. Sea, on the 
brief), for appellant. 

Samuel W. Moore and F. H. Wood, for appellees. 

, Before SANBORN and ADAMS, Circuit Judges, and RINER, 
District Judge. , 

SANBQRN, Circuit Judge (after stating the facts as above). The 
cause of action in the sujt brought by the Cambria Company, so far 
as the Trust Company; the Belt Company, and the Southern Company 
and their receivers are concerned, is the misappropriation by the Trust 
Company of property which it received from the Belt Company and 
other corporations, and the relief sought is the recovery from the 
Trust Company of that property, or of its proceeds, or of its value. 
The causes of action in the three cases in the state court are the debts 
of the Southern Company to the Trust Company, and the only relief 
sought in those actions consists of personal judgments against the 
Southern Company. The suit in equity is not upon the same cause 
of action as any of the actions at law. The Trust Company has not 
in the equity suit prayed or in any way sought to obtain a judgment 
against the Southern Company on account of any of the causes of ac- 
tion pleaded in the actions at law in the state court. 

Coùnsel for the Southern Company say thàt the indebtedness of 
the Belt Company to the Trust Company, and the cancellation of the 
notes which évidence a part of that alleged debt which the Trust Com- 
pany daims was assumed by the Southern Company, are at issue and 
will be ultimately determined upon the accounting in the equity suit, 
and they argue that if those issues should be determined against the 
Trust Company in that suit there would be no basis for the alleged 
assumption of a debt of the Belt Company by the Southern Company, 
or for any judgments against them. Be it so, but the suit in equity 
was brought and is pending in the United States Circuit Court for 
the Western District of Missouri. The actions at law wçre subse- 
quently commenced and are pending in another jurisdiction, in the 
circuit court of the county of Jackson of the state of Missouri. Even 
if the subséquent actions at law were between the same parties and in- 
volvéd the sâme cause of action, as they do not, thèse facts would 
furnish no ground for an injunction against their prosecution. The 
existence of an earlier suit in equity between the same parties for the 
same cause in one jurisdiction will not sustain à plea in abatement or 
an injunction to sfay the prosecution of a later action at law in an- 
other jurisdiction, where the prosecution of the later action does not 
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prevent the détermination of the issues and the administration of the 
rights and remédies involved in the former suit. Insurance Company 
V. Brune's Assignée, 96 U. S. 588, 593, 34 L. Ed. 737; Franklin v. 
Conrad-Stanford Co., 70 C. C. A. 171, 175, 178, 137 Fed. 737, 741, 
744; Ogden City v. Weaver, 47 C. C. A. 485, 489, 108 Fed. 564, 568. 
In the first case there were two claimants of the moneys owing by 
the Insurance Company upon two policies of insurance issued to 
Brune. One of thèse claimants, Mrs. Barry, brought a suit in equity 
in the Suprême Court for the city and county of New York against 
the Insurance Company, Brune, and his assignée, Whitridge, in which 
she pleaded her claim to the money, and prayed that the company 
might be enjoined from paying the amount due upon the policies to 
Brune or to Whitridge, and that it might be compelled to pay it to 
her. The Insurance Company, Brune, and Whitridge answered the 
bill, and the parties made an agreement in the suit that the Insurance 
Company should pay the money into court, where the ownership of 
it should be adjudicated. Thereafter, and before the adjudication, 
Whitridge sued the Insurance Company at law upon the policies for 
the amount due in the United States Circuit Court for the District of 
Maryland. Thereupon the Insurance Company exhibited its bill in 
equity in that court, wherein it set forth the prior suit in New York 
and prayed for an injunction against the prosecution of the subsé- 
quent action at law, but the court refused to issue the injunction and 
dismissed the bill, and the Suprême Court sustained its action. That 
court said: 

"Certain it is that tlie plea of a suit pending in equity in a foreign juris- 
(iietion will not abate a suit at law in a domestic tribunal. This was shown in 
a very able décision made by tlie Suprême Court of Connecticut, in Ilatch v. 
Spofford, 22 Conn. 485, 58 Am. Dec. 433, wtiere the authorities are learnedly 
and logically reviewed. See, also, Coït v. Partridge, 7 Metc. (llass.) 570, and 
Blanchard v. Stone, 16 Vt. 234." 

"Tf, then, a bill in equity pendhig in a foreign .lurisdiction has no efCect upon 
an action at law for the same cause in a domestic forum, even when pleaded 
in abatement ; if, still more, it has no effect when pleaded to another bill in 
equity, as the authorities show — it is impossible to see how it can be a basis 
for an injunction against i)rosecuting a suit at law. It follows that the re- 
fusai of an injunction by the Circuit Court was not erroneous." 

In the second case a suit in equity had been brought in a state 
court of Montana to foreclose a mortgage and to procure a judgment 
against the maker of the mortgage note for the deficiency after the 
sale. The sale had been made and reported, and there was a docket 
entry that $8,805.60 remained unpaid upon the mortgage note, but 
no decree or judgment had been entered for this amount against the 
maker of the note, who was a party défendant in the foreclosure suit. 
The successor in interest of the complainant in that suit then brought 
an action at law upon the note against its maker in the United States 
Circuit Court for the District of Utah for the $8,805.60, and recov- 
ered. Judge Marshall said: 

"Lastly, it is contended that the foreclosure suit is stlll pending in the state 
court of Montana for the purpose of obtaining a deflciency judgment, and that 
such pending suit is ground for abating this action. This is an action at law 
in personam. It in no way involves any interférence with the conduct of thè 
suit in the state Court of Montana, nor does it affect any property within the 
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jurisdiction of , that court. tTuder tliese circumstances It is settled by tlio 
liighest authority that the pendency of an action in a state court is no ground 
for abating an action subsequently brought in a fédéral court ujion the sanie 
cause of action. Insurance Co. v. Brune's Assignée, 96 U. S. 588, 24 L. Ed. 
737 ; Stanton v. Embrey, 93 U. S. 548, 23 L. Ed. 983 ; Ogden City v. Weaver, 
108 Fed. 564, 567, 47 O. 0. A. 485." 

His décision applies to the case at bar, and it was affirmed by this 
court. 

In Ogden City v. Weaver, 47 C. C. A. 485, 489, 108 Fed. 564, 568, 
the city had brought a suit in equity in the district court for the Third 
judicial district of the state of Utah against the Bear River Irrigation 
& Ogden Waterworks Company, called the Irrigation Company, 
and against the Bear Lake & River Waterworks & Irrigation Com- 
pany, called the Waterv^^orks Company, and it had obtained an inter- 
locutory decree that a certain contract between the city and Bothvvell, 
under which the companies had been furnishing water to the city, 
w^as invalid, and that an accounting sliould be had between the com- 
panies and the city regarding their prior business transactions. In 
that condition of the equity suit the receivers of the Irrigation Com- 
pany, who had succeeded to the interests of that company and were 
bound by ail that had been donc in the suit in the state court, com- 
menced an action at law against the city upon the Bothwell contract 
for water furnished to the city thereunder by the Irrigation Company. 
Counsel for the city contended that the action at law must be stayed 
on account of the pendency of the suit in equity, but Judge Thayer, 
delivering the opinion of this court said: 

"Tliis contention, however, Is based upon a misconception of the character 
of the présent proceedlng, which is an action at law, in personam, to recover 
a sum of money due under a contract. It is not a case which afCects the cus- 
tody of any property over which, the state court bas flrst acquired jurisdic- 
tion. Neither is it a case which Involves any interférence with the orderly 
conduct of the litigation in the state court. It is simply one of those cases, 
such as frequently occur, wbere a state court and a fédéral court, in the ex- 
ercise of a jurisdiction which rightfully belongs to each, are called upon to 
détermine the same question, and the faet that they may disagree and décide 
the question difCerently in no wise interfères with the right of either to i)ro- 
ceed. It is well settled that the faet that a suit upon a cause of action is 
pending in a state court will not sustain a plea of lis pendens to a suit upon 
the same cause of action subsequently flled in a fédéral court." 

It is equally true that the faet that a suit upon a cause of action is 
pending in a fédéral court will not sustain a plea of lis pendens to a 
suit upon the same cause of action subsequently filed in a state court. 

Thèse décisions of the Suprême Court and of this court answer 
many arguments of counsel in support of this injunction. They estab- 
lish the propositions that the averments in the equity suit of no indebt- 
edness of the Belt Company and of the invalidity of the notes, togeth- 
er with the prayers for the accounting and for the cancellation of 
thèse notes, did not withdraw from the jurisdiction of the state court 
or prevent the trial in that court of the issue of debt or no debt in the 
subséquent actions at law therein, for that question was adjudged in 
the Cases of Brune's Assignée and of Ogden City ; that the faet that 
the remedy at law is not as complète, prompt, and adéquate as the 
remedy in equity, by an accounting or otherwise, is no ground for an 
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injunction against the prosecution of the actions at law in another ju- 
risdiction, for that question was adjudged in the Ogden City Case, 
and if tliat fact would sustain such an action, tlien no action at law for 
the same cause as a prior suit in equity could be maintained, for the 
remedy by the latter is always more complète, adéquate, and effective 
than the remedy at law ; that the stipulation between the Belt Company 
and the Trust Company that an accounting between them should be 
had and a judgment against the debtor should be rendered in the suit 
in equity furnish no reason for enjoining the prosecution of the sub- 
séquent actions at law, for that question was adjudicated in the Case 
of Brune's Assignée, where there was a similar agreement between 
the parties to the action at law. By so much the more is the stipula- 
tion in this case ineffectuai because the Southern Company was not a 
party to it, nor to the Cambria Company's Case at the time the stipu- 
lation was made. 

Counsel contend that the restraining order of September 6, 1900, 
forbade the actions at law. But the limit of the restraint upon the 
Trust Company by that order was "from in any manner, directly or 
indirectly, selling, transferring, assigning, pledging, or otherwise dis- 
posing, or parting with the possession, or control of, any of the prop- 
erty, assets, notes, stocks, bonds, claims and demands mentioned and 
referred to in the bill of complaint," and it in no manner prohibited 
the Trust Company from collecting by suit or otherwise any of the 
notes, accounts, or claims there mentioned. It did not require the 
Trust Company to permit the statute of limitations to run upon its 
causes of action against the Southern Company or others. 

Counsel invoke the conceded ruies that a court may, by means of 
a dépendent bill and by the use of injunctions, or writs of assistance, 
prevent the prosecution by the parties to a suit before it of subséquent 
actions at law or suits in equity, (1) which will prevent its effectuai 
détermination of the issues and its administration of the rights and 
remédies of which it has acquired exclusive jurisdiction in the litiga- 
tion before it (Sharon v. Terry [C. C] 36 Fed. 337; Starr v. Chica- 
go, Rock Island & Pacific Railway Company [C. C] 110 Fed. 3 ; 
French v. Hay, 22 W^ll. 350, 23 L. Ed. 857 ; Harkrader v. Wadley, 
172 U. S. 148, 19 Sup. Ct. 119, 43 L. Ed. 399 ; Dietzsch v. Huidekoper, 
103 U. S. 494, 36 L. Ed. 497), or (3) which will withdraw or interfère 
with the légal custody of spécifie property which it has acquired, so 
that its détermination of the controversy about it and the enforcement 
of its decree concerning that property may be in any degree prevented 
(Farmers' Loan & Trust Company v. Lake Street Elevated R. R. Co., 
177 U. S. 51, 61, 30 Sup. Ct. 564, 44 L. Ed. 667; Peck v. Jenness, 7 
How. 612, 13 E. Ed. 841; Freeman v. Howe, 34 How. 450, 16 L. Ed. 
749 ; Moran v. Sturges, 154 U. S. 356, 14 Sup. Ct. 1019, 38 L. Ed. 
981 ; Central Bank v. Stevens, 169 U. S. 432, 18 Sup. Ct. 403, 42 L. 
Ed. 807; Williams v. Neely, 67 C. C. A. 171, 185, 134 Fed. 1, 15, 69 
L. R. A. 333; Barber Asphalt Co. v. Morris, 66 C. C. A. 55, 58, 133 
Fed. 945, 948, 67 L. R. A. 761 ; Lang v. Choctaw, Oklahoma & Gulf 
Ry. Co., 160 Fed. 355, 360, 87 C. C. A. 307 ; Sullivan v. Algrem, 160 
Fed. 366, 370, 87 C. C. A. 318; Gates v. Bucki, 4 C. C. A. 116, 124, 
171 F.— 4 
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53 Fed. 961, 969). But the prosecutions of the actions at law in ques- 
tion in this case cannot in any way prevent the effective détermination 
of the issues or the administration of the rights and remédies involv- 
ed in the suit in equity in the national court, nor can it interfère with 
the légal custody of the spécifie property of which that court has ju- 
risdiction. The liability of the Southern Company to pay the debts, 
which the Trust Company allèges in the actions at law it has promised 
to pay, is not in issue and cannot be determined in the suit in equity, 
and the state court has no jurisdiction over and cannot interfère in 
those actions in personam with the spécifie property which is the sub- 
ject of the litigation in the fédéral court. This case falls far within 
the unquestioned rule that the pendency in a state or other court of 
an action in personam which involves no claim to or lien upon spécifie 
property in the possession or under the dominion of a national court 
of equity, and no issue of which that court has acquired exclusive ju- 
risdiction, présents no ground for a dépendent bill to stay it. Stanton 
v. Embry, 93 U. S. 548, 554, 23 L. Ed. 983 ; Standley v. Roberts, 59 
Fed. 836, 844, 8 C. C. A. 305, 314; Barber Asphalt Faving Co. v. Mor- 
ris, 66 C. C. A. 55, 68, 132 Fed. 945, 948, 67 L. R. A. 761; Merritt 
V. Barge Co., 79 Fed. 328, 233, 24 C. C. A. 530, 535 ; Green v. Under- 
wood, 86 Fed. 427, 429, 30 C. C. A. 163, 164; Hughes v. Green, 28 
C. C. A. 537. 539, 84 Fed. 833, 835 ; Hubinger v. Central Trust Co., 
36 C. C. A. 494, 496, 94 Fed. 788, 790; City of Ogden v. Weaver, 108 
Fed. 564, 668, 47 C. C. A. 485, 493 ; B. & O. Ry. Co. v. Wabash R. 
Co., 57 C. C. A. 322, 324, 119 Fed. 678, 680; Bail v. Tompkins (C. 
C.) 41 Fed. 486, 490; Guardian Trust Co. v. Kansas City Southern 
Ry. Co., 76 C. C. A. 616, 618, 146 Fed. 337, 340. 

There is another objection to this injunction. The issue of it was 
not a matter of right. It rested in the discrétion of the court, not in its 
arbitrary whimsical will, but in its sound judicial discrétion, informed 
and directed by the principles, rules, and practice of equity jurispru- 
dence. The good faith and the reasonable diligence of the moving 
party and his probable irréparable injury if the injunction was not is- 
sued were indispensable conditions to the décision that it should issue. 
The actions at law which were enjoined were commenced in the state 
court in March, 1905, and in July, 1906. In the month of July, 1905, 
the Southern Company filed its first bill to enjoin the prosecution of 
the first two actions, and obtained an order for a temporary injunction, 
which was reversed by this court in May, 1906. At the time it filed 
this first bill ail the facts which it now claims entitle it to this second 
injunction existed and must hâve been known to it, but it failed to 
plead them. In May, 1907, the Southern Company made a motion 
in the state court to stay the progress of the actions at law upon the 
same grounds which it presented to the court below in the présent bill, 
and the state court denied its motion. In September, 1907, that court 
set the actions at law pending in it for trial upon the motion of the 
Trust Company on December 2, 1907. On November 16, 1907, the 
présent bill was filed, and for the first time the Southern Company 
prayed the court below to stay thèse actions for the reasons now urged, 
which had existed during ail the time after March, 1905. The fail- 
ure of that Company to présent thèse reasons in its former bill, 
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the splittîng of îts cause of action for this injunction which that fail- 
are wrought, the unnecessary delay and expansé thereby imposed up- 
on the litigants in this suit, establish such a deleterious lack of diligence 
as appeals with compelling force to the discrétion of a court of equi- 
ty to deny such an injunction. And, Avhen to this inexcusable and ex- 
pensive delay is added the fact that the Trust Company had the un- 
doubted légal right to prosecute thèse actions at law so that no légal 
injury could resuit to the Southern Company therefrom, the conclusion 
is irrésistible, not only that the injunction was erroneously issued, but 
that there was no equity in the supplemental bill upon which it i$ 
founded. 

Where, on an appeal from an order granting or continuing a tem- 
porary injunction, or from an order appointing a receiver, the equity 
of the bill is challenged and the attack upon it appears to be well found- 
ed, the power is conferred, and the duty is imposed, upon the appellate 
court to consider it, and, if it is of the opinion that the relief sought 
by the bill cannot be granted, to so décide, and thus to save the parties 
to the suit further expense resulting from the endeavor to secure im- 
possible relief. Smith v. Vulcan Iron Works, 165 U. S. 518, 524, 17 
Sup. Ct. 407, 41 L. Ed. 810; Highland Avenue & Belt R. R. Co. v. 
Columbian Equipment Co., 168 U. S. 627, 630, 18 Sup. Ct. 240, 42 
L. Ed. 605 ; Cabaniss v. Reco Mining Co., 116 Fed. 318, 320, 54 C. C. 
A. 190, 192; Chicago Wooden Ware Co. v. Miller Ladder Co., 133 Fed. 
541, 545, 66 C. C. A. 517, 521 ; Arkansas Southeastern R. Co. v. Union 
Sawmill Co., 154 Fed. 304, 311, 83 C. C. A. 224, 231 ; Mann v. Gaddie, 
158 Fed. 42, 48, 88 C. C. A. 1 ; Shubert v. Woodward (C. C. A. ; filed 
February 4, 1909) 167 Fed. 47. 

The order for the issue of the injunction must be reversed, and the 
case must be remanded to the court below with directions to dismiss 
the supplemental bill for want of equity ; and it is so ordered. 

And it is further ordered that the mandate in this case issue ten (10) 
days after the filing of this opinion. 
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(Circuit Court of Appeals, Nlnth Circuit May 3, 1909.) 

No. 1,630. 

1. Taxatiok (5 809*)^AcTiON TO Kecoveb Pbopebtt Sold for Taxes— Condi- 

TI0N8' PRECEDENT— PaTMEHT CE TENDBB OF TAXES— PLEADING. 

Tlie statute of Washington (BalUnger's Ann. Codes & St. Wash. §| 567S- 
5680; Plerce'8 Code, H 8733-8735) makes It a condition précèdent to the 
maintenance of an action for the reeovery of land sold for taxes In the 
possession of the défendant that ail taxes, penaltlés, Interest, and costs 
pald by the purchaser shall hâve been fully paid or tendered, • and under 
the décisions of the Suprême Court ot. the state, whlçh are blnding on the 
fédéral courts, a failure to allège such payment or tender in the complaint 
Is a fatal def ect when due objection Is màde. 

[Ed. Note. — For other cases, seé Taxation, Cent Dig. S 1601 ; Dec. Dlg. 
8 80g.*J ■ ^ _^ 

*For otber coseii aee aame topic & § numbgb In Dec. & Am. Die>. IStOT to date, & R«p'r ludtzM 
fRebearing denied Majr 26, ISOti. 
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2. Appeal and Ebrob (§ 193*) — Complaint — Failtjbe to Allège Condition 

Précèdent— Waivee of Objection. 

The objection that a complaint fails to allège a necessary condition 
précèdent is walved if not made in the trial court, and cannot be made for 
the first time in an appellate court. 

LEd. Note. — For otàer cases, see Appeal and Error, Cent. Dig. § 1228; 
Dec. Dig. §• 193.*] 

3. Taxation (g 648*)— Foebclosubb of Tax Lien— Conclusiveness of Judg- 

MENT— WaSIIINOTON STATUTE. 

Ballinger's Ann. Codes cfe St. Supp. Wash. § 1751b, provides that "after 
the expiration of flve years from the date of deliuqueucy when any prop- 
erty remains on the tax rolls for which no certlficate of delinquency hiis 
been issued the county treasurer shall proceed to issue certificates of de- 
linquency on said property to the county and shall flle said certificates 
when completed with the clerli of the court, and the treasurer shall there- 
on * * * proceed to foreclose in the naine of the county the tax liens 
embraced in said certlficate." It is further provided that summous may 
be served by publication, which shall give notice that on a day speclfled 
the county will apply for a judgnient of foreclosure. The Suprême Court 
of the State has Jield that the provision requiriug the treasurer to flle the 
certlficate of delinquency with the clerk is directory only, and that a fall- 
ure to so flle it before suit does not affect any substantial rlghts of a de- 
fendant nor the jurisdlctlon of the court to render judgment. Section 
1767 of the statute provides that such a judgment shall estop ail parties 
from raising any objections thereto which exist at or before the rendition 
thereof and could hâve been presented as a défense, and "shall be con- 
clusive évidence of its regularity and validity in àll collatéral proceedings 
except in cases where the tax or assessments hâve been paid or the real 
estate was not liable to the tax or assessment." Hcld, that such a judg- 
ment was not invalid nor subject to collatéral attack because the certiflcate 
of deliquency was not filed with the clerk, nor because application for 
judgment was not filed untll the day fixed in the notice and on which the 
judgnient was entered, there being no statutory provision requiring it to be 
so flled. 

[Ed. Note. — Eor other cases, see Taxation, Dec. Dig. § 648.*] 

Appeal from Circuit Court of the United States for the Southern 
Division of the Eastern District of Washington. 
For opinion below, see 162 Fed. 999. 

Benjamin S. Grosscup and Ira P. Englehart, for appellants. 
A. L. Agatin, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellee brouglit a suit to déter- 
mine adverse claims to certain real property in Capitol addition to 
North Yakima, Wash.;; under provisions of the Code of that state. 
The adverse claims were asserted under tax titles acquired by the ap- 
pellants by virtue of a dècree of the superior court of the state of 
Washington for Yakima county, foreclosing liens for delinquent tax- 
es in a suit brought by the county against numerous défendants and 
against many tracts artd parcels of land. The decree was rendered 
by default on September 3, 1902-. Service upon the défendants was 
had by publication only, and there was no personai notice to or ap- 
pearance by the appellee. The court below held the tax titles void: 
First, for the defective description of the lands in the tax proceed- 

*For.otber caees $ee same topic & § number In Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexe* 
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îng-s and in the tax deeds; and, second, independently of those de- 
fects, for want of jurisdiction in the superior court, in that (1) no 
certificate of delinquency was ever filed with the clerk of that court, 
and (2) no complaint, pétition, or application on which such foreclos- 
ure proceeding was had was filed in that court until the day on which 
the decree was rendered. As to the defect in the descriptions of the 
property, the Suprême Court of the state of Washington, in Ontario 
Land Co. v. Yordy, 44 Wash. 239, 87 Pac. 257, in a suit which had 
been brought to détermine the vaHdity of tax titles acquired to cer- 
tain other property sold under the same decree of foreclosure for de- 
linquent taxes, in which there was the same defect in description, held 
the descriptions good and sustained the tax titles. On writ of error 
to the Suprême Court of the United States to review that décision, 
the judgment was affirmed, and it was held that the tax titles were 
not void for any defect in the descriptions. Ontario Land Co. v. 

Yordy, 212 U. S. 152, 29 Sup. Ct. 278, 53 L. Ed. . That décision 

'éliminâtes the question of defective descriptions from the case which 
is now before us, and it only remains to inquire whether the tax titles 
should be held void on account of defects and irregularities in the 
proceedings of foreclosure. The question of the effect of those ir- 
regularities in the proceedings was presented to the Suprême Court 
of Washington in the Yordy Case, but the court declined to pass up- 
on thèm on the ground that the plaintifï in that suit had not tendered 
the delinquent taxes as required by Ballinger's Ann. Codes Sr St. 
Wash. § 5678 (Pierce's Code, § 8733), and the question is now pre- 
sented in this case whether we are not precluded from any consid- 
ération of them for the reason that the appellee in its bill made no al- 
légation that it had made the tender which is required by that sec- 
tion of the Code. 

By section 5678, Ballinger's Ann. Codes & St. it is provided that 
nô action shall be instituted for the recovery of property sold for tax- 
es unless the person desiring to commence such action shall first pay 
or tender to the officer entitled to receive the same, ail taxes, penal- 
ties, interests, and costs due and unpaid from such person on the 
property sought to be recovered. Section 6679 (section 8734) pro- 
vides that in a suit such as this, for the recovery of land sold for taxes 
against a person in possession thereof, the plaintiflf shall allège in his 
complaint that "ail taxes, penalties, interest and costs paid by the pur- 
chaser at the tax sale, his assignées or grantees, hâve been f uïly paid or 
tendered, and the payment refused." Section 5680 (section 8735) pro- 
vides that the two foregoing sections shall be construed as imposing 
additional conditions upon the complainant in actions for the recovery 
of property sold for taxes. The Suprême Court of Washington has 
held, in cases where objection to the complaint for want of allégation 
of such tender was raised in the court below, that the statute makes 
the allégation indispensable to the right of recovery. Merritt v. Corey, 
22 Wash. 444, 61 Pac. 171 ; Denman v. Steinbach, 29 Wash. 179, 69 
Pac. 751; Rowland v. Eskeland, 40 Wash. 253, 82 Pac. 599; On- 
tario Land Co. v. Yordy, 44 Wash. 239, 87 Pac. 357. That statute, 
so construed by the courts of the state, is, we think, controlling upon 
a fédéral court in that state in a similar proceeding. In Rice v. Je- 
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rome, 97 Fed. 719, 38 C. C..A. 388, the Circuit Court of Appeals for 
the Eighth Circuit held that the Circuit Court of the United States 
for the District of Colorado could not disregard the law of that state, 
which provided that, before lands sold at a tax sale for taxes legally 
assessed and due can be recovered from the holder of the tax title, 
the owner must pay the latter the amount for which the lands were 
sold at the tax sale, together with the interest and penalities provided 
by the law; that the décisions of the Suprême Court of a state con- 
struing and expounding its revenue laws are binding upon the fédéral 
courts in that state; and that in such courts such payment or tender 
is an indispensable condition to the right of the owner to maintain a 
bill in equity to cancel the tax sale certificates or remove the cloud 
cast by them upon his title. In Mendenhall v. Hall, 134 U. S. 559, 
10 Sup. Ct. 616, 33 L. Ed. 1012, in view of the law of Louisiana, which 
provided that no sale of property for taxes shall be annulled for any 
informality in the proceedings until the price paid with 10 per cent. 
interest be tendered to the purchaser, the court said that, if the com- 
plainant "had attempted to hâve the tax sale set aside for mère in- 
formality, it would hâve been a good plea in bar to any suit by him 
against the purchaser that he had not tendered the amount paid by 
him with interest thereon." The appellee in its bill in the présent 
case made no averment of actual tender, but it expressed an uncon- 
ditional ofïer to abide by the decree of the court and to pay such sum 
as the court should adjudge due to the appellant as a condition to the 
relief sought. But the objection that the bill was defective in that 
respect cornes too late. There was no demurrer to the bill and no 
plea by the défendants in the suit of want of tender, and no sugges- 
tion of such a défense appears in the pleadings or record in the case. 
It is a gênerai rule that the failure to comply with a condition pré- 
cèdent to the right to sue must be raised in the trial court so that op- 
portunity may be afïorded to amend, and the objection cannot be 
raised for the first time on appeal. 2 Cyc. 667, and cases there cited; 
Lombard v. McMillan, 95 Wis. 637, 70 N. W. 673 ; Adams v. Bur- 
dick et al., 68 lowa, 668, 37 N. W. 911; Smith v. Bush, 58 Ga. 121; 
Pennypacker v. Umberger, 22 Pa. 492. 

The revenue and taxation laws of Washington (Ballinger's Ann. 
Codes & St. Supp. § 1749 et seq.), as amended by the Laws of 1901, 
p. 383, c. 178, provide that, after taxes on real property are delinquent, 
the county treasurer may make out and issue certificates of delinquen- 
cy, which shall specify, among other things, the arnount of taxes and 
interest due, and that such certificates may be sold to any person ap- 
plying therefor upon the payment of their value in principal and inter- 
est, and that three years after the date of delinquency the holder of 
such certificate may give notice to the owner of the property described 
therein that he will apply to the superior court of the county in which 
the property is situate for a judgment foreclosing the tax lien against 
the property, and they prescribe what the notice shall contain, and pro- 
vide that it shall be served in the same manner as summons in civil 
actions. They provide further that, after the expiration of five years 
from the date of delinquçncy: of taxes on property remaining on the 
tax rolls for which no other certificate of delinquency bas been issuedi 
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the county treasurer shall issue certificates of delinquency to the coun- 
ty, and shall file the same, when completed, with the clerk of the court, 
and shall thereupon proceed to foreclose in the name of the county; 
and follow thç proceeding provided for in the case of foreclosure by an 
individual, with the exception that summons may be served exclusive- 
ly by publication. In the présent case the certificate of delinquency was 
never filed with the clerk of the superior court. The summons which 
was published gave notice that the county was the holder of the cer- 
tificate of delinquency, and that the same was issued on January 31, 
1898, and that the county would apply to the superior court of Yakima 
county for judgment foreclosing the lien thereof ; and the judgment 
of foreclosure recites that the county is the owner and holder of the 
certificate of delinquency issued on January 31, 1898. On the day on 
which the decree of foreclosure was rendered, the county filed its 
written application for judgment, in which application were set forth 
the tax proceedings, the description of the property assessed, and a 
prayer that the county's lien against the property be foreclosed and 
that judgment be given against each pièce, parcel, or tract of land de- 
scribed therein. It is contended that the application should hâve been 
filed at the beginning of the proceeding and before the issuance of the 
summons. We find no ground for so holding. The law does not pro- 
vide for the filing of such an application. Ail that is required by the 
statute in that regard is that the summons shall notify the delinquent 
taxpayer that the holder of the certificate will apply for judgment of 
foreclosure. That notice was given in this case, and the county did, 
in pursuance thereof, file an application for judgment which contained 
ail the essentials of a complaint, and thereby it fully complied with the 
statutory requirement. 

But there is in the statute an express provision that the county 
treasurer shall file the certificates of delinquency with the clerk of the 
court, and that the treasurer shall thereupon proceed to foreclose. 
Does the omission to file that certificate render the foreclosure decree 
void? The answer dépends on whether the provision is mandatory or 
directory. The Suprême Court of Washington has held that it is the lat- 
ter. In Washington Timber, etc., Co. v. Smith, 34 Wash. 625, 76 Pac. 
267, it was held that where in a tax foreclosure the court had jurisdic- 
tion, and by a nunc pro tune order made after the judgment of foreclo- 
sure the filing mark on the certificates, which were not filed until 15 days 
after the first publication of the summons, was altered so as to antedate 
the first publication, the objection that they were not in fact filed in time 
relates to a mère irregularity which should hâve been raised in the fore- 
closure case, and that, since the summons and its publication complied 
with the law, the property owner was within the jurisdiction of the 
court, and was required to take notice of the action, and, not having 
raised the objection that the certificate was not filed, he was estopped 
thereafter to raise it, under section 1767 of Ballinger's Ann. Codes & 
St. Wash. (Pierce's Code, § 8704), which provides that such a judgment 
shall estop ail parties from raising any objections thereto which exist at 
or before the rendition thereof and could hâve been presented as a dé- 
fense to the application therefor, and déclares that "the judgment it- 
self shall be conclusive évidence of its regularity and validity in ail 
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collatéral proceedings except in cases where the fax or assessments 
hâve been paid or the real estate was not liable to the tax or assess- 
ment." In Miller v. Henderson, 50 Wash. 200, 96 Pac. 1052, the cer- 
tificate was filed with the clerk of the court six weeks after the judg- 
ment of foreclosure, but before the sale. The court, after alluding to 
the power of taxation, which, it observed, was something more than 
a mère statutory right, and lay at the very foundation of government 
itself, said: 

"Hence, we hâve felt that statutory provisiouis relatlng to taxation were 
rather régulations upon the power than the source from which the power is 
derived, and, being régulations, that they were to be regarded by the court 
as régulations are usually regarded when the proeoedhigs had under them 
are attacked collaterally ; that is to say, departures from the strict rule pre- 
seribed are to be regarded as fatal only \vhere the departure affects some sub- 
stantlal right of the complaining party — where he is denied some substaiitial 
right which would hâve been granted him had the régulation been pursued 
aceording to its terms — but to deny relief where the departure complained of 
does not afiCect the complaining party either one way or the other. In the 
présent case the delinquency thought to be fatal is of the latter sort. This 
omission to file the certiflcate of delinquency In the ofHce of the county clerk 
prior to the issuance and service of the summons could in no nianner affect 
the rights of the appellants. Nor was the thing itself in any way necessary 
to eonstitute due process of law, as the proceeding prescribed by the statute 
would hâve been as valid and obligatory without tlils requiremeut as with it. 
It belng, therefore, neither essential to the rights of the landowners nor to the 
legality of the statute, we think the omission of the clerk to coniply with it 
at the time contemplated by the framers of the act did not so far deprive the 
court of jurisdictiou as to require us to hold the sale invalid." 

It is to be observed that neither of thèse décisions goes so far as to 
hold that the filing of the certiflcate of delinquency with the court in 
the foreclosure proceedings may be wholly dispensed with without ren- 
dering the proceedings void ; but that conclusion, we think, is proper- 
ly inferable from what was decided, for if the filing of the certiflcate 
is not necessary to the jurisdiction of the superior court to proceed 
with the foreclosure, and if a judgment of foreclosure is valid in a 
case in which the certiflcate is flled six weeks after its rendition, it 
must follow that it is valid if the certiflcate is never filed. What is 
the précise office of the certificate of delinquency, and what is its func- 
tion when filed with the clerk of the court in the foreclosure proceed- 
ing ? It does not serve as notice to the county treasurer to begin fore- 
closure proceedings, for he is the officer who issues it. It is not filed 
as notice to the delinquent taxpayer, for the summons notifies him of 
the issuance of the certificate. If it bè said that it is to be filed with 
the clerk in order that the delinquent taxpayer may know where to find 
it of record in case he seeks to ascertain whether it bas been issued 
and foreclosure proceedings hâve been begun against him, the answer 
is that he can always ascertain at the office of the county treasurer 
whether taxes on his property are delinquent and whether a certificate 
of delinquency has been issued. Nor is the certificate the pleading on 
which the judgment rests. The application for judgment serves that 
purpose. But it would appear from the record in the présent case 
that although the certiflcate was not filed it was exhibited to the court 
at the time when judgment was rendered, for the judgment entry ré- 
cites that the plaintifï is the "owner and holder of the certificate of 
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delinquency," etc. In Smith v. Newell, 33 Wash. 369, 73 Pac. 369, 
the court held that where the owners of property are given their day 
in court, and an opportunity to question the tax, and the tax appears 
to be just, the court ought not to déclare it void because of the omis- 
sion of a ministerial officer to perform a statutory duty, unless it in- 
volve an injury incapable of correction. The court referred to the 
fact that the statute provides that no error or informality in the pro- 
ceedings of any of the officers engaged in the assessment, levying, or 
collection of taxes shall vitiate or in any manner afïect the tax, but 
that the court may, in the foreclosure action, correct defects and sup- 
ply omissions made by such officers. The court said : 

"This provision of the statute, it seems to us, was Intended to enable the 
courts to correct just such omissions as were made by the treasurer In this 
instance. It was intended to put It In the power of the court on the hearing 
of a tax foreclosure suit to render judgment as the évident justice of the case 
required; that Is, it was intended that the court should Inquire into the 
merits of complaints made against tax proceedings, and allow them to prevall 
only when the matter complalned of operated to the injury of the complain- 
ing party and is incurable by any judgment tliat can be entered in the fore- 
closure proceedings." 

The revenue and taxation law of Washington is exceptionally lenient 
to the delinquent taxpayer, and afïords him unusual protection in pro- 
viding that his property may not be sold for delinquent taxes except up- 
on foreclosure proceedings and after a long period of delinquency — 
three years in the case of foreclosure by an individual certificate holder, 
coupled with the requirement that service of the summons shall be had 
upon the taxpayer, as in the case of civil actions, and flve years in 
the case of foreclosure by the county. The highest court of the state 
has held that the Législature intended that the courts should be libéral 
in enforcing the collection of taxes; that owners of property are 
bound to take notice of the property which they own, and to know 
that taxes are due thereon, and to pay the same; that the filing of 
the certificate of delinquency with the clerk of the court is not essen- 
tial to due process of law, and might hâve been dispensed with by the 
Législature, and that the omission to file it is but an irregularity which 
must be objected to, if at ail, in the foreclosure proceeding. That con- 
struction of the law is binding upon us, and it foUows that the judg- 
ment must be reversed, and the cause remanded with instruction to 
dismiss the bill. 



UNITED STATES v. SOMMERS. 

(Circuit Court of Appeals, Eighth Circuit May 28, 1000.) 

No. 2,918 (1,957). 

1. JuDGirENT (!■§ 585, 720*) — Ees Adjudicata. 

Where a court has jurisdiction of the subject-matter and the parties, 
Its judgment is a bar to any subséquent suit upon the same cause of ao- 
tion, and is also, in any suit upon a différent cause of action between 
the same parties, an estoppel as to any matter actually litigated. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1092, 1251; 
Dec. Dig. §§ 585, 720.*] 

•For other cases see same toplc & S nombee In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexw 
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2. JuDGMENT (§§ 95G, 957*)— Presumption op Jueisdiction or Subject-Mat- 

TER. 

A District Court being a tribunal of gênerai jurisdiction, it Is to be pre- 
sumed that ail nmtters covered by its judguient were in fact litigated by 
the parties ; and, wbere such judgment is collaterally attacked, it will 
not only not be held void in the absence of proof of the évidence and plead- 
Ings on whleh it vvas based, but it may be doubted whether évidence, 
however strong, would be reeelved to impeaeli it on the ground that It 
did not hâve jurisdiction of the subject-matter. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§■ 1822, 182G; 
Dec. Dig. §§ 956, 957.*] 

3. Judgment (§ 495*) — Collatekal Attack— Customs Foefeituee— Res Ad- 

judioàta. 

A District Court decreed in proceedings for the forfeiture of iniported 
goods that no additional duty for undervaluation should be asses.sed. 
Helû, in the absence of évidence to the contrary, that the court would be 
presmned to hâve had jurisdiction over this question, and that there- 
fore the question was res adjudicata and could not be raised in collat- 
éral proceedings. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §• 933; Dec. 
Dig. § 495.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District ôf Missouri. 

The décision belovv reversed a décision by the Board of United 
States General Appraisers (G. A. 6,536; T. D. 27,887). 

This is a revenue case which came before tlie trial court on appeal from the 
Board of General Api>raisers. Appellee's mother-in-law, while traveling in 
Europe, purchased for hlm a number of pietures, and shippeil them to this 
country wlthout an invoice. Upon their arrivai at St. Louis, he applied 
through the customs brokerage firm of C. H. Wyman & Oo. for their entry. 
Mr. Thompson of that firm stated in a sworn affldavit which he presented to 
the customs oflScer that he Icnew nothing about the value of the pietures, and 
aslied for an appraisement. The oflicer submitted the matter to proper ap- 
praisers, who made a report fixing the value at $205. Thereupon the col- 
lector demanded that formai entry be made and filed, vs'herein the actual cost 
or the foreign marl^et value of the pietures should be stated. Mr. Thomp- 
son protested against this, stating that he had no linowledge himself of the 
value, nor any présent means of obtaining such knowledge; but the collect- 
or refused to permit the entry unless such a paper was prepared and flled. 
Thereupon Thompson executed an affldavit whereln the actual cost or for- 
eign marlîet value of the merchandise was stated at the priée flxed by the 
appraisers, $205, and the duty was liquidated upon that basis, and the pie- 
tures delivered. At the same time a bond was given condltioned for the fur- 
nishing of a consular invoice. In due time the invoice arrived, and by it the 
value of the paintings was fixed at $750. Mr. Sommers, through his brokers, 
presented this invoice to the coileotor, and, upon the information tlius sup- 
Ijlled, the pietures were seized and proceedings instltuted for their condem- 
uation and sale upon the ground that they had been fraudulently entered. 
This cause was tried before tlie court wlthout a Jury, resulting in a .judg- 
ment in favor of défendant on April 16, 1906. Thereafter, and on June 28, 
1906, the entry was reliquidated by the customs authorities, and, in addition 
to the duty imposed by law upon the pietures at the valuation of $750, a fur- 
ther duty of 50 per cent, was assessed under Act June 10, 1890, c. 407, § 7, 
26 Stat. 134, as amended by Act July 24, 1897, c. 11, § 32, 30 Stat. 211 (U. S. 
Comp. St. 1901, p. 1893). Upon receiving notice of this action, appellee hère, 
as défendant in the forfeiture case, entered a motion therein in the District 
Court for modification of the judgment. The parties were fully heard on this 
motion, and the judgment was set aside and a new judgment entered, whieh 
provided that the paintings be "surrendered into the possession of said claini- 

•For other cases see same toptc & § numbeb In Dec. & Am. Digs. 1907 to iate, & Kep'r Indexe» 
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ant upon payment of the duty due and payable on the true value of tlie 
palntiiigs, as shown by the conmilar involee, but without the addltioiial duty 
of 50 per cent, in the nature of a penalty provided for under certain circuni- 
stances, and which the court holds shouîd not be applied in this case." Mr. 
iSonimers, in order to get possession of the palntiugs, paid, before the entry 
of this judgment, the addltional exaction under wrltten protest, and prose- 
cuted this proceeding before the revenue authorities to obtaiu a return of 
the money, relying, among other things, upon the amended judgment. The 
revenue offlcers ail sustained the legality of the additional 50 per cent, duty, 
and the appellee brought the décision of the Board of General Appraisers be- 
fore the trial court by apj)eal. That court reversed the décision of the board. 
and entered judgment in favor of Sommers for the amount of the additional 
50 per cent, duty, and to review that judgment the présent appeal is brought. 

The opinion flled by the Circuit Court reads as follovrs: 

"TRIEBER, District Judge. The first liquidation was clearly tentative and 
not final. The true -value of the picture imported was unltnown to the im- 
porter, and was not deflnitely determined by the appraiser. This is conclu- 
sively shown by requiring the importer to exécute a bond as set ont in the 
pétition. When the consular invoice was produced by the importer, it appear- 
ed that the flrst valuation made by the appraiser, which was $205, was too 
low, the eost thereof being $749.10. After this fact was ascertained the pic- 
ture was seized by the collecter, and an Information for forfelture under 
Customs Administrative Act June 10, 1890, c. 407, § 7, 26 Stat. 134 (U. S. 
Comp. St. 1901, p. 1893), was flled. Upon the hearing of that cause it was 
held by the court that there was no cause for the forfelture, and the pic- 
tures directed to be dellvered to the plalntifï without the 50 per cent, penal- 
ty. Thereupon, on June 29, 1906, more than one year after the first appralse- 
ment had been made, a new liquidation was made by the collecter in con- 
formlty with the consular invoice and a penalty of 50 per cent, interposed on 
the Increased valuation. Upon thèse facts I am of the opinion that the col- 
lector had the power to make the sec8nd liquidation, the flrst having been 
merely conditlonal and for the purpose of enabling the importer to obtain 
the picture. Whatever mistake there was In the flrst appraisement was an 
Innocent one of fact, not only upon the part of the importer, but also of the 
appraisers. There can be no doubt but that nothing was done by the import- 
er or his agent which would warrant a finding that it was intended to per- 
petrate a fraud on the government. On the contrary, the évidence shows that 
there was a frank and true statement of tlie facts made by the importer. 

"For thèse reasons, the last liquidation is in fact the only one, and, being 
so, the importer cannot plead the one-year statute of limitations, nor is the 
government entitled to any penalty on the increased valuation. The judg- 
ment of the court is that the government is entitled to duties on the picture at 
a valuation of $749.10, but no penalties. Judgment will be entered accord- 
ingly." 

Truman P. Young, Asst. U. S. Atty. (Henry W. Blodgett, U. S. 
Atty., on the brief). 

Joseph H. Zumbalen (Ferris.s, Zumbalen & Ferriss, on the brief), 
for importer. 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

AMIDON, District Judge (after stating the facts as above). Could 
the judgment from which we hâve quoted above be coUaterally attack- 
ed? It was presented to the Board of General Appraisers, and they 
disposed of it in the following language : 

"So mueh as was said by the learned judge In référence to the amount of 
duties payable on the merchandise must be construed as obiter dlctum, and 
of no binding force," 
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Judicial opinions may be narrowed by the principle referred to by 
the learned board, but we are not aware that the judgments and de- 
crees of courts can be pared down by the doctrine of obiter dicta. In 
deaHng with judgments the only question is, had tlie court jurisdic- 
tion of the subject-matter and the parties? If it had, its judgment is 
a bar to any subséquent suit upon the same cause of action, and is 
also, in any suit upon a différent cause of action, between the same 
parties, an estoppel as to any matter actually litigated. Cromwell v. 
County of Sac, 94 U. S. 361. 24 L. Ed. 196 ; Harrison v. Remington 
Paper Co., 140 Fed. 385, 400, 72 C. C. A. 405, 3 L. R. A. (N. S.) 954. 
The cause of action hère asserted by the government is that it is en- 
titled to the 50 per cent, additional duty. That claim is denied by the 
appellee. This is the only controversy presented by the record or dis- 
cussed by counsel. That matter is unquestionably covered by the 
judgment in the forfeiture case, both negatively and affirmatively. It 
was there first adjndged that Mr. Sommera was entitled to a return 
of his paintings, "upon payment of the duty due and payable on the 
true value of the paintings, as shown by the consular invoice." Sec- 
ond, it was adjudged that claimant was entitled to a return of the paint- 
ings, without the payment of "the additional duty of 50 per cent, in 
the nature of a penalty provided for under certain circumstances, and 
which the court holds should not be applied in this case." Unless that 
judgment is void, it establishes beyond question that the government 
was not entitled to the 50 per cent, duty, and that the appellee is en- 
titled to a return of the money which was exacted of him without au- 
thority of law. • 

But it is said that the judgment is void because the only issue in the 
forfeiture case was whether the entry was fraudulent, and the pictures 
for that reason subject to forfeiture. The difficulty with that conten- 
tion, however, is that we hâve neither the pleadings nor the évidence in 
that case before us. The court being a court of gênerai jurisdiction, we 
are bound to présume that ail fliatters covered by its judgment were in 
fact litigated by the parties. In the absence of ail showing, we can- 
not assume that the court undertook to pass upon matters which were 
not submitted to it for décision. No doubt, if a court by mère brutum 
fulmen should assume to adjudicate matters wholly outside the actual 
litigation, its judgment would be void; but such conduct is so foreign 
to the ordinary proceedings of courts of record that it may be seriously 
doubted whether évidence, however strong, would be received to im- 
peach a judgment collaterally upon such grounds. Certainly a judg- 
ment cannot be so overthrown upon a mère spéculative inference as to 
what the issues might hâve been. That, however, is ail we hâve be- 
fore us in the présent case. Our attention is directed to the grounds 
of an ordinary suit for forfeiture, and the frame of the pleadings 
therein ; and we are asked to hold as a matter of law that in the 
forfeiture suit hère involved no other matters could possibly hâve 
been litigated by the parties. The premise does not support the con- 
clusion. It is open to litigants to restrict or enlarge their issues within 
wide discretionary limits. Surely it was compétent for the government 
and the claimant in the forfeiture case to litigate the question not only 
whether the entry was fraudulent, but also whether the paintings, in 
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the absence of fraud, were subject to the additional 50 per cent. duty. 
Even if the évidence showed that there was no fraudulent intent, still 
the customs officers would hâve been entitled, and it would bave been 
their duty, to retain possession of the paintings until ail sums due 
thereon were paid to the government. Those officers proceeded upon 
that basis. They assessed the new duties and the penalty against the 
paintings, and retained them in their possession for the purpose of en- 
forcing payment of this claim. Under such a situation, we are bound 
to présume that every matter covered by the judgment was in fact liti- 
gated by the parties. Indeed, the course of events, as disclosed by the 
record, contains persuasive évidence that what we are thus bound to 
hold as a légal presumption actually took place as a matter of fact. 
As above stated, the original judgment was rendered on April 16, 
1906. The entry was reliquidated by the customs officers, and the ad- 
ditional duties and penalties imposed on June 28, 1906. Thereupon 
the claimant moved to modify the judgment. Why? Manifestly that 
it might be extended so as to cover ail matters in dispute between him 
and the government. The second judgment recites that the parties 
were heard upon this motion, and that it is based "upon the pleadings 
and proofs adduced." Upon such a showing the original judgment 
was vacated and set aside, and the new judgment entered. Thus, not 
only the presumption of law, but the showing disclosed by the record, 
established that the judgment embodies only such matters as were ac- 
tually litigated by the parties. Such being the case, the rights of the 
parties in the présent controversy there became res adjudicata, and 
upon that détermination the paintings were not subject to the addi- 
tional duty of 50 per cent., and the appellee hère was entitled to a re- 
turn of his money. 

The decree must be affirmed. 

RINER, District Judge (concurring). This îs an appeal from a 
decree of the circuit court for the Eastern District of Missouri deny- 
ing the right of the government to collect an additional duty of 50 
per cent, upon the entry of certain merchandise consigned to David 
Sommets at St. Louis. The goods consisted of a case of paintings, 
three in number, imported October 30, 1903, by steamer Moltke from 
H'amberg, and arrived at the port of St. Louis in November, 1902. 
C. H. Wyman & Co., as agent for Sommers, made an entry of the 
merchandise November 17, 1902. The application for the entry was 
made by Mr. Thompson, a member of the firm of Charles H. Wy- 
man & Co., under oath, to enter the goods without a certified invoice, 
no invoice having been received, stating in the affidavit that the paint- 
ings were imported by Charles H. Wyman & Co., and that the value 
was unknown to them. 

The record shows that the pictures were sent to Sommers by Mrs. 
Drey, his mother-in-law, who was then in Europe, and that he did 
not know their value, and, as he had received no communication 
whatever from her, had no means of ascertaining their value. Up- 
on the filing of the application the deputy collector at the port of St. 
Louis ordered tlie goods appraised, and the local appraiser returned 
their value at $205, and the entry was liquidated December 15, 1902, 
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the duties being based on the appraised value, $205. The entry made 
by Charles H. Wyman & Co., as agent for the consignée, was in the 
form prescribed by sections 4 and 5 of the customs administrative 
act (Act June 10, 1890, c. 407, 26 Stat. 131, 132 [U. S. Comp. St. 
1901, pp. 1888, 1889]). In this entry the value of the pictures was 
stated to be $205, as found and returned by the local appraiser. The 
entry was made in this form upon the demand of the collector. Mr. 
Wyman, of the firm of Charles H. Wyman & Co., at the time ob- 
jeeted to making the entry and déclaration in this form, on the ground 
that the value stated in the entry, $205, was the appraiser's valuation 
and not the importer's, and that the statements in the entry as to in- 
voices and bills of lading having been submitted were untrue in fact. 
The collector, however, insisted that the entry and déclaration would 
hâve to be made in that form to secure the delivery of the goods. 
He also demanded a bond to produce the consular invoices within 
a specified time. Within the time prescribed in the bond, Mr. Som- 
mers furnished the collector with consular invoices which showed 
that Mrs. Drey had paid $749.10 for the pictures. 

On April 20, 1908, and soon after the consular invoice was re- 
ceived, the collector requested a reappraisement of the goods, and 
they were reappraised by General Appraiser Howell at the sum of 
3,150 maries, or $750, which he found to be the market value or the 
wholesale price at the period of exportation to the United States. 
The reappraisement was then stamped upon the original entry, the 
goods seized, and a suit was begun to forfeit the goods on the ground 
that they had been entered by the importer at an undervaluation. 
This suit resulted in a judgment in favor of the importer, the court 
holding that there had been no undervaluation by the importer, and 
directing that the paintings be surrendered into the possession of 
the claimant upon payment of the actual duty due, "but without the 
additional duty of 50 per cent." After the décision in the forfeiture 
case, but before the entry of the judgment, the collector, on the 29th 
of June, 1906, reliquidated the entry, assessing duty on the value of 
the goods as shown by the reappraisement, and adding 50 per cent, 
additional duty. Whereupon, within the time provided by law, the 
importer filed his protest against this reliquidation, which protest 
was overruled by the Board of United States General Appraisers. 
Within 30 days thereafter, the importer filed his pétition for review 
of the board's décision, and upon a hearing the Circuit Court entered 
the decree hère complained of. 

The sole question presented for décision by this record is whether 
the collector of customs at the port of St. Louis had the right, under 
the facts disclosed by the record, to assess the additional duty of 50 
per cent, provided for by section 7 of the act of June 10, 1890, as 
amended July 24, 1897. I think it is entirely clear that the entry in 
this case was not made, and could not hâve been made, under sec- 
tions 4 and 5 of the act of June 10, 1890. Section 4 of that act pro- 
hibits ari entry to be made in the absence of a certified invoice upon 
an affidavit, unless the afïidavit is accompanied by a statement in the 
form of an invoice, or otherwise, showing the actual cost of the mer- 
chandise imported, if purchased, or, if obtained otherwise than by 
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purchase, the actual market value or wholesale price thereof, at the 
time of exportation to the United States, in the principal markets of 
the country from which the same has been importée. The statement 
required by this section could not be made by the importer or his 
agent in this instance, because he had no information whatever upon 
the subject, and so stated to the collector at the time the entry was 
made. Neither could the déclaration required by section 5 be made, 
because no invoice had been received. Sections 2788 and 2926 of 
the Revised Statutes (U. S. Comp. St. 1901, pp. 1869, 1929) provide, 
I think, for an entry such as we hâve hère, and are not in conflict 
with the provisions of the act of June 30, 1890, because they provide 
for a case not therein provided for, viz., where it is impossible for 
the importer to make either the affidavit or statement required by 
sections 4 and 5 of that act. Section 2788 (U. S- Comp. St. 1901, p. 
1869), provides that: 

"Where the particulars of any merchandise are unknown in lieu of tlie en- 
try prescribed by section 2785, an entry thereof shall be made and received 
aceording to the circumstances of the case; the party makiug the same de- 
elariug upon oath ail that he knovvs or believes conceruing the quality and 
particulars of the merchandise; and that he has no other knowledge or in- 
formation concernlng the same." 

Section 2926 (U. S. Comp. St. 1901, p. 1929), provides: 

"That ail merchandise of which incomplète entry has been made, or an 
entry without the spécifications of particulars, eitlier for want of invoice, or 
any other cause," shall be placed in some warehouse to be designated by the 
collector at the expense and risk of the owner, "until the particulars, eost or 
value, as the case may require, shall hâve been ascertained either by the ex- 
hibition of the original invoices thereof, or by appraisement, at the option of 
the owner, Importer or consignée; and until the duties thereon shall hâve 
been pald, or secured to be paid, and a permit granted by the collector for 
the delivery thereof." 

Liquidation means the ascertainment of the duties due the United 
States, taxed at the rate prescribed by law upon the particular class 
of merchandise imported. In this case it was 15 per cent, upon the 
value either of the purchase price, where purchased by the importer, 
as shown by the invoice, if the invoice price is equal to or greater 
than the market or wholesale price ; or if the invoice price is lower 
than the market value, then with such added sum as will raise the 
total up to the market value ; or the market .or wholesale value where 
he procures them otherwise than by purchase. At the time the goods 
in this case were delivered, neither the importer, his agent, nor the 
customs ofîîcers knew their value, and could not then ascertain what 
it was ; hence, I think, the permit or first liquidation was merely tenta- 
tive, and was so understood both by the importer and customs of- 
ficers. This is entirely clear when we examine the entry, because 
it is there stated that the duty of $30.75 is "estimated duty," and se- 
curity was taken to furnish the consular invoice in order that the true 
value might be ascertained and a final liquidation made. It is im- 
material whether the security was taken under section 2926 of the 
Revised Statutes, or under section 4 of the administrative act, for 
in both instances the condition of the bond is that the importer will 
pay the additional duty. In this case the bond was in form under 
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section 4, and provided for the production of the invoice within a 
specified time and the payment oî the additional duty, if any. I do 
not deem it necessary to décide in this case whether the coUector had 
tlie riglit to call for a reappraisement, for a reappraisement was had 
by the gênerai appraiser, and, as already suggested, his report shows 
that the consular invoice represented tlie actual value or wliolesale 
price of the goods at tlie time of exportation, upon which value the 
duty must be assessed and the importer must pay. But in this case 
there was no undervaluation by the importer which would authorize 
the taxation of the additional penalty, under section 7 of the customs 
administrative act, for he gave no statement of value, but, on the 
contrary, stated that he did not know the value. He had to accept 
the appraisement made by the local appraiser, and the mère fact that 
he made his entry in the form he did, upon the demand of the col- 
lecter, in order to secure the goods, does not, in my opinion, affect 
his right to insist that he is liable only for the duty upon the valua- 
tion shown by the consular invoice. Robertson v. Bradbury, 132 U. 
S. 491, 10 Sup. Ct. 158, 33 L. Ed. 405. The case just cited arose 
under section 2926 of the Revised Statutes. There the importer 
sought to correct an entry made upon a certified invoice upon which 
certain nondutiable charges were included in the particulars of the 
merchandise instead of being stated separately. The customs of- 
ficer, however, refused to permit him to make the entry upon the 
invoice with a supplemental invoice in which the nondutiable charges 
were separately stated, but insisted that the entry must be made on 
the value shown by the certified invoice, to which demand the import- 
er yielded. In disposing of the case, the court, in the course of its 
opinion, said: 

"As to the course which the plaintiff did pursue, we see no error In the 
position taken by the court, that although the statute prescrlbed a partleiilar 
method to be followed under section 2920 of the Eevlsed Statutes, in case of 
an incomplète entry of goods, or an entry wlthout the spécification of par- 
ticulars, yet if, when the Importer or consignée poiuted out the Imperfection, 
and desired to correct it, or hâve it corrected, he was met by a déclaration 
of the oflicers that he must enter the goods at the value expressed in the in- 
voice, and in no other way, and was given to understand that that was the 
only thing he eoiild do, and he was compelled to do that in order to proceed 
at ail, then he was not bound to ask for an appraisement under the statute. 
The case was prejudged against him." 

The imposition of additional penalties under section 7 of the cus- 
toms administrative act applies, I think, and were only intended to 
apply, to cases where a value is stated by the importer as of his own 
knowledge, or where he professes to hâve knowledge and informa- 
tion, and cannot be held to apply to a case where the importer states, 
under oath in an affidavit, as in this case, that he has no invoice and 
does not know the value, and where he is obligated to adopt the ap- 
praiser's value in order to get possession of the goods. Under this 
statute, thèse penalties accrue for an understatement of value by the 
importer, whether made innocently or fraudulently, because in such 
case an understatement of value may mislead the customs officers and 
thus deprive the government of the duties justly due; but that is 
not this case. Hère the customs officers were advised of the fact 
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that the importer did not know the value, and that he sïmply adopt- 
ed the value returned by the local appraiser, because he was compel- 
led to do so in order to get possession of the goods; hence no one 
could be misled by his act. To give the statute any other construc- 
tion would inflict the additional penalties upon an importer, acting 
in perfect good faith, simply because he lacked the information and 
knowledge requisite to enable him to correct the mistakes of the ap- 
praising officer. 

The conclusion reached is that the importer in this case is liable 
for the duty upon the value shown by the consular invoice, but not 
for the additional duties sought to be imposed by the collector, and 
the judgment of the Circuit Court should be affirmed. 



THE BAYAMO. 

(Circuit Court of Appeals, Fifth Circuit. June 8, 1909.) 

No. 1,896. 

Salvage (§ 19*) — UNSuccESsruL Services— RiGHT to Compensation on Com- 

PLEIION OP WOBK BT ANOTHEB. 

Libelants contracted to attempt ttie salvage of a stranded steamship 
and lier cargo, and to save her If they could do so wlthln a reasonable 
time. They were to recelve no pay unless successful. After several days' 
work without success, the master of the steamship contracted wlth an- 
other and larger vessel, by which she was rescued. Libelants worked 
in good faith, and rendered valuable aid in preventing the ship from re- 
celvlng further injuries from storms, Ughterlng cargo, etc. Whether their 
efforts would hâve been successful. If continued, was doubtful under the 
évidence. JlcU, that an award of $5,000, in view of ail the facts, was 
Bufficîent, and would be affirmed. 

[Ed. Note. — For other cases, see Salvage, Cent Dlg. % 47; Dec. Dig. S 
19.*] 

Pardee, Circuit Judge, dissenting, holds that libelants were entitled 
to an additional allowance as a salvage reward, in view of the ultlmate 
salvage of the vessel to which they contributed. 

Appeal from the District Court of the United States for the South- 
ern District of Florida. 

Bisbee & Bedell, for appellants and cross-appellees. 
Cockrell & Cockrell and Clarence Bishop Smith, for appellees 
and cross-appellants. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. A majority of the judges are of opinion that 
the decree of the District Court is without réversible error. It is 
therefore affirmed. 

PARDEE, Circuit Judge (dissenting). My examînation of the rec- 
ord in this case brings me to the foUowing conclusions: 

1. The contention of the original libelants to be allowed salvage 
on the Bayamo the same as if they had efïected the full relief of 

*For otber cases see same topic & S kvmbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
171 F.— 5 
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the ship, and on the ground that they were the first salvors in pos- 
session and were taking effective measures, which would hâve re- 
sulted in full relief had they not been discharged — in fact, ousted 
by the master of the Bayamo — should be denied, because, under the 
évidence, the court cannot say that the hbelants could and would 
hâve saved the ship, if left to their own unaided efforts. 

2. The services rendered by the Hbelants were salvage services in 
view of the ultimate resuit, because they were effective in aiding 
the ship to withstand the storm and in keeping afloat until still 
more effective, salvage services could be rendered, and this in put- 
ting out anchors, lightering the ship, and aiding to keep her in best 
position to meet the storms; and they were salvage services par- 
ticularly in respect to cargo of which the ship had to be lightered, 
in that they removed a considérable quantity to Miami, aided in load- 
ing the Colonial with cargo, and removed considérable cargo from 
the lower hold to a place of saf ety on the upper deck. 

3. There is no doubt that the Hbelants acted in the best of f aith 
and rendered meritorious services. They labored diligently, and 
their tugs and lighters and men were at times exposed to decided 
risk and péril. Their actual outlay for material was about $1,250, 
and it would seem that with ordinary allowances for the use of the 
tugs Three Friends and Martha Helen, with the lighters used and 
men employed, the sum of $5,000 allowed by Judge Locke is only 
ordinary compensation for services rendered and materials furnished. 

As applicable to the facts of this case, Mr. Jones, author of a 
highly reputable English work on Salvage, says: 

"If part of a salvage service Is performed by one set of salvors, and the 
salvage Is afterwards completed by others, the first set are entltled to reward 
pro tanto for the services which they actually render, and this even although 
the part they took, standing by Itself, would not, In fact, hâve effected the 
salvage. Thus, where the crews of a Ufeboat and lugger made great and 
meritorious exertions to save a ship and cargo, but were at length compelled 
to abandon her, and she was afterwards found and saved by a steamer, the 
first salvors were, under the circumstances, held to b© entltled to salvage. 
And where a vessel got on the rocks off Folkestone, and received assistance 
from some small boats, which were unable to get her ofC, and a tug steamer 
also tried In vain, and a large passenger steamer towed her ofC for a few 
minutes, when the hawser broke, and she went ashore, and she became a 
wreck, but her cargo, valued at a large amount, was saved, It was held that 
the boats' crews, as well as the steamers, were entltled to partlcipate in the 
salvage awarded." 

In The Tolomeo (D. C.) 7 Fed. 499, Judge Locke says: 

"The prlnciple has been well establlshed that, where benefits hâve been 
rendered to property by one set of salvors, nothlng but a voluntary absolute 
abandonment of the enterprlse and property vvill lose a right to save, or 
ehare with others who did save flnally." 

He cites The longe Bastian, 5 C. Rob. 323, where the first sal- 
vors, having rendered what was considered valuable service by float- 
ing a ship from the rocks, in spite of her subséquent sinking, al- 
though she subsequently sunk and they did not stay by her, were 
Eermitted to sharc with those who finally weighed her up and brought 
er into port. Also cites The Island City, 1 Black, 121, 17 L. Ed. 
70, where, as he says — 
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"the schooner Kensîngton, although neunci perfecting a salvage service iior 
remaiuing by the vessel, and nelther contlnulng her efforts nor retaiuing 
Ijossession, shared in the award of salvage, beeause she had brought the 
ship into a place of greater comparative safety." 

And I find that the same doctrine was recognized in Muntz v. A 
Raft of Timber (C. C.) 15 Fed. 555, the syllabus of which, support- 
ed by the décision, is : 

"If part of a salvage service is performed by one set of salvors, and the 
salvage is ^fterwards completed by others, the flrst set are eutitled to re- 
ward pro tanto for the services they actually rendered ; and this, even though 
the part they took, standing by itself, would not in fact hâve effected the 
salvage." 

As the services rendered to the Bayamo by the libelants were sal- 
vage services, and as such under the salvage laws the élément of re- 
ward should enter into their compensation, and as the amount al- 
lowed in the lower court, as declared by the judge, was "only an 
amount for work and labor and expenses incurred," I think the libel- 
ants are entitled to relief in this court.^ 

NOTÉ. The foUowing is the opinion of Locke, District Judge, filed in the 
court below: 

LOCKE, District Judge. The libelants, having found this vessel in dis- 
tress, agreed to asslst her and save her if they could within a reasonable 
time, with the proviso that it should be 'no cure, no pay' ; that is, if they did 
not save her, they should hâve no pay. There are always certain questlon- 
able matters which may arise in such contracts, when applied to salvage 
services. What, under the circumstanees, is a reasonable time? When may 
a master, in his anxlety, consider that the salvor bas had sufficient oppor- 
tunity, and be authorized to procure new assistance without becoming llable 
to the original salvor? And what were the probabilities of ultimate success, 
if new aid had not been accepted? The principles of law are well establish- 
ed, but their application to this case leaves certain questions to be settled 
which can only be settled upon probabilities. The two questions of impor- 
tance which are presented are to the reasonableness of the time occupied and 
the probabilities of ultimate success of the libelants. 

Périls of the sea are always to be considered in contracts or agreements 
covering maritime services, and, considering the two storms, which ail agrée 
prevented actual bénéficiai assistance durlng a large portion of the time, it 
cannot be said that the time occupied was so unreasonable as to forfelt the 
rights of the libelants to continue their efforts. The rights or duties of sal- 
vors, and of masters in charge of property in distress In making or enforeing 
contracts, are not to be judged or measured by the strict rules of common 
law, but with a greater flexibility, which wlU protect the reasonable and 
équitable rights of . ail. In such a case as this, where, in spite of the honest 
efforts of the original salvors, either on aecount of their inefflcient applian- 
ces, or bad weather, or other circumstanees beyond their control, they were 
not making such progress as would justify the belief in a final success, it 
would be unreasonable and against public pollcy to compel the master, wheré 
superior aid could be secured, to wait until the last moment of the prior sal- 
vors' efforts and take ail the chances of final failures ; but In contracting for 
and accepting such superior aid the parties making such eontract make It 
subject to ail the existing rights of the original salvors, and in any such eon- 
tract the property becomes responsible to them, regardless of any amount 
which may be promised the new-comers. Even if such later eontract should 
be considered void, it could not affect the prior rights of others not parties 
to it. 

iSee order at end of opinion of Locke, District Judge. 
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It Is consldered 1b thls case, therefore, that the rlghts acqulred by tha 
libelauts can In no way be affected by the amount promised the Merritt Com- 
pany. 

The other Important questions are of probablUtlee and uncertalntles, whlch 
It is Impossible to détermine beyond a doubt: First, what actual benefits had 
the llbelants rendered the propertyï and, second, what were the probablUties 
of future fiuccess? The property was in a worse condition when the Re- 
lief arrived than upon the arrivai of the Three Friends. Would it not hare 
been stlll worse, had It not been for her présence? It is contended that it 
would. Whether she would hâve swung around broadside upon the reef la 
uncertaln ; but It is not considered that It is necessary to détermine thls 
question deflnitely, In order to décide that the llbelants had a right to con- 
tinue thelr efforts, or recelve some compensation for what they had done. 
The more important question is: What were the probabllitles of a success- 
ful saylng of the shlp by the original salvors, had not the services of the Re- 
lief been accepted? There are reasonable arguments on both sides, and it 
becomés a question of difficulty, and not one of certainty, as contended by 
the llbelants. When we conslder that unquestlonably the llbelants could 
hâve removed the remainlng cargo, and could probably hâve removed the 
greater part of the water, and that the shlp, with her 304 tons of coal and 
what water would be necessarily left in her, would draw less than 10 feet, it 
does not seem that with the pleasant weather It would hâve been so Improb- 
able ; but when we conslder the f act that the repeated and continued efforts 
of the four steamers, Three Friends, Martha Helen, Colonial, and Forward, to 
float the shlp at a tlme when her tanks had been about emptied of water and 
when she was not nearly as far aground as on the 15th, had amounted to 
nothing, and also the tlme and efforts taken by the Relief, with her vastly 
more powerful appllances, and that two of the llbelants' pumps had bèen trled 
and had not succeeded, the probabilities of success appear very sllght. The 
fact that the shlp had been driven further onto the ridge of the reef by 
the force of the sea does not necessarily show that she could hâve been pull- 
ed completely over it easily, and I am forced to believe that the prospects 
were not sufflcient to Justlfy the contlnuance of thelr unalded efforts. In the 
case of The EUdorado Bryne v. Johnson, 53 Fed. 840, 4 C. C. A. 47, the Unit- 
ed States Circuit Court of Appeals considered that the llbelants were entl- 
tled to a libéral compensation pro opère et labore for what they had done, 
ftlthough they had voluntarily left the stranded shlp, taking cargo that had 
been taken out with them. 

In thls case, I conslder the benefits whlch may bave been rendered the 
property and the probabllitles that the llbelants might bave saved It flnally, 
bad they been permitted to continue, wlll justlfy an award sufficient to pay 
the expense actually Incnrred, a reasonable amount for the actual work and 
labor, and for the rlsk and damage, although it cannot be considered that sal- 
vage had been earned more than upon the net value of the property taken 
ashore. If, as contended by clalmants, any amount In addition to that con- 
tracted to the Merritt Company would be unreasonably burdensome, it would 
only be on account of thelr own contract. The amount awarded will be 
less than one-half what the parties in interest had agreed to pay to Merritt 
Company on the net value of the cargo, had it not been brought ashore by the 
llbelants. 

A decree for $5,000 and costs wlll be made, 

The following is the order from whlch the api)eal and cross-appeal were 
taken: 

"Thls cause comlng on to be heard upon," etc., "it is hereby decreed that 
the llbelants recover for the services as alleged and proven, as quantum meruit 
for the work done and labor performed, and for the expenses, rlsks, and dam- 
»ges incurred In reudering such services, the sum of $5,000, together with their 
costs herein Incurred; and It Is further ordered that upon the payment Into 
the registry of the court of said $5,000 and costs taxed at $475.34, the bonds 
and stipulations herein filed be canceled and annulled." 
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TJNITBD STATES v. HILBERT. 

(Circuit Court of Appeals, Second Circuit. May 19, 1909.) 

No. 242 (4,142). 

1. CUSTOMS DXTTIBS (§ 35*) — CLASSIFICATION — ObNAMBNTS IN THE PlECB — 

"ÏEIMMINGS OB GALLOONS." 

Omaments, loops, etc., whicli are manufacturée! separately but are tem- 
porarily stitched together in slx-yard lengths for convenience and eeon- 
omy in handling and carding, and which are used singly in decorating 
garments, are net "trimmings or galloons," wlthin thie meaning of TarifE 
Aet July 24, 1897, c. 11, § 1, Scliedule L, par. 390, 30 Stat. 187 (U. S. Comp. 
St. 1901, p. 1670). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 35.*] 

2. Customs Ddties (§ 17*)— Tempoeaby Condition as Afïecting Classifica- 

tion. 

Wliile It Is elementary that generally duty must be assessed upon Im- 
ported articles accordicg to their condition on arrivai, the temporary 
stitchlng together of ornaments on economical grounds does not require 
that the articles should be classified otherwise than if they had been im- 
ported individually. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 17.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The décision below reversed a décision by the Board of United 
States General Appraisers (G. A. 6180, T. D. 26,808), and reads as 
f ollows : 

HAZEL, District Judge. The articles In controversy consist of ornaments, 
loops, médaillons, etc. When imported they are sewn together with silk 
thread for the purpose of saving the expense of separately mounting or card- 
ing them. The question now arises whether such articles are dutiable as 
trimmings at 60 per centum ad valorem under paragraph 390 of the tariff 
act of 1897 (Act July 24, 1897, c. 11, 5 1, Schedule L, 30 Stat. 187 [U. S. Comp. 
iSt. 1901, p. 1670]), or, as claimed by the importer, as manufactures of silk 
at 50 per centum ad valorem under paragraph 391. 

The articles are ornaments or décorations for garments, and not trimmings, 
as that term is understood In commercial parlanee. The figures, scrolls, or 
designs are manufactured separately, are not regular in size, and doubtless 
were stitched together for convenience in handling and to avoid expense of 
Beparate carding. The Individual pièces were sewn together after their man- 
ufacture and after their importation such pièces were eut apart, and sewn 
upon cards, and sold to the trade by the dozen as ornaments. Whlle such 
articles mlght be used as trimmings, they are usually used separately for 
the purpose of decorating portions of a dress or garment and to impart a 
distinctive effect The importer testified that at first he purchased articles 
of this description abroad at a certain price per dozen, and later he purchas- 
ed them by the yard. The stipulation in évidence shows the goods were im- 
ported in pièces six yards la length, and are Invoiced and bought at a price 
per dozen yards. 

The government contends that, as the goods are bought by measure, they 
are dutiable as trimmings, and not as manufactures of silk. It is pointed 
eut that in the case of Garrison, Wright & Co. v. United States (O. C.) 121 
Fed. 149, It was held by Judge Wheeler that where articles analogous to 
those in question are bought and sold by the pièce they are not dutiable as 
trimmings, which are usually lx)ught and sold by linear measure. The prin- 
ciple of the case indicates, I think, that when the imported article, design, 
or ornament is intended for separate décorative effect, as distingulshed from 

*For other esses see same topic & § numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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a continuons extension of ornamentation on a garaient, sueh as trimmings, 
the former retains its spécifie désignation of ornaments for tariff purposes. 
In the Garrison Case tlie court, speal^ing of tlie linown distinction between 
trimmings and ornaments, says: "The dropping of the word 'ornaments' 
from the act of 1897 (U. S. Comp. St. 1901, p. 1626), does not Indicate that 
what would be ornaments are to be trimmings, rather than manufactures or 
anything else, for which apt words are retalned, or otherwise seem to show 
that the well-established distinction between trimmings and other articles 
was Intended to be removed." 

The exhlbits In this case are separate and distinct articles, are not uni- 
form in appearance or size, and are entirely Independent pièces, appropri- 
ate for Indlvldual use and effiect. The fact that such articles are bought in 
six-yard lengths to lessen the expense of cardlng and not at a fixed prlce for 
eaeh separate ornament is not thought to require their classification as trim- 
mings. I thlnk the articles hâve been incorrectly assessed, and that they are 
dutiable at 50 per centum ad valorem under paragraph 391. 

The protest of the importer is sustalned, and the décision of the Board of 
General Appraisers reversed. 

Henry A. Wise, U. S. Atty. (J. Osgood Nichols, of counsel), for the 
United States. 

Comstock & Washburn (Albert H. Washburn, of counsel, and 
George J. Puckhafer, on the brief), for importer. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The merchandise in controversy consists 
of ornaments, loops, and médaillons made of silk and imported in 
pièces six yards in length. When imported they are sewed together, 
but on arrivai they are eut apart, môunted on cards and are thus mark- 
eted, being sold by the dozen as ornaments or loops. The sewing to- 
gether is donc after the individual articles are manufactured, for con- 
venience in packing for importation, the cost of putting up the goods 
being reduced thereby, as compared with carding the ornaments singly, 
about 12% to 15 per cent. The collecter classified the articles as trim- 
mings or galloons under paragraph 390 of the tariff act of 1897 (Act 
July 24, 1897, c. 11, § 1, Schedule L, 30 Stat. 187 [U. S. Comp. St. 
1901, p. 1670]); the importer insists that they should hâve been plac- 
ed under paragraph 391 of the act as "manufactures of silk." The 
board affirmed the collector and the Circuit Court reversed the board. 

That the importations are ornaments, loops, and medallions, used 
singly and not as trimming is used, for decorating the garments of 
women, is established by the proof. There is no testimony to dispute 
this statement; at least we hâve found none. The only reason the 
separate units are sewed together is for the convenience of packing for 
transportation. This proposition is criticised by the board and by 
counsel for the United States, but there is no proof on which to base 
the criticism. 

It is suggested that the ornaments as sewed together might in that 
condition be "bound around the bottom of a woman's skirt, for which 
an entire roll might very well be used without being eut apart at ail." 
As' an abstract proposition this may be true. The difiiculty is that 
there is no testimony in the record to support it. On the contrary, 
the testimony is uncontradicted that the ornaments are eut apart and 
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sold, not as trimming but as units. It is unsafe for courts to base 
their judgments on what might be done, especially when what actually 
is done bas been proved without contradiction. 

It is elementary that as a gênerai rule duty must be assessed upon 
imported articles according to the condition they are in upon arrivai at 
our ports, but we think the décision of the Circuit Court furnishes no 
departure from this rule. The temporary stitching of the ornaments 
together for the purpose of transportation did not change their char- 
acter; it did not make trimmings of them. The well-known distinc- 
tion in tariff nomenclature between ornaments and trimmings was in 
no way disturbed. If the samples in évidence had been placed one 
upon another in piles of 100 and then sewed together to keep the piles 
intact, it will probably be admitted that they would not be converted 
into trimmings by this process ; and yet, so far as the proof goes, this 
is precisely what was done in the présent case, the form of fastening 
being différent. In other words, fhere is not a particle of proof that 
the ornaments were ever used as trimmings or in any other way in 
the form in which they reached the port of New York or could be so 
used. 

The décision of the Circuit Court is affirmed. 



F. ROSENSTEUN & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 25, 1909. On Rehearlng, June 

9, 1909.) 

No. 249 (5,152). 

L OusTOMS DuTiES (| 44*)— CLASSIFICATION— Cattle-Hair Goods. 

Cattle-hair goods are dutiable by similitude as manufactures of "wool," 
under Tarife Act July 24, 1897, c. 11, § 1, Schedule K, par. 366, 30 Stat. 
184 (U. S. Comp. St. 1901, p. 1666), belng simllar In quallty, use, and 
texture. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dlg. S 148 ; Dec. 
Dig. 144.*] 

2. CtrsTOMS Duties (§ 44*) — Similitude— Resemblance in Use. 

Within the meanlng of the similitude clause in Tariff Act July 24, 1897, 
c. 11, I 7, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), fabrics composed 
of ealf hair and cotton and used In manufacturing cloaks resemble In 
"use" fabrics of calf haïr, cotton, and wool and also used In manufactur- 
ing cloaks, notwithstandirjg that the latter fabrics are of a better grade 
and command a hlgher price. 

[Ed. Note.— For other cases, see Customs Duties, Cent Dig. § 148; Dec. 
Dlg. I 44.*] 

On Rehearlng. 

8. Appeal and Ereob (5 832*) — Reheabing— Gbounds. 

WTiere a citation was mainly relied on at the oral argument and ap- 
peared prominently in the brief, rehearlng should not be applied for on 
the ground that the court had inadvertently overlooked the citation, but 
it should be assumed that the court had glven the point due considéra- 
tion. 

[Ed. Note. — For other cases, se^ Appeal and Errer, Cent. Dig. i 3215; 
Dec. Dlg. I 832.*] 



•For other cases see same topic & i niimbsb in Dec. & Am. Dlga, 1907 to date, tt Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The court belovv affirmed a décision by the Board of United States 
General Appraisers (G. A. 6,686 [T. D. 28,592]), which approved 
the action of the collector of the port of New York in assessing cer- 
tain importations for dutv under Tariff Act July 24, 1897, c. 11, 
30 Stat. 151 (U. S. Comp. St. 1901, p. 1G26). The opinion of the 
Circuit Court reads as follows: 

MARTIN, District Judge (orally). The merclianclise In question, coiisisting 
of so-called cattle-hair goods, was assessed for duty at tlie rate of 33 cents 
per pound and 50 per cent, ad valorem mider the provisions of paragraph 3G6 
of the tarife act of 1897 (Act July 24, 1897, c. 11, § 1, Schedule K, 30 Stat. 184 
i:U. S. Comp. St. 1901, p. 1060]), for "manufactures * * * made wholly or 
in part of wool, not specially provided for." The Importers protested agaiust 
said assessment, claiming the merchandise to be dutiable under section C of 
said act at 20 per cent, ad valorem as a nonenumerated manuf actured arti- 
cle. The Board of General Appraisers sustained the assessment of duty as 
mkde by the collector. 

It does not satisfactorily appear that wool, goat haïr, or mohair enters into 
the manufacture of the article in controversy ; but, upon the évidence in the 
case, it is apparent that its use is analogous to the articles covered by the 
paragraph under which the assessment is made. I am of the opinion that 
the case of Arthur v. Fox, 108 U. S. 125, 2 Sup. Ct. 371, 27 L. Ed. 675, pointed- 
ly applies to the case at bar. It was properly assessed by virtue of the simili- 
tude clause in section 7, under siild paragraph StiC. 

The décision of the Board of General Appraisers is afflrmed. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for im- 
porters. 

D. Frank Uoyd, Asst. U. S. Atty. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The tarifï act defines the word "wool" 
as follows : 

"Par. 383. Whenever in any schedule of this act, the word 'wool' Is nsed 
in connection with a manufactured article of wliich It is a component mate- 
rlal, it shall be lield to include wool or hair of the sheep, camel, goat, alpaca 
or other animal, whether manufactured by the woolen, worsted, felt, or any 
other proeess." Act July 24, 1897, c. 11, § 1, Schedule K, 30 Stat. 185 (U. S. 
Comp. St. 1901, p. 16(58). 

The Board was convinced by the testimony before it that the fab- 
ric imported, besides a cotton warp and calf-hair filling, contained 
a substance used to hold the calf-hair fîbers in place, either coarse 
East India wool, wool waste, or mohair noils. It was classifîed, 
therefore, under — 

"Par. 366. On clotlis, knit fabrics, and ail manufactures of every descrip- 
tion made wholly or in part of wool, not specially provided for in this act, 
valued at not more than forty cents per pound, the duty per pound shall be 
thi-ee times the duty imposed by this act on a pound of unwashed wool of the 
tirst class ; valued at above forty cents per pound and not above seventy cents 
per pound, the duty per pound shall be four times the duty imposed by this 
uct on one pound of uuwashed wool of the flrst elass and in addition thereto, 
ui>on ail the foregolng, fifty per centum ad valorem." 

Further testimony was taken in the Circuit Court, and upon the 
record as it now stands we fully concur with the conclusion of the 
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judge who heard the cause below that it does not satisfactorily ap- 
pear that wool, goat hair, or mohair enters into the manufacture of 
the articles in controversy. The results of the chemical analyses 
and the report from the confidential agent of the Treasury Depart- 
ment in Berlin cannot be disregarded because manufacturers in this 
country testify that they cannot produce the fabric upon the ma- 
chines they use without the use of some "wool" to hold the calf- 
hair fibers in place. • 

There being no spécial provision covering this fabric, the ques- 
tion is: How shall it be classified? It is not within that part of 
section 7 which deals with nonenumerated articles manufactured of 
two or more materials, because both of the materials of which the 
fabric is composed are on the free list ; the cotton under paragraph 
537 and the calf hair under paragraph 571. The importers contend 
that they are dutiable as a nonenumerated manufactured article un- 
der section 6. The government contends that they are dutiable by 
similitude to articles enumerated under paragraph 366, supra. The 
Board and the Circuit Court so held. 

We concur with both tribunals in the conclusion that as to thèse 
'oods this court is controlled by the décision of the Suprême Court 
m Arthur v. Fox, 108 U. S. 125, 2 Sup. Ct. 371, 27 L. Ed. 675. In 
that case the importations were composed of cow or calf hair, vege- 
table fiber, and cotton, an imitation of sealskin, and used for manu- 
facturing hats and caps. Hère the fabric is composed of calf hair 
and cotton, an imitation of pony fur, and used for manufacturing 
cloaks. In the Fox Case they were found to be substantially sim- 
ilar to manufactures of goats' hair and cotton, made to imitate seal- 
skin, and used for the purposes for which sealskin is used. The 
goods in suit bear a like similarity to certain manufactures of calf 
hair and cotton, with a substantial percentage of wool or mohair 
noils, which are used for cloaks, but, being of a better grade and 
more durable, are also used for other purposes (such as car-seat 
coverings), which involve more wear and tear. In our opinion 
thèse additional uses of the standard with which thèse importations 
are compared do not disprove a similarity in use, and the weight of 
the testimony establishes a similarity in texture and quality as well. 
Nor does the circumstance that the goods with some wool in them 
are of a better grade and command a higher price prevent the ap- 
plication of the similitude paragraph. 

The décision is afifirmed. 

On Rehearing. 

PER CURIAM. This application is made upon the theory that 
the court "inadvertently overlooked" the décision in Herrman v. 
Arthur, 127 U. S. 363, 8 Sup. Ct. 1090, 32 L. Ed. 186, and is con- 
fined to a discussion of the bearing of that décision. Such décision 
was mainly relied upon on the oral argument and was the promi- 
nent authority cited in appellants' brief ; copious excerpts from it 
being printed therein. The brief on this motion is a mère repro- 
duction of the earlier brief. The authority referred to was not over- 
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looked — indeed, it could not hâve been overlooked, unless the court 
had wholly failed to listen to the oral argument and to read the 
briefs. If counsel would charitably assume that thèse are not left 
undone when a cause is heard on appeal, possibly there might not 
be so many pétitions for rehearing to consider. 



CHESAPEAKE & O. RY. CO. v. DANDRIDGB. 

(Circuit Court of Appeal s, Fourth Circuit. June 9, 1909.) 

No. 759. 

1. Raileoads (§, 344*) — Crossing Accidents— Déclaration— Négligence. 

A déclaration for injuries at a raiiroad crossing, charging that défend- 
ant negligently, by and througli its agents and employés, operated and 
mauaged one of its locomotive angines, so that It ran Into a vehicle drlv- 
en by plalntlfC at a crossing, etc., causing the injury complained of, was 
not demurrable under the West Virginia practice for fallure to partleu- 
larize in what the négligence consisted. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §• 1107; Dec. 
Dig. § 344.*] 

2. Appeal and Errob (§ 1078*)^ — Assignments of Erbor— Review— Waivbb. 

An asslgnment of error, abaudoned in argument, will not be considered. 
[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4256- 
4201 ; Dec. Dig. § 1078.*] 

3. Raileoads (§ 347*) — Oeossing— Accident— Absence of Safeguaeds— Evi- 

dence. 

In an action for injuries at a raiiroad crossing, évidence of the absence 
of a gateman or electrlc bells at the crossing was not objectionable, be- 
cause neither were required by statute, slnce ordinary prudence might 
haVe required them in the absence of statutory requlrement. 

[Ed. Note.^For other cases, see Railroads, Cent. Dig. §■ 1131 ; Dec. 
Dig. § 347.* 

Duty to glve warnlng signais at crossing, see note to Chesapeake & 
O. Ry. Co. V. Steele, 29 0. O. A. 90.] 

4. Appeal and Erbor (§ 215*) — Ob.jections Not Made at Trial. 

Objections to the court's charge cannot be flrst made on a writ of error. 
[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1309; 
Dec. Dig. § 215 ;* Trial, Cent. Dig. §§ 683-685.] 

5. Appeal and Eebob (§ 977*) — Discrétion— New Tbial— Vacation— Verdict. 

A refusai to set aside a jury's verdict and grant a new trial is dis- 
cretionary, and not reviewable ou writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3864 ; 
Dec. Dig. § 977.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of West A^irginia, at Huntington. 

F. B. Enslow, for plaintifï in error. 

Edmund R. French (James M. ElHs, on the brief), for défendant 
in error. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and WAD- 
DIEE, District Judges. 

'For other cases see same topic & § numeer in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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PER CURIAM. This suit was instituted in the Circuit Court of 
Fayette county, W. Va., for the recovery of damages alleged to hâve 
been sustained by the plaintiff while passing with his team and load- 
ed wagon upon the tracks of the défendant company at a crossing 
over a pubhc highway. The case was, by proper proceedings, re- 
moved to the fédéral court and after the overruHng of a demurrer 
to the déclaration interposed by the défendant company, tried upon 
its merits, resulting in a verdict and judgment in favor of the plain- 
tiff for $500, from which judgment this writ of error was sued out. 

The assignments of error relate to the rulings of the court passing 
upon the demurrer, the admission ar«d rejection of testimony during 
the trial, the court's charge to the jury as to the law of the case, its 
failure to instruct a verdict for the défendant, and in not setting 
aside the verdict of the jury and granting a new trial as prayed for 
by the défendant company. 

The objection to the déclaration is that it failed to set forth the 
plaintiff's case with sufficient particularity to enable the défendant to 
meet the same, the averment being in effect that at a point about 300 
yards from Thurmond station, where the tracks of the défendant 
company cross a public highway extensively traveled by the people 
of the county and the public generally, on the day and year afore- 
said — 

"the défendant so negligently and carelessly, by and through Its agents and 
employés, operated and managed one of Its locomotive engines, then and there 
being, that same, because thereof, ran Into and against a vehicle owned and 
being at the tlme drlven by the plaintlfC upon and over sald public road, at 
the point where the defendant's road crosses same as aforesaid, and there- 
by and because of sald négligence of défendant as aforesaid, a collision oc- 
curred between said locomotive engine and said vehicle plaintiff was so drlv- 
ing as aforesaid, and the plaintiff was because thereof thrown from such 
vehicle to and upon the grouiid with such force and violence, and the team 
plaintiff was driving to sald vehicle was knocked down by such collision and 
eut, bruised, and otherwlse generally injured, and said vehicle he was rid- 
ing upon was severely wrenched and broken, ail in conséquence of said care- 
less and négligent act of the agents and employés of the défendant as afore- 
said which culmlnated in said collision." 

Perhaps it would hâve been better pleading, and at least fairer to 
the défendant, to hâve stated more specifically in what the négli- 
gence complained of consisted. Still it cannot be said that the déc- 
laration under the West Virginia practice, by which the same should 
be tested in a law case removed from a court of that state to the 
fédéral court, is not sufficient. J. W. Bishop Co. v. Shelhorse, 141 
Fed. 643-646, 72 C. C. A. 337. 

The déclaration, charging that the défendant negligently and care- 
lessly, by and through its agents and employés, operated and man- 
aged one of its locomotive engines that the same ran into a vehicle 
driven by the plaintiff on one of the state's highways at a place 
crossed by the défendant railway company, causing the injury com- 
plained of, was not, because of the failure to go more into détail in 
.showing the particulars of the négligence in a removed case as afore- 
said, subject to demurrer, and the same was properly overruled. 
Snyder V. Wheeling Elec. Co., 43 W. Va., 661, 662, 28 S. E. 733, 
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39 L. R. A. 499, 64 Am. St. Rep. 923; Hogg's Pleading & Forms, 
§§ 139, 140, 141. 

The second, third, and fourth assignments of error relate to the 
court's admission and rejection of testimony pending in the trial. 
The fourth assignment was abandoned in argument, and the third 
and second may be said to be without merit. In the ruling com- 
plained of by the second assignment, the trial court did not hold 
that the défendant, under the circumstances mentioned, might not 
hâve made the inquiry as to whether the plaintiff was not uncon- 
scious as the resuit of the injury sustained, but that the defendant's 
counsel could not ask the question, implying that he had admitted 
the existence of such condition, when he had not in fact done so. 

The third assignment présents the question of error in the trial 
court's allowing plaintiff to testify to the absence of a gateman or 
electric bells at the crossing, because neither were required by stat- 
ute. Manifestly the nonexistence of such a statute did not forbid 
the asking of the question and the answer to the same, as common 
prudence on the part of the company might hâve required such safe- 
guards in the absence of statutory régulations. Grand Trunk Ry. 
V. Ives, 144 U. S. 419, 420, 421, 12 Sup. Ct. 679, 36 L. Ed. 485. 

The remaining assignments of error should ail be overruled — 
the one as to failure to take the case from the jury and instruct a 
verdict for the défendant, because no such motion was submitted to 
the court, and, if made, it should hâve been overruled and not grant- 
ed upon the state of the testimony before the court; those pertain- 
ing to the court's charge to the jury, if for no other reason, because 
the same was not objected to dufing the trial, and exceptions there- 
to cannot, for the first time, be made in this court; and the assign- 
ments as to the failure to set aside the jury's verdict and grant a 
new trial, because the court's action was of a discretionary character 
and not a subject for review by this court on a writ of error. South- 
western Virginia Imp. Co. v. Frari, 58 Fed. 171, 7 C. C. A. 149, 
Goff, J.; Edge Moor Bridge Works v. Fields, 58 Fed. 173, 7 C. C. 
A. 152, Fuller, J. ; Graves v. Sanders, 125 Fed. 690, 60 C. C. A. 422. 

The décision of the lower court is in ail respects freeifrom error, 
and the same will be affirmed, with costs to the appellee. 

Affirmed. 



ALLEN V. KNOTT. 

(Circuit Court of Appeals, Eiglitli Circuit. May 15, 1900.) 

No. 2,908. ■ 

1. Trial (§ 418*)— Demuhrer to Evidence— Waiver. 

' An exceptipn to the ruling of the court denying defendant's motion for 
judginent at the close of plaintifC's case is waived by the introduction of 
évidence by défendant. '■ 

[Ed. Note.^For other cases, see Trial, Cent. Dig. § 981 ; Dec. Dig. 5 
418.*] 

•For other cases see same topic & § .number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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S. APPEAt AND EEKOB (§ 849*)— REVIBW— ACTION Tbibd Witjîout Juby. 

Where a jury is waived In an action at law in a fédéral court, and the 
cause submitted to the court, without any motion for judgment at the 
close of the évidence, and the court makes a gênerai finding oniy, and no 
exceptions are taUeu to any rulings made during the progress of the trial, 
no question of law Is présentée by the record for the considération of the 
appellate court. 

[WL. Note.— For other cases, see Appeal and Brror, Cent. Dig. Il 336^ 
8365; Dec Dig. S 849.*] 

In Error to the Circuit Court of the United States for the Easteri» 
District of Missouri. 

Jesse W. Barrett, Sp. Asst. U. S. Atty., for plaintifï in error. 

Walter N. Davis, for défendant in error. 

Before SANBORN, VAN DEVANTER, and ADAMS, Circuit 
Judges. 

PER CURIAM. This action, to recover the amount of a tax and 
accrued penalty paid by a manufacturer of oleomargarine under pro- 
test, from the coUector of internai revenue, was submitted for final 
judgment to the trial court, a jury having been duly waived, upbn 
proof taken by both sides on the issues joined. At the close of plain- 
tifï's case the collector moved for judgm.ent in his favor and saved an 
exception to an adverse ruling on that motion. He then introdûced 
évidence in his own favor. By doing so he waived the exception tak- 
en to the action of the court in denying his motion for a judgment. 
Barnard v. Randle, 49 C. C. A. 177, 110 Fed. 906. He closed his case 
without again moving for judgment in his favor, and submitted the 
same to the court for a gênerai finding according to the prépondérance 
of proof, and such finding only was made. No exceptions were pre- 
served to any rulings of the court made during the progress of the 
trial. On such a record no question of law is presented for our con- 
sidération. Keeley v. Ophir Hill Consolidated Mining Co. (C. C. A.) 
169 Fed. 601, and cases cited. 

The judgment of the Circuit Court is accordingly affirmed. 



UNITED STATES T. AOKER, MEBRADL & CONDIT CO. et al. 

(Circuit Court of Appeals, Second Circuit. July 8, 1909.) 
No. 244 (5,068). 

CJDSTOMS DuTIES (§ 43*)— ClASSIFICATION— PlCKLED WALNUTS— SlMIlITilDE— 

"Pickles." 

The provision for "pickles" In TarifE Act July 24, 1897, c. 11,. f 1, 
Bchedule 6, par. 241, 30 Stat. 170 (U. S. Comp. St. 1901, p. 1649), covers 
only vegetables. Pickled walmits are therefore excluded therefrorb, and 
are classlflable as unenumerated manufactures under section 6, 30 Stat. 
205 (U. S. Comp. St. 1901, p. 1693). 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. { 147; Dec 
Dig. § 43.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

«7or other eues see same toplc & i numbeb in Dec. ft Am. Dlgs. 1907 te date, 4 Rep'r làâéxei 
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The Circuit Court reversed a décision by the Board of United Stateâ 
General Appraisers (G. A. 6,663; T. D. 28,433), which had affirmed 
the assessnient of duty by the collecter of customs at the port of New 
York. The opinion below reads as foUows: 

PLATT, District Judge (orally). The merchandise in question consista of 
piekled walnuts. It was assessed for duty at 40 per cent, ad valorem as 
"plckl««," under paragrapli 241 of the tarife act of 1897 (Act July 24, 189T, 
c. 11, § 1, Schedule G, 30 Stat. 170 [U. S. Cbmp. St. 1901, p. 1649J). The 
importefs çlaim in their protest that it is dutiable as uiishelled walnuts at 
three cents per pound, under paragraph 270, or, alternatlvely, as an uneuu- 
merated manufactured article, under section G of said act. The Board 
of General Appraisers sustained the collector's classification, and from that 
décision the Importers hâve appealed to thls court. 

Upon the. argument importers' counsel abandoned hls clalm under para- 
graph 270, and now relies upon the provision in section 6. An examlnatioa 
of the record does not show that the statement or finding of the Board that 
this "commodlty is the walnut, plucked green, before the shell of the nut has 
formed," etc., is supported by any testlmony. In order to be dutiable under 
the provisions of paragraph 241, the article to be assessed must be a vege- 
table. In re Johnson (C. C.) 56 Fed. 822. In no sensé can this walnut be 
regarded as a vegetable. The merchandise is therefore dutiable at 20 per 
cent, ad valorem under said section 6. 

Décision of the Board reversed. 

D. Frank Lloyd, Asst. U. S. Atty. 
B. A. Levett, for importers. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. Décision affirmed, on the opinion of Platt, Dis- 
trict Judge. 



KIMPTON V. UNITEaj STATES. 

(Circuit Court of Appeals, Second Circuit. May 19, 1909.) 

No. 256 (5,239). 

Customs Duties (§• 47*)— Dutiable Value— "CovERiNGs"—SroNE Bottles. 

The value of stone bottles fllled with ad valorem goods (ink) should not 
be added to the dutiable value of thetr contents, to make up the dutiable 
value of the imported merchandise. under Customs Administrative Act 
June 10, 1890, e. 407, § 19, 26 Stat. 139 (U. S. Comp. St. 1901, p. 1924) ; such 
bottles not being "coverings," withln the meaniug of the act. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 20; Dec. 
Dig. I 47.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal from à décision of the Circuit Court, which affirmed the 
Boàrd of General Appraisers in sustaining the action of the collector. 

For décision below, see 165 Fed. 236. 

Walden & Webster (W. Wickham Smith, of counsel), for importer. 
Henry A. Wisé, U. S. Àtty. (J. Osgood Nichols, of counsel), for the 
United States. 

Before LACOMBE, CÔXE, and NOYES, Circuit Judges. 

^*F<>r otbér cases see eame toplc & i numbeb lu Dec. & Âm. Digs. 1907 to date, £ Rec'r Inâexéa 
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PER CURIAM. The appellant imported ink in stone bottles. The 
collector added the value of the bottles to the value of the ink, and as- 
sessed an ad valorem duty of 35 per cent, upon the aggregate value un- 
der paragraph 26 of the tarifï act of 1897 (Act July 24, 1897, c. 11, 
§ 1, Schedule A, 30 Stat. 153 [U. S. Comp. St. 1901, p. 1638]); his 
action in this regard being founded upon section 19 of the customs 
administrative act (Act June 10, 1890, c. 407, 26 Stat. 139 [U. S. 
Comp. St. 1901, p. 1924]). This section provides in substance that, 
whenever imported merchandise is subjected to an ad valorem duty, 
the duty shall be assessed upon the actual market value or wholesale 
price of such merchandise at the time of exportation, "including the 
value of ail cartons, cases, crates, boxes, sacks, and coverings of any 
kind." The legality of the collector's action turns upon the question 
whether thèse stone bottles are "coverings" of the ink contained therein. 

In United States v. Nichols, 186 U. S. 298, 22 Sup. Ct. 918, 46 L. 
Ed. 1173, this court certified the following question to the Suprême 
Court : 

"Should the value of the bottles fiUed wlth ad valorem goods be added to 
the dutiable value of thelr contents, under section 19 of the customs admin- 
istrative act of 1890, to make up the dutiable value of the Imported mer- 
chandise?" 

The question was answered in the négative, and as the facts are 
in ail essential particulars identical we feel ourselves bound by the 
décision. 

The décision of the Circuit Court is reversed. 



AUSTIN, NICHOLS & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 19, 1909.) 

No. 259 (5,242). 

Customs Ddties (§ 47*) — Dutiable Value— Coverings— "Cases and Similab 
Coverings." 

Customs Administrative Act June 10, 1890, c. 407, § 19, 26 Stat. 139 
(U. S. Comp. St. 1901, p. 1924), providing that the value of "cases * * • 
and similar coverings" shall be added to the dutiable value of thelr con- 
tents, Includes tin cans and stonevvare réceptacles. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 47.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The décision of the Circuit Court afifirmed the Board of General Ap- 
praisers in sustaining the action of the collector. 

For décision below, see 165 Fed. 236. 

Walden & Webster (W. Wickham Smith, of counsel), for im- 
porters. 

J. Osgood Nichols (Henry A. Wise, U. S. Atty., on the brief), for 
the United States. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

*For otber cases see same topic & { nuhbes In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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PER CURIAM. This appeal was argued contemporaneously with 
the Kimpton Case, 171 Fed. 78. The only différence between the 
two cases is that in the Kimpton Case the imported merchandise was 
ink in stone bottles ; hère it consists of vegetables in tin cans and fish 
paste and pâté de foie gras in stoneware réceptacles. In other words, 
the former controversy involved the considération of liquid in bottles; 
the latter, of solids in tin cans and terrines. The facts differ suf- 
ficiently to warrant us in distinguishing the présent controversy f rom 
that before the Suprême Court in United States v. Nicholls, 186 U. S. 
298, 22 Sup. Ct. 918, 46 h. Ed. 1173. 

The history of previous tariff législation, and the difficulties, em- 
barrassments, trickery, and fraud engendered by the chaotic condition 
of the law on the subject of coverings at the date of the passage of 
the customs administrative act, lead us to believe that it was the in- 
tention of Congress to set at rest the vexed questions by requiring the 
value of ail coverings to be included in the value of ad valorem goods, 
as provided in section 19 (Act June 10, 1890, c. 407, 30 Stat. 139 [U. 
S. Comp. St. 1901, p. 1924]). It is unnecessary to add to the able 
présentation of this subject by General Appraiser Somerville in writ- 
ing the opinion of the Board. 

Even if the doctrine of ejusdem generis be applicable, so that the 
section reads "cartons, cases, crates, boxes, sacks, and similar cover- 
ings of any kind," we fail to understand why the coverings hère in- 
volved may not be included. Webster defines "case" as "a covering, 
box or sheath ; that which incloses or contains." It is not easy to 
perceive why a tin box containing vegetables, if not actually a case, 
is not similar to one. So, too, an earthenware réceptacle containing 
méat paste is a case, or, if not, it is a covering similar to a case. 

We think the décision of the Circuit Court should be affirmed. 
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Iri re MERCEH et al. 

In re WESTERN IMPLEMENT OO. 

(Circuit Court of Appeals, Eigbtti Circuit. June 14, 1909.) 

No. 98. 

Bankruptct (§ 350*) — Debts Entitled to Priority Undeb Laws of State — 
"Debt" — "Debt Owing to State." 

Money due to the state of Minnesota for binding twine manufactured 
by the state in its penitentiary and sold is a "debt," and a "debt owing 
to tlie state," within the meaning of Eev. Laws Minn. 1905, §§ 4618, 4633, 
which give priority in distributing the estâtes of insolvents to "debts 
owing to the United States and to the state," and is also entitled to 
priority of payment from the estate of a bankrupt under Bankr. Act 
July 1, 1898, c. 541, § 64b (5), 30 Stat. 563 (U. S. Comp. St. 1901, p. 
3448), as one owing to a person "who by the laws of the state * * * 
is entitled to priority." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 537; Dec. 
Dig. § 350.* 

For other définitions, see Words and Phrases vol. 2, pp. 1864-1886, 
vol. 8, p. 7628.] 

Pétition to Review an Order of the District Court of the United 
States for the District of Minnesota. 

For opinion below, see In re Western Implement Co., 166 Fed. 576. 

M. H. Boutelle and N. H. Chase, for petitioners. 
George T. Simpson, Atty. Gen., and George W. Peterson, Asst. Atty. 
Gen., for the State of Minnesota. 

Before VAN DEVANTER, Circuit Judge, and CARLAND and 
POLLOCK, District Judges. 

PER CURIAM. The Western Implement Company, when it was 
adjudged a bankrupt, was indebted to the state of Minnesota for binder 
twine theretofore manufactured at the state prison and sold and de- 
livered to the company conformably to the state laws, and in due course 
the state insisted that this debt should be accorded a priority in pay- 
ment under clause 5 of section 64b of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3448]). The Dis- 
trict Court, in a well-considered opinion, reported in 166 Fed., at page 
576, sustained the state's contention, and that ruling is now challenged 
by the trustées of the bankrupt's estate. After carefully considering 
the matter, we hâve arrived at the same conclusion as did the District 
Court, and for the same reasons. 

The ruling of that court is accordingly approved and confirmed. 
171 F.— 6 
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LONDON V. UNITBD STATES. 

(Circuit Coart of Appeals, Eighth Circuit. May 13, 1909.) 

No. 2,915. 

Public Lands (!• 21*) — Maktng Falsb Affidavit under Timbee and Stone 
AcT— Criminal Liability. 

An indictment will not lie under Rev. St. § 4746, as amended by Act 
July 7, 1898, c. 578, 30 Stat. 718 (U. S. Coiup. St. 1901, p. 3279), for the 
malJing of a false affldavlt under tlie provisions of Timber and Stone Act 
June 3, 1878, c. 151. § 2, 20 Stat. 89, as amended by Act Aug. 4, 1892, c. 
375, 27 Stat. 348 (t. S. Comp. St. 1901, p. 1545) ; and an illégal convic- 
tion based on such an indictment cannot be sustained under the gênerai 
perjury statute (Rev. St. § 5392 [TJ. S. Comp. St. 1901, p. 3653]). 
[Ed. Note. — For otlier cases, see Public Lands, Dec. Dig. §• 21.*] 

In Error to the District Court of the United States for the Western 
District of Arkansas. 

J. E. London, for plaintiff in error. 

L. W. Gregg and Ira D. Oglesby, for the United States. 

Before HOOK and ADAMS, Circuit Judges, and CARUAND, Dis- 
trict Judge. 

PER CURIAM. Since the judgment of conviction was rendered 
in this action the Suprême Court of the United States in the case of 
United States v. F. W. Keitel et al., 211 U. S. 370, 39 Sup. Ct. 123, ,53 
L. Ed. —, has decided that an indictment will not lie under section 
4746, Revised Statutes of the United States, as amended by Act July 
7, 1898, c. 578, 30 Stat. 718 (U. S. Comp. St. 1901, p. 3279), for the 
false making of an affidavit under the provisions of section 2 of the 
act of Congress of June 3, 1878 (20 Stat. 89, c. 151), entitled "An act 
for the sale of timber lands in the states of California, Oregon, Nevada 
and Washington Territory," and extended to ail the public land states 
by Act Aug. 4, 1892, c. 375, 27 Stat. 348 (U. S. Comp. St. 1901, p. 
1545). 

As the plaintiff in error was convicted under section 4746, Revised 
Statutes of the United States, for the false making of an affidavit un- 
der section 2 of the act of June 3, 1878, it necessarily follows that on 
the authotity of the case above cited the judgment of the court below 
must be reversed, unless the conviction can be sustained under section 
5392, Revised Statutes of the United States (U. S. Comp. St. 1901, 
p. 3653), being the gênerai perjury statute. À careful considération 
of the record leads us to the conclusion that neither the law nor a 
due regard for the orderly administration of justice will permit the 
illégal conviction of the plaintiff in error under section 4746 to be sus- 
tained by endeavoring to bring the indictment and proof under anoth- 
er section of the Revised Statutes which might hâve been applicable 
liad the United States chosen to charge the plaintiff in error there- 
under. False swearing under section 2 of the act of June 3, 1878, 

•For other cases see same topic & § numebh in Dec. & Am. Digs, 1907 to date, & Reo'r Indexes 
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subjects the offender' to ail the pains and penalties .of perjury, and it 
is quite probable that the plaintiff in error in a prosecution for perjury 
would be entitkd to instructions by the trial court that he would not 
be entitled to under section 4746, above mentioned. 

The judgment of the District Court is reversed, and the case re- 
manded, with directions to quash the indictment. 



ELECTRIC CONTROLLER & SUPPLY CO. v. WESTINGHOUSB ELEC- 
TRIC & MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. June 24, 1909.) 

No. 1,876. 

1. Patents (§ 35*) — Invention— Evidence— Stjocess of Device. 

The fact that a patented device overcame defects in prlor structures 
virhlch persons sliilled in the art had for several years been trying un- 
successfuUy to remedy, and vfei\t Into Immédiate and successful com- 
mercial use, is persuasive évidence of Invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 39; Dec. Dig. 
5 35.*] 

2. Patents (§ 328*) — Validiiy and Infringement— Electbical Contbolleb. 

The Lange & Lamme patent No. 518,693, for an electrlcal controller, 
was not antlclpated, and discloses Invention. Also held infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dlg. | 328.*] 

Appeal from the Circuit Court of the United States for the Northern 
District of Ohio. 

Wm. L. Pierce, for appellant. 
h. F. H. Betts, for appellee. 

Before LURTON and WARRINGTON, Circuit Judges, and 
KNAPPEN, District Judge. 

KNAPPEN, District Judge. This is a suit for the alleged infringe- 
ment of clainis 13 and 14 of United States patent No. 518,693, dated 
April 24, 1894, issued to the appellee as assignée of Lange & Lamme, 
upon a "controlling switch for electric railways," usually called in the 
record a "controller." The défenses argued hère are anticipation and 
lack of patentable invention. 

By the decree of the Circuit Court the claims in question were held 
valid and infringed. The office of an electric railway controller, broad- 
ly speaking, is to govern the amount of current flowing through the 
motors, and thereby to regulate the spéed of the latter, and thus the 
speed of the car. The amount of current supplied to the motors is 
govemed by the number of the motors used from time to time and 
their relation to.eacb other and the extent to which (if at ail) artificial 

•For other caBCB see same toplc & { Numbbk in Dec. & Am. Uigs. 1907 to date, & Rep'r Indexe* 
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résistance is used; and thèse éléments are specifically regulated by a 
séries of switches composed of a number of contact strips iipon the 
rotatable axis or drum of the controUer, adapted to engage with a 
corresponding number of contact buttons, usually on the casing of the 
controller — the contact or noncontact between thèse strips and but- 
tons, as the controller axle is rotated, opening or closing the switches. 
The patent in question embraces two inventions ; the fîrst relating to the 
method of controlling or regulating the motors, the second to the con- 
struction of the controller. 

The contest hère relates only to the construction of the controller. 
A considération of the prior art, so far as it pertains to controller 
construction, is necessary to a détermination of the validity of the 
claims in question. The commercial use of electric railway controUers 
in the United States dates f rom the year 1887, although experiments 
in that direction had been carried on for some time before. The con- 
troller drums first used were of solid wood. To this wooden drum were 
attached copper segments for contact with corresponding buttons in 
opening or closing the switch as the rotating handle of the drum was 
turned in one direction or the other, the copper segments being attach- 
ed to the drum by screws and connected by wires imbedded in the wood 
and leading to the circuit of the motor. This construction was always 
attended with practicâl difïîculties and was never satisfactory. The 
heavy arcking of the current, as the contact strips and buttons separat- 
ed, resulted in burning the copper conducting segments, carbonizing the 
wood of the drum (thus making it an electrical conductor), causing 
short-circuiting and conséquent injury to, and the eventual destruction 
of, the drum, and sometimes of the entire controller. Thèse injuries 
necessitated fréquent repairs and replacements. From 1887 until the 
time of the Lange & Lamme invention, varions changes, devices, and 
experiments were resorted to by thosè concerned in electric râilway 
invention and opération for correcting the arcking. Among such chan- 
ges and devices were the substitution of fiber for wood in drum con- 
struction, and attempts to use a porcelain molded drum. Experiments 
wère also made by way of inserting sections of mica or porcelain at 
the terminais of the contact segments. None of thèse changes and ex- 
periments ovefcame the evil referred to. The vulcanized fiber not 
only absorbed moisture to such an extent as to interfère with the 
maintaining of the contact segments in position, but also carbonized 
nearly, if not quite, as badly as wood. The porcelain Cylinder, while 
giving less trouble than fiber or wood, still permitted heavy and in- 
jurious arcking at the contacts. The porcelain was, moreover, expen- 
sive ; and serious difficulty was found in adequately securing the con- 
tact segments thereto. The mica segments were found to quickly wear 
out f rom friction, and were abandoned. The porcelain segments were 
unsatisfactory because of the difficulty in securing them in position. 
Until Lange & Lamme's invention, the wooden drum was standard 
construction. 

The first named among the stated objects of the Lange & Lamme 
invention is "the production of a controller having provision for a 
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diminution of arcs when the same is operated." Fig. 4 of the pat- 
ent, which is reproduced below, sufficiently shows the method of con- 
struction of the controller in suit 
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In this construction, the shaft, 18, is journaled to the controller cas- 
ing at its top and bottom. The drum is built up by mounting upon this 
shaft a séries of métal sleeves, 20, which are conductors, each sleeve 
carrying integrally therewith and radiating therefrom a curved con- 
ducting strip concentric with the sleeve, the latter being insulated from 
the axle (in practice by an insulating composition by which the sleeve 
becomes rigidly attached to the axle), and the sleeves being insulated 
from each other by thin insulating strips, 31. The spécifications, in 
commenting upon the drum construction, use this language: 

"Upon this axle (referriug to shaft, 18) are mounted sleeves, 20, carrying 
offsets as shown, curved to a cyllndrlcal surface as shown, and actlng as 
strips, as indicated by lettering agreelng with Fig. 1. This construction is 
preferred to a solid drum, as It is lighter, but of course a drum carrying per- 
ipheral strips would be wlthin our invention, and we will In our clalms -use 
the term 'drum' as Includlng the eonsttuction shown in Fig. 4. The various 
strip Systems are insulated from each other by insulating washers, 21." 

The claims which are the subject of this suit are in this language: 

(13) "In a controller for electric cars, a rotatable axle, a séries of conduct- 
iug sleeves carrled thereby, said sleeves being insulated from each other and 
from the axle^ and a curved conductlng strip carrled by each sleeve, in coui- 
bination with a row of switch buttons, adapted to cooperate with said strips, 
substantlally as described." 

(14) "In a controller for electric cars, a rotatable axle, a séries of sleeves 
< arried thereon, and curved projectlng strips carrled thereby, in combination 
with a row of switch buttons, adapted to cooperate with said strips, sub- 
stantlally as described." 

The following is a rough sketch of one of the sleeves, with its 
radiating conducting strip: 




The strips at the contact points are insulated from the drum and from 
each other by air, and, the métal sleeve being conducted and insulated, 
the drum is npt exposed ta serions injury from arcking. This construc- 
tion is not inâptly characterized by appellee as a "métal sleeve skeleton- 
ized drum." It came into immédiate and successful use, and soon al- 
most entirely superseded the prier construction referred to. Since 
1896 appellee and its licensee, the General Electric Company, hâve 
constructed and sold^abotit 15P,b6o çontrollers of the Lange & Lamme 
construction; applying them not only fo electric railways, but to various 
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kinds of electrical devices. The Lange & Lamme controller is conven- 
ient in construction, being easily assembled and permitting ready re- 
placement of parts if required, and is much lighter and is less expen- 
sive than the wooden and other forms of drum construction formerly 
used. 

The history we hâve given of the development of the art of electric 
railway drutn construction, the unsuccessful experiments made during 
several years before the Lange & Lamme invention to remedy the 
serions defects and difficulties connected with the then existing con- 
struction on the part of those not only skilled in the electric art, but 
under the sharp spur of commercial compétition, the success and 
usefulness of the device in question and its speedy gênerai adoption, 
furnish persuasive évidence that the discovery of the Lange & Lamme 
idea involved actual invention, and was not the resuit merely of 
mechanical skill. Among the many cases which hâve recognized and 
applied the principle involved in the proposition just stated, the fol- 
lowing may be cited: Keystone Mfg. Co. v. Adams, 151 U. S. 139. 
143, 14 Sup. Ct. 29Ô, 38 L. Ed. 103 ; Potts v. Creager, 155 U. S. 597. 
608, 15 Sup. Ct. 194. 39 L. Ed. 275 ; Hobbs v. Beach, 180 U. S. 383, 
393, 21 Sup. Ct. 409. 45 L. Ed. 586 ; Star Brass Works v. General Elec. 
Co.. 111 Fed. 398. 49 C. C. A. 409 : Kalamazoo Ry. Supply Co. v. Duff 
Mfg. Co., 113 Fed. 264, 51 C. C. A. 221; Dowagiac Mfg. Co. v. 
Superior Drill Co., 115 Fed. 886, 53 C. C. A. 36. 

It is clear that the Lange & Lamme device involved patentable in- 
vention, unless it .shall be found to hâve been anticipated by one or 
more of the patented devices presented by défendant. 

The patent first urged as anticipatory of the patent in suit is United 
States patent No. 503,279 to Davis, on a "controlling switch for elec- 
trically propelled vehicles." The application for this patent was filed 
January 7, 1893. The patent is dated August 15, 1893. The Lange & 
Lamme patent in suit was applied for February 25, 1893. The date 
of the filing of the Davis application (as well, in fact, as the date of the 
patent) thus antedate the corresponding dates of the Lange & Lamme 
patent. If, therefore, the two applications disclose substantially the 
same subject-matter, in the absence of any other évidence of the date 
of invention, the date of the first application would prima facie be taken 
as the date of the first invention. Drewsen v. Hartje Paper Mfg. Co.. 
131 Fed. 734, 739, 65 C. C. A. 548. The prominent élément of Davis' 
invention and patent is the reversing switch. Neither of the patent 
claims embraces conducting sleeves (whether insulated or not) carried 
by the axle, or curved conducting strips carried by the sleeves. The 
siceletonized métal sleeve construction is thus entirely lacking, .so far 
as the patent claims are concerned. Nor is such construction shown 
by the spécifications, except as Fig. 4, which is characterized as "a ver- 
tical section" of "my controlling switch," discloses what appears to be 
the skeletonized métal sleeve construction of the Lange & Lamme 
patent. The only other référence to Fig. 4 which can be thought at ail 
relevant to the claimed anticipation is this: Speaking of the method 
of manipulating twO electric motors, the inventor says : 

"Tliese circuits hâve been hitherto employed in connection witli a control- 
ling çylinder slniilar to tliat Sbown in part in Fig. 4, and, with a reversing 
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switch situated under the car and operated, by gears more or less eomplicat- 
od, from tlie point of control." 

The testimony of the inventor Davis négatives whatever presumption 
is afforded by Fig. 4 and by the spécifications of an anticipatory inven- 
tion of the features of construction in question. He testifies unequiv- 
ocally that he is not, and does not claim to be, the originator or designer 
of the form of construction shown in Fig. 4 of his patent. His expia- 
nation of the use of this Fig. 4 is that he was employed by the Westing- 
house Company at the time of his invention and that of Lange & Lam- 
me, and that the latter were at that time doing the designing of ah 
of the Westinghouse Company 's controllers. Ile identifies the work- 
ing drawings of the Lange & Lamme drum construction as made July 
21, 1893, and October 20, 1893, and thus several months before the 
Davis appHcation was filed ; and he testifies that he knovvs from contact 
with both Lange & Lamme that they were at that time working togeth- 
er on the controllers in question, and it was thus his "understanding" 
that the latter jointly invented it. He testifies that the reversing switch, 
"which is my invention, was applied to a controller previously designed 
having this drum type of construction embodied in it, and in making up 
the drawings for the patent spécifications a part of this controller drum 
was shown, to show the combination of this reversing switch and the 
controller drum"; and that he merely intended to illustrate in Fig. 4 
the form of. drum construction for the speed switch, which was not his 
invention, but the invention of others, as an example of the form of 
speed drum controllers. He also testifies that the Lange & Lamme 
construction had been embodied by the Westinghouse Company in 
commercial forms of controllers prior to the invention of patent No. 
503,879. The charge contained in the answer of a surreptitious pat- 
enting by Lange & Lamme of a patent invented by Davis is thus relaut- 
ted; and while Davis' "understanding" may not hâve been compé- 
tent évidence, standing by itself, that Lange & Lamme were the first 
inventors of the skeletonized métal drum construction, his testimony, 
especially in view of the lack of description in the patent spécifications, 
to the efïect that he was not the inventor of the device in question, and 
that it had been invented by others previous to his application, is 
clearly compétent évidence to rebut whatever presumption of anticipa- 
tion might be aflforded by the unexplained représentation of the drum 
construction in question in a figure illustrating the inventor's switch. 
The Davis patent may thus be disregarded. 

The patent next presented as anticipating the Lange & Lamme in- 
vention is United States patent No. 309,167, issued December 2, 1884, 
to Frank J. Sprague upon an "adjustable résistance for electrical cir- 
cuits." The object of the invention is declared to be "to provide an 
adjustable résistance of compact and convenient form." This object 
is accomplished by the use of two parallel wooden switch boards sepa- 
rated a short distance from each other, and connected by a shaft passing 
through both boards, each board carrying a séries of contact plates 
attached directly thereto, a séries of résistance coils being connected 
between thèse plates and with the circuit to be resisted, so that, 
by a circuit-controlling contact arm (carried by the shaft) upon each 
switch board, variations of résistance may be produced through difïer- 
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eut combinations of the résistance coils. Figs. 1 and 2 of the patent, 
which are reproduced below, represent a side and front élévation re- 
spectivel}' of the svvitch board — the résistance coils below the boards 
being hère omitted from the figures accompanying the patent. 
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This Sprague device is set up as a "complète prototype of Lange & 
Lamme" ; and it is urged that each élément of the claims of the Lange 
& Lamme patent in suit can be read upon the Sprague invention. It 
is only in a narrow and limited way that this statement is even plausi- 
bly correct. There is no séries of conducting sieeves carried by the 
axle, except that, as respects each of the tvvo switch boards, there 
is one sleeve carried by the axle. There is no séries of curved pro- 
jecting strips, except as there is one strip which might be so char- 
acterized on each of the wooden switch boards. The invention, as 
described in the Sprague patent is neither in letter nor in spirit the 
device described in the Lange & Lamme patent. The former has 
in no sensé the skeletonized métal sleeve construction of the latter. 
On the other hand, it has ail the defects of the old wooden drum 
construction, including the exposure of a wooden switch board 
to electric arcking, a feature which the Lange & Lamme invention 
was expressly designed to overcome. The patent claims contain no 
suggestion of the Lange & Lamme claims in suit, nor do the spécifica- 
tions or the claims suggest the object of overcoming or diminishing 
electric arcs. The sole object of the invention is stated to be "to pro- 
vide an adjustable résistance of compact and convenient form, in which 
there shall be very little métal not in use at any time, variations of ré- 
sistance being produced by the différent combinations into which a 
small number of coils are thrown by the movement of the adjusting 
device." 

There may be some remote analogy between the use to which 
Sprague put his résistance switch and the use to which Lange & 
Lamme put their current controller ; but unless the uses are so analo- 
gous that the application of the old device to the use of the new would 
occur to a person of ordinary mechanical skill, inventive faculty may 
be involved in such new application. Potts v. Creager, supra. If 



90 171 FBDEKAL EEPOUTKU. 

there were otherwise any doubt that the disclosure of the Sprague 
invention would not naturally suggest the Lange & Lamme invention, 
such doubt would seem to be removed by the fact that when Sprague 
himself, the electrical inventor and railway expert, three years after 
the obtaining of his patent (and six years before the Lange & Lamme 
patent), was confronted with the problem of a suitable and practical 
railway controller, he disregarded his own résistance device, and used 
the wooden drum construction before referred to. 

United States patent No. 510,596 to Germann, dated December 18, 
1893, is also relied upon as an anticipation. This patent is upon a re- 
versing switch for electric motors. The application was filed Âpril 19, 
1893, which is subséquent to the application for the Lange & Lamme 
patent. An attempt is made to carry the invention ànd public use of 
the Germann device back of Lange & Lamme's application. The Cir- 
cuit Court was not satisfied that this alleged priority of invention and 
use had been proven with the requisite certainty. The testimony on 
this subject is somewhat confused. In the view we take of the patent, 
we do not find it necessary to décide the question of fact referred to. 
A prospective view of the Germann switch is given below. 




The so-called drum is constructed of two separate shafts, marked B 
and B', between which is an insulating disk marked C. Each of thèse 
shafts carries an arm supporting a contact plate ; also an arm at the in- 
ner end of the shaft for Connecting to the insulating disk. The outer 
end of the shaft on one side carries the main contact in the arm of 
a key, F, engaging clutches, G and G', respectively, as the reverser is 
set and the current made to flow in one direction or the other. In our 
opinion, the Germann reverser does not anticipate the Lange & Lamme 
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invention. It is obvions that the idea of a conducting métal sleeve 
drum is entirely absent. Germann's devicé employed a solid shaft 
(carrying but one strip), which shaft was itself a conductor. Had his 
switch contacts been carried by an insulated sleeve, his device as con- 
structed would not hâve been operative. It is not, to our minds, an 
answer to this proposition to suggest that, had Germann been com- 
pelled to provide for a larger number of contact strips, he would or 
could hâve adopted a sleeve construction upon an insulated shaft; 
and that Lange & L,amm were forced to the sleeve construction because 
they had a large number of contact strips which it would be difficult 
to embody in one or two pièces. Laying spéculation aside, the fact 
remains that Germann did not adopt the métal conducting sleeve de- 
vice, and that Lange & Lamme did. While it is not necessarily inven- 
tion to construct a shaft in one pièce instead of two, or to use a sleeve 
construction instead of a solid shaft construction, where the function 
of the device is not changed (Standard Caster & Wheel Co. v. Caster 
Socket Co., 113 Fed. 162, 51 C. C. A. 109), as between Germann's and 
Lange & Lamme's inventions the functional différence is plain. While 
both devices are in a broad sensé switches, the function of Germann's 
reverser is merely to change the direction of the current flowing 
through the motor, so as to govern the direction of its révolution. 
The function of Lange & Lamme's controller, on the other hand, is to 
manipulate a number of contacts, each carrying a live current, so as 
to increase or retard the speed of the motors. It is, to our minds, clear 
that Germann's reverser would not hâve suggested to a skilled mechanic 
the idea of the Lange & Lamme controller. 

The Warner patent. No. 50-5,686, September 28, 1893, is not, in our 
opinion, an anticipation ; nor does it suggest the principle of the Lange 
& Lamme invention. The patent is upon controller rollers for eleCtric 
cars. For the purpose of obviating electric arcking between adjacent 
conducting strips, the inventor employed a séries of slate disks placed 
alternately, large and small, upon the shafts, the contact strips being 
attached to the périphéries of the large disks. The design was that 
the air space thus formed between the disks carrying the contact 
strips would operate to prevent destructive sparking. The disks are 
not only sleevelass, but are nonconducting. The fundamental principle 
of the Lange & Lamme invention is entirely lacking. 

The Beardslee patent, No. 264,230, dated .September 12, 1882, re- 
mains to be considered. This patent is upon a commutator for dyna- 
mo-electric machines. Beardslee's commutator wheel is built up by so 
assembling four segments, each attached to an annular disk provided 
with an insulated bushing, as that when the disks are fitted side by 
side on the sleeve on which the commutator wheels are mounted, with 
their intervening insulated washers, the disks will be within the seg- 
ments, and the périphéries of the segments will be in line with each 
other so as to form a complète and compact wheel against which the 
commutator brushes bear. There is in this construction no anticipa- 
tion of the Lange & Lamme invention. While it is true that each 
segment of Beardslee's commutator wheel be fore assembling bears a 
resemblance to the Lange & Lamme sleeve, yet not only is the latter's 
patent not for a sleeve (but for a séries of sleeves), but the complète 
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structure of Lange & Lamme differs radically from that of Beardslee 
not only in forni but in function. The former is open — with widely 
separated parts ; the latter, when the parts are assembled, forms "a 
complète and compact wheel," as it must be to f ulfîll its function. The 
former régulâtes the supply of current to the motor; the latter shifts 
the magnetic line of attraction. The object sought to be accomplished 
by the Lange & Lamme construction does not pertain to Beardslee's 
device. Devices in nonanalogous arts hâve no direct bearing upon 
questions of anticipation. Star Brass Works v. General Elec. Ce, 111 
Fed. 398, 49 C. C. A. 409. The fact that, for eleven years folloviring 
Beardslee's commutator wheel patent, it does not seem to bave oc- 
curred to any of those actively engaged in experiments to prevent de- 
structive arcking in electric railway controllers to apply to the solution 
of the problem the segmented and insulated commutator wheel con- 
struction, is convincing évidence that the commutator art and the con- 
troUer art are not so analogous as to preclude invention in the adoption 
by Lange & Lamme of their sleeve construction for the purpose of pre- 
venting electric arcking in controller drums. Hobbs v. Beach, 180 U. 
S. 383, 31 Sup. et. 409, 45 L. Ed. 586. 

The objection that the claims are void for lack of sufhcient descrip- 
tion and disclosure is not, in our opinion, well taken. The spécifica- 
tions disclose "mounted sleeves, 20, carrying offsets as shown, curved 
to a cylindrical surface as shown, and acting as strips, as indicated by 
lettering agreeing with Fig. 1." They expressly state that "the vari- 
ons strip Systems are insulated from each other by insulating washers, 
31." Claim 13 expressly states that the sleeves carried by the axle are 
"conducting," and that they are insulated not only from each other 
but "from the axle." It is true that claim 14 is less spécifie than claim 
13, in that it omits the statement that the sleeves are conducting and 
that they are insulated from each other and from the axle. But not 
only is the feature of insulation of the sleeves from each other cover- 
ed by the express language of the spécifications, but we think that in- 
sulation, in some form, of the sleeves from the axle, and thus their 
conducting nature, is necessarily implied by the spécification that the 
sleeves be insulated from each other, as such insulation would be use- 
less if the sleeves were not insulated from the axle, and the latter re- 
mained a conductor. We therefore construe claim 14 as requiring that 
the sleeves be conducting, and that they be insulated from the axle as 
well as from each other. Whether, as suggested by appellee, an in- 
sulation of the sleeves from the axle by means of air alone would 
satisfy the requirements of claim 14, we need not consider, as such 
a case is not presented. 

That the defendant's structure does infringe complainant's patent is 
clear. Indeed, we understand it to be conceded that the lower part 
of defendant's structure, which its counsel styles "a reverse," does 
infringe the Lange & Lamme patent if valid ; it being contended, how- 
ever, that the upper part, styled a "flying hélix," does not infringe. 
With this latter question we are not concerned. The structure in ques- 
tion is a unit, and contains an infringing device. 

The decree of the Circuit Court will be affirmed. 
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E. H. ANGLE RBGDLATING APPLIANCE CO. et al. v. ADEREB. 
(Circuit Court, S. D. New York. June 23, 1909.) 

1. Patents (J 1G.5*) — iNFriMciarENT— Featuees Disclosed, but Not Claimed. 

A patentée is emiik.J u» ; e benefit accruing from a characteristic of 
tis device which is c-learly distlosfd, although not speelflcally claimed. 

TEd. Note. — For other cases, see Patents, Cent. Dig. fi 241; Dec. Dig. 
1 165.*] 

2. Patents (§ 328*)— Ikfbingement— Tooth-Reoulating Device. 

Tlie Angle patent, No. 626,470, for a tootli-regulatlng device, was not 
anticipated, and is valid ; also hcld infriuged. 

[Ed. Note.— For otlier cases, see Patents, Dec. Dig. §■ 328.*] 

In Equity. On final hearing. 

Joseph C. Fraley and Henry N. Paul, for complainants. 
Emilius W. Scherr, Jr., for défendant. 

HOUGH, District Judge. Complainants are respectively the own- 
ers of and the sole Hcensees under patent 626,476, issued to Dr. Angle 
for a "tooth-regulating device." The patentée is admittedly well 
known to be skilled in the art or science of dentistry, and particularly 
in that department thereof which seeks to correct by mechanical de- 
yices teeth badly placed in the human jaw. This branch of dental 
science has been termed in argument "orthodontia." When Dr. Angle 
applied for his patent there were known to the art devices sufficiently 
represented by Figures 1 and 2 below reproduced. 



Tï^.jt. 




Fig. 1 represents an "artificial arch," fastened outside of the teeth 
of either jaw by applying rings, 3, to molar teeth on the right and left 
sides of the mouth, respectively, and adjusting the arch near to and 
outside the intervening teeth. Obviously this arch, being composed 
of métal possessing resilience, is under some tension, and this tension 

*For other cases née wme topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



94 171 FEDERAL REPORTER. 

may be increased or diminished, and generally regulated, by the nuts, 
0, vvhich, operating upon the screw thread on which they tuirn, inay be 
used to advance or retract the métal arch as may bè desired, and there- 
by to apply power to any tooth or teeth appropriately fastened to the 
arch itself by easily conceivable bands or "hgations." . Fig. 2 repre- 
sents a means of applying power to a single tooth, by fastening as 
before a ring, 6, to a molar, and adjusting the "fish-tail" end against 
the tooth intended to be moved, and then regulating that power as 
before by the opération of the nut, 5, upon the screw thread. 

The patentée observed that, not only did the malplaced teeth move 
(as was desired), but the molars used as anchors were not themselves 
absolutely rigid in the jaw, with the resuit that the adjusting nuts, 5, 
would remain where set, as long as a tension or pressure was main- 
tained upon them. Whenever that tension was relieved by tooth 
movement, the "adjusting nuts were liable to be accidentally moved 
under the engagement therewith of the tongue or lips of the wearer." 
It is the intention of the dental operator that the patient wearing one 
of thèse devices should return to him from time to time to hâve the 
nuts adjusted and to re-establish the proper tension upon the teeth. 
But it was very désirable not to facilitate a slackening of the entire 
contrivance by tongue or lip movement upon the nuts in question. 
Dr. Angle therefore obtained this patent for a device shown by the 
figure next reproduced. 
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This drawing exhibits the screw thread of the device first above pic- 
tured; a nut, 5, as before, and one of the anchor tubes, 3, whose posi- 
tions on the screw thread are regulated by the nut, 5. But the two 
nuts, instead of being of the ordinary form, are provided with the 
''threadless extension," a, which fits into the recess or counter-bore, b. 
In opération the extension, a, by insertion into the recess or counter- 
bore, b, forms what the patentée calls a "friction sleeve" in telescopic 
and frictional engagement with the counter-bored anchor tube, 8. The 
application shows two forms of this friction sleeve, one as in the figure 
last above reproduced, with the sleeve split axially, a^, and another 
form in which it is not split. He points out that when the sleeve is 
not split it must "be made of a size to afford a close fît with the anchor 
tube." This unsplit form isnot preferred by the patentée, but it was 
admitted atthe argument that it is the form which has passed into 
commercial use. 

It is obvions that this device introduces a difficulty or retardation in 
the movement of the nUt upon the screw thread, which is entirely in- 
dependent of the screw action. The amount of that dififîculty will dé- 
pend upon the amount of friction existing at any given time in the 
friction sleeve. This friction will arise either fromthe spring action of 
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the friction sleeve when split and pressed into the counter-bore, or it 
will dépend merely upon the close adjustment of parts, as when the 
sleeve is not split, but opérâtes just as one portion of a télescope does 
upon the other. The usual form of this device is the arch fîrst above 
represented. The straight jackscrew appears to be less common. In the 
arch form it is évident that friction in the friction sleeve is increased 
by the tension of the arch, so that, though the friction sleeve and the 
counter-bore may fit quite loosely when the apparatus is not in use, the 
desired resuit will be attained when it is in use by the tension of the 
arch when fitted to the jaw. This resuit is not set forth and is not 
claimed in the patent, but the form of apparatus which renders it pos- 
sible is shown, and means by which the successful resuit is secured are 
disclosed ; for which reasons it seems to me that the patentée is entitled 
to whatever benefit or advantage may accrue from this characteristic of 
his patented device, al though not by him specifically set forth in his 
application. Van Epps v. United Box Board & Paper Co., 143 Fed. 
869, 75 C. C. A. 77. 
The first claim of this patent is as f ollows : 

"1. In a tooth-regulator havlng extensible parts, an adjusting-nut wovking 
on one and reactlug against the other of said parts, whicli nut has an abrupt 
shoulder that resists the end thrusts or strains, and Is provided wlth a fric- 
tion sleeve or section that puts the sald nut under a friction or tension 
against rotation, Independently of the end stralna on the said nut, substan- 
tlally as descrlbed." 

The second (and only other) claim specifically covers the axial split 
above referred to. It is admitted that the novelty of this invention 
rests only in the friction sleeve, securing the nut against accidentai 
rotation under slight pressure. As applied to a tooth-regulating ap- 
pliance, it is not denied that the invention is patentable unless antici- 
pated. 

It is matter of common knowledge that this branch of dentistry has 
recently made great advances, and it appears to me from the testimony 
herein that such advances are quite largely due to regulating devices 
such as this. The apparatus sold by défendant difïers from that of the 
complainants solely in this : That whereas complainants' apparatus, 
as shown by the diagrams above reproduced, hâve a cylindrical friction 
sleeve, or one at ail events cylindrical before a spring action is produced 
by compression of the spHt portions of the sleeve, the defendant's ap- 
pliance possesses a friction extension of the nut, which is obviously 
slightly conical, and whose counter-bore is split. Whether the friction 
sleeve or the counter-bore be split is unimportant. The intent of either 
splitting is to produce a spring action, and défendant cannot escape in- 
fringement (nor has he sought to) by this change alone. 

The défense, therefore, rests upon the proposition that defendant's 
conical sleeve is no more than a part of a "jam nut," that jam nuts 
were well known before this patent, and therefore the défendant has 
a right to do what he has done. By the testimony of defendant's ex- 
pert, the best of his références is the Banovits British patent. No. 9,818, 
of 1891 ; and, if anticipation is not found there, défendant has not es- 
tablished it. The Banovits patent is for "improvements in and con- 
nected with lock nuts." It does not seem to me profitable to enter into 
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an elaborate discussion of the révélations of tlie Banovits spécification. 
It is sufficient to say that what Banovits describes in a large variety 
of forms is a "lock nut," evidently intended for coarse machinery and 
opérations widely differing from those of dental surgery, which lock 
nut is provided on one side with a conical projection entering into a 
conoidal boring, in^o which, by turning the nut, the aforesaid conical 
projectioii can be forced until a clamping action takes place. There is 
nowhere in Banovits' spécification any statement that both projection 
and recess may be cylindrical, so as to permit of a telescoping action, 
and free insertion of the projection into the recess until the lug of the 
nut is reached, and even then permitting the révolution of the nut un- 
der frictional engagement only of the cylindrical parts; and this is 
the essence of Angle's invention. 

It is not denied that if the defendant's apparatus really is a jam nut 
on the Banovits principle, it would not infringe; but it is just as true 
that it would not perform the function of Angle's apparatus. The nut 
must be readily turnable on the screw thread at the operator's will; 
but it must not be turnable within its cylindrical recess by the inad- 
vertent tongue action of the wearer. If the nuts jam, it is quite true 
that the wearer's tongue cannot turn them ; but neither can the opera- 
tor turn them, without releasing the jam, to the disarrangement of 
the délicate apparatus and the probable great pain of the wearer of the 
same. An examination of defendant's device, therefore, convinces me 
that his is not a "jam nut," and that it is a colorable imitation of com- 
plainants' mechanism. His conoidal form is just a sufficient departure 
from a true cylinder to encourage a défense in a patent suit, but not 
a sufficient departure to produce Angle's resuit by any other method 
or in any other manner than that disclosed in Angle's application for 
his patent. 

For thèse reasons the complainants are awarded a decree as prayed 
for. 



ELLIOTT-PISHER CO. v. DONNING et al. 

(Circuit Court, S. D. New York. May 10, 190!).) 

No. 8,932. 

1. Patents (§ 328*) — Validity— Infeingement— Book Typevvriters. 

Tlie Hatcti & Hillard patent, No. 020,125, for improvemeuts in book 
typewrlters, was not antleipated, and discloses invention. While not of 
a pioneer eharacter, it covers a meritorious improvement In the art, and 
is entitled to be given a corresponding scope and a reasonable range ot 
équivalents. As so construed, held infringed. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. | 328.*] 

2. Patents (§ 328*) — Invention— Book Ttpeweitees. 

The Halle patent, No. 621,660, for mechanism relating to book type- 
wrlters, claims 1, 4, 5, 7, 9, 19, and 64 are void for lack of patentable" in- 
vention. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 
•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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S. Patents (§ 328*) — Infringement— Book Ttpewbiters. 

The Fisher & Laganke patent, No. 632,681, for means for supportlng 
the platen of book typewriters, concedlng Its validity, must be giveu a 
narrow construction, and as so construed held not infringed. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

4. Patents (§• 328*) — Infkingement— Book Typewriteks. "^ 

The Fisher patent. No. 632,680, for a book and machine support for 
book typewriters, construed, and Jield not infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

5. Patents (§ 112*)— Suit fob Inpringement— Défenses— Scope of Décision 

OF Patent Office. 

The defeated party In an Interférence proceeding In the Patent Office 
Is not estopped to contest the validity of the patent granted to the suc- 
cessful party when sued for Its infringement, although he took no appeal, 
and did not raise the question of patentability in such proceeding. 

[Ed. Note,— For other cases, see Patents, Cent Dlg. §§ 162-165; Dec Dlg, 
§ 112.*] 

6. Patents (§ 26*) — Invention— "Combination of Old Eléments." 

To constitute a patentable combination of old éléments, they must co- 
operatively perform a différent func-tion from what they did before, un- 
less it is shown that» In the combination as applied to a machine or de- 
vice in its entirety, a new and useful resuit is produced. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 27-30; Dec. Dig. 
5 26.*] 

7. Patents (§ 328*) — Invention— Book Ttpewriters. 

The Elliott patent. No. 665,774, for a book support for book typewrit- 
ers, is void as for a mère aggregation of old éléments, each of which per- 
forms its old function and without producing any new resuit. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

8. Patents (§ 328*) — Anticipation- Book Typewriters. -- - 

The Smith patent, No. 669,355, for clamps for holding the typewritlng 
work down on the platen in book typewriters, is void for anticipation. 
[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

9. Patents (I 328*)— Inpbingement— Work Gage for Book Typewriters. 

The Halle patent. No. 705,527, for a work gage attachment for book 
typewriters, Jield valid and infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Robert Fletcher Rogers, for complainant. 

Griggs, Baldwin & Baldwin (Dyrenforth & Parry, of counsel), tor 
défendants. 

HAZEL, District Judge. This action is for the infringement of 
the following letters patent No. 620,125, dated February 28, 1899 
(appHcation filed June 16, 1898), to Hatch & Hillard for improvements 
in typewriters; No. 632,680, dated September 5, 1899, to Fisher, for 
booic and machine support ; No. 632,681, dated September 5, 1899, to 
Fisher & Laganke, for book supporting table with means for tracks ; 
No. 621,660, dated March 21, 1899, to Halle, for machine rest; No. 
665,774, dated January 8, 1901, to Elliott, for book suj^port; No. 669,- 
355, dated March 5, 1901, to Smith, for paper confining means; and 
No. 705,527, dated July 22, 1902, to Halle, for work gage attachment. 
The spécifications and claims of the enumerated patents disclose that 

•For other cases see same lopic & § numbke lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
171 F.— 7 
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they relate to mounting typewriting mechanism used principally for 
writing on pages of bound books, a suitable supporting frame, a flat 
plate or platen, a base or track frame, and their manner of adjustment. 
The history of the art indicates that the inventions were not of a 
pioneeer character, but consisted merely of additions and improvements 
in book typewriters. 

'In the Hatch & Hillard patent, No. 620,135, daims il, 13, and 13 are 
involved. Claimllreads: 

"The comblnation of a base-frame, a platen, and a supportiug-frame to 
which one end of the base-frame and one end of the platen are each attach- 
ed by a pivoting connection, substantially as described." 

Claim 13 spécifies a base-frame overlying the^ platen, and claim 13 
States that the base-frame and the platen are each independently at- 
tached to the supporting-frame. According to the spécification: 

"The invention conslsts In an adjustable supporting-frame, called the 'ad- 
justing-frame' or the 'supporting-frame,' which supports one end of the platen 
and base-frame of the machine, and in the manner lu which the platen and 
base-frame are attached to the adjusting-frame." 

The typewriter has a table upon which the book is placed. The 
printing mechanism moves laterally to enable suitable spacing between 
the letters, words, and lines. The plate or platen rests on the book which 
is supported by suitable contrivance between the table and printing 
mechanism ; each élément being so supported as to conveniently con- 
trol the book during the printing opération. The specified means are 
for easily moving and replacing the platen and printmg mechanism in 
order to adjust the book and facilitate writing upon its pages. The 
défenses are lack of 'novelty and that the claims are limited to an ad- 
justable supporting-frame. It appears from the many prior patents 
in the record that it was old to use a flat platen for book typewriting, 
and it was also old to use for a machine support a base-frame resting 
upon an open book. Moreover, it was common to mount the machine 
on the base-frame adapted to latéral movement to provide letter and 
line spacing. In the prior art, however, it was necessary to move either 
the book support or writing mechanism to get the alignment of line and 
letter spacing, and the work of the operator was retarded and hinder- 
ed since it was frequently necessary to readjust or movè the flat platen 
and the book and supporting-frame as the writing progressed. The 
patentée was the first to conceive the idea of replacing the movable flat 
platen with one that was normally stationary and adapting it to a prac- 
tical movable typewriting machine which could be successfully operat- 
ed. Why, then, should not his invention receive a proper share of ap- 
préciation and the protection of the statutes? Reading the spécification 
with the claims would seem to indicate that the patentée did not limit 
the claim to the feature of adjustability of the supporting-frame. Such 
a limitation was not essential to the accomplishment of his object. 
Indeed, the spécification points out that the invention is not exclusive- 
ly for the adjustable-frame, but also for the manner in which the plat- 
en and base-frame are pivoted or attached thereon. It seems to nie 
that the patentée has complied with the provisions of section 4888 of 
the Revised Statutes (U. S. Comp. St. 1901, p. 3383), requiring him 
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to "particularly point out and distinctly claim, the part, improvement 
or combination which he claims, as his invention or discovery." That 
a stationary flat platen pivoted for vertical adjustment in connection 
vi^ith the movable writing machine was an improvement and- made the 
book typewriter practicable is not seriously controverted. True, the 
éléments of the claims are not new, but their corrélation in a new way 
produces a new and useful resuit. They were not an aggregation. 
but a "true combination." National Cash Register Co. v. American 
Cash Register Co., 53 Fed. 367, 3 C. C. A. 559. To provide means 
for holding the flat platen rigidly in position as the work progress- 
ed and lifting it from the printing area and enable the base-frame 
to guide the writing in its latéral movements, and to secure the requir- 
ed spacing between lines and letters by bringing the éléments in ac- 
curate operative relation, undoubtedly required a fair degree of the 
inventive faculty notwithstanding the information and knowledge pos- 
sessed by the skilled in the manufacture of the common typewriter. It 
may seem to hâve been a very small achievement, but it was of such 
conséquence in the then state of the art that not a little of the success 
attained by the book typewriters is due to it. Défendants claim that the 
claims under considération lack novelty because of the prior patents to 
Halle, No. 681,660, of March 21, 1899 (application filed June 13, 
1898), and to Elliott & Hatch, British patent No. 19,00,3, of 1897, ap- 
plication dated August 17, 1897. Such inventions, however, assuming 
that they cover and include the claims in suit, are proven by the stip- 
ulation of the défendants found in the record to hâve been later than 
the patented invention in controversy. The proofs are that on July 2, 
1897, the patentée manufactured a machine (No. 536 in évidence) 
complète in every particular, and embodying the supporting-frame and 
the platen and base-frame pivotally mounted thereon as described in 
the spécification. This testimony is not controverted. Therefore the 
patents cited by the défendant as anticipatory were anticipated by the 
invention in suit. Cochrane v. Deener, 94 U. S. 780, 24 L. Ed. 139 ; 
Westinghouse Electric & Mfg. Co. v. Saranac Lake Elect. Co. (C. C.) 
108 Fed. 221. The said stipulation was enough to put upon the de- 
fendants the burden of establishing that the asserted prior inventions 
were made earlier than the invention in controversy. As no such 
proof was ofïered, it is unnecessary to enter upon a discussion of such 
prior publications. There is no material différence between défend- 
ants' typewriting machine and that of the complainant in so far as the 
involved claims are concerned. The défendants' base-frame does not 
overlie the platen, but such altération or method of clamping the paper 
or sheet was not a departure from complainant's method of holding 
down the page of the book. In the Hatch & Hillard patent the paper 
is retained on the platen by the overlying base-frame, while in défend- 
ants' device the base-frame does not overlie the platen but lies without 
the plane of the platen ; the paper beiçg held down by latéral clamping 
devices and the platen being retained in position by a separate device. 
The Hatch & Hillard invention, as lias been stated, is not of a pioneer 
character, but it lias meritoriously improved the art. The claims 
should be given corresponding scope and a reasonable range of équiv- 
alents (Cimiotti Unhairing Co. v. American Fur Co., 198 U. S. 399, 
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25 Sup. Ct. 697, 49 L. Ed. 1100), and, as thus construed, défendants' 
construction infringes the claims in suit. 

The patent to Halle, No. 621,660. The object of the patentée was 
to devise a, metliod of moving the writing mechanism positioned on the 
platen oiï and away f rom the operative area or printing field without 
raising or otherwise moving the machine "except parallel with the 
printing surface," and, after adjustment of the book or paper, to re- 
turn the machine to its position for printing. In the prior art the 
writing mechanism w^as either lifted from the track rails to enable ad- 
justment of the book or in cases where the tracks were pivotally 
mounted by raising the machine and rails to a vertical position. The in- 
volved claims are 1, 4, 5, 7, 9, 19, and 64. They are not believed to be es- 
sentially différent from each other. The substance of claim 1 includes 
two so-called members (rails) within and without the printing area; 
the outside member being displaceable when the machine is moved on 
the rail within the printing field. Claim 19 covers a rest outside of the 
printing field to hold the machine and a platen susceptible of being 
moved independently of the rest. Claim 64 is for a rest member out- 
side of the printing field to receive the machine when not in use and 
for the required means to move the machine from the writing field to 
the outside thereof. It was a contentious point as to whether the term 
"writing area," as used in the spécification, means the space between 
the supporting strips wherein is located the tracks upon which the 
machine moves or only the space within which the actual printing oc- 
curs, but it will not be necessary to décide this point, for in my estima- 
tion the prior state of the art was such at the date of the Halle patent 
that to provide a position of rest for the machine outside the printing 
area was not a patentable discovery. To paraphrase the rule stated in 
Johnson Co. v. Toledo Traction Co., 119 Fed. 885, 56 C. C. A. 415, 
it was an old device adapted to a new use without any change in the 
manner of application and without any resuit substantially distinct in 
its nature. 

In the patent to Marks, No. 361,431, for transferring patterns, a rigid 
rest is provided at the rear of the table used for making impressions 
with a roller having guide wheels to enable traveling from the table 
to the position of rest at the end thereof. True, this was not in an anal- 
ogous art, but, as the positions of rest practically performed the same 
function and for a similar purpose as the élément in suit without sub- 
stantial change to so adapt it, the said prior patent is not entirely in- 
apt. The principle finds support in many cases. Mann's Boudoir Co. 
V. Monarch Co. (C. C.) 34 Fed. 130; Jones v. Cyphers (C. C.) 115 
Fed. 325, and cases cited. Moving either the work or the machine 
away from the writing area is also présent in the typewriting patents 
to Cash and Young. In thèse patents the work was moved outside the 
printing field and away from the writing mechanism, while in the pat- 
ent in suit the machine travels to.the rear of the table and away from 
the work. In the patent to Hopkins, No. 613,209, for book typewrit- 
ing, the machine has rails extending back beyond the printing field. 
It is true, as contended by complainant, the extension of the rails will 
not permit moving the machine outside the printing area to permit ad- 
justment of the work without raising the machine, but nevertheless the 
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position of rest for the machine is thouglit to be suggested. Halle ex- 
tended his sectional rails further beyond the printing area than Hop- 
kins to enable placing the entire machine thereon, and thus supply a 
position of rest outside the printing area. This accomplishment was an 
obvions improvement on the antécédent devices, but it suggested itself 
to the ordinary workman, and does not rise to the dignity of invention. 

Claim 19, in view of what has been said in relation to the daims 
already discussed, is thought f airly anticipated by the British patent 
to Elliott & Hatch, No. 19,003, and to Crary, No. 477,353. In the Gra- 
ry patent is shown a writing mechanism supported by a base-frame 
overlying the paper and platen, the writing machine being movable to 
the side to clear the book or writing, thus occupying a position of rest. 
It is true the platen does not swing vertically and the base-frame can- 
not be lifted, but raising or swinging the platen is not emphasized in 
claim 19. However, the British patent to Elliott & Hatch plainly in- 
dicates means for swinging the platen and clamping frame. The in- 
volved claims are invalid for want of patentable invention, and there- 
fore are not infringed by the défendants. 

Fisher and Laganke patent, No. 632,681. This patent relates to 
means for supporting the platen; the object of the patentée being to 
bring the writing mechanism and book or page in co-operative relation. 
The description of the invention shows that the table upon which the 
machine stands has separate supporting strips raised above the surface 
of the table for placing the book between them. The platen which spans 
the strips is pivoted at one end to enable proper adjustment of the page 
of the book. According to the drawings and spécification, the support- 
ing strips maj be raised or lowered, by suitable worm shaft, the wormis 
meshing with gears for "retarding said strips at the desired adjustment 
without the use of auxiliary locking devices." The évidence shows 
that this opération of the supporting strips enables instant and con- 
venient adjustment to heights demanded by the size of the book used. 
As to whether the involved claims, 8, 9, and 13, are patentably novel 
in view of the Fisher patent, No. 632,680, which is for a vertically ad- 
justable book support underneath the plane of the patent, is extremely 
doubtful, but, assuming invention, the claims must be given a strict 
construction, and, thus construed, the défendants are not thought to 
infringe. In their machine there are no supporting strips, both the 
platen and track frame being supported by front and rear castings. 
Moreover, in défendants' machine the book is necessarily raised to the 
platen, and by the vertically adjustable book support positioned be- 
tween the front and rear sides of the table and the platen at ail times 
remaining stationary. In the patent in suit the platen is supported by 
the strips, and, when the strips are raised or lowered, the platen and 
rails are moved with them. The différence in construction between 
the défendants' mode of opération and that of complainant is distinct- 
ly différent, and accordingly the alleged infringement is not sustained. 

Patent to Fisher, No. 632,680. This patent relates to means for rais- 
ing or lowering the book toward a normally stationary platen so as to 
press or adjust the book thereto. In the preferred structure there are 
two platens positioned on the typewriting table each capable of separate 
movement to place upon them the pages of the book for writing; the 
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bôok itself being supported uiiderneatK the platens, the leaves passing 
upward through the edges of the adjacent platens and lying thereunder. 
Means are provided for adjustingthebook support which enables mov- 
ing the book in proper position and in corresponding relation to the 
platen. 

Claims 1 and 3 are involved. Claim 1 reads : 

"1. A typewriting machiiie haviug a normally stationary platen, a vertical- 
ly adjustable book support disposed below the plane of the platen, and havlns 
a continuons book-recelvlng surface, wherehy au open book may be elevated 
throughout its extent toward the plane of the platen, and uieaus for seeuriug 
the book support at the desired adjustmeut, substantlally as speclfled." 

Claim 3 is substantially similar save that référence is made to the 
adjusting feature. The défenses are that the claims are invalid for 
lack of novelty and noninfringement. The prior Fisher patent, No. 
569,625, describes a book support consisting of two independently ad- 
justable members for raising the book to the plane of the platen; the 
orily perceivable différence being that in the patent in suit means are 
provided for raising the entire book to the lower surface of the platen. 
Ih the Crary patent cited by défendants as anticipatory is shovvn a 
support or frame which apparently does not act on the entire book, 
while in the Fisher patent in suit there is présent the feature of a con- 
tinuons book receiving surface, which is emphasized to achieve the 
élévation of the book in its entirety "throughout the plane of the plat- 
en." In view of the earlier Fisher and Crary patents, the claims must 
be limited to a continuons book receiving surface and to the construc- 
tion for the adjusting mechanism, essential éléments of the claims. 

The défendants do not employ a continuons surface book support. 
Their book support has two platforms which serve as a rest or support 
fôr the covers of the book. This feature was old and is shown in the 
patents to Yourig, Fisher, EHiott, Crary, and Hopkins. Défendants' 
feature of raising the book to the under side of the platen is also found 
iij'the prior art. For example, in the patent to Remley, No. 385,008. 
there is a vertically adjustable platform which may be elevated and 
lowered by suitable device to enable closely holding the paper in posi- 
tion for writing. In the Leverich patent, No. 12,954, an open book is 
supported on separate platforms ; both being capable of raising and 
lowering the entire book, and they may be moved separately. In the 
Hopkins patent there is a separate book support consisting of plat- 
forms which may be lifted together or separately. It seems to me clear 
that the défendants in lowering and raising their book support hâve 
adapted a book support and means for adjusting which were old and 
commonly understood in the art, and therefore do not infringe the 
claims in controversy. 

The Elliott patent. No. 665,774, was in interférence with an applica- 
tion filed by the inventor of défendants' machine, and was decided ad- ■ 
versely to him, but such décision is not the équivalent of an adjudica- 
tion as to patentability and infringement (Hildreth v. Norton, 159 
Fed. 428, 86 C.'C. A. 408), and the défendants are not precluded in 
this action to challenge the validity of the patent as a true combination, 
even though no appeal was taken from the décision of the Commission- 
er of Patents or the patentée failed to comply with the rules of the 
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Patent Office to file a demurrer which would hâve presented for dé- 
cision the question of patentability of the claims. Automatic Racking 
Mach. Co. V. White Racker Co. (C. C.) 145 Fed. 643. The Elhott 
machine concededly embodies the gênerai arrangement of the Hatch & 
Hillard patent, No. 620,125, hereinbefore considered and held to be 
infringed by the défendants' machine. The involved claims 1, 2, 3, 4, 
and 5 point out that the éléments are in combination with a normally 
stationary plate or platen and normally stationary book support which 
is movable laterally underneath the platen and consisting of two ver- 
tically depressible élévations or boards. Such boards or supports are 
attached to the table in such manner as to hold both sides of the book 
in writing; the object being to bring one side of the book in correct 
alignment with the platen, and turning the page to allow it to rest on 
the platen during the printing opération. The feature by which the book 
support moves from one side of the table to the other and its séparation 
into two vertically depressible book supports is admittedly the new élé- 
ment of the claims which are for a combination of éléments well known 
in the art. Indeed, the main différence between the prior Hatch & Hil- 
lard patent and the patent in suit is that in the former the supporting 
frame is vertically adjustable and the base-frame is arranged for mov- 
ing on the plate from one side to the other. I do not doubt that in de- 
fendants' machine are embodied the varions éléments of the claims in 
controversy, but it is a question whether such combination claims are not 
void as being for old éléments without performing any new func- 
tions or carrying out any new method of opération. To escape being a 
mère aggregation, the éléments of the combination must co-operatively 
perform a différent function from what they did bef ore, unless it is 
shown that in the combination as applied to a machine or device in its 
entirety a new and useful resuit is produced. Bullock Elec. Mfg. Co. 
V. General Electric Co., 149 Fed. 409, 79 C. C. A. 329 ; Goodyear Tire 
Co. V. Rubber Tire Co., 116 Fed. 363, 53 C. C. A. 583 ; Spear Stove 
& Heating Co. v. Kelsey Co., 158 Fed. 622, 85 C. C. A. 444; Ameri- 
can Saddle Co. v. Sager Gear Co. (C. C.) 122 Fed. 645; Johnson v. 
Foos Mfg. Co., 141 Fed. 73, 72 C. C. A. 105. 

As applied to claim 1, the proofs show that in the patent to Hatch 
& Hillard is found a platen and base-frame pivoted to the supporting- 
frame. That the base-frame is not movable laterally is not thought 
material. In the patent to Harriman, No. 242,309, are found divided 
platforms adapted to be raised and also for the purpose of adjusting 
the book. It has also a movable carriage, together with supporting 
members mounted and guided to conveniently write on différent sides 
of the book. In the patent to Leverich is shown a longitudinal de- 
pression and a movable carriage which has provided rising and falling 
book supporting leaves for upholding the sides of the book. In the 
patent to Crary hereinbefore mentioned is shown a table having upon 
it a typewriting machine and a fiât platen to suitably hold the leaf of 
the book during the writing process. Such patent also has a base- 
frame mounted to be tilted away from the platen and in relation there- 
to. As to claim 2, the platen and base frame is shown in the Halle 
patent hereinbefore considered. Leverich also illustrâtes a book sup- 
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port with leaves that are adapted to rise and fall; the support being 
adapted to shift laterally. 

Enough has been said to indicate the functional opération of the 
différent éléments in the apparatuses of the prior art. The combina- 
tion of the daims doubtless is new, but it is not apparent that any new 
resuit is attained thereby. The parts or éléments hère perform the 
same function as in the structures from which they were taken and 
without the accomplishment of any original resuit. A more convenient 
or salable structure probably is produced by the adaptation of the 
means described in the spécification, but this was not sufficient, for it 
has been f requently held that : 

"The adaptation of well-known devices and means to the accomplishment 
of the desired resuit whIch had been before accompUshed In substantially the 
same manner by substantially the same means, although not in precisely the 
same combination, amounts to no more than mechanical skill," Eastman Ko- 
dak Co. V. Anthony & Soovill Co. (C. C.) 139 Fed. 36, 

Hence the patent under considération, being for mère aggregation, 
is void. 

The Smith patent, No. 669,355, covers clamps or lips for holding the 
t3fpewriting vvork down on the platen. The clamps or lips in the spé- 
cifie form of construction are fixed to the track rails which when 
raised release the paper. The sole feature of novelty is the use of 
the clamping device in connection with the rails or base-frame, so that 
upon lifting the latter the clamping device performs its function. The 
défendants' clamping device consists of a séries of small plates attach- 
ed lengthwise to the rails, and when in operative position, overlie the 
platen. Défendants' clamps or grippers are operated by spring ar- 
rangement located above the front end of the platen, and, when the 
spring is manipulated, the grippers or clamping devices drop down 
against the platen or paper. I think the prior art which is invoked by the 
défendants to invalidate the claims in controversy substantially disclos- 
es the combination in suit. The patentée claims that he achieves a 
bénéficiai resuit by releasing the clips on merely lifting the base-frame, 
and that by such opération it is unnecessary to raise the printing mech- 
anism any appréciable distance in order to adjust the paper on the 
platen. But in my estimation no inventive skill was exercised in 
adapting a clamping device in the manner specified in the claims. Cer- 
tainly the patent to Veith anticipâtes, for there is shown a yielding 
lip attached to the upper end of the base-frame which normally rests 
on each side of the platen, and does not overlie it as in complainant's 
patent. That it does not rest on the platen is an immaterial distinc- 
tion, inasmuch as it substantially performs the précise function of the 
claims in issue. Other anticipatory patents are cited in défendants' 
brief ; but it is unnecessary to discuss them. 

The patent to Halle, No. 705,527, is for a work gage consisting o£ 
studs and ribs located outside of the base-frame and the platen. The 
proofs show that, when the base-frame is raised, the paper or page is 
placed on the platen and held by the work gage, and, when the base- 
frame résumes its ordinary position, it rests on the paper and clamps 
it. Claim 7 reads as follows: 
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"7. In a typewriting machine, the combination wHh the platon, and thf 
rails or guides for tlie traveling printing meclianisni, of a work-gage havJng 
a su])port distinct from tlie platen and arrauged to lie outside of the verticai 
plane of a rail or guide." 

The combination of a platen, base and frame, and work gage which 
performs its functions outside and irrespective of the platen, was new 
and novel. Although a very simple device its value and usefulness in 
machines of this description are thought to hâve advanced the art in 
a modest way. The arrangement of the pins alongside the edge of the 
platen and the bar with its projection or gage concededly help to keep 
in position the paper during the progress of printing. The défendants, 
in connection with their printing machine, use a virork gage which is 
supported by a séries of clamps connected to the rails or base-frame. 
The work gage consisting of aligning pins located on the under side 
of the clamps has a support inside of the rail and is interposed between 
the rail and the platen, extending parallel thereto. The contention 
that défendant does not infringe because its work gage is positioned 
inside of the track rails is immaterial, and, even construing the claims 
narrowly, its device is fairly covered and included by complainant's 
patent. The same results are achieved by défendants by the use of 
équivalent means. Their gage device aligns the work upon the platen, 
and holds it in proper position for printing. I hâve examined the 
patents to Cash and Cohn, but in my judgment they do not anticipate 
the claim. 

It follows that claims 11, 12, and 13 of patent No. 620,135, to Hatch 
& Hillard, and claim 7 .of patent No. 705,527, to Halle, are valid and 
infringed by the défendant; that the patents No. 633,681, to Fisher 
& Laganke, and No. 633,680 to Fisher, as construed by the court, are 
not infringed by the défendants; that patents No. 621,660, to Halle, 
No. 665,774, to Elliott, and to Smith, No. 669,355, are invalid. Ap- 
propriate decrees may be entered, but without costs to either party. 



BOYER V. CLEVELAND PNEUMATIC TOOL CO. 
(Circuit Court, N. D. Ohio, B. D. May 21, ]909.) 

No. 6,284. 

Patents (§ ,328*) — Validity a^v Infringbmext— Pneumatic ITammer. 

The Boyer patent, Xo. 667,803, for a pneumatic liammer having a length 
of strolîe gi'eater than the length of the Iiannneriug piston, as to claims 
1 to 9 and 32, is void for anticipation ; aiso lidil not infringed, if couceded 
validity. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Rector & Hibben, for complainant. 

Cook, McGowan & Foote and E. Hayward Fairbanks, for défend- 
ant. 

TAYLER, District Judge. This is a suit charging the infringement 
by the défendant of claims 1 to 9, inclusive, and claim 32, of patent 

•For other cases see same topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



106 ITl FEDERAL KEPORTEK. 

No. 667,863, dated February 13, 1901, for a pneumatic hammer, is- 
sued to Joseph Boyer. This invention relates, as described by the 
patentée, more particularly to that class of tools, commonly known as 
"pneumatic hammers," in which the reciprocating piston opérâtes as a 
hammer or striker to deliver blows upon a chisel or other working tool 
inserted in or carried by the front end of the cylinder; and has for 
its principal object the provision of means whereby the piston may be 
permitted a longer stroke and thereby enabled to strike a harder blow 
than had theretofore been usual in devices of that kind. 

The drawings show an ingénions and complicated device whereby 
the hammering piston is given a length of stroke greater than the 
length of the piston. By thus lengthening the stroke, as compared 
with the length of the piston itself, it is manifest that a much more 
powerful blow can be given than where the length of the stroke is 
limited by the length of the piston. In the hammers in which the 
length of the piston régulâtes the length of the stroke, the inlet and 
outlet of compressed air are controlled by the opening and closing of 
ports or valves, depending on whether the port is covered or un- 
covered by the moving piston. In the device where the length of the 
stroke is greater than the length of the piston, it is manifest that the 
control of the entry or exit of compressed air must be otherwise than 
by the mère lengtli of the piston itself. The patent in suit accom- 
plishes this resuit, and the question hère involved is whether or not 
it had been anticipated by previous use or patents. 

The device which défendant uses is made in accordance with patent 
No.. 73l),589, issued August 4, 1903, to C. B. Richards. 

A large number of patents are cited as showing anticipation of the 
Boyer patent of 1901. Among them, and not intending to include ail 
that may be - important, are British patents to Gray, 1,095 of 1863, 
Johnson, 3,125 of 1872, and Kloyd, 2,693 of 1877, as well as the Amer- 
ican patents to Manson, No. 152,391, Harthan, No. 590,661, Wren. 
No. 303,344, Von Buhler, No. 510,155, Clément, No. 522,511, and 
Allen, No. 194,396. 

I hâve corne to the conclusion, upon an examination of the prior 
art: 

1. That the idea of a pneumatic hammer which had a stroke longer 
than the length of the piston was old when Boyer took out his patent. 
Manson, No. 152,391, granted June 23, 1874 ; Harthan, No. 590,661, 
granted September 28, 1897. The pistons in thèse hammers were 
controlled by tappet or mechanically actuated valves, while in the 
Boyer hammer the piston was controlled by a fluid actuated valve. 

2. That the valve arrangement which he described — that is to say, 
a piston-controlling valve, operated by fluid pressure only and con- 
trolling the reciprocations of the piston in the cylinder — was also old. 
Indeed, Boyer admits that this method of opération and control of 
pistons is old. On page 4 of the patent in suit, at line 43, he says: 

"I am aware that It lias heretofore been proposed in steam. engines of cer- 
tain tyi>es to operate tlie valve or valves by means of air compressed by tbe 
l)iston ; but I am not aware of any adaptation of such idea to devices siich as 
pueuiuatie hammers, nor of any embodimeut of It in steam englues iu a. torm 
snitable for use in pneumatic hammers." 
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Assuniing that this admission is to be taken as stating exactly the 
State of the art at the tirne it was made, it cannot be seriously contend- 
ed that there was any novelty in the introduction of the idea of a fluid- 
actuated valve in a pneumatic hammer. 

3. That the difficulty of determining whether or not the Boyer patent 
is entitled to precedence or priority dépends upon the differentiation 
between that patent and those which preceded it as a mère mechanical 
appHance and not involving any principle of opération. In this re- 
spect there is certainly no infringement by the défendant of the patent 
in suit. 

4. Défendant ofïered in évidence the file wrapper, contents, and 
drawings in the matter of the appHcation of Charles K. Pickles, iiled 
June 16, 1903, for improvement in pneumatic impact tools. This is 
not to be considered evidential, but argumentative ; and argumenta- 
tively it is convincing, and may be summarily stated as follows: The 
Boyer patent was issued February 12, 1901. June 16, 1903, Charles 
K. Pickles filed his application for a patent for an improvement in 
pneumatic impact tools. His daims, nine in number, were identical 
with claims 1 to 8 and claim 32 of the Boyer patent. Manifestly, 

■ this was an application filed in conformity to rule 94 of the Patent 
Office, where a new applicant claimed to be the real inventer of a 
device for which a patent had previously been granted to another per- 
son, and he therefore sought an interférence, whereby the question of 
priority of invention would be heard in the Patent Office. There was 
an incidental controversy, not important hère, growing out of a claim 
of want of consistency between Pickles' claims and the drawings 
which he showed of his device. 

The examiner rejected claims 1 to 8 on the British patents to Gray, 
Johnson, and Floyd, and also on the Boyer patent in suit. Claim 9 
was held to be objectionable for a mechanical reason, and also because 
it was anticipated by the British patent to Floyd. 

On an application to reconsider, and also on an allowance ofthe 
claims and déclaration of the interférence with the Boyer patent, the 
claims were again considered and again rejected for the reasons set out 
in the first réjection, with this additional observation: That the English 
patents on account of which the Pickles application was rejected were 
not a part of the record in the Boyer application. 

The case was again heard on application of Pickles by another ex- 
aminer, and he adhered to the former conclusion, that claims 1 to 8 
were objectionable for the reasons stated in the first réjection, claim 9 
for the reason that had been theretofore given, and that ail the claims 
were held anticipated by the références of record. 

On a pétition from the action of the examiner, an appeal was al- 
lowed to the examiners in chief, who held claims 1 to 8, inclusive, 
were anticipated by the British patents to Gray and Johnson, and the 
grasping handle feature by the patent to Gray. 

Finally, it was heard by the examiners in chief on appeal, who held 
that claims 1, 3, 3, and 4 were fully anticipated by the British patent to 
Gray, that 5 and 6 were in their several parts anticipated by the Gray 
and Floyd patents, 7 and 8 by the Johnson patent, and ^9 for a Reason 
unimportant in this connection. 
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Then the case was heard on appeal from the examîners in chief 
lo the Commissioner of Patents, who held that ail the daims are 
rejected on the following références: Boyer, and British patents to 
Gray, Johnson, and Floyd. The Commissioner sets out in his opin- 
ion the détails, in which it appears that the British patents anticipated 
the claims of the Pickles application. Of course, if they anticipated 
the claims of the Pickles application, they must hâve anticipated the 
claims of the Boyer patent. 

As was observed in the early part of the discussion of this opinion, 
the argument presented by the Patent Office against the novelty and 
invention of the Pickles application, and, therefore, of the Boyer 
patent, in so far as thèse claims are concerned, is convincing. 

This subject was most carefully and exhaustively inquired into by 
the several examiners and by the Commissioners of Patents, at least 
six independent investigations having been made. In the course of 
the décisions we discover that the anticipatory patents cited against 
Pickles' application were not before the Patent Office when the Boyer 
application was considered. If they had been, it would make no dif- 
férence in the persuasiveness of the argument, because whatever might 
be said to be an anticipation of claims 1 to 9 of the Pickles appHcation 
was an anticipation of claims 1 to 8 and claim 33 of the Boyer patent. 
So that we hâve not only the moral persuasiveness of many and ex- 
haustive investigations by the experts bi the Patent Office respecting 
the history of the art and the question of anticipation, but also the 
detailed argument presented by the several officiais of the Patent Of- 
fice on the several occasions when this important question was before 
it. The argument made by thèse examiners and the Commissioner are 
absolutely convincing to me, apart from the persuasiveness of the 
Harthan and other patents cited in the proof and argument in this 
case, that the Boyer patent is, in so far as claims 1 to 8 and claim 33 
are concerned, invalid because of anticipation. Certainly thèse claims, 
as well as claim 9, are invalid, if given sufficient scope to cover the 
alleged infringing device. 

The bill is, therefçre, dismissed, at complainant's costs. 



C. E. TAYNTOR GRANITE CO.v. GOETCHIUS et al. 
(Circuit Court, S. D. New York. June 23, 1900.) 

1. Patents (§ 328*) — Novelty— Roof fob Mausolkums. 

The Tayntor patent. Ko. 722,392, for a roof for mausoleums, construed, 
and held vqid for laek of novelty in view of the prlor art. 
[Ed. Note.— For other cases, see Patents, Dec. Dlg. § 328.*] 

2. ExEouTORS AHD Administbators (§ 430*) — Action— Personal ob Repré- 

sentative Gapacity. 

A suit caiinot be malntalned against the exeeutors of a décèdent for 
Infringemeut of a patent in the construction of a mausoleum in which 
the body of their décèdent was placed, where it was contracted and paid 
for by them and otUers indlvldually, and not as exeeutors, and the estate 
Is not the owner of the same. 

[Ed. Note. — For other cases, see Exeeutors and Admlnistrators, Dec. 
IMg. § 430.*] 

•For other oa^es see same topic & | ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. On final hearing. 

D. Frank Lloyd (E. Hayward Fairbanks, of counsel), for complain- 
ant. 

George C. Dean, for défendants. 

HOUGH, District Judge. Shortly before the filing of this bill the 
children of John M. Goetchius, deceased, late of this city, contributed 
in unequal shares a sum of money sufiicient to erect a family mauso- 
leum or burial vault in a cemetery situated in Westchester county, N. 
Y. The mausoleum was completed before this Htigation began, and 
the remains of Mr. Goetchius are there entombed. There is room in 
the vault, however, for other caskets, and it is in évidence that any 
member of the family may be placed there after death. Although 
the money to pay for this mausoleum was contributed by a number of 
the members of the family, the contractual responsibility for erecting 
the same was assumed by Henry K. Goetchius, who alone signed the 
building contract. This action is brought against certain of the con- 
tributors who are the executors of Goetchius, Sr. It is against them 
as executors, and there are no other parties défendant. The bill al- 
lèges, in substance, that the roof of the mausoleum in question is con- 
structed in violation of the complainant's right under patent No. 722,- 
393, granted March 10, 1903, and relating — 

"to an improvement in roofs for mausoleums, vaults, and the like, with the 
object in view of providing an improved roof construction, in which the seams 
forined by the junction of the several parts of the roof will be well protected, 
so as to prevent the rain from driving throijigh the said seams." 

The second claim of this patent reads thus : 

"A roof for mausoleums, vaults, and the like, comprising pedimeuts, side 
roof stones having ribs along their inner top edges, and a central roof stone 
havlng llps along its opijosite side edges, fltted to overlap the ribs upon the 
side roof stones, substantially as set forth." 

The construction hère claimed is confessedly exemplified in the 
Goetchius mausoleum, and consists of a roof whereof the portion ex- 
posed to thé sky and to the vertical downpour of rain consists of three 
parts, to wit, two stones, one on each side of the édifice, the lower edge 
of each of which forms the side eaves of the building (so to speak), and 
the upper edge of which reaches nearly to the roof ridge. Thèse stones 
are supported at the building's front and rear by the (so-called) tri- 
angular pediments there placed ; the slope or pitch of the roof being 
determined by the apex angle of said pediments. Thèse side roof 
stones are secured in place by a mortise and tenon arrangement, join- 
ing them to the pediments aforesaid at the building's front and rear, 
rCspectively. 

It will be seen that the roof as thus far described présents the skyline 
of a simple house roof, with an open space where the ridge pôle would 
ordinarily be. This open space is then filled in with a capstone (the 
"central roof stone" of the patent), extending solidly from front to 
rear, with its lower edges fitting against the upper edges of the roof 
stones aforesaid, resting at front and rear upon the pediments afore- 
said, and also overlapping the said side roof stones to the extent of 
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the lips described in the claim above quoted, just as one shingle over- 
laps another. In the testimony this capstone is sometimes spoken of 
as a; keystone: This is wholly inaccurate, for it is admitted that the 
capstone takes up no thrust, and it obviously performs none of the 
functions of a true keystone. ' • ■ 

In my opinion the invention asserted to réside in this patent (in so 
far as this suit is concerned) cônsists solely in so cutting away the 
major portion of the exposed surface of the two side roof stones as 
to leave a rib or ridge along ils upper outer edge ànd then resting the 
capstone lips upon said ridges or ribs, instead of upon the plane sur- 
face of the roof stonés. This construction élevâtes the exposed line 
of joinder between capstone and roof stones above the gênerai level 
of the slôping roof by just so much as the roof stones are eut away 
to forrn said ribs or ridges — in practice frorn % of an inch to li/4 
inches: The construction of thèse lipped and ribbed roof stones is 
expensive, because it invôlves additional stone cutting. The advantage 
thereof rests solely in its preyenting, or at ail events retarding, the en- 
trance of wind-driven rain into the édifice through the joints between 
capstone ànd roof stones by means of the raising of said joint or 
(what is the same thing) the dépression of the roof plane by the afore- 
said cutting away of the roof stones' surface. 

If this patent be valid and not anticipated, it is rtot only admitted 
that the Goetchius mausoleum infringes it, but it is proven that said 
mausoleum was erected by one Harrison with f ull knowledge of Tayn- 
tor's patent, who agreed with Mr. H. K. Goetchius to défend any suit 
which might be brought thereon; and this suit is being defended by 
Harrison. To me there appear two reasons why this bill should be 
dismissed: First, because the patent, in view of the prior art, dis- 
closes no patentable novelty (assuming that invention résides therein); 
and, second, because thèse défendants are not liable for whatever in- 
fringement'tôok place (if infringement there was). 

Two burial vaults or mausoleums. whose érection and disclosure to 
public view antedate Tayntor's application, hâve been shown, where- 
in three-stone roofs were use;d, with the upper surfaces of the side 
roof stones eut away, so as to leave lips or ridges on their inner edges 
in conjunction with a capstone forraed. with lips resting on the ribs 
or ridges aforesaid (Black and Feigenspan). In each of thèse examples 
, of the priqr art the exposed jointure of side stones and capstories is 
removed from the direct action of the rain in the same way, and ob- 
viously for the same purpose, as in Tayntor's construction. But a slope 
or pitch is given to the roof, not by placing the side stones on the sides 
of triangular pediments, but by sloping the upper surfaces of the side 
stones themselves by progressively removing more material from the 
upper surface of the side stones as the stonecutter progressed from rib 
to eave. It is thus possible for the roof of the Black and Feigenspan 
mausoleums tp ^rest flatly upon the frieze of the édifice, and no pedi- 
ments (in the sensé in which the word is used by Tayntor) are re- 
quired. ' 

Gomplainant, therefore, claims that his patent is for a five-stone con- 
struction — i. e., two pediments, two side stones, and one capstone — 
and that any one may erect a mausolevtm with rib-raised and rib-pro- 
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tected jointures, provided he does not slope his roof by the use of tri- 
angular pediments. In an art as old as is the one under considéra- 
tion, where great antiquity is indicated by the very name "mausoleum," 
a patent such as this cannot be given in my opinion a wide interpréta- 
tion. If pitched roofs for édifices of this construction were new, or if 
the existence and degree of that pitch had not long been determined 
by the shape of the front and rear walls of buildings (above the eave 
line), there might be something in complainant's contention; but it 
is not true that that portion of the front or rear wall of any building 
which lies between the eave line as a base and the ridge pôle as its 
apex is either necessarily a pediment, or even a part of the roof. It 
is a part of the wall, and is entitled to the name "pediment" only un- 
der circumstances succinctly set forth in the Century Dictionary (tit. 
"Pediment"). There were peaked roofs for mausoleums before Tayn- 
tor. Phelps' vault, French patent; French v. Carter (C. C.) 25 Fed. 
41 ; Id., 137 U. S. 239, 11 Sup. Ct. 90, 34 L. Ed. 664. And, as above 
shown, there were ribbed joints before Tayntor, and in an ancient art 
I do not think that he can successfully assert patentable novelty in put- 
ting together thèse ancient constructions and incidentally calling the 
"pediment" a part of his roof. 

On the second point mentioned I am of opinion that the proofs show 
that the executors of Goetchius did not build this mausoleum. They 
do not own it, nor does the estate of Mr. Goetchius own it. Neither 
the défendants, nor any of them, made any contract or did any act in 
respect of the mausoleum in question in his capacity as executor. This 
would be true, even if the édifice had been reared on private land; but 
it is alleged and proven to hâve been erected in a cemetery in the state 
of New York, and by the laws of this state a lot in such cemetery, 
when once used for purposes of interment, ceases to be property in 
the ordinary sensé of the word. It can only be used for the further 
interment of persons of the kin of the original purchaser, in accord- 
ance with the rules of the cemetery and the provisioti of the deed 
of conveyance. Without the consent of the cemetery authorities, noth- 
ing can be erected thereon or removed therefrom. Since, therefore, 
the défendants did not put up this building, do not own it, cannot re- 
move it, and hâve very obviously made no profit therefrom, and never 
wiU make any profit therefrom, I do not think that a bill in equity will 
lie. 

The bill is dismissed, with costs. 



TIIOMSON-ÎIOL'STOX ELECTRIC CO. v. STERLIXG-MEAKER CO. 

(Circuit Court, D. Xew Jersey. June 29, 1000.) 

Patents (§ 328*) — Invention— Contact Bevice fob Electrtc Railwats. 

The V.in Deiioele patent, No. 495,;i83. for an overliead contact devioe 
for eleetric railways, claims 1, 2, 3, 8, 9, 11, 12, and 13 are vold t'or hick 
of Invention, in view of patent No. 424,695, to the same patentée. 

[Ed. Note. — Eor other cases, see Patents, Dec. Dig. § 328.*] 
•For other cases see same topio St % nttmbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. On final hearing. 

L. F. H. Betts and Ramsay Hoguet, for complainant. 
Stephen J. Cox, for défendant. 

IvANNING, Circuit Judge. One of the questions presented in this 
cause is whether claims 1, 2, 3, 8, 9, 11, 12, and 13 of patent No. 495,- 
383 are valid. Claims 11, 12, and 13 were held invalid in 1895 by the 
Circuit Court for the District of Connecticut, and in 1898 by the Cir- 
cuit Court for the Southern District of New York, on the ground that 
no patentable invention was disclosed by them. See Thomson-Houston 
Electric Cô. v. Winchester Avenue Railway Co., 71 Fed. 192, and 
Thomson-Houston Electric Co. v. Union Railway Co., 87 Fed. 879. 
Notwithstanding thèse two, cases were in the same circuit, Judge Ship- 
man, in the latter of them, niade an independent examination of the 
question concerning the patentability of thèse three claims and sustain- 
ed the conclusion of Judge Townsend in the former case. Satisfied 
that the patent sets forth a decided improvement in the art of electric 
car propulsion, and désirons of sustaining it if I could find reasonable 
support in the law for so doing, I hâve followed the example of Judge 
Shipman and independently examined the claims and their history. 

The patent in suit is for new and useful improvements in overhead 
contact devices and switches for electric railways, invented by Charles 
J. Van Depoele. That Van Depoele made most important improve- 
ments in the art of electric car propulsion is not disputed. The appli- 
cation for what is called bis basic patent for improvements in contact 
devices and switches was filed on March 12, 1887; but he received 
no patent on that application until April 11, 1893, when patent No. 
495,443 was granted. While the application was pending in the patent 
office, and because it had become involved with certain interférences 
as to a part of its claims, the claims not so involved or some of them 
were "divided out" and embodied in separate applications. Thèse sepa- 
rate applications were filed on October 22, 1888, and March 21, 1889, 
and resulted in the grant of patents Nos. 424,695 and 424,910, on April 
1, 1890, a little more than three years before the so-called basic patent. 
No. 495,443, on the original application, was granted. In the spéc- 
ification of patent No. 424,695, and in certain of its claims, there is 
described a combination of an overhead conductor (trolley wire), a 
vehicle (trolley car), and a trailing contact arm (trolley pôle), hinged 
on a support and provided with a spring or weight at its shorter end, 
which serves to press the grooved wheel at the longer end upwardly 
against the conductor, and also, after the car lias turned a curve, to 
bring the arm back into a plane coïncident with the longitudinal center 
of the car. The feature of this patent to which attention is now di- 
rected is the tension device which subserves the double purpose of 
exerting a centralizing tendency upon the arm and maintaining con- 
tact between the grooved wheel and the conductor. This feature of 
the patent was sustained by the Circuit Court for the Southern Dis- 
trict of New York in Thomson-Houston Electric Co. v. Elmira Rail- 
way Co., 69 Fed. 257, and by the Circuit Court of Appeals of the Sec- 
ond Circuit in the same case on appeal, 71 Fed. 396, 18 C. C. A. 145. 
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The effort to sustain patent No. 495,443 — the so-called basic patent — 
resulted in failure ; the Circuit Court of Appeals of the Second Cir- 
cuit holding that the tension device therein described was none other 
than the one described in patent No. 434,695. Thomson-Houston Elec- 
tric Co. V. Hoosick Railway Ce, 82 Fed. 461, 27 C. C. A. 419. Later 
an application for a reissue of this patent was made. The reissue. No. 
11,872, was granted on November 13, 1900 ; but it, too, has been ad- 
judged to be void. Thomson-Houston Electric Co. v. Sterling-Meaker 
Co. (C. C.) 150 Fed. 589, and 158 Fed. 813, 86 C. C. A. 73. 

Between March 12, 1887, when the application for the so-called basic 
patent, No. 495,443, was filed, and October 22, 1888, when the division- 
al application for patent No. 424,695 was filed, naniely, on November 
15, 1887, Van Depoele verified by his affidavit another application for 
a patent, which application he filed on June 18, 1888. That applica- 
tion is the one on which patent No. 495,383 — the one now in suit — was 
granted, and its date is April 11, 1893, being the same as the date of 
the so-called basic patent. It does not purport to be a division of the 
application filed on March 12, 1887, but it does purport to set forth 
improvements upon the invention described in that application. It 
clearly contains a feature not expressly described in the so-called basic 
patent, No. 495,443, or in its divisional patent, No. 424,695. In the oth- 
er Van Depoele patents there was a centralizing tension device which 
restricted the latéral movement of the trolley pôle. In the patent in suit 
there is free rotatability of the trolley pôle about its support, so that 
when a car reaches the end of its route, instead of turning it on a 
turntable or a circular track, or unhooking or disconnecting the trolley 
pôle, swinging it around, and again rehooking or reconnecting it, as 
must be donc when the devices described in the other Van Depoele 
patents above mentioned are used, ail that need be done is to swing the 
trolley pôle around 180 degrees. It is claimed, too, that by this free 
rotatability electrical contact at sharp curves on high speed is more cer- 
tâinly preserved. This new feature, it is urged, is a marked improve- 
ment, and an able argument has been made to establish its patentability. 
But, after careful considération of the proofs and the arguments, I 
find myself forced, as to claims 11, 12, and 13, to the same conclusion 
expressed by Judges Townsend and Shipman. In patent No. 424,695, 
granted three years prior to the granting of the patent in suit, the 
combination of the patent in suit, except as to free rotatability of the 
trolley pôle, was shown. The only important change necessary to se- 
cure that rotatability was to attach the tension spring at the short end 
of the trolley pôle to a rotatable support for the trolley pôle, rather 
than to some fixed part of the car. Such a change did not involve in- 
vention. As was said by Judge Shipman (87 Fed. 882) : 

"When Van Depoele had advanced to the point of his improvement where 
he said, 'I must advance another step and make the contact arm freely ro- 
tate,' the universality of mechanism of this sort made the meehanical taslv 
an easy one." 

Claims 1, 2, 3, 8, and 9 may be briefly disposed of. They are as 
completely devoid of patentable novelty as are claims 11, 12, and 13. 
Their principal distinguishing feature is a free latéral swing of the 
171 F.— 8 
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trolley arm. That may be secured, as above shown, simplv by attach- 
ing the tension spring of patent No. 424,695 to the rotatable support. 

It is unnecessary to consider any of the other défenses presented. 

The bill must be dismissed, with costs. 



HESS-BRI6HT MFG. CO. et al. v. STANDARD ROT.LER BBARING CO. 

(Circuit Court, B. D. Pennsylvanla. June 26, 1909.) 

No. 233. 

Time (§ S*)— Computation — Dats— Constrtjction of Statute. 

In Computing tlme under Rev. St § 4887, as amended by Act March 
S, 1903, c. 1019, 32 Stat 1225 (U. S. Ôomp. St. Supp. 1907, p. 1003), per- 
mlttlng the flUng of an application for a patent In thls country withla 
12 months after the fiUng of an application for a patent for the same in- 
vention In a foreign country, the day of the application in the forelgn 
country Is excluded, and where the foreign application was flled on Feb- 
ruary 23d, an application flled In thls country on February 23d of the 
foUowlng year was In tlme. 

[Ed. Note.— For other cases, see Time, Cent Dlg. |§ 11-32; Dec. Dig. 
i 9.*] 

In Equity. On bill and plea. 

Dwight M. L^wrey and Robert Fletcher Rogers, for complainants. 
Augustus B. Stoughton, for défendant. 

LANNING, Circuit Judge. The single question raised by the plea 
in this case has to do with the method of computing time under the 
provisions of section 4887 of the Revised Statutes, as amended by Act 
March 3, 1903, c. 1019, 32 Stat. 1225 (U. S. Comp. St. Supp. 1907, p. 
1003). That section provides that no person otherwise entitled there- 
to shall be debarred f rom receiving a patent for his invention, nor shalî 
any patent be declared invalid by reason of its having been first patent- 
ed in a foreign country, "unless the application for said foreign patent 
was filed more than twelve months * * * prier to the filing of the 
application in this country." A further provision of the section is to 
the effect that an application for a patent for an invention by any per- 
son who has previously regularly filed an application for a patent for 
the same invention in a foreign country which by treaty, convention, 
or law affords similar privilèges to citizens of the United States shall 
hâve the same force and effect as the same application would hâve if 
filed in this country on the date on which the application for patent 
for the same invention was filed in such foreign country, "provided the 
application in this country is filed within twelve months * * * f rom 
the earliest date on which any such foreign application was filed." 

By the plea it appears that the inventions covered by the two patents 
in suit were patented in Germany on an application filed in that country 
February 23, 1903. The earlier of the applications on which the two 
patents in suit were allowed was filed in this country on February 23, 

*For other oases see same toplo & i ncmbbb In Dec, & Am. Qi$s. 1907 to data. Se Rep'r IndezM 
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1904. The contention of the défendant is that the period of 13 months 
referred to in section 4887 of the Revised Statutes had expired before 
the earUer appHcation was filed in this country. Is this contention 
Sound? 

The défendant relies in part upon Russell v. Ledsam, 14 M. & W. 
574, where the plaintifï averred that original letters patent had been 
granted to him on February 26, 1825, ïor a term of 14 years, and that 
thèse letters patent were renewed on February 26, 1839. The défend- 
ant there contended that the renewal letters were granted after the 
expiration of the term of 14 years for which the original letters were 
granted. Baron Parke said: 

"The next question arises on a point reserved at the trial on the évidence 
in support of the seventh plea. That plea was that the second or renewed 
letters patent were granted after the expiration of the tèrm of 14 years grant- 
ed by the flrst letters patent. * * » The proof was that the original let- 
ters patent were dated on the 26th February, 1825, the second on the 26th 
February, 1839, and the question is whether the day of the date of the first 
letters patent was inclusive or exclusive. The usual course in récent tlines 
bas been to construe the day exclusively, whenever anything was to be done 
in a certain time after a given event or date ; and consequently the tlme for 
enroUing a spécification within six months given by the proviso is reckoned 
exclusively of the day of the date. * * * But In this case the question Is 
when the term given by a patent commences; and thesame rule would apply 
as to the commencement of a term, which, if It is to run from the date of 
the lease, includes the day of the date. It was asked by Mr. Kelly whether, if 
there had been an imitation of the invention on the day the patent was dat- 
ed, it would hâve been an infringement of It, and we hâve no doubt that the 
answer ought to be that It would ; and, If so, the day of the date would be 
included, and the patent woilld expire at mldnlght on the 25th day of Feb- 
ruary, 1839, for the law never takes notice of the fraction of a day, except 
where there are confllcting rights between subjects." 

This case was referred to in the later case of Williams v. Nash, 28 
Beav. 93. In this latter case it appeared that by act of Parliament it 
was provided that: 

"Letters patent should be void at the expiration of three years » * * 
from the date thereof unless there be paid before the expiration of the said 
three years * • * the stamp duties in the schedule to this act annexed." 

It was held that the payment of the stamp duty on February 26, 
1858, upon letters dated February 26, 1855, was in time to save the 
patent, and the language of Baron Parke from the Ledsam Case as 
to the usual course in récent times of excluding the day from which 
the computation is to be made was commented on as establishing the 
gênerai rule of computation. To the same eflfect are the cases of Hicks 
V. National Life Ins. Co., 60 Fed. 690, 9 C. C. A. 215, Suprême Coun- 
cil V. Gootee, 89 Fed. 941, 32 C. C. A. 436, and Sheets v. Selden's Les- 
see, 2 Wall. 190, 17 L. Ed. 822. Following thèse cases, as I understand 
them, I conclude that in the computation of time February 23, 1903, 
should be excluded, and that February 23, 1904, was available for the 
purposé of fiHng the original application for the patents now in suit. 
It is admitted that the latter of the two patents in suit was issued as a 
division of the application of the first patent. 

The plea will therefore be overruled, and the défendant allowed 20 
days after th€ service of a copy of the order overruHng the plea with- 
in which to file its answer. 
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UNDERWOOD TYPEWRITBB CO. y. ELLIOTT-FISHER CO. 

(Circuit Court, S. D. New York. July 12, 1909.) 

Patents (§ 322*) — Suit fob Infringement— Damages and Profits— Pkoof oï 
Mabking ob Notice. 

Where, in a suit for Infrlngement of a patent, the blll allèges the mark- 
Ing of the patented article as required by Rev. St. § 4900 (U. S. Comp. 
St. 1901, p. 3388), or notice to defendaiit of Infringement, the court may 
permit proof of such allégations at any time before final decree, even 
on an accountlng before the master after an interlocutory decree, in order 
to carry the accounting back of the fillng of the blll, where equity re- 
quires It, as where, although the issue waa tendered by the bill, the point 
was not raised on the hearing and no proof was Introduced thereon. 
[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 322.*] 

In Equity. This, in effect, is an application for a rule or order 
limiting the tnaster, on the accounting directed by the interlocutory 
decree, to proof of damages, etc., since the filing of the bill. 

See, also, 165 Fed. 937. 

Briesen & Knauth, for complainant. 
Robert Fletcher Roger s, for défendant. 

RAY, District Judge. I cannot assent to the claim that the inter- 
locutory decree entered limits the complainant to proof of damages 
or damages and profits subséquent to the filing of the bill. At the 
time of signing the interlocutory decree I was requested so to limit 
the accounting, but declined, and inserted the foUowing: 

"To whlch It [complainant] may be entltled under the proofs and pleadings 
herein." 

Prior to the final hearing the complainant did not prove, and in 
the record there was not proof, that the complainant had marked 
or given notice as required by section 4900, Rev. St. U. S. (U. S. 
Comp. St. 1901, p. 3888). The bill of complaint duly alleged mark- 
ing and notice. The issue was thus duly tendered. The point was 
not raised at the final hearing. If it had been, and complainant had 
claimed ability to show marking or notice at a date prior to bringing 
suit, the court in fairness would hâve done one of two things — 
sent the case back for proof on that question, or expressly referred 
the question to the master, allowing the case to go on the question of 
validity of the patent and infringement. This is not a case where the 
complainant has f ailed to allège marking or notice, and is not, there- 
fore, entitled to, show it under his pleadings. The question is: Can 
and should the court permit the complainant to show before the master 
marking or notice prior to the bringing of the suit, and thus carry the 
accounting back to a date prior thereto,^ or should it hold that no évi- 
dence on that subject can be given before the master? 

It is a question of procédure, rather than of jurisdiction. The 
court has ordered an accounting, and. has not confined it, as to the 
time it shall cover, otherwise than as mentioned. If the court has 
power, and justice demands, the master should be permitted to take 
the évidence of marking or of notice, as the case may be, and make 

•For otlier c«ses see eame toplc & i numbkb In. Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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his findings and report according to the justice of the case. Bring- 
ing suit was notice, and hence an accounting was proper. The ac- 
counting is now proceeding. The decree entered is purely inter- 
locutory. The Circuit Court has jurisdiction of the whole matter. 
It may open the whole case. Of course, there must be proof of 
marking or of notice beforç the complainant can charge the défend- 
ant in damages. Durilap v. Schofieîd, 153 U. S. 244, 14 Sup. Ct. 
576, 38 L. Ed. 436. That it is now seeking to do. I am of the 
opinion, while I do not approve the practice, that the complainant 
is entitled to give proof of marking or of notice prior to the com- 
mencement of the suit before the master. How far back the ac- 
counting shall reach is a matter for the master to détermine under 
the évidence adduced before him. To fix that date he must, in the 
absence of a limitation in the interlocutory decree, ascertain whether 
or not there was the requisite marking, or notice, or both; if notice, 
the date thereof. "The proofs in the case" are those which legiti- 
mately may be given under the pleadi'ngs and practice of the court. 
I do not think this holding is in violation of Dunlap v. Schofieîd, 
supra, or of Westinghouse v. Condit (C. C.) 159 Fed. 154. In this 
last case this court limited the accounting to the time after suit 
brought, on the ground there was no allégation in the bill of mark- 
ing or of notice, not on the ground that complainant had failed to 
make proof of marking or of notice prior to the final hearing. 
Marking and notice are issuable facts; but so long as the Circuit 
Court has the case, and prior to final decree, it may permit the proof 
to be given, even before the master. I think this is the resuit of 
the cases. This court has recently held, as did Judge Holt, that 
after interlocutory and before final decree proof by order of the 
court may be given of infringement by a défendant against whom 
there was no proof of infringement at the final hearing. 

I think the accounting should proceed and the évidence be taken. 
On application for final decree, the rights of the parties can be fully 
protected. 



FRANK et al. v. BERNARD. 

(Circuit Court, S. D. New York. May 1, 1909.) 
Patents (§ 326*) — Suit fob Infeingement— Fine fob Violatiow of Injunc- 

TION. 

A motion to set aside an order, entered three years previously, Impos- 
Ing a fine for contempt for violation of an Injunction against infringe- 
ment of a patent, denied. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg, §• 326.*] 

In Equity. On motion to vacate order imposing fine for contempt. 
For former opinion, see 146 Fed. 137. 

O. Ellery Edwards, Jr., for complainants. 
Henry D. Williams, for défendant. 

LACOMBE, Circuit Judge. I do not understand that any question 
of the validity and meritoriousness of the patent is presented. On 

•For otber cases se* same toplc & { ncubbb la Dec. & Am. Digs. 3^07 to date, & Rep'r Indexes 
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June.5; 1906, an-order was made by myself punishing the défendant 
with a trifling fine for contempt, viz., disobedience of an injunction 
against selling infringing articles. That order was made upon six 
affidavits and certain exhibits, which, with the injunction, constituted 
the record then before the court. A motion is now made to vacate 
such order and direct restitution oif such fine. That motion is based 
upon varions other documents referred to in the notice. At this late 
day the court sees no reason for reoperiing the prôceeding which ter- 
minated in the order of June 5th and for introducing new testimony 
touching the act of infringement then complained of . UpOn the record 
presented at that time I was conyinced that the pàrticular exhibit 
marked "E. H. L.," with i^s undercut waU, was an équivalent of the 
top-tilted wall of the patent, and such is still my opinion. Both secure 
the leather ring in place by pinching it between one wall and the pro- 
jecting top of the other wall. Whether, upon some dififerent record 
produced in support of an application to punish the défendant for some 
other alleged contempt, a like conclusion should be reached, is a ques- 
tion not now before mç. , 

The motion to vacate order of June 6th is denied. 



TJNITED STATES ex rel. HUIDEKOPER v. HADLEY et al. 

(Circuit Court, E. D. Missouri, N. D. June 22, 1909.) 

No. 493. 

Courts (§ S03*) — JtmisDicrioN or Fédéral Courts— Suit Against State. 

The State board of equallzation, created by Const. Mo. art. 10, § 18 (Ann. 
St. 1906, p. 293), and required to "adjust and equalize the valuation of 
real and personal propèrty among the several countles in the state," is a 
tribunal charged, with dutles as an agency of the state, in the perform- 
ance of which judgment must be exercised by Its menibers, and a suit 
against thein to compel them to raise the valuation of the propèrty in a 
fonnty is one against thé state, within the meaning of the eleventh con- 
stltutional amendment, of which a fédéral court Is without jurlsdiction. 

[Ed. Note. — ITor other cases, see Courts, Cent. Dig. §• 844% ; Dec. Dig. 
5 303.* 

Fédéral jurlsdiction of sults against state, see note to Tindall v. Wes- 
ley, 13 C. C. A. 1C5.] 

On Plea to Jurisdiction. 

Tatlow & Mitchell, for relator. 

Elliott W. Major, Atty. Gen. of Missouri, John M. Atkinson, Asst. 
Atty. Gen., for respondents. 

. DYER, District Judge. On the 14th of April last there was filed in 
this court by the relator herein a pétition for a writ of mandamus to 
be directed to and against the state board of equalization and the coun- 
ty board of equalization for the çounty of Maçon to hâve the valua- 
tion of the real and personal propèrty of Maçon county increased above 
the présent assessment as made by the county assessor, equalized by 
the state board of equalization, and finally passed upon and equalized 

«For other caeee see ssLfae topic & { numbeb in Dec. & Am. Pigs. 1S07 to date, & Rep'r Indexes- 
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by the county board. The state board of equalization îs composed of 
the Governor, State Auditor, State Treasurer, Secretary of State, and 
the Attorney General. The county board is composed of the judges 
of the county court, county surveyor, county assessor, county coUec- 
tor, and the clerk of the county court. The relator is a judgment 
créditer of the county of Maçon for a large sum, and in his pétition for 
the writ of mandamus claims, among other things, that he has hereto- 
fore been and still is prevented from realizing on his judgments 
against the county, for the reason that respondents hâve wrongfully 
failed, neglected, and refused to assess the property of Maçon county 
at its true value in money, in violation of the laws of the state, and 
that this refusai, neglect, and failure was the resuit of a conspiracy 
entered into by the respondents to assess the property far below its 
true value in money, so that the relator could not realize upon his 
judgments against the county, etc. The pétition makes varions other 
allégations of misconduct upon the part of the respondents, not neces- 
sary in the opinion of the court to he hère particularly stated. 

To the pétition hère under considération the respondents, on the 
27th of May last, at and during the regular term of this court, filed 
a plea in words and figures following: 

"Plea to Juriscllction. 

"Now eome Herbert S. Hadley, James CowRill, Eliott W. ilajor, John P. 
Gordon, and Corneliss P. Roach, constltuting the state hoard of equalization, 
and api)earlng for the purpose of this plea, and for no other purpose what- 
ever, and reserving to themselves ail rlghts and privilèges to défend as they 
may he hereaft'cr advised, say that the relator caunot and ought not to hâve 
and maintain this action, for it appears that this honorable Court has not 
and cannot hâve .iurisdiction of the subject-matter of this action, and of the 
person of thèse respondents as herein sued ; and so thèse respondents say 
that they ous-'lit not to be reqnired to further appear and défend this action, 
but the same ought abate and cease." . 

This plea raises the only question for présent considération. The 
plea necessarily admits ail of the allégations of the bill, and, this being 
true, the sole question is: Has this court jurisdiction to issue the 
writ and compel compliance therewith? This requires a brief con- 
sidération of the laws of the state touching the assessment of property 
for the purpose of taxation and the collection and disbursement of the 
revenues derived therefrom. 

Article 10, § 18, of the state Constitution (Ann. St. 1906, p. 293), is 
as follows: 

Article 10. S 18: "There shall he a state hoard of equalization eonsisting of 
the Governor, State Auditor, State Treasurer, Secretary of State and Attor- 
ney General. The duty of said board shall be to adjust and equalize tlie val- 
uation of re.<)l and Personal property among the several counties in the state. 
and it shall i)erform sueh other duties as are or may be preserlbed by law." 

This provision of the Constitution imposes upon the state board of 
equalization the duty "to adjust and equalize the valuation of real and 
Personal property among the several counties in the state." 

Sections 9126, 9127, 9129, and 9130, of the Revised Statutes of Mis- 
souri of 1899 (Ann. St. 1906, pp. 4204, 4205), are as follows : 

"Sec. 0120. The board shall meet at the Capitol in the elty of Jelïerson on 
thé lust Wednesday in Febi'uary, 1894, and every year thoreafter, a majorlty 
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of wlîom shall constitute a quorum, and tlie members tliereof sliaH eacli Iake 
an oatli or affirmation that lie will, to tlie best of liis knowledge and ability, 
equalize the valuationof real and jiersonal property among tUe several couu- 
ties in tbis state, aceordlng to the rnles prescribed by this cliapter for «qual- 
izlng aud valuing real property; and the secretary tif the board shall keep an 
aceurate aecount of ail their proccodings aud orders, and file the same, to- 
gether with ail of their papers, in the office of the State Auditor. 

"Sec. 9127. The State Auditor shall lay before the board of equalization 
the abstracts of ail taxable property in the state aud the abstracts of the 
sales of real estate in such countiea as returned to him by the respective 
county clerks and the président of the board of assessors of the clty of St. 
Louis, and the board shall classify ail real estate situate in cities, towns and 
villages as tovvn lots, and ail other real estate as farniing lands, and slia.U 
classify ail Personal property as follows: First, banking corporations; sec- 
ond, railroad corporations; third, street railway corporations; fourth, ail 
other corporations ; fif th, bonds, notes, and évidences of indebtedness ; sixth, 
horses, mares and geldings ; seventh, mules ; eighth, asses and jennets ; ninth. 
neat eattle ; tenth, sheep ; eleventh, svyine ; twelf th, farm implements aud ail 
other Personal property. And the board shall proceed to equalize the value 
of each class thereof among the respective counties of the state in the foUow- 
ing manner; 

"First. It shall add to the valuation of each class of the property, real or 
Personal, of each county wliieh It believes to be valued below Its real value in 
money such per centum as will increase the same in each case to its true 
Talue. 

Second. It shall deduct from the valuation of each class of property, real 
or Personal, of each county which it believes to be valued above its real value 
in money such per centum as will reduce the same in each case to its truo 
value." 

"Sec. 0129. When the state board of equalization shall hâve completed its 
labors, the State Auditor shall immediately transmit to each county clerk the 
per centum added to or deducted from the valuation of the property of his 
county, specifying the percentage added or deducted from the real property 
and the Personal property respectively, and also the value of the real aud 
Personal property of his county as equalized by said board ; and said clerk 
shall furnish one copy thereof to the assessor, and oiie copy to be laid before 
the annual county board of equalization. And it shall be the duty of the State 
Auditor to requlre of clerks of the several county courts of this state to keep 
up the aggregate valuation of real and personal property in their respective 
counties, for those years in which no state board of equalization is held, to 
the aggregate amount flxed by the last state board of equalization. 

"Sec. 9130. There shall be In each county in this state, except the city of 
St. Louis, a county board of equalization, which board shall eonsist of the 
couBty clerk, who shall be secretary of the same, but hâve no vote, the count.v 
surveyor, the judges of the county court, and the county assessor, which boiird 
shall meet at the office of the county clerk ou the first Monday in April of 
each year. * * * •' 

Full, able, and exhaustive briefs (indicating great research) hâve 
been presented by counsel for relater and counsel for respondents. It 
is claimed by relator's counsel that this is not a suit against the state, 
within the meaning of the eleventh amendment to the fédéral Consti- 
tution, and that the officers against whom the pétition is leveled are 
mère créatures of the law, and the duties imposed upon them merely 
ministerial. Herein lies the real question to be determined by the 
court. If the proceeding is one against the state, then counsel for 
relator concèdes that the action will not lie. It is also conceded by 
counsel for relator (if I understand them correctly) that, if the state 
board of equalization has discrétion to increase or diminish the rate 
of taxation, then the board acts as (at least) a quasi judicial body, and 
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its action caniiot in the présent proceeding be reviewed for the pur- 
pose of determining whether or not the assessment is too low. 

Varions authorities are cited by counsel in support of and against 
the proposition as they respectively contend. It is hardly necessary 
for this court to review at length thèse several authorities, and I 
shall only refer to one or two décisions of the Suprême Court of the 
United States which seem to support the vievvs entertained by this 
court : 

'■The State board of equalization is one of the instrumentalities provided by 
the State for the purpose of raising the publie revenue by way of taxation. 
* * * Acting under the Constitution and laws of the state, the board 
therefore represents the state, and its action is the action of the state." Ray- 
mond V, Chicago Traction Co., 207 U. S. 35, 36, 28 Sup. Ct. 7, 52 L. Ed. 78. 

In the case of Pennoyer v. McConnaughy, 140 U. S. 9, 10, 11, 11 
Sup. Ct. 699, 701, 35 L. Ed. 363, the court says: 

"The question, then, of jurisdiction, Is first presented for détermination. Is 
this suit, in légal effect, one against a state, within the meaning of the elev- 
enth amendmeut to the Constitution? A very large number of cases involv- 
ing a variety of questions arlsing under this amendment hâve been before this 
court for adjudication ; and, as might naturally be expected, in view of the 
Important Interests and the wide-reachlng political relations Involved, the dis- 
senting opinions hâve been numerous. Still the gênerai prlnciples enunciated 
by thèse adjudications will, upon a review of the whole, be found to be such 
as the majority of the court and the dissentients are substantially agreed 
upon. It is well settled that no action can be maintalned in any fédéral court 
by the eitizens of one of the states against a state, without its consent, even 
though the sole object of such suit be to bring the state within the opération 
of the coustitutioual provision which provides that 'no state shall pass any 
law impairing the obligation of contracts.' This immunity of a state from 
suit is absolute and unqualified, and the constitutional provision securing it is 
not to be so coiistrued as to place the state within the reach of the process of 
the court. Aceordingly it is equally well settled that a suit against the oflicers 
of a state, to compel them to do the acts which constitute a performance by 
It of its contracts, is, in efifect, a suit against the state itself." 

The provision of the state Constitution before quoted créâtes the 
board of equahzation, and it is charged to "adjust and equalize the 
valuation of real and personal property among the several counties 
in the state." The word "adjust" is defîned as follows: 

"To settle or bring to a satisfactory state, so that parties are agreed in the 
resuit ; as to adjust accounts ; the différences are adjusted." 

To "equaHze" means: 

"To make equal, to cause to correspond, or be like, in amount or degree as 
compared ; as to equalize accounts, burdeus, or taxes." 

The state board of equahzation is in the opinion of the court a 
tribunal created by the Constitution and charged with certain duties, 
in the performance of which judgment must be exercised by its mem- 
bers. The board to ail intents and purposes acts for the state in fixing 
the values upon property subject to taxation and is in every sensé of 
the word, so far as this proceeding is concerned, the state itself. If 
the présent board has valued the property of Maçon county below its 
real value, this court is without authority to correct the error or to 
compel a true valuation. 

It follows that the plea to the jurisdiction of the court must be 
sustained, and the relator's pétition dismissed. It is so ordered. 
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FLORENCE MFG. CO. T. DOWD et al 

(Circuit Court, S. D. New York. June 23, 1909.) 

î. Teade-Mabks and Trade-Names (5 3*)— Mabks Subjbct to Appropria- 
tion—Descriptive Nameb. 

The Word "Keepclean" as a name for tollet brushes Is descriptive, and 
cannot be appropriated as a trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. S 6 ; Dec. Dlg. § 3.»] 
2. Tbade-Mabks and Trade-Names (|§ 69, 75*)— Unfaie Compétition. 

To entitle a manufacturer to an Injunctlon to prevent a competltor 
from imltating a name used by hlm to deslgnate hls goods wlilcli Is de- 
scriptive, and therefore not a valld trade-mark, the Imitation must be 
wlth fraudulent intent or such as Is calculated tp deceive ttie public. 
■ [Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Cig. §1 80, 86 ; Dec. Dlg. §§ 69, 75.*] 

In Equity. On final hearing. 

William A. Macleod and George P. Dike, for complainant. 
A. Bell Malcomson, for défendants. 

HOUGH, District Judge. The bill avers that complainant for a 
long time (viz., since about 1895) bas appropriated as a distinguish- 
ing name or mark for brushes made and sold by it the word "Keep- 
clean," and in 1897 registered the same as a trade-mark under Act 
March 3, 1881, c. 138, 21 Stat. 503 (U. S. Comp. St 1901, p. 3401). 
It is further averred that this trade-mark "Keepclean" is stamped or 
printed, not only upon complainant's brushes or upon tags attached 
thereto, but upon the "individual boxes or packages containing the 
said brushes." Défendants are charged in the bill with violating com- 
plainant's rights by selling within the jurisdiction of this court "brushes 
of inferior quality, * * * which are marked with the word 'Sta- 
kleen/ and, further, that défendants' inferior brushes are contained 
in 'individual boxes, * * * said boxes being made in imitation 
of the * * * boxes employed by' complainant. The bill prays 
that défendants be enjoined from selHng 'brushes * * * marked 
or stamped with the word "Sta-kleen," or with any imitation of the 
word "Keepclean" which is intended or calculated to deceive,' " and 
that an account be taken in the usual way. 

The case made by the évidence is hardly foreshadowed by the bill. 
It is, I think, proven that for many years the complainant bas been 
engaged in the manufacture and sale of brushes for toilet purposes. 
Its product is large, widely advertised, well known, and extensively 
used. Some 14 years ago it introduced to the trade what is called a 
"new Une of brushes"; i. e., first ordinary hair brushes, then clothes 
brushes, military brushes, etc. Ail thèse brushes were called "Keep- 
clean." Whether designed for one toilet purpose or another, they 
possessed and possess certain common characteristics ; i. e., they bave 
black wooden backs and white métal faces, to which the bristles are 
attached and from which they project. Thèse "Keepclean" brushes 
hâve been offered for sale in separate boxes, if not from the beginning, 

*For otber oases see same toplc & § nximsbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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at least for a considérable niimber of years. The "Keepclean" box 
bas well-defined characteristics, and, whether the box contains one 
kind of brush or another, it resembles its fellows in gênerai appear- 
ance, being oblong, rectangular, of a greenish basic color, with repré- 
sentations thereon of black-backed and white-faced brushes, and promi- 
nently exhibiting the word "Keepclean" in red letters on the greenish 
ground. The coraplainant's "Kçepclean" line of brushes, however, did 
not include a tooth brush until 1904 or 1905. The évidence on this 
point is not satisfactory; but upon the whole I am convinced that it 
was intended to put out a "Keepclean" tooth brush as early as 1903, 
but the article was not put on the market until the early part of 1905. 
When ofFered to the public, the tooth brush was put into, and bas 
since been sold in, boxes uniform in design and gênerai appearance 
(though of smaller size) to the hair and clothes brush boxes above de- 
scribed, and the tooth brush itself bas a black wooden back and a 
white métal face like the others. 

The défendants seem to bave at one time contemplated the manu- 
facture and sale of the larger toilet brushes under the "Sta-kleen" 
mark ; but as matter of fact they hâve (so far as the évidence indicates) 
manufactured and sold nothing but a tooth brush. This tooth brush 
is made under a mechanical patent (601,405), and was put on the mar- 
ket and actually sold in 1903 or 1903, and certainly before complain- 
ant's "Keepclean" tooth brush was offered to the public. From the 
beginning défendants hâve called their tooth brush the "Sta-kleen," 
and in 1904 they registered "Sta-kleen" as a trade-mark for "toilet 
brushes." For at least four years the two tooth brushes hâve been 
on the market together, and during that time both the parties to this 
action bave endeavored to register "Keepclean" and "Sta-kleen," re- 
spectively, as trade-marks under the prcsent act of Congress, and both 
bave been refused on the ground that the words are descriptive. 

In my opinion, not only are thèse words descriptive upon mère con- 
sidération of the words themselves, but an examination of the tooth 
brushes and their history confirms the finding. It is the complainant's 
object to furnish a metallic face from which the bristles may project, 
because the métal (apparently aluminum) does not afford easy adhér- 
ence for particles of dirt; while the patent under which défendants 
manufacture specifically rests its claim to invention upon an open 
or reticulated back, which reduces the space for lodgment of dirt 
to a minimum. The tooth brushes themselves manufactured by the 
parties to this litigation bear as little resemblance to each other as any 
two impleraents designed for the same function can bear, and it has 
not been asserted in argument that even the most casual purchaser 
could be deceived into mistaking one for the other if he looked at 
them. 

Complainant's case, therefore, rests on the following propositions: 
(1) That "Keepclean" is a trade-mark applicable and applied to toilet 
brushes generally (and inter alia tooth brushes), which trade-mark 
is infringed by défendants' use of "Sta-kleen." (3) If trade-mark 
validity be denied to "Keepclean," it must equally be denied to "Sta- 
kleen"; but complainant has for so many years made the public fa- 
miliar with "Keepclean" as descriptive of a whole line of brushes that 
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the use of "Sta-kleen" as applied to a tooth brush only is an unfair 
endeavor to find a market for défendants' single brush under cover of 
complainant's réputation for an entire line of toilet brushes. (3) The 
défendants' brush box is a colorable imitation of the "Keepclean" Une 
of boxes, and tliis not only constitutes unfair compétition in respect 
of the sale of tooth brushes, but is also conclusive in favor of com- 
plainant's second proposition above stated. 

As to the first contention, while I am of opinion that, if "Keepclean" 
were a valid trade-mark, "Sta-kleen" would be an infringement, it 
seems too plain for argument that under the évidence above set forth 
neither of the trade-names under considération is a good trade-mark 
as applied to toilet brushes of any variety. 

The second and third propositions are so closely allied that they 
may be considered together. There is some (contradicted) testimony 
showing that when défendants prepared to sell their "Sta-kleen" 
brush, and to that end gave to a box maker their first order for tooth 
brush boxes, they did intend to poach on complainant's business, but 
not, I think, in respect of the "Keepclean" articles. Long prior to 
the introduction of either tooth brush directly involved in this case, 
complainant had manufactured, advertised, and sold the "Prophylac- 
tic" tooth brush. This is a brush with an open back, and quite closely 
resembles the "Sta-kleen" brush. Complainant had sold this brush in 
a peculiar box, which box had been manufactured by the same maker 
to whom défendants gave their first order for "Sta-kleen" boxes. 
It may be true that défendants requested the box maker to provide 
them with a box which in gênerai appearance would imitate the 
Prophylactic box. But this action is not for unfair compétition with 
the Prophylactic brush, nor was any such imitation box actually 
made, and we are concerned hère only with défendants' "Sta-kleen" 
box. 

This box is (and has been for a period longer than the business life 
of the "Keepclean" tooth brush) of a slaty bluish color, bearing very 
distinctive ornamentation which does not in the least resemble that 
of complainant's brush réceptacle. The sole similarity between the two 
boxes (other than size and shape) is that the words "Keepclean" and 
"Sta-kleen" are both printed in red, though in wholly différent styles 
of type. In my judgment no person of ordinary intelligence could 
be deceived into taking one of thèse boxes for the other, and complain- 
ant has adduced no évidence that any one has been deceived as matter 
of f act. It is shown by one witness that he went into a drug store, ask- 
ed for a Keepclean brush, was handed a box, did not look at it, and 
when he returned to his office discovered that he had the "Sta-kleen" 
article. This might furnish a cause of action against the druggist, 
under Enoch Morgan's Sons Co. v. Wendover (C. C.) 43 Fed. 420, 
10 L. R. A. 283 ; but there is absolutely no proof that the druggist's 
misrepresentation was either directly caused by any act of the de- 
fendants, was the resuit of his own confusion with respect to the ar- 
ticles in question, or was due to any motive other than his own dis- 
honest désire to palm off what is perhaps a cheaper article, or at any 
rate one that he happened to bave in stock, on a peculiarly careless 
and inattentive member of the public. It is therefore to me plain 



THOMAS G. CAEROLL êc SON CD. V. m'ILVAINE * BALDWIN. 125 

that défendants' use of the "Sta-kleen" box does not constitute unfair 
compétition. 

As to the balance of complainant's case, it is admitted that the 
mère fact that when the "Sta-kleen" box was introduced there was no 
such thing as a "Keepclean" tooth brush is not conclusive in favor of 
the défendants. Collins & Co. v. Oliver Ames & Son Corporation (C. 
C.) 18 Fed. 561. It is therefore urged that "Keepclean," although de- 
scriptive, has been so long used by complainant, and so great a réputa- 
tion bas been built thereon, that an injunction should issue against 
"Sta-kleen" under Fuller v. Huff, 104 Fed. 141, 43 C. C. A. 453, 51 
h. R. A. 332, Meyer v. Medicine Co., 58 Fed. 884, 7 C. C. A. 558, 
Révère Rubber Co. v. Consolidated Hoof Pad Co. (C. C.) 139 Fed. 
151, and Von Mumm v. Frash (C. C.) 56 Fed. 830. But, in order to 
bring this case vt'ithin either the authority or the reasoning of the 
above décisions, the use sought to be enjoined must be fraudulent. 
Where the name upon which the complaining party has built up his 
business, or by which he has unfortunately chosen to designate it, is 
descriptive, or geographical, or otherv^ise invalid under trade-mark 
law, he cannot prevent another from using the same name, or one near- 
ly the same, if that other uses it "with such indications that the thing 
manufactured is the work of the one making it as would unmistakably 
inform the public of the fact." Williams v. Mitchell, 106 Fed. 168, 
45 C. C. A. 265. 

Complainant's évidence, measured by this standard, fails, in my 
judgment, to make out a case. There is évidence (above referred to) 
of a fruitless intention on défendants' part to illegitimately profit by 
complainant's advertisement and introduction of the word "Prophy- 
lactic" ; but that is certainly insufficient to warrant a finding even of in- 
tent to deceive in respect of "Keepclean." It is admittedly impossible 
to discover a "Sta-kleen" brush corresponding to the "Keepclean" 
hair, military, clothes, and nail brushes, and, as above set forth, no 
one is shown to hâve been deceived as to the "Keepclean" tooth brush, 
and I am unable to comprehend how any one can be deceived by de- 
fendants' product. In the absence of plain évidence of fraudulent 
intent or of actual déception, to permit this complainant to enjoin the 
défendants in respect of a descriptive word is going beyond even the 
wide 'iinits of the law of unfair compétition, and is practically an ex- 
tension of the law of trade-marks, not only illégal, in view of con- 
trolling décisions, but obviously injurious to the public. 

Let the bill be dismissed. 



THOMAS G. CARROLIj & SON CO. v. McILVAINB & BALDWIN, Inc. 

(arcuit Court, S. D. New York. June 23, 1909.) 

1. Teade-Mabks and Teade-Names (§ 45*) — TItlb— Epfect of Registbation. 
Registration of a trade-mark cannot eonfer title, If some other indi- 
vidual by prier adoption and use has acquired a common-law title. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 53 ; Dec. Dig. § 45.*] 

•For other cases see eame topic & § numbkb in Dec. £ Am. DIgs. 1907 to date, & Rep'r Indexe* 
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2. Teade-Mabks and Tbade-Names (§■ 21*)— Title— Contempobaneous Use. 

WLere the same trade-mark is used by difCerent persons In the same Une 
of business, and operatlng partly at least In the same territory, the ex- 
clusive use Is awarded to hlm who first devlsed and used the same, pro- 
vided he asserts hls rights wlthout lâches. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
DIg. § 24 ; Dec. Dlg. § 21.*] 

S. Trade-Maeks and Tbade-Names (§ 21*) — ^Titlœ— "Baltimore Club" 
Whiskt. 

The right to the use of the name "Baltimore Club" as a trade-mark 
for rye whisky held to be in défendant on the ground of prlor use, al- 
though both parties had used it continuously for many years, but In dif- 
férent localities. 

[Ed. Note. — For other cases, Bee Trade-Marks and Trade-Names, Cent. 
Dig. § 24 ; Dec. Dig. § 21.*] 

4 Tbade-Makks and Tbade-Names (§ 1*) — Natttee. 

A trade-mark merely dlstlngulshes and désignâtes the business In which 
it is used, and it is the business whlch Is to be protected, and not the 
trade-mark as a mère coUocation of words or symbols. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 1 ; Dec. Dig. § 1.*] 

5. Tba;de-Maeks and Tbade-Names (§ 84*) ^Infbingement— Right to In- 
junction. 

Complainant and Its predecessors In Baltimore, and défendant and its 
predecessors in New York City, each for more than 30 years produced and 
sold a rye whisky under the name of "Baltimore Club." Complalnant's 
business was chiefly local, and did not extend to New York City until 
shortly before the commencement of this suit, when it placed its goods 
In the market there. Defendant's business was larger, and whatever rép- 
utation or value attached to the name in New York was due to its ef- 
forts and Its goods. Held, that complainant, even if conceded priorlty of 
use in the limited area of its business, had no standing to enjoin defend- 
ant's use in New York, sinee that would be to further the déception of 
the publie there, whlch it is the prlmary object of equity in such cases to 
prevent. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dlg. S 93 ; Dec. Dlg. § 84.*] 

In Equity. On final hearing. 

Goepel & Goepel (Mr. Cozzens, of counsel), for complainant. 
Parsons, Closson & Mcllvaine (Mr. Mcllvaine, of counsel), for 
défendant. 

HOUGH, District Judge. The complainant is a corporation which 
has succeeded to and now owns a business founded in Baltimore by one 
Carroll in 1870. The défendant is a corporation which has succeeded 
to and now owns a business founded by one Mcllvaine in New York 
in 1865. Both businesses hâve been continuons, and that of the de- 
fendant has for many years been well and favorably known in New 
York City. The complainant's business appears from the évidence to 
hâve been of smaller volume, but to hâve been well known in Balti- 
more. 

The parties to this litigation and their predecessors hâve both, dur- 
ing ail the periods above alluded to, been engaged in the business 
(inter alia) of selling whisky. In 1874 the original Carroll registered 

*For oUier cases see same topic & § numbeb in Dec. & Âm. Dlgs. 1907 to date, & Rep'r Isdexu 
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as a trade-mark unclér Act July 8, 1870, c. 230, § 77, 16 Stat. SIO, 
the words "Baltimore Club" in connection with the words "Warranted 
Pure Rye Whisky," declaring in his affidavit that he had used this 
trade-mark in connection with "a high-class article of pure rye whisky" 
for more than 4 years. In 1881 the same Carroll registered the same 
trade-mark under Act March 3, 1881, c. 138, 21 Stat. 502 (U. S. Comp. 
St. 1901, p. 3401), declaring that "he had continuously used the same in 
his business for 11 years," and that the particular description of goods 
to which this trade-mark was appropriated was "rye whisky." In 1907 
the présent complainant registered as a trade-mark the words "Balti- 
more Club," declaring that the same had been continuously used in its 
business and that of its predecessors since 1870, and that the goods 
to which it was appropriated were "rye whisky." This course of regis- 
tration is in my opinion sufficient to show that the complainant and its 
predecessors hâve persistently asserted right to the words "Baltimore 
Club" as a trade-mark for certain rye whisky sold by them in Balti- 
more. The testimony convinces me that their volume of trade was 
never large, and that until in very récent years they never obtained 
(if, indeed, they sought) any market for their liquor of this brand in 
or near New York City. 

The view of the testimony most favorable to the complainant is that 
at least as early as 1875 the defendant's predecessors had a large local 
trade in New York in a brand of whisky known as "Baltimore Club," 
and also well known to be sold only by Mcllvaine & Baldwin (a part- 
nership at that time). Such trade has continued (if not enlarged) 
down to the time of the beginning of this suit. It is likewise a view 
of the testimony as favorable as the complainant could ask that down 
to about 1882 or 1883 the Carroll firm sold Baltimore Club whisky in 
Baltimore, and the Mcllvaine & Baldwin firm sold whisky under the 
same trade-mark in New York, and neither knew of the other's exist- 
ence nor interfered with each other's customers. There is some testi- 
mony that at the date last mentioned the original Carroll, accompanied 
by his sons, came to New York, and, having then or earlier learned of 
the existence of Mcllvaine & Baldwin's Baltimore Club, called at the 
latter's place of business and laid claim to the trade-mark as 'the prop- 
erty of the Carroll firm. This is testified to by the only survivor of the 
parties to the conférence. 

Whatever threats or demands were made by the Carrolls at this time, 
they certainly bore no fruit; for each party continued to transact his 
business as before until shortly prior to the beginning of this action in 
1907. By this time the founders of both businesses were dead. The 
complainant then made efiforts to sell its Baltimore Club whisky in 
New York, and did sell some of it under a bottle label of which it is 
sufficient to say that it is an imitation of the label used for many years 
by the défendant and its predecessors, an imitation evidently calculat- 
ed to deceive any but the most discriminating purchasers, and bear- 
ing no other resemblance to the trade-mark registered by défendant 
and its predecessors than the words "Baltimore Club" in différent 
type and différent color, and also bearing no resemblance at ail to 
the bottle label used for a considérable period (though exactly how 
long is not shown) by the complainant in its established Baltimore 
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trade. Thèse New York sales under an imitated label gave rise to some 
correspondence between the parties hereto, in which complainant de- 
clared that the alleged imitation of label vvould "not be discussed" fur- 
ther than to say that complainant regarded the words "Baltimore 
Club" as (its) exclusive property, conferring upon it the "right and 
liberty * * * of printing [said words] in any style or color" it 
preferred; and to substantiate this assertion of right the présent suit 
was brought. 

The complainant gives undue weight to the séries of registrations 
above set forth. Property right in a trade-mark exists at common law 
and is independent of the statutes regulating registration. Under the 
présent trade-mark act a certificate of registration is prima facie évi- 
dence of ownership; but this évidence may be contradicted in court, 
and the apparent right of the registering party shown not to exist. 
Registration cannot confer a title to a trade-mark, if some other indi- 
vidual has acquired a prior right by adoption and use ; nor can it vest 
a title in the registrant as against another's common-law title. Glen 
Cove Mnfg. Co. v. Ludeling (C. C.) 23 Fed. 823 ; La Croix v. May (C. 
C.) 15 Fed, 236; Ohio Baking Co. v. National Biscuit Co., 137 Fed. 116, 
62 C. C. A. 116. The fundamental inquiry, therefore, in this case (as 
in most others relating to property in trade-marks), is: To which of 
the contending parties should judicial protection be granted upon the 
ground that he first produced or brought into the market an article of 
consumption that has found favor with the public, and first affixed 
thereto some name or symbol which serves to distinguish it as his? 

To him who first did bring the article into the market and did first 
afïix a distinguishing name or symbol should be granted protection, 
to the end that no other shall deceive or mislead the public and injure 
the first introducer by appropriating said distinguishing mark or any 
colorable imitation thereof. Amoskeag Mfg. Co. v. Traîner, 101 U. 
S. 51, 25 L. Ed. 993. The owner of a trade-mark has no estate in the 
trade-mark as such, nor does registration confer upon him any monop- 
oly. His position bears no resemblance to that of a patentée. He is 
entitled to légal protection for his trade-mark only because by granting 
the same the courts protect the business designated or indicated to the 
public mind by the trade-mark. It is for this reason alone that, where 
the same trade-mark is used by différent persons in the same line of 
business and operating (partly at least) in the same territory, the ex- 
clusive use thereof is awarded to him that first devised and used the 
same. Upon the assumption, therefore, that the parties to this litiga- 
tion are vending or trying to vend the same article in the same place 
under the same name, the question must be settled whether the found- 
er of complainant's business or the founder of defendant's business first 
adopted and used the trade-mark "Baltimore Club" as applied to rye 
whisky. 

It is established by his own déclaration that the original Carroll be- 
gan to sell Baltimore Club whisky not earlier than 1870, and it is in 
my opinion established by the oral évidence herein that the original 
Mcllvaine sold Baltimore Club rye whisky and obtained a considérable 
market for the same as early as 1868. This finding of fact is enough 
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to dispose of this case; but there are, in my judgment, other reasons 
for dismissing the complaint, which may be stated. 

Upon any view of the évidence herein the défendant and its pred- 
ecessors for more than 30 years before the beginning of this suit 
had widely sold and extensively advertised in New York their Balti- 
more Club rye. They made a market for it. They made the trade- 
mark known in a densely populated community and among a portion 
of that community whose trade was and is very désirable. Whatever 
value attaches to the trade-mark in New York at ail events is due to no 
business effort of the complainant, or its acts in putting certain words 
on record in the United States Patent Office. The defendant's trade 
under the trade-mark in dispute is and long has been confessedly much 
larger than the complainant's trade under the same trade-mark. 

This case, therefore, présents an unusual inversion of the rule that a 
limited use in a small area does not give a party trade-mark rights as 
against other interests in other sections of the country, where no décep- 
tion would be likely to resuit. The unusual condition rests in this: 
That this complainant, who has brought about a comparatively small 
use of Baltimore Club rye, now asserts a right to extinguish or appro- 
priate a much larger business, which with or without its knowledge is 
the resuit of upwards of 30 years of efïort on defendant's part. To 
grant an injunction under such circumstances would be to disregard 
the most important branch of the équitable rule invoked. The in- 
junction in trade-mark cases is primarily designed to prevent the pub- 
lic from being misled and deceived, and to enjoin thèse défendants 
from using the words "Baltimore Club" in favor of this complainant 
would be to further the déception (in this jurisdicfion at ail events) 
which it is the object of equity to prevent. 

In Corwin v. Daly, 7 Bosw. (N. Y.) 222, the défendant had intro- 
duced "Club House Gin" into California, shipping it from New York. 
The complainant, who had previously vended gin under the same name 
in this city, endeavored to prevent it ; and the court remarked : 

"Defendant's wares are intended for, shipped to, and circulate in the Cal- 
ifornia marliet alone, whiere only recently the complainants hâve followed 
them. The latter eannot clalm their trade-marlj to be prior in time tliere. 
They hâve not monopolized ail the markets in the world, and eannot exclude 
the defendant's wares." 

The same doctrine (in more modem form) is well illustrated in 
Tetlow V. Tappan (C. C.) 85 Fed. 774. In that case a large manufac- 
turer, after he had established a trade-mark, discovered that the same 
mark had long been used for the same purpose by a small dealer 
with a small trade in a distant city, and he thereupon paid that small 
dealer (in eflfect) not to enlarge his use of said trade-mark. But this 
récognition of an apparently prior right was held not to invalidate the 
large manufacturer's title as against a proven invader of the manu- 
facturer's business. The facts of this case (of which the writer had 
Personal knowledge) are a good illustration of the rule that the trade- 
mark merely distinguishes and désignâtes the business, and it is the 
business which is to be protected, not the trade-mark as a mère col- 
171 F.— 9 
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location of words or symbols. There is nothing sacred about such 
words or symbols. 

And, finally, in any view of the testimony, the décision in Macmahan 
Pharmacal Co. v. Denver Chemical Co., 113 Fed. 468, 51 C. C. A. 302, 
is décisive against this bill. It is possible that hère, as in the case cit- 
ed, the def endant's predecessor, in ignorance of Carroll's acts or 
Carroll's business, adopted Carroll's words, and with those words as 
a signboard built up a large trade and acquired public réputation ; 
but in this case, as in that, it must be held that, regardless of priority 
of adoption of words wbich are worthless without a business, the 
complamant never acquired the exclusive right to use the words in 
question, "Baltimore Club," as a trade-mark, and the bill must there- 
fore be dismissed. 

It is npt thought necessary to discuss the imputations cast upon com- 
plainant, and based on its obvions imitation of defendant's bottle label. 
This case has been presented and tried on the theory that the alleged 
prior adoption and undoubted registration of trade-mark necessarily 
gave a universally exclusive right of use to the complainant, in the 
United States at ail events. This contention I believe unfounded, be- 
cause, fîrst, complainant's predecessor did not first adopt the trade- 
mark, and, second, even îf he did, such adoption in 1870 conferred 
(under the facts of this case) no exclusive rights as against this de- 
fendant when suit was begun in 1907. 

The bill is dismissed^ with costs. 



UNITED STATES TELEPHONE CO. v. CENTRAL UNION TBT.B- 
PHONB CO. et al. 

(Circuit Court, N. D. OMo, W. D. May 20, 1909.) 

No. 2,127. 

1. iNJtTNCTiON (I 114*)— Indispensable Paetibs— Surrs iNVOLvnro VAriDirr 

OP CONTRACTS. 

To a suit by a long-distance téléphone Company having exclusive con- 
tracts with local companies bindlng the latter not to tnake or permit con- 
nections with thelr Unes by any other long-distance Company for a terni 
of years, to enjoln other companies dolng a long-distance business from 
maklng connections and interchanging business with such local companies 
in violation of their contracts with complainant, the local companies are 
Indispensable parties, the validlty of the alleged contracts between them 
and complainant and thelr rights thereunder belng necessarily Involved. 

["Ed. Note. — For other cases, see Injunction, Cent. Dlg. §| 211-218; Dec. 
Dig. I 114.*] 

2. MONOPOUES (§ 20*)— COUBINATIONS PEOHIBITKD— CONTBACTB FOB EXCLUSIVB 

Connections Betwekn Téléphone Companies. 

Under the public policy of the state of Ohio, as evidenced by the déci- 
sions of its courts and Its gênerai statutes relatlng to monopolies and con- 
tracts in restrain of trade, a contract between a local téléphone company 
and a long-distance téléphone company for a connection between thelr 
Unes and the use of the local Unes for the sending aad receivlng of long- 
distance messages, which binds the local company not to permit any siml- 
lar connection by any other long-distance company for a term of 99 years, 
thus disabllng it from glvlng its subscribers the beneflt of compétition in 
long-distance service and from extending the field of such service beyond 

*For otber cases see same topie & § ndmbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Icdexw 
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the Unes of the other pàrty, Is void both as tending to create a monopoly 
and as denying to persons similarly situated the same privilèges accorded 
to others. Conceding tliat a local company is not bound to permit any 
long-distance connection with its exchange, yet when it extends that right 
to one company it Is under légal duty as a public service corporation to 
eitend the same right to others. 
[M. Note. — For other cases, see Monopolies, Dec. Dig. S 20.* 
Monopolistic contracta — Validity as affected by public policy, see note 
to Cravens v. Carter^Orume Co., 34 O. C. A. 486.] 

In Equity. On motion for preliminary injunction. 

W. L. Cary, Jr., Cable & Parmenter, and Brown, Geddes, Schmet- 
tau & Williams, for complainant. 

Doyle & Lewis and Paxton & Warrington, for défendants. 

TAYLER, District Judge. A temporary restraining order was is- 
sued on the filing of the bill, and later the case was heard on the ques- 
tion as to whether the order should continue in force. This raised 
the question whether on the bill and the affidavits the complainant was 
entitlfid to an injunction. 

The bill is very long, and, for the purposes of this opinion, is suf- 
ficiently summarized as follows: 

Complainant allèges that it is a téléphone company engaged in long- 
distance service. That the Central Union Téléphone Company and 
the American Téléphone & Telegraph Company are what are known 
as Bell Companies, the former being local to Ohio, Indiana, and Illi- 
nois, while the American Téléphone & Telegraph Company is the 
parent Bell Company. 

The bill allèges that the Bell Company seeks to monopolize the télé- 
phone business of the country. That for many years it succeeded in 
doing so. That it refused, during the period of its monopoly, to give 
long-distance and local service to communities that needed it, and al- 
together conducted itself in a very arbitrary and high-handed manner. 
That about 10 years ago, in conséquence of thèse conditions and the 
necessities of the several communities which were denied the téléphone 
service which they required, the complainant company was organized, 
and at an expense of more than $5,000,000 constructed and acquired 
numerous téléphones, téléphone lines, and exchanges in the several 
States. That it lias largely, and, indeed, enormously, developed the 
téléphone facilities of the country, and in this and adjoining states 
has a larger number of exchanges and téléphones than the Bell Com- 
panies hâve. 

The bill allèges that prior to the organization of the complainant 
company, as well as since, a large number of communities in Ohio, 
Indiana, and Illinois which had been denied the privilège of local télé- 
phone service by the Bell Companies established their own independent 
Systems, and to most of thèse independent Systems the Bell Company 
refused long-distance service. 

Complainant, in order to obtain some assurance of success in carry- 
ing on the business of a long-distance téléphone company, commenced 
shortly after its organization, and has continued since that time up to 

•For otber cases see same toplc & § nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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a récent date, to make contracts with the various local independent 
companies. The purpose of thèse contracts was to bind the local 
companies to permit no connection to be made with any other longf- 
distance téléphone company than the complainant for a period of 99 
years. A typical contract is attached to the bill, and the provisions 
important to this inquiry are the last paragraph of the second section, 
as follows: 

"And sald parties agrée not to enter Into any contract with any otlier per- 
son, iirm or corporation, whereby any of tlie rights, privilèges or advantages 
hereln acquired by either party may be inipaired, except as provided In para- 
grapli 4 hereof." 

And paragraph 14: 

"This contract shall be and remain In force for and during the period of 
ninety-nlne years from date hereof and thereafter untii one year's written 
notice shall hâve been given by either party to the other of its Intention to 
terminate the same." 

The bill allèges that, by reason of a conspiracy between the two 
défendants, 16 local independent téléphone companies in Ohio, ail of 
which had theretofore entered into contracts with the complainant, sim- 
ilar to that just quoted, hâve been induced to violate thèse contracts 
and to permit the défendant Central Union Téléphone Company to 
connect its lines with the several local independent exchanges, thereby 
enabling the défendants to receive and transmit, and that they were 
receiving and transmitting, long-distance messages originating at or 
destined to the exchanges of the several independent companies above 
mentioned which otherwise would hâve been sent over complainant's 
'lines, thereby depriving complainant of the benefit of the exclusive 
contracts which they had entered into, to its great damage. 

The bill further allèges that the défendants are endeavoring to in- 
duce other independent téléphone companies having similar contracts 
to violate them in the same manner. 

It is alleged that this proposed action, as well as the consummated 
action, with the independent téléphone companies, is an attempt to 
effect a combination and consolidation of competing téléphone prop- 
erties, in violation of the statutes of Ohio, and that it is also an attempt 
to monopolize part of the trade or commerce among the several states, 
and is in violation of the act of Congress known as the "Sherman 
Anti-Trust Act" (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200]), and that the purpose of the défendants is to destroy 
ail compétition by destroying the value of complainant's property. 

Allégations are made of the multiplicity of suits which would be 
necessâry if actions were brought in respect to each company which 
has already entered into a contract with the complainant, and it there- 
fore seeks to settle the rights of the parties with respect to ail of them 
in one suit. 

There are many other averments which do not bear upon the vital 
questions in the case, and need not further be referred to. 

The prayer of the bill is that the défendants, their agents, servants, 
employés, etc., be restrained from in any manner violating any of the 
contracts between the United States Téléphone Company and any of 
the companies forming a part of the independent téléphone system for 
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the full terms of the contracts, and from Connecting the lines of the de- 
fendants, or either of them, with the exchanges, switch boards, or 
Systems of any of the independent companies with which the United 
States Téléphone Company has contracts for exclusive interchange 
of téléphone business ; thaf the défendants be enjoined during the 
term of the exclusive contracts from delivering téléphone messages 
to or receiving téléphone messages from any of the independent télé- 
phone companies with which exclusive contracts existed; that the de- 
fendants be enjoined from continuing the connections aiready exist- 
ing between them and the Systems, lines, switch boards, or téléphones 
of the 16 companies with which they hâve aiready made connections; 
and, generâlly, that they be restrained from doing any acts which will 
resuit in the diversion from the United States Téléphone Company 
of the business to which it is entitled by virtue of the exclusive con- 
tracts referred to. 

The bill also prays that the défendants be enjoined from entering in- 
to or carrying out any contract or conspiracy with any competing télé- 
phone Company in restraint of trade or commerce among the several 
States, and from selling its or their property, plants, or exchanges, or 
any part thereof, to any person, firm, or corporation competing with 
the défendants or either of them in the téléphone business in the states 
of Ohio, Indiana, Michigan, New York, Pennsylvania, or West Vir- 
ginia, and from purchasing the property, plants, or exchanges, or any 
part thereof, of persons, firms, or corporations engaged in the télé- 
phone business in compétition with the défendants, or either of them, 
in such manner as to prevent compétition, and from consolidating, 
merging with, or dividing territory with any such competing compa- 
nies in such manner as to prevent compétition. 

There is also a prayer to enjoin the défendants from circulating 
false and defamatory publications, circulars, pamphlets, etc., to whicK 
référence is made in the body of the bill. 

It will thus be seen that the prayer of the bill is fourfold : (1) To 
enjoin the défendants from inducing any of the independent téléphone 
companies having exclusive contracts with the complainants from 
breaking their contracts, or from making any connections with de- 
fendants' lines, which, it is claimed, would be a breach of such con- 
tracts. (2) To enjoin the défendants from continuing the connections 
which hâve aiready been made with 16 local independent téléphone 
companies in Ohio, which hâve permitted such connections to be made, 
and which are giving long-distance téléphone business to the défend- 
ants. (3) To restrain the défendants from violating the Ohio statute 
and the Sherman anti-trust act. (4) To enjoin them from distributing 
false and defamatory publications. 

The relative insignificance of the subject of the last of thèse prayers 
is such that it was not to any considérable extent discussed in the argu- 
ment. 

Three important questions are presented in the discussion of the 
rights to which the complainant is entitled under the allégations of the 
bill: (1) Whether ail of the necessary parties hâve been brought into 
the case. (3) Whether, under the allégations of the bill, the com- 
plainant is entitled to relief under the Sherman anti-trust act. (3) 
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WnetHer, if thè court has jurisdiction, an injunction will lie to prevent 
the defendaftts from making connections with the Unes of local inde- 
pendent teIef)hone companies which hâve entered into with the com- 
plainant the exclusive contracts desCribed. 

1. In view of the conclusion to which I hâve arrived as to the third 
of thèse questions, it becomes unnecessary to discuss the first as fuUy 
as I otherwise would. I hâve rather extensively examined the author- 
ities bearing on the question of the jurisdiction of this court to dé- 
termine the issues hère presented, as against the local independent 
companies, which are severally parties to the exclusive contracts, with- 
out their présence in this case. While the question is not free from 
doubt, I am of the opinion that no such relief as the complainant seeks 
to obtain by this bill can be granted without the présence of thèse local 
independent téléphone companies. 

I think I hâve examined ail of the cases cited, and hâve analyzed 
many of them, for the purpose of arriving at a conception of the prin- 
ciple involved. If the case turned whoUy upon that question, I would 
take pains to more amply elaborate the références to thèse authorities 
and my construction of them. It is enough to say that in my opinion, 
while it may be said that a court of equity has authority to restrain an 
individual from pursuing an immoral or unrighteous course of con- 
duct, it will not do so where the efïect of such action by the court is to 
definitely détermine contract rights belonging to or inhering in per- 
sons who are not parties to the litigation. The efïect, for instance, 
of a decree enjoining one of the défendants from continuing physical 
connections with a local independent company with which it now has 
téléphone connections by virtue of some contract which they hâve seen 
fit to enter into, would be to détermine as a finality against the local 
independent company, not a party, that it had no right to make a con- 
tract with the défendants or either of them, and to put an end to the 
opération of a contract which it has made, or has sought to make, with 
the défendant companies, without giving the local company an oppor- 
tunity to come in and assert that the contract which it made with the 
complainant is void or invalid or was without considération, or from 
presenting any other défense or claim against the validity or existence 
of its so-called exclusive contract with the complainant, or from show- 
ing that its contract with the défendants is valid and valuable. 

The gênerai rule is so clearly stated and so amply. sustained on 
reason and authority by Mr. Chiéf Justice Fuller in the case of State 
of California v. Southern Pacific Company, 157 U. S. 229-249, 15 
Sup. et. o91j 599, 39 L. Ed. 683, that I am content to quote from it the 
gênerai rule of law: 

"It was held In Mallow v. Hlnde. 12 Wheat. 193, 198, 6 li. Ed. 599, that 
where an equity cause may be flnally decided between the parties litigant 
without bringing others before the court who would, generally speaking, be 
necessary parties, such parties may be dispensed with In the Circuit Court if 
its process cannot reach them or If they are citizens of another state'; but If 
the rights of those not before the court are inseparaWy connected with the 
clalm of the parties litigant, so that a final décision cannot be made between 
them without affccting the rights of the absent parties, the peculiar constitu- 
tion of the Circuit Court forma no ground for dispensing with such parties. 
And the court remarked: 'We do not put this case upon the ground of jurisdic- 
tion, but upon a mùch broader ground, which must equally apply to ail courts 
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of equity, whatever may be their structure as to jurisdiction. We ijut it upon 
the ground that no court can adjudicate directly upon a person's rlglit, with- 
out the party being aetually or constructively before the court.' 

"In Shields v. Barrow, 17 How. 130, 15 L. Ed. 158, the subject is fuUy con- 
sidered by Mr. Justice Curtis, spealdng for the court. The case of Russell v. 
Clarke's E.\'ecutors, 7 Cranch, 98, 3 L. Ed. 271, is there referred to as pointing 
out three classes of parties to a bill in equity: '(1) Formai parties. (2) Per- 
sons having an interest in the controversy, and who ought to be niade parties, 
in order that the court may act on that rule which requlres it to décide on 
and flnally détermine the entire controversy, and do complète justice, by ad- 
justing ail the rights involved in it. Thèse persons are commonly termed 
neeessary parties ; but if their interests are separable from those of the par- 
ties before the court, so that the court can proceed to a decree, and do com- 
plète and final justice, without aiïecting other persons not before the court, 
the latter are not indispensable parties. (3) Persons who not only hâve au 
Interest in the controversy, but an interest of such a nature that a final de- 
cree cannot be made without either affecting that interest, or leaving the con- 
troversy in such a condition that its final termination may be vvhoUy incon- 
sistent with equity and good conscience.' * * * 

"And Mr. Justice Curtis added: 'It remains true, notwithstauding the act 
of Congress and the forty-seventh rule, that a Circuit Court can make no de- 
cree affecting the rights of an absent person, and can make no decree between 
the parties before It, which so far involves or dépends upon the rights of an 
absent person that complète and final justice cannot be done between the par- 
ties to the suit without affecting those rights. To use the language of thls 
court, in Elmendorf v. Taylor, 10 Wheat. 1G7, 6 L. Ed. 289: "If the case may 
be completely decided, as between the litigant parties, the circumstance that 
an interest exists in some other person whom the process of the court can- 
not reach, as if such party be a résident of another state, ought not to pre- 
veut a decree upon its merits." But if the case cannot be thus completely 
decided, the court should make no decree.' 

"Mr. Daniell thus lays down the gênerai rule: 'It is the constant alm of a 
court of equity to do complète justice by deciding upon and settliug the rights 
of ail persons interested in the subject of the suit, so as to make the per- 
formance of the order of the court perfectly safe to those who are com- 
pelled to obey it, and to prevent future litigation. For this purpose ail per- 
sons materially Interested in the subject ought generally, either as plaintiffs 
or défendants, to be made parties to the suit, or ought by service upon them 
of a eopy of the bill, or notice of the decree, to hâve an opportunity afforded 
of making themselves active parties in the cause, if they should think fit.' 1 
Dan. Ch. PI. & Pr. (4th Am. Ed.) 190. 

"The rule, under some circumstances, not important to be cousidered hère, 
may be dispensed with when its application becomes extremely difficult or in- 
convénient. Equity Rule 48. 

"Sitting as a court of equity we cannot, in the light of thèse well-settled 
principles, escape the considération of the question whether other persons 
who hâve an immédiate interest in resisting the demand of complainant are 
not indispensable parties, or, at least, so far neeessary that the case should 
not go on In their absence. Can the court proceed to a decree as between the 
State and the Southern Pacific Company, and do complète and final justice, 
without affecting other persons not before the court, or leaving the controversy 
in such a condition that its final termination might be whoUy luconsistent witïi 
equity and good conscience?"- 

There is a wealth of authority to the same effect. 

The Ënglish cases, upon which such great emphasis was laid by 
counsel for complainant— Lumley v. Gye, 75 English Common Law 
Reports, 216 (2 ElHs & Blackburn), decided 1853, Temperton v. Rus- 
sell, vol. 4, Reports, Décisions of the Court of Appeals on appeal from 
the Queen's Bench, p. 376, decided 1893, and Quinn v. Leathen, Law 
Rep. App. Cas. 1901, House of Lords, p. 495 — on being analyzed, do 
not at aJl warrant the claim that they furnish précédents for the grant- 
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ing of the kind of relief which is sought hère. Nor do the Ticket 
Scalper Cases justify the contention. (Bitterman v. Louisville & 
Nashville Railroad Co., 207 U. S. 205) 28 Siip. Ct. 91, 52 L. Ed. 171. 

Counsel for coniplainant cite and emphasize the case of People's 
Téléphone & Tclegraph Co. v. East Tennessee Tel. Co., 103 Eed. S12, 
43 C. C. A. 185, which went to the Circuit Court of Appeals of this 
circuit from the Eastern district of Tennessee. As to this case, it is 
claimed that the Circuit Court of Appeals held that jurisdiction would 
lie in the absence of one of the interested parties. In a measure that 
is true, but that was a case where there was an interférence in the 
nature of a trespass with the physical property of the complainant. 
Jurisdiction might well attach in such a case as that for reasons which 
are not présent hère. 

The efïect of sustaining the bill and the manifest purpose is to order 
a spécifie performance of the exclusive contract with the complainant. 
For, if we decree that the défendant may not make a contract with 
one of the local companies, then we hâve decreed a spécifie perform- 
ance of the contract between complainant and the local companies to 
the efïect that the local companies may not make any connection with 
any other long-distance company for 99 years. This is sought with- 
out asking the other party to the contract whether it consents to hâve 
an effective decree against it which shall settle its contract rights with 
the complainant and the défendants. 

2. In view of the conclusion tO' which I hâve come on the third 
proposition discussed, it would be purely académie to discuss the sec- 
ond question as to whether the complainant can invoke against the de- 
fendants the provisions of the Sherman anti-trust act. Indeed, so far 
as the allégations of the bill are concerned, it is the complainant which 
is proceeding in violation of the Sherman anti-trust act. This will 
appear from the discussion of the next proposition. 

3. Interesting, however, as the question of parties is, I prefer to rest 
rny conclusion on the ground that the contract between the complain- 
ant and the local independent téléphone companies is (1) contrary to 
public policy and void, and (2) in violation of the common law and 
of the statute of Ohio requiring equality and impartiality of service 
to ail persons similarly situated. 

The substance of that contract, stated in its strongest f orni, is this : 
That, in considération of the building of the United States Téléphone 
Company's lines to a connection with the local independent company's 
line, the local company will permit the United States Company to use 
the top cross arm of its pôles upon which to string its long-distance 
wires to a connection with the switch board of the local company. The 
local company is to receive a certain portion, not exceeding a certain 
maximum amount, of the toll charge on long-distance messages, and 
agrées that it will not permit any other téléphone company to make 
any connection with its line or exchange for a period of 99 years. 
That is to say, the United States Company, the complainant, acquires 
by this contract a monopoly of the long-distance service which the 
patrons of the local company may obtain or possess through the local 
exchange. 
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Can a long-distance Company in the state of Ohio acquire the exclu- 
sive right to furnish long-distance service to the patrons of a local 
téléphone company? Can a local téléphone company, existing and 
exercising its rights and powers under the law of Ohio, disable itself 
from giving to its patrons compétition in long-distance service? Can 
it connect its exchange with a long-distance company 's line and refuse 
to give the same connection to the line of another long-distance com- 
pany, or can it, by contract, disable itself from permitting another 
long-distance connection ? 

In order to answer thèse questions, we must first examine the stat- 
utes and décisions of Ohio to discover what the public policy of the 
state is, and, as enlightening us in this inquiry, the common law 
touching the question. 

Section 3471 of the Revised Statutes of Ohio provides that téléphone 
companies shall hâve the same powers and be subject to the same re- 
strictions as are provided by law for telegraph companies. 

Section 3470 provides: 

"Where two or more telegraph companies whose several Unes are not par- 
allel or in compétition wlth each otlier, and when so nnited wlll form a con- 
timious line for recelvlng and transmltting dlspatches, désire to consolidate 
into a single corporation, they niay do so in tlie mariner and subject to the* 
rules provided In chapter 2 for the consolidation of railroad companies." 

Section 3455 provides: 

"Any such company may construct, own, use and maintaln any Une or Unes 
of magnetic telegraph, whether descrlhed in its original articles of incoriiora- 
tion or not, and whether such line or Unes are whoUy withln or partly beyond 
tlie llmits of this state, and may joln wltli any otlier company or association 
in conductlng, leasing, owning, using or maintaining such line or Unes, upon 
such terms as may be agreed upon between the directors or managers of the 
respective companies, and such companies riiay own and hold any interest In 
any such Une or Unes or may become lessees of any such Une or Unes upon 
such terms as may be agreed upon ; but it shall be unlawful for any such com- 
pany or companies and the owner or owners of rights of way to contract for 
the exclusive use thereof for télégraphie purposes." 

Section 3462 provides: 

"Every company, incorporated or unlneorporated, ojierating a telegraph line 
in this state, shall receive dlspatches from and for other telegraph Unes ; and 
from or for any indivldual ; and on payment of its usual charges for trans- 
initting dlspatches as estabUshed by tlie rulos aiid régulations of the company, 
shall transmit the same with inipartiality and good falth, under a penalty of 
one hundred dollars for each case of neglect or refusai so to do, to be reeov- 
ered with cost of suit, by civil action in the naine and for the benefit of tli<> 
jierson or company sendlng or forwardlng or dosiriiig to send or forward the 
dispatch." 

Section 4427-1 (the so-called "Valentine Anti-Trust Law," § 1) 
provides : 

"A trust is a combinatlon of capital, skill or acts by two or more persons, 
firms, partuershl])s, corporations or associations of persons, or of any two 
or more of them for either, any or ail of the foUowing purijoses: 

"(1) To croate or earry out restrictions in trade or commerce. 

"(2) To limit or reduce the production, or increase, or reduce the prlce of 
mercliandise, or any commodity. 

"(3) To prevent comjxîtitlon in manufacturing, making, transportation, sale 
or purchase of merchandise, prodiice or any commodity. 

"(4) To flx at any standard or figure, whereby its price to the public or 



138 171 FEDERAL REPORTER. 

ooiisunier shall be in auy manner controUed or established, any article or com- 
uiodity of uiercliandlse, ijroduce or commerce Intended for sale, barter, use or 
consumption in tbis state. 

"(5) ïo make or enter into or exécute or carry out any contracts, obliga- 
tions or agreements of any klud or description, by wbich they shall bind or 
hâve bornid themselves not to sell, dispose of or transport any article or auy 
eonimodlty or auy article of trade, use, merchandlse, commerce or consump- 
tion below a common standard figure or flxed value, or by wbich they shall 
agrée lu any mauner to keep the prlce of such article, commodity or traiis- 
portatlon at a ilxed or graduated figure, or by wbich they shall in any manner 
establlsh or settle the prlce of any article, commodity or trausportatlon be- 
tween them or themselves and others, so as to dlrectly or iudlrectly preclude 
a free aud unrestricted compétition amoug themselves, or any purchasers or 
consumers In the sale or trausportatlon of any such article or commodity, or 
by which they shall agrée to pool, combine or dlrectly or Indirectly unité auy 
Interests that they may bave connected wltb the sale or trausportatlon of any 
such article or commodity, that its price might in any manner be aftected. 
Eyery such trust as is deflned herein Is declared to be unlawful, against pub- 
lic poUcy and void." 

Whether or not a téléphone company is subject to the provisions of 
the Valentine law is immaterial. It is quoted hère for the purpose of 
throwing Hght upon the question as to what is the settled poUcy of the 
State. 

In the case of State of Ohio ex rel. v. Téléphone Co., 36 Ohio St. 
296, 38 Am. Rep. 583, the action was for a writ of mandamus to re- 
quire the Columbus Téléphone Company to put up and maintain a 
téléphone for the relator, the American Union Telegraph Company, 
which it had refused to do for the reason that it had a contract re- 
quiring it to give to the Western Union Telegraph Company, and no 
other telegraph company. the use of its téléphone exchange. The 
complaint alleged that such exclusive use of said téléphone wires was 
an unjust discrimination against relator, and a violation of the duty 
of the défendants and of their obligation to serve the public indiscrim- 
inately. The court, in its opinion, said : 

"Wlietber any sueb duty, upou the prinelples of the common law. is owing 
from responden'ts or elther of them to the rel alors as members of the général 
public, as Is claimed by them, growlng out of the nature of the business in 
which the respondents are engaged and their relations to the public geuerally, 
we need not stop to inquire, as, In our opinion, the whole question between 
the parties may be deteruiined by the provisions of the statute In sucli case 
made and provlded." 

'' The court then held that the action of the respondents was in viola- 
tion of the Revised Statutes of Ohio prescribing the powers and duties 
of magnetic telegraph companies (sections 3454-3471), and further 
says : 

"VA'e do not mean to say that, as between the Columbus Téléphone Company 
and the American Bell Téléphone Company, the riglit to control the receipt 
aud delivery of telegraph messages might not bave been reserved to the latter 
company; but we do hold that no such right could be reserved whereby the 
relators could.be deprlved of the use of the System of téléphones orgauized and 
mauaged by thèse téléphone companies, either jolntly or severally. 

"AÙd In regard to the American Bell Téléphone Company it is enough to say, 
after what bas already been said in relation to the Columbus Téléphone Com- 
iVany, that it caunot be permitted to operate a Une or a System of téléphones 
in this state. and in the face of the statute. elther dlrectly or through the 
agency of licensfees, without Impartlality, or, in otber words, with discrimina- 



UNITED STATES TEL. CO. V. CENTHAL UNION TEL. CO. 13!> 

tiens against any member ol the gênerai public who is wllling and ready to 
comply with the conditions imposed upon ail otber patrons or customers who 
are in lllie clrcumstances. And ail contracts in contravention of the public 
policy of this state, as declared In chapter 4 of the Revised Statutes, above 
referred to, must be declared void and of no effiect" 

The last paragraph quoted is décisive, it seems to me, of the rights 
of the complainant hère, It will be more fully discussed hereafter. 

In the case ôf Central Ohio Sait Company v. Guthrie, 35 Ohio St. 
666, the syllabus reads: 

"A voluntary association of sait manufacturera was formed for the purpose 
of selling and transporting that coniiûôdity. By the articles of association, ail 
sait manufàcttiréd or sold by thé members, when packed in barrels, became the 
propérty of the company, whose committee was authorized and required to 
regulate the priée and grade thereof, and also to control the manuer and 
time of recelving sait from the members ; and each member was prohibîted 
from selling any sait during the continuance of the association, except by re- 
tail at thé factory, and at priées fixed by the company. Held, that such agree- 
ment was In restraint of trade, and void as against public policy." 

The court, at page 672, says : 

"The clear tendency of suçh an agreement Is to establish a monopoly, and to 
destroy compétition In tràdé, and for that reason, on grounds of public policy, 
courts will not aid ih its enforcement. It Is no answer to say that compétition 
In the sait trade was bot In f act destroyed, or that the price of the com- 
modity was not unreasonably advaneed. Courts will not stop to inquire as to 
the degree of Injury infllcted upon the public; It Is enough to know that the 
inévitable tendency of such contracts is Injurions to the publia" 

In Lufkin Rule Co. v. Fringeli, 57 Ohio St. 596, 608, 49 N. E. 1030, 
1034, 41 L. R. A. 185, 63 Am. St. Rep. 736, it is said: 

"But beyond this there Is stlU another considération connected wlth such 
mohopolies and combinations that is not to be overlooked from the standpolnt 
of Sound polltlcal wisdom and economy. It is to the Interest of the republl'c 
that there should be, measurably, an equallty in the fortunes of its citlzens, 
and one of the best modes of aceompllshing this, wlthout the use of arbitrary 
means, Is by encouraging separate and Independent employments, and by dis- 
couragihg by law and its administration In the courts ail tendencies to the con- 
centration of propérty in the hands of the f ew — a condition In whlch there will 
be a constant unrest and dissatisfaction among the masses that can bode no 
good to the nation. It may be safely affirmed that free institutions cannot long 
be maintained among a people where â few, possessed of great wealth, are 
the employers and the many are meré laborers, wholly dépendent on wages 
as a means of supporting themselves and familles. Thèse considérations, and 
others of a like character, constitute In great nieasure that sound public policy 
which looks with distrust upon ail agreements In restraint of trade, and par- 
ticulariy such as may be used In the formation of monopolies, and the con- 
trol by a few of ail Indlvldual pursults. • • • 

"The reasoning of the cases in which a departure from the common law had 
been adopted fails to persuade us that we should disregard the Tule that bas 
been so long settled in this state by the décisions of this court ; on the con- 
trary, the changed conditions, on which the argument proceeds, tçnd the more 
strongly to convincè us that. In the interest of a wise public policy, it should 
be more firmly adhered to." 

Haying thus enlightened ourselves as to the public policy of the atate 
of Ohio, as declared by its statutes a;nd its courts, let us examine the 
claims of the parties touching the validity of the contract. 

The chief contention of the défendant is (1) that the contract 
is invalid because it disâbles the local téléphone company from the 
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performance of the duties which the law lays upon ît; (2) that it is 
void as against public policy in that it tends to create a monopoly. 

When we come to reason Dut the effect of the contract, it will be 
quite as convenient to deal with both of the grounds of objection above 
referred to at the same time; they are inextricably related to each 
other. The contention of the complainant, against the proposition 
that the contract is invalïd because exclusive, is that under the charter 
powers of the local téléphone company it is not required to furnish 
a connection with a long-digtance company or to give its patrons long- 
distance service; that it is a common carrier within the limits of its 
own exchange and over its own Hne, among its own patrons ; but that, 
since it is not required by law to extend its service beyond its local 
use, it violâtes no provision of the statute and no rule of law when it 
gives to a long-distance company the exclusive right tp make long- 
distance connections with its exchange;, so that, if it disables itself 
from giving its patrons compétition in long-distance service, it only 
disables itself from doing that which by law it was not required to do 
at ail. It is also contended, in this connection, that since the local 
company h& the power to co'nsolidate itself with another company 
or tQ leasè its property to another corporation — in effect, the right to 
abandon its power to act as a corporation — this is a larger power and 
involves a greater annihilation of its own power than to give by con- 
tract the exclusive right to a long-distance company to furnish long- 
distance service, and that, since it may do the greater and larger thing,' 
it may do the lesser. The fallacy of this particular contention is to be 
found in the f act that the lessee or Consolidated company is not, by 
the act of lease or consolidation, disabled to perform any of the duties 
which by law may hâve rested on the lessor or constituent company. 
There still remains in either case — lease or consolidation— a company 
operating the local téléphone system, and ùpon it rests, as formerly 
rested on the original constituent local company, the duty which the 
law laid upon it, Whatever may be the temper or the policy of the 
successor company respecting the matter of continuing to monopolize 
the local and long-distance business of the community, it will not by 
such lease oi:.,con,solidati9ti hâve pafted with its power, to give com- 
pétitive service., ilTlitis it will continue to hâve power tosatisfy the 
légal necessities.springingoutof the fact that it is a corporation. 

But lef ,tis nôw prbcèèd to the question of the efïecttp be given td 
this contract, as to being void of valid, by reason of the fact that in 
making it the local company disabled itself for 99 years from making 
any other contract- for long-distance connection. 

■ Fifst. Is' it 'tf ué that the local company is not bound by any public 
dbiy togiyeiong-distance service to its patrons? 

Second. Ifit is not so bound, may it nevertheless bind itself to give 
such connection to only one long-distance company, ând thus' to hâve 
the rig^tto deny a.similar connection to another long-disfance com- 
pany oi- disable itself from the power' of permitting such other, con- 
riëétion? '■■■ ". " ;',;, / ' ' ' _ . 

First. While this case, according to my yiew, is to be decidéd by the 
answer which I givè to the second question, it seems to me not im- 
jpfôper to submit a few observations on the first question. Counsel fût: 
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the complainant, as illustrative of their position, cite the case of Chi- 
cago, St. Louis & New Orléans Railroad Ce. v. Pullman Company, 
139 U. S. 79, 11 Sup. Ct. 490, 35 L. Ed. 97. This was a suit on a 
contract between the railroad company and the Pullman Company, 
and it was objected that no recovery could be had under the contract 
for incidental liability growing out of it because the contract was 
void in that it provided that exclusive rights were given to the Pull- 
man Company for the term of 15 years to furnish sleeping cars to 
the railroad company. The proposition of the syllabus in respect to 
this point is as foUows : 

"The contract was not vold as being In gênerai restraint of trade or agalnst 
public pollcy. The contract Is to be interpreted In vlew of the condition im- 
plied by law that the sleeping car company should furnish cars not only adé- 
quate and safe, but sufilclent In number for the use of the public travellng over 
the lines of the railroad company. Such condition was not, and could not 
hâve been, dispensed with." 

If the contract between the United States Company and the local 
téléphone companies provided, or if by law it could be implied from 
the contract, that adéquate and sufficient long-distance service should 
be furnished to the patrons of the local téléphone company, we would 
hâve a case before us to some extent analogous to the Pullman Case. 
It is not contended that the United States Téléphone Company can 
connect the subscribers of the local téléphone company with ail of the 
téléphone subscribers over the country with whom the local subscribers 
may wish to communicate. One effect of the connection between the 
défendants and the local téléphone subscribers is to give to the local' 
subscribers direct communication with téléphone subscribers elsewhere 
with whom the complainant cannot give connection. 

There are other reasons growing out of the différent character of 
the téléphone service why the case just quoted is not applicable to the 
situation hère; that is to say, the téléphone subscriber must, in order 
to hâve efficient and satisfactory long-distance service, be able to talk 
to the individual with vvhom he desires to hâve conversation. He can- 
not relay his conversation as passengers can change cars, or freight 
can be transferred from one station or road to another. The àct of 
speaking over a téléphone is single and instantaneous, and is to be 
radically distinguished in its character from an act of transportation. 
When the contract that the Pullman Company makes with the railroad 
company provides that it will furnish adéquate, safe, and sufficient 
cars for service on a railroad, and a certain régulation can be had 
through the Législature of the rate of charge, it does not matter very 
much to the user of the railroad whether the Pullman Company bas, 
for a period of 15 years or any other time, an exclusive contract or 
not. When he travels on a railroad in a Pullman, he is accommodated, 
and it would be folly to undertake to satisf y the varied tastes of trav- 
elers upon a railroad to the extent of giving him his pick of parlor or 
sleeping cars. . . 

Adéquate Pullman car service does not require that Pullman cars 
should run from every little or big town to every other town which is 
on a railroad. But "adéquate" téléphone service may be, and befare 
many years hâve passed will be, such service as will permit the sub- 
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scriber at one exchange to immediately talk with any person anywhere 
in this country. 

The opinion of the Suprême Court of the United States in the Ex- 
press Cases, 117 U. S. 1, 6 Sup! Ct. 542, 628, 29 L. Ed'. 791, is cited 
as supporting the proposition that an ex;dusive contract of the char- 
acter involved in this case is npt against pubHc policy. It is sufficient, 
in this connection, to quote from the opinion of Chief Justice Waite 
to show how radically différent that case is from this, and to illustrate 
by his cogent language the reason why an exclusive contract might be 
made with an express company: 

"The reason Is obvious why spécial contracts in référence to this business 
are necessary. The transportation requlred is of a liind which inust, if pos- 
sible, be had for the mpst part on passenger trains. It requires not only 
speed, but reasonable certainty as tp the quantity that will be çarrled at any 
pne tiine. Ag the thlngs ca,rried are to be kept in the persoual çustody of the 
niessenger or other employé of the express company, it is important that a 
certain aniount of car space should be especially set apart for the business, 
and that. this should, as far as practicable, be put in the exclusive possession 
bf the èxprëssman in charge. As the business to be done is express, it iin- 
plies a'ceess to the train for loading at the latest, and for unloàding at the 
eariiest, convenient moment. AU this is extremely inconsistent with the idea 
with an express business on passenger trains free to ail express carriers, 
* * *, The car space that can be given to the express business on a passen- 
ger train is, to a certain exteht, limlted ; and, as bas beeu seen, that wliich is 
allotted to à particnlar carrier must be, in a nieasure, under his exclusive con- 
trol. * * * On important Unes one company will at times fill ail the space 
the railrojid company can well allow for the business. If this space had to be 
divided among several companies, tbere might be occasions when the pui)lic 
would bè put to inconvenlence by delays which could otherwise be avoided." 

The téléphone business, as I îiave already indicated, is an entirely 
différent thing from Pullman car or express business. The use of the 
téléphone is familiar, but it is perhaps well to formulate it h€re, in 
order to satisfy the logical necessities of this opinion. A téléphone 
subscriber in one of the smaller towns in Ohio, served by a local inde- 
pendent téléphone company, may désire to talk to sorte person in 
Glevelànd, Golumbus, Chicago, Kalamazoo, or any small town where 
there is a téléphone exchange in any state which the téléphone reaches. 
One long-distance téléphone company may reach the subscriber and 
the other may not. If he cannot hâve a wire connection with the per- 
son with whom he desires to talk, that is the end of the transaction; 
he cannot talk with him at ail. If two long-distance téléphone compa- 
nies hâve connections with the local central exchange, and one of thèse 
long-distance companies reaches the person to whom he desires to 
talk and the other does not, the subscriber can carry on his conversa- 
tion; or there may be an intermediate connection bètween two différ- 
ent lines whereby the conversation is carried on. There is no embar- 
rassment of physical bodies which hâve to be moved. There is no 
confusion or difficulty arising out of the character of thé thing that is 
transported. There is no interchange of cars or of freight; there 
are no complicated car mileage or car trackage accounts. Simplicity 
instead :of:;Cbmplexity is^the ever-present feature of the transaction. 
Ndthii^ Js transported except an electric undulation, which reproducés 
at thé farther endiof the Une. the pulsations whichare set into motion 
by the voice of the first speaker;.' Therè is no such condition as raises 
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a rule of necessity growing out of the kind of materials handled, which 
operate, as they might in the case of express companies, transfer com- 
panies, or sleeping car companies, to modify or qualify the entire free- 
dom of use of thèse instrumentalities, by whomsoever presented to any 
railroad company. Conceivably, 20 long-distance téléphone companies 
might be connected with a local exchange with the same simplicity and 
with the same absence of confusion which we find in relation to the 
local subscribers' lines, and there is no more physical difficulty, no 
more physical or other confusion, even in such a case as that, in Con- 
necting a subscriber with one of 20 long-distance téléphone lines than 
in Connecting the subscriber with another local subscriber served by 
the same exchange. 

Ail ôf thèse observations are intended to illustrate the truth that 
the téléphone business, in its practical opérations, is to be distinguished 
from railroads, and even from telegraph companies, because the télé- 
graphie message may be relayéd and repeated before reaching its des- 
tination ; while a conversation may be repeated, yet everybody knows 
that in cômmon practice that is not telephoning at ail, and such a meth- 
od of communication between persons far distant from each other is 
practically unknown. One may, it is true, send a message to another to 
be repeated, but that is like a conversation that one tells another to re- 
peat to a third person. That is rather telegraphing than telephoning. 
That is not the way in which conversation can be carried on, and the 
téléphone is, above ail things, a vehicle of conversation, of exchange of 
intelligible vocal expressions. 

When it is said that a long-distance téléphone company has no right 
to compel a connection with a local téléphone exchange belonging to 
anothei- company (which, of course, must be done, if at ail, on rea- 
sonable and fair terms to the local company), for the same reason that 
one railroad company cannot be permitted to run its engines and cars 
loaded with its freight on the lines of another railroad company, no 
account is taken of the fact that the law as applied to railroad com- 
panies is a law arising out of convenience and necessity ; for it would 
be physically impossible and unsafe for one railroad company to be 
permitted to run its cars and engines, except with the consent of the 
other company, over another company's lines. This is an obvions fact. 

But in the reasoning whereby an analogy is sought to be shown be- 
tween Connecting téléphone lines and Connecting railroad lines in the 
respects referred to, no account is taken of the fact that originally, 
when railroads were first instituted, the theory upon which they were 
given the right of eminent domain was that the line of railroad was 
in truth and in fact in every respect a légal highway, and that in the 
primary conception of railroads it was intended that they should be 
used as highways — that any person might go upon them with his own 
locomotive and cars and operate them under reasonable restrictions. 
In the stupendous development of the physical facts of railroading, 
this theoretical and basic idea, that the railroad was a public high- 
way in the large sensé which I hâve described, disappeared. 

If we could assume that the téléphone business came into existence 
before the railroads, and the right of eminent domain was given to the 
téléphone companies, as it is now given, and we had argued from that 
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point on the question as to tlie kind of a common carrier and tlie Icind 
of a highway for vocal intelligible sounds, which were thus created, 
we would ha^-e found no occasion to say, and there would hâve been 
no suggestion, that it was impossible to çonduct a téléphone business 
on any such the^ry, or plan as that on which we now know it is im- 
possible to conduct the railroad business, and, if the téléphone business 
had preceded the railroad business, instead of having an appeal made 
to keep the téléphone business within the restricted limitations of cor- 
relation which we find between railroad companies, we would hâve 
found the law endeavoring to make the relations between connecting- 
railroads as physically complète as they would hâve been and could 
easily hâve been between Connecting téléphone companies. 

So that it seems to me not unlikely, in view of the manner in which 
the téléphone is used, that, when the question squarely arises, it may 
be declared to b;e the law that when one long-distance téléphone Com- 
pany présents itself to a community in which there is a local téléphone 
exchange and proffers to that local company, by the simple mechanical 
arrangement necessary, connection with the rest of the world which is 
reached by the proffering long-distance company, public policy will say 
that the long-distance company is to be treated no differently than 
an individual in the community who requests the local company to give 
him a local téléphone and the use of the local exchange upon terms 
which entitle him to it. 

Second, But we hâve a very différent situation where, as in this 
case, a local company, assuming that it cannot be compelled to make 
or permit a connection with a long-distance company, does in fact per- 
mit it. If the local company extends the use of its Unes to long-distance 
service, does it make the long-distance service any the less of a public 
character than its local service? Assuming that it had a right to re- 
main independent of and isolated from long-distance business, does 
it not give up that right of local independence and isolation when it 
takes on long-distance business? And if, in respect to long-distance 
business, it has granted the right of connection to one long-distance 
company, can it, either under the common law or the statutes of Ohio, 
deny to one long-distance company the right and privilège which it 
has granted to another? It seems to me that to put this question is 
to answer it. To this effect is Ohio ex rel. v. Téléphone Company, 36 
Ohio St. 396, 38 Am. Rep. 583. 

The courts hâve had great difficulty in getting away from the prop- 
osition which I hâve suggested in the discussion under the head im- 
mediately preceding this. They hâve had difficulty in escaping the 
conclusion that a local company must permit connection to be made 
with other exchanges, whether it desires to do so or not. But they 
hâve found themselves compelled to come to the conclusion that where 
two companies hâve permitted a connection to be made between their 
exchanges, without having fixed by contract any period of termination, 
no disconnection of the Systems can be permitted except such as arises 
out of the total retirement from business by one or the other company. 
State V. Cadwallader (Ind.) 87 N. E. 644. 

And, coming now to the question of impartiality in the exercise of 
the rights and powers of a common carrier téléphone company, the 
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situation which afises when a téléphone company has permitted con- 
nections to be made with other exchanges, and thus has waived its 
primary right of independence, is discussed in the Cadwallader Case, 
supra. The court quotes from Allnutt v. Inglis, 12 East, 527, the fol- 
lowing fundamental ruie : 

"Where private property Is, by the consent of the owners, invested wlth a 
public interest, or privilège, for the benefit of the public, the owner can no 
longer dèal *lth It as his private property only, but must hold it subject to 
the rlghts of the public, in the exercise of that public interest conferred for 
their benefit." 

And aiso, from Munn v. IlHnois, 94 U. S. 113, 24 L. Ed. 77: 

''Property does become clothed wlth a public interest when used in a man- 
ner to make it of public conséquence and aftect the community at large. When, 
therefore, one dévotes his property to a use in which the public has an inter- 
est, he, in effect, grants to the public an interest in that use, and must suhmit 
to be controlled by the publie for the common good, to the extent of the in- 
terest he has thus created. He may withdraw his grant by discontinuing the 
use; but, so long as he maintains the use, he must submit to the control." 

After discussing the situation in the Hght of the gênerai principles 
just quoted, the court lays down the rule, as shown by the eleventh 
syllabus, as f ollows : 

"Where a physical connection between téléphone Systems owned by différent 
persbns is voluntarily made, and the public thereby acquires an interest in 
the continuance thereof, the act of the persons in maUing such connection 
is équivalent to a déclaration of a purpose to waive the primary right of in- 
dependence, and it Imposes on the property such a public status that it may 
not be dlsregarded." 

Following this, the court discusses a question directly involved hère, 
and cornes to the inévitable conclusion which the situation there and 
hère demands. On page 653 of 87 N. E. is the following: 

"Having eleetéd to furnish direct physical connection between, and im- 
médiate communication to and for, other exchanges and their patrons through 
tis exchange in West Lebanon, he cannot exclude a like service to an exchange 
In the same town, for the reason that he is compelled to treat ail of the same 
class allke, and there can, it seems to us, be no rational ground for excluding 
one exchange when others are admitted. The act of admitting the connection 
alleged is équivalent to a déclaration that ail wlll be admitted to the connec- 
tion on the terms and conditions Imposed as to one or more. Appellee has 
admitted to his exchange the exchanges of Ambla, Boswell, Williamsport, and 
Banville. Not only the patrons of appellant's plant, but those of appellee, the 
public at large, hâve an interest in the matter. Appellee could hâve refused 
to connect his plant and to furnish direct or immédiate service to appellant's 
patrons and to other exchanges and their patrons, but dld not so refuse; but 
he and they opened their exchanges to ail applicants. Could it be insisted, 
other things being equal, that appellee could refuse connections from Ambia 
and accept those from Boswell? We take notice as a matter of science that 
the connection with the other towns and with appellee's patrons is made 
through a device known as a 'switch' in West Lebanon, so that the conditions 
of connection are the same and in numerous cases it has been held, with réf- 
érence to telegraph lines, that, if service Is furnished to one, another in the 
same town or city is entitled to the same service, not upon the ground of a 
primary right, but because, having elected to furnish the service to one, the 
same obligation arises la favor of ail others like situated." (Citing authori- 
tles.) 

171 F.— 10 



146 171 FEDERAL KEPOKTEU. 

The proposition involved in this last quotation is laid down in sylla- 

bus No. 16, as follows : 

"Wliere an operator of a téléphone System furnished connectée! imniediate 
service to separate exchaiiges and their patrons, but denied such service to 
anotlier exchange and its patrons of the same class, the operator discriminated 
against the latter In violation of the conmion law and ôf the statute of Indiana, 
requlring téléphone couipariies to supply applieants Impartlally." 

I find myself profoundly impressed with the soundness of the conclu- 
sion just quoted, and, indeed, I can conceive of no plausible argument 
against it. The téléphone company is a public servant and is a com- 
mon carrier of news, as the Indiana Suprême Court puts it. It cannot 
enter into a contract which tends to create a monopoly; and it cannot 
deny to one person the rights and privilèges which it grants to other 
persons similarly situated. 

This contract in question does tend to create a monopoly, in that it 
refuses to the subscribers to the local company any opportunity 
through the local exchange for compétitive service; and the local 
company ceases to be a common carrier, devoted to a public use, of- 
fering the same terms, opportunities, and privilèges to ail persons sim- 
ilarly situated, in that it undertakes to give to the complainant what 
it dénies to the défendant. 

The position which counsel for complainant take cornes to this 
when we analyze it : The Bell Téléphone Company is a wicked monop- 
oly. Some years ago the United States Company concluded to fight it. 
The only way to fight the Devil was with fire. The only way to fight 
the monopoly was to monopolize ail unoccupjed territory. The way to 
monopolize this unoccupied territory was to go to a local téléphone 
company which had no long-distance connection and offer to give it 
such long-distance connection, provided a perpétuai monopoly of it 
was given in return. 

This purpose to destroy the Bell' monopoly may be admitted to be 
virtuous. The methodxesorted to was vicions. It was a mère répéti- 
tion and imitation of the methods which, when followed by the Bell 
Company, are so bitterly denounced. The philosophy that the end 
justifies the meanâ, when the end is virttious and the means vicions, 
bas long since been discarded, if it ever had any avowed supporter, 
But even that philosophy cannot apply to a mère business undertaking. 
The purpose to destroy the téléphone monopoly was not a virtuous 
purpose ; it was a business proposition, which incidentally led, we may 
assume, to a righteous resuit. What becomes of the righteous resuit 
when the means to accomplish it are the means of unrighteousness ? 
The ultimate resuit of which may be that we discover we hâve ex- 
changed one master for another, or, if not, that we hâve emphasized 
the strength of the former master. Counsel, of course, will not deny 
that, if the Bell Company should acquire control of the complainant, 
thèse contracts would be just as valid, and the shield of our défense 
would be turned into a weapon with whiph to destroy us. 

Are the court, to turn themselves into inquisitors of the minds of 
men and say: 

"Hère is a nian who wants to do the world some good. The ultimate resuU 
I>vouiises to be beiieflcial, but, lu order to aeconii)lish it, he niust nionopoliKe 
the business of some conimuulty aud must violate the law. May he do soV" 
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Thèse questions were long ago answered, yet they corne up again 
and again. 

The sum of it ail is that it does no good to destroy one monopoly by 
creating another. Monopolies a;ll look àlike to the law. When they 
use their power unlawfully, it is for the law to take suitable steps to 
punish the offender and prevent récurrence of the offense. Take the 
concrète case before us. A small community has established a. local 
téléphone service; it wants a long-distance service; it contracts ' with 
a long-distance company that, if it will connect with the local compa- 
ny's line,:it:will not for 99 years permit any other long-distahce com- 
pany to make any such connection. There is no-physjc^l difficulty 
which interfères with rnore than one connection. . The commutiity, 
unless it starts a new exchange, for which it has no local use, is denied 
the right both to hâve compétition and to hâve téléphone connection 
with places and persons not connected with the lines of the long-dis- 
tance company. This is, as I view it, against public policy, because it 
both tends to create a monopoly and dénies to persons similarly situ- 
ated the same privilèges accorded to others. The situation would, I 
suspect, appear less compHcated if the conditions were reversed and 
the àttack was being made bn a similar contract made by the Bell 
Company. 

It follows that the complainant is not entitled to an injunction, and 
an order may be made accordingly. 



I.,UCKETT-'WAKB TOBACCO CO. v. GLOBE & RUTGBRS FIRE INS. CO. 
(Circuit Court, W. D. Kentucky. Pe<;eniber 22, 3908.) 

1. INSTJBANCE (fî 421*)— CONSTRUCTION OF POLICY— EXCEPTIONS. 

In a policy insuring projjerty against losS by flre except as otherwise 
provided, a clause excepting "loss caused directly or Indirectly by inva- 
sion, insurrection, riot," etc., Biust be construed as an exemption of the 
insurer from liabillty for a loss from tire caused by a riot ; a loss other- 
wise than by flre beihg entirely outside the terms of the policy. 

{Ed. Note. — For other cases, see lûsurance, Ceiit. Dlg. § 1133 ; Dec. Dig. 
§ 421.*] 

2. Insurance (§ 146*)— CoNSTEuctioN of Contract. 

Insurance policies are contracts by the terms of which both parties are 
bound, when clear and unambiguous. 

[Ed. Note. — For other cases, see Insurance, Cent, Dlg. § 292; Dec. Dig. 
§ 146,*] 

3. INSURANCE (fî 141*)— EÏXCEPTIONS IN POLICY— WAIVER. 

The fact that an Insurance agent, who issued policies to I^lairitiff, urged 
as an Induceraent to procure such insurance the very danger which after- 
ward caused a loss, but which was withln the exception contained In the 
policies, does not constitutef a waiver by the Insurer of such exèeptlon, 
where there was no agreement to that effeet, and the policies were dèllv- 
ered and accepted with such clause retained. 

. {Ed. Note. — For other caseSj see Insurance, Cent, Dlg. S 255; Dec. Dig. 

, f Uli*] 



At Law/ On demurrer to reply. 



*For çtber cuises see same toplc & { numbKb in Dec. & Am. Digs. 1907 to d»te, & Rep't Indexes 
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Wilbur F. Browder and J. C. Browder, for plaintiff. 
Chas. H. Sheild and Flexner & Campbell, for défendant. 

EVANS, District Judge. The plaintiff sued to recover upon two 
policies of insurance, one for $4,000 and the other for $1,000. Each 
policy was signed by the défendant, and the plaintiff, acceding to their 
terms, paid the premiums, and the policies were accepted by and de- 
livered to it. When thus accepted and delivered, the written policies 
constituted the contracts deliberately entered into by the parties, and 
evidenced their agreements. Being contracts, we know of no reason 
why each party thereto is not entitled to the benefits and subject to 
the burdens thereby imposed. Each policy provides that the défend- 
ant Company "does insure" the plaintiff in the amounts stipulated for 
the specified term "against ail direct loss or damage by fire except as 
hereinafter provided," and each policy thereinafter contained a pro- 
vision v^rhich, for brevity's sake, will be called the "excepting clause," 
and which is in this language : 

"Thls Company shall not be liable for lôss eaused directly, or IndlrectTy by 
invasion, insurrection, riot; civil war, or commotion, or military or visurped 
power, or by order of any civil authority, or by theft, or by neglect of the 
insured to use ail reasonàble means to save and préserve thé property at 
and after a fire, or when the property is endangered by flre in neighboring 
premises, or (unless fire ensues, and in that event for the damage by fire 
only) by explosion of any liind, or lightning; but llability for direct damage 
by lightning may be assumed by spécifie agreement hereon." 

A fire having occurred by which the insured property was destroyed, 
this action was brought upon the written contracts, and a recovery 
was claimed under their stipulations. The défendant answered, as- 
serting that the insured property was consumed by a fire which was 
eaused by acts which are specifically and in détail set forth, and which, 
in the judgment of the court, show that the fire and conséquent loss 
was eaused by a riot within the meaning of that word as used in the 
policy. In the judgment of the court the conduct, described in the 
answer, of persons commonly called "Night Riders," constituted a 
"riot," and those persong, when assembled and acting together, con- 
stituted a "mob," within the meaning of those almost synonymous 
words as given by Bouvier in his Law Dictionary. The court has no 
doubt that the facts statèd in the answer bring the loss within the ex- 
press stipulations of the parties as set out in their contracts. 

When the demurrer- wasiargued, it was urged on behalf of the plain- 
tiff that inasmuch as the excepting clause stipulated that "the Com- 
pany shall not be liable for loss eaused directly or indirectly by in- 
vasion, riot," etc., and did not provide that "the company shall not 
be liable for loss by fire eaused directlj' or indirectly by invasion, 
riot," etc., the policy covèred the loss iridependently of the excepting 
clause, and that the answer did not show a state of fact which brought 
the case within that clausei, because the words "by fire" were not in- 
cluded'therein. Thisiview appears to be supported by the case of 
Commercial Insurance Co. v. Robinson, 64 111. 365, 16 Am. Rep. 557 ; 
but we cannot yield to the argument nor to that case. The view seems 
to be wholly unsound and unmaintainable. The only loss insured 
against or which is covered by the policies is "loss by fire," and we 
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do not doubt that the exception in the policies of loss caused directly 
or indirectly by "riot" must include those from fires which are the 
work of rioters. The excepting clause necessarily relates back to a 
"loss by fire," as that phrase is previously used in the policy ; other- 
wise, the excepting clause is meaningless as referring to a loss not 
covered by the insuranc€. When we lay out of view ail the inter- 
vening and inapplicable clauses in the policy, and endeavor to bring 
into juxtaposition those clauses which bear upon the question now in- 
volved, we think the only fair and sensible construction of the eon- 
tracts is that the policies insured the plaintiff against direct loss by 
fire except as further therein provided, to the effect that the défend- 
ant shall not be liable for any loss caused directly or indirectly by riot. 
If the loss was not by fire, it was not insured against at ail, and the 
excepting clause was useless. If the loss was by fire, it was insured 
against, unless the fire bringing about the loss was caused directly or 
indirectly by riot. If the latter, the loss cornes within the excepting 
clause; but in the former the loss was not insured against at ail, so 
that in either event the défense is good. That this is the fair and 
natural interprétation of the language of the parties in the contract 
sued on we do not doubt, and we think thèse conclusions are support- 
ed by the décisions in Insurance Co. v. Boon, 95 U; S. 117, 24 L. Ed. 
395, Insurance Co. v. Tweed, 7 Wall. 44, 19 L. Ed. 65, and Mont- 
gomery v. Eiremen's Insurance Co., 16 B. Mon. (Ky.) 442. 

We state now and in this way the grounds upon which the demur- 
rer to the answer was heretofore overruled, and, as the tobacco was 
consumed by a fire which the rioters kindled, we cannot doubt that 
its loss was directly or indirectly caused by riot, within the meaning 
of the policies. If this be so, the answer states facts which constitute 
a défense to the action, and for that reason the court overruled the 
demurrer thereto. 

When the demurrer to the answer was overruled, the plaintifï filed 
a reply in four separate paragraphs, seeking fo break or avoid the 
force of the answer, and to each of those paragraphs the défendant 
has demurred. In determining the questions thus raised, it is im- 
portant to bear in mind that the plaintiff had in its pétition sued upon, 
and had thus avowed the integrity of, the contracts evidenced by 
the policies. Now it seeks to disavow certain éléments lof those con- 
tracts; but we think theire is nothing iii the reply which appears! to 
entitle the plaintiff either to get awày from the contracts or to alter 
or to amend their provisions. The contracts sued upon by^ the plain- 
tiff in their stipulations must be treated in this common-law action 
as binding upon both parties ; the only questions being as to the prop- 
er construction of their stipulations. We know of no reason, or prin- 
ciple of justice, or rule of law which puts Insurance contracts, plainly 
and unambigUously expressed, outside of the rules of proper con- 
struction, or exempts either party to them from the obligatory force 
of their stipulations. Northern Assurance Co. v. Grandview Building 
Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213. True, 
insurance companies prépare the contracts, and where their terms are 
ambiguously expressed, and in certain other well-established instances, 
the courts lean against them in efforts to ascertaiin . their meaning ; 
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but such rules hâve' no application hère, where there does not appear 
to be theslightest trouble in fiscertaining the meaning of the terms 
and ,stipv)lations of the policiesj : 

Bearing in mind thèse gênerai propositions, we,, corne to the consid- 
ération of, the separate paragraphsof the reply, ; ,-,T|he first of ,thern does 
not, as we view it, undertake to deny any statement of f act made in 
the answer, but confines itself to controverting conclusions of lavv. 
LegaV questions being determinabie by the court, it is unnecessary to 
raise ajtiy issue in the pleadings upon them, and, a pleading which does 
nothing else is for that y eason insufficient. 

The second paragra^ph undertakes to state certain, inducements offer- 
ed for taking out the insuîance, suçh as représentations of the exist- 
ence of a dangerous and. unu suai situation in plaintiff's locality and the 
surrounding parts of the state, and insists that the excepting clause in 
the policies was waived before the policies were accepted or deliver- 
ed. Assuming that in soliciting business defendant's agent urged up- 
on plaintifï the facts stated in reply as a reason for insuring its proper- 
ty, there is no averment nor pretense that there was any agreeinent in 
advance of' issuing the policies that thé excepting clause should be 
omitted therefrom. On the contrary, after the inducements, if such 
they can.be considered, were ofifered, or after the arguments, as we 
might iiiore properly call them, were urged — in short, after the pre- 
liminary talks and treaty between the parties — the policies were execut- 
ed, paid for, delivered, and accepted with the excepting clause plain- 
ly printed in each and expressly included in the stipulations of each 
of thé contracts which the plaintifï has sued upon. If the exclusion 
of the excepting clause had been agreed upon in advance, but had 
nevertheless been included by mistake or fraud, there might hâve been 
a basis for équitable relief in a suit for a reformation of the contracts 
so as to make the policies read as had been agreed upon. In the ab- 
sence of such previous agreement for the exclusion or noninsertion of 
the excepting clause, if there had been any misfepresentations as to 
the state of affairs in the locality mentioned in the reply, and if there- 
by, or if by, any fraudulent means, the plaintifï had been induced by 
its agent to enter into the contracts, there might be a basis for a suit 
inequity for the re scission of the contracts and the return of the pre- 
miums paid; that being the exact measure of the damages which the 
plaintifï in that eventwould hâve sustained by entering into the con- 
trats, as distinguished f rom rights arising under them. Neither of 
those thiiigs, however, appears to hâve been attempted by the plaintiff ; 
and its counsel, in insisting upon the proposition that there was a waiv- 
er in advance of the making of the contracts, seem to confound or 
confuse a possible mistake in omitting agreed clauses or a misrepresen- 
tation in the preliminary treaty, with a waiver of some stipulation of 
a contract by a course of conduct after the contract had been entered 
into: A waiver in the accurate sense in cases like this must be by con- 
duct subséquent, and not prior, to the coftipletion of the agreement. 
Thiriigs occurring before thé contract is tnadé are mèrged into it, and 
becomeiimmaterial afterwards, while subséquent conduct, which it is 
claimed amounts to a Waiver of some stipulation therein, is important, 
though we think ail such latter considérations are inapplicable to this 
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case ; the alleged waiver having occurred, if at ail, before the coiitracts 
were made. We conclude that nothing in paragraph 2 of the reply, 
which refers to matters occurring before the completion of the con- 
tracts sued on, in any way shows a waiver by the défendant of any one 
of their stipulations. 

This conclusion, we think, is sustained by the opinion of the Circuit 
Court of Appeals in United Firemen's Ins. Co. v. Thomas, 82 Fed. 406, 
.27 C. C. A. 42, 47 L. R. A. 450. Nor is this conclusion afifected by an 
attempt in the second paragraph to show that on the morning after 
the fire, and while it was yet smoldering, the defendant's local agent 
desired or attempted to do ail he could to save as much of the insured 
property as possible. This was in the interest of ail parties. He did 
not undertake to do more, and this was not intended; nor was any- 
thing that he said at the time intended as a settlement of anybody's 
rights in the premises. It is not alleged that the agent then had any 
authority to make a new contract whereby his principal might become 
bound, if not already liable, and it could scarcely be supposed that the 
agent had authority to make a contract so obviously out of the usual 
line and course of business. It is not alleged that he then had knowl- 
edge of the légal bearing of the altered situation, or that with such 
knowledge he ratified any claim of the plaintiff, or that he had any 
authority so to ratify or agrée to it. Ratification must always be based 
upon full and adéquate knowledge of the situation, as well as upon 
authority to make it. In short, it is not alleged that the agent intended 
to make anything binding upon anybody by what he did or said at the 
time, nor that he had any authority to do so. Indeed, it is hardly more 
than the imagination of some important efifect resulting from a casual 
and possibly kindly act. Upon this phase of the question we think 
light is thrown by the opinion of the Circuit Court of Appeals in 
Washburn & Moen Manufacturing. Co. v. Reliance Marine Ins. Co., 
82 Fed. 296, 27 C. C. A. 134. 

The third paragraph of the reply, like the first, appears to deny légal 
conclusions only, and not the allégations of f act set out in the answer. 
This paragraph, therefore, is insufficient in law. 

The fourth paragraph practically states the facts as to the mob and 
the destruction of the insured property precisely as défendant had 
stated them in its answer, except that plaintiff calls the assemblage 
which committed the outrage organized "'incendiaries," and seems to 
think that the acts of incendiaries cannot be properly characterized as 
a riot. Ordinarily we connect incendiarism with secrecy of action. 
Hère the acts of the rioters or mob were open and audacious, even if. 
with due regard to their own personal safety, they chose the hour of 
midnight. This circumstance, however, cannot make the conduct of 
the assemblage any less a riot. Many of the most famous riots hâve 
occurred at midnight, and, if there was not a riot in this instance, new 
définitions of old words must be found. 

We think the parties hère made plain contracts, that they are alike 
bound by the terms and stipulations thereof, that the plaintiff agreed 
that the défendant should not be liable under such circumstances as 
hère existed, and that plaintiff is therefore prevented by his own ex- 
press contract from recovering agaitlst the défendant. 
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The demurrer to each paragraph of the reply will be sustained, and 
the plaintiff will be given leave to amend. The plaintiff, however, 
déclines to amend its reply, and it and the défendant join in requesting 
the court now to décide the case on the pleadings as left after the dé- 
termination of the varions demurrers. By a failure to controvert them, 
the allégations of the answer stand admitted by the plaintiff to be 
true, and, those allégations being true, the court is of opinion that the 
answer présents a good and sufficient défense to the action ; and it 
folio ws that the plaintiff s pétition must be dismissed, with costs. 

(^ judgment accordingly may be entered. 



UNITED STATES v. OHAS. M TAYLOR'S SONS. 
(Circuit Court, E. D. Pennsylvania. May 13, 1009.) 
No. 95. 

1. CUSTOMS D.UTIES (§ SO*) ReAPPEAISEMENT— JUEISDICTION. 

Part of the évidence was talcen betore one général appraiser and part 
before another, who decided the case later, but by oversight failed to 
considei' the évidence talcen before the first gênerai appraiser. Held, 
that thls oversight was only an errer of procédure, and did net deprive 
him of jurisdiction. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. | 80.*] 

2. CusTOMS Duties (§ 84*) — Ebror in Peoceduee— Mode or Correction. 

Where a gênerai appraiser through oyersight failed to consider a por- 
tion of the évidence in a reappraisemeut case which he decided, the rem- 
edy of the aggrieved party was by appeal for reappraisement by a Board 
of General Appraisers, as provided in Customs Administrative Act June 
10, 18SJ0, c. 407, § 13, 26 Stat. 136 (U. S. Comp. St 1901, p. 1932), rather 
than by protest as provided in section 14, 26 Stat. 137 (U. S. Comp. St. 
1901, p. 1933). 

[Ed. Note. — For other cases, sefe Customs Duties, Cent. Dig. § 200 ; Dec. 
Dig. § 84.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below is reported as G. A. 6,641 (T. D. 28,299), and 
reversed the assessment of duty by the coUector of customs at the port 
of Philadelphia. 

J. Whitaker Thompson, U. S. Atty., and Jasper Yeates Brinton, 
Asst. U. S. Atty. 

Everit Brown, for importers, 

J. B. McPHERSON, District Judge. The facts in this case appear 
in the following majority and minority opinions of the board: 

"Before Board 2 (Fischer, Howell, and De Vries, General Appraisers). 

"FISCHER, General Appraiser. Thls protest concerns the validity of a 
reappraisement proceeding before thls board. It appears that the appraiser 
at Philadelphia added to make market value on certain guns imported at 
that port In the name of Cbas. M. Taylor's Sons, customhouse brokers, for 
the Norwell-Shapleigh Hardware Company, St. Louis. The importers duly 
filed an appeal to reappraisement, as provided in section 13, c. 407, Act June 
10, 1890, 26 Stat. 136 (U. S. Comp. St. 1901, p. 1932) ; the collector forward- 

*For other ctuses see same toplc & S numbzb in Dec. & Am, Digs. 1907 to date, & Rep'r ludexei 
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ed al] the papers In the case to the board; and, In aecordance with the re- 
quest of the importera, a hearlng was held at St. Louis, where the place of 
business of the ultimate consignées is locatèd. At that hearing, which was 
held on November 13, 1906, by General Appralser Somerville, testimony was 
introduced by the importers in support of the appeal and their contention 
that the involce price was the correct market value. The foUowing mémo- 
randum is found attached to the papers: 

"No. 12,224. Testimony taken at St. Louis on November 13, 1906. Case 
continued for further évidence at Philadelphia, per request of spécial agent. 
H. M. Somerville, General Appralser. November 13, 1906. 

"Pursuant to this request, another hearing in the case was held at Phil- 
adelphia, the port where the goods were entered and orlginally apppraised, 
and testimony in support of the appraised value was there given. This lat- 
ter hearing was presided over by General Appralser Hay, and took place on 
December 10, 1906. It appears further from the testimony before us and 
from the record of the reappraisement that on December 12, 1906, General 
Appralser Hay rendered a décision sustalnlng the advance made by the local 
appralser, and that bis décision was made without considération of the év- 
idence previousiy ofEered by the Importers, and that he did not. In faet, know 
of the existence of such évidence, or that the importers had presented their 
case to another gênerai appralser. The testimony the importers had given 
is not to be found among the papers. The validity of the reappraisement 
thus declded is now questioned by the importers, who contend that they bave 
not been allowed the full measure of the remedy provided by the law (sec- 
tion 13, Act June 10, 1890), which grants to an importer the right of an ap- 
peal to a gênerai appralser if he is dissatisfled with the appraisement made 
by the local appralser. The bestowal of this right would seem to imply that 
the Importer also has a right to bave the évidence he has olïered in response 
to the opportunity afforded hlm taken Into considération in the décision of 
the case, as well as that offered by the government. In the case at bar the 
Importers ask not only that the reappraisement proceedlng had been deelar- 
ed to be valld, but that they be granted the opportunity to be heard, as con- 
templated by the statute cited. 

"The gênerai appralser who heard the Importers' case did not render a dé- 
cision, and the gênerai appralser who did render the décision did not hear 
the importers' case. The décision was therefore made without the Importers' 
having been heard, and they hâve not had their day in court. Where a com- 
plainant has been heard by one tribunal and the défendant by another, which 
then proceeds to décide the case, it can scarcely be said that the issues hâve 
been heard ; and such a proceedlng cannot f airly be called a trial. That was 
what happened in this case, and our chief concem is to détermine how the 
Importers may be put In a position to enjoy the right to a valld reappraise- 
ment such as is contemplated by the statute, and of which they hâve un- 
doubtedly been deprived. That the importers are not dlvested of their right 
to a valid reappraisement by reason of the fact that reappraisement proceed- 
Ings which turn out to hâve been invalld hâve been held, Is affirmed by Judge 
Lacombe in the opinion of the Circuit Court of Appeals In the case of Unit- 
ed States V. Curnen & Stiner, 146 Fed. 45, 76 C. C. A. 503 (T. D. 27,262). 

"The importer is of course entitled to a reappraisement if he gives notice 
of dissatisfaction. If that is denied hlm by refusai of the gênerai appralser 
to act at ail, or to comply with jurisdictional requirements, the importer may 
hâve an appropriate remedy to obtain such reappraisement. But until there 
Is such reappraisement as WlU take the place of an original, valid, and prop- 
er appraisement, it is difficult to understand upon what theory it can be va- 
cated or set aside. 

"The court did not indicate just what is the 'appropriate remedy to ob- 
tain such reappraisement' which it states the importer may bave, and we 
hâve been cited to no précèdent which points it out. 

"Counsel for the government contends that the importers' remedy in this 
case was an appeal to a board of three gênerai appraisers. It is true that 
such a board could hâve passed upon the merits of the case; but the query 
is whether the importers did not bave the absolute right to a valid reap- 
praisement by a single gênerai appralser, as the law provides, before ap- 
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pealing to a board of three. ïo liold otherwise would resuit In cuttiiig off 
a trial by a lower tribunal. It is no answer to the importera' appeal hère to 
say that they mlght hâve taken a différent proceedlng. It is well settled 
that, if a reappraisement is invalld by reason of Jurisdictlonal defects or 11- 
legality of procédure, the importers may hâve a remedy by protest, as pro- 
vlded In section 14 of the administrative act (26 Stat. 137 [U. S. Comp. St. 
1901, p. 1933]). 

"It will be noted that the prayer of the importers lu this case is eutirely 
différent from the contention urged by the Importers in the Curnen Case, 
supra. There the Importers demanded that the reappraisement proceedlng 
be declared to be void, and that the basis for the assessment of duties be 
relegated to their entered value ; whlle in the case at bar the importers sim- 
ply asis that they be restored to the position that they were In when they 
filed their notice of dissatisfaction with the appraisement of their goods 
made by the local appraiser. It would seem that there would be no unfair- 
ness to either party by allowing a reappraisement de novo, for the govern- 
ment coiild then produce Its testimouy, and the importers would be gettlng 
no more than what the statute allows them, and of which tliey hâve been 
unintentlonally deprlved through Inadvertence. It would be qulte différ- 
ent If the importers asked that their entered value be sustalned by settlng 
aside the reappraisement proeeedlngs ; for the appraisement made by the 
local appraiser bas not been attacked in any way, and appears to hâve been 
made In a légal manner. It would be equally wroug, however, to set aside 
the reappraisement proeeedlngs, and to hold that the original appraisement 
is final. As already stated, the Importers would thereby be deprlved of the 
right to a reappraisement conferred by section 13 of the administrative act, 
which rlght caunot legally be taken from them either by accident or design. 

"We are of opinion that there was no légal or valld reappralseme)it of the 
merchandise covered by this appeal, and that the Importers are stlll in the 
position In which they were when they had submitted their évidence in sup- 
port of the correctness of the entered value of the goods, just as if no déci- 
sion of the case had been made by a gênerai appraiser. We are of opinion 
that the protest sufficiently and clearly sets out the proper claim. 

"The appeal for reappraisement should, together with ail the papers in 
the case, be remanded to a gênerai appraiser, to the end that he shall hear 
both sldes, and the évidence offered by them shall be consldered, and a dé- 
cision based on ail of sald évidence shall be formulated. 

"The protest is sustalned, and the décision of the collecter assessing du- 
ties on the hasis of the appralsed value is reversed, with instructions to with- 
hold the reliquidation of the entry uutll the conclusion of the reappraisement 
proeeedlngs." 

DK VRIES, General Appraiser. I dissent. The facts in this case are not 
dlsputed. Certain guns were Imported by the Norwell-Shapleigh Hardware 
Company, of St. Louis, Mo., and entered at the port of Phlladelphla, Septem- 
ber 25, 1906. The local appraiser advanced the value. From this appraise- 
ment timely appeal was taken by the importers uuder the provisions of sec- 
tion 13, Customs Administrative Act 1890, to a single gênerai appraiser. The 
eollector, in aecordance with the provisions of said section, forwarded the 
papers to the office of the United States gênerai appraisers at New York. 
Thereafter a written request that the linporters be given an opportunlty to 
submit évidence In St. Louis to a gênerai appraiser was granted. Aceord- 
ingly the case was regularly docketed at the port of St. Louis, and due notice 
in aecordance with the régulations was given the importers of such hearlug ; 
and on November 13, 1906, General Appraiser Somervllle took testimony in 
St. Louis in said case, at which the importers appeared. The case was then 
continued for further hearlng at the port of Phlladelphla. 

"Thereafter sald case was regularly docketed for liearing on Deeember 10, 
1900, at the port of Phlladelphla, and due notice, as prescribed by the rég- 
ulations, given the importers of such hearing. On said date testiinony was 
taken before General Appraiser Hay at said port on behalf of the govern- 
ment. None was ofCered by the importers. They did not ap])ear, though they 
recelved notice of such hearlng and ample time was afforded for appearance. 
On Deeember 12, 1906, General Appraiser Hay rendered décision in the case. 
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Due notice of such décision, as prescribed by the law, was glven and recelv- 
ed by tlie importers. Tliis notice was ta regular form, and advised them, 
among other ttiings, tbat 'If you appeal from this appralsement It wlll be nec- 
essary to do so witliin two officiai days after tlie day of tbis notice.* The 
importers did not avail themselves of this notice or of their right to appeal 
to a board of three gênerai appraisers, but upon liquidation commenced this 
proceeding under the provisions of section 14 of the customs administrative 
aet, 

"The absence of any notice of either hearing Is not asserted. That such 
were duly and regularly glven Is admitted. The sole point made by the im- 
porters is that, in vlew of the fact that General Appraiser Hay was not ad- 
vised of the taking of the testimony at the port of St. Louis by General Ap- 
praiser Somerville, and proceeded to the décision wlthout an examlnation of 
the same, the décision is open to question in this proceeding. 

"Section 13 of the Customs Administrative Act provides that: 

" 'The décision of the appraiser ♦ * ♦ or of the gênerai appraiser in 
cases of reappraisement, shajl be final and conclusive as to the dutiable val- 
ue of such merchandlse against ail persons Interested thereln, unless the im- 
porter, owner, consignée or agent of the merchandise shall be dlssatisfied 
wlth such décision, and shall, withln two days thereafter, give notice to the 
collecter, in writlng, of such dissatisfaction. » * * ' 

"That is to say, unless appeal is taken to a board of three gênerai apprais- 
ers, the décision of the single gênerai appraiser becomes final and conclusive, 
and is not the subject of review in any court. 

"The Suprême Court, however, in the case of Passavant & Ce, 169 U. S. 
211, 18 Sup. et. 219, 42 L. Ed. 644, and other courts, bave maintalned the 
jurisdlctlon of a board of three gênerai appraisers acting under the provi- 
sions of section 14 of sald act, and of the courts upon appeal from such dé- 
cision to review the décision of a single gênerai appraiser or a board of three 
général appraisers, where it appears they proceeded without jurisdiction. 
The measure of authority of the board, and, consequently, of the courts, is 
aptly stated in the case of United States v. Curnen (T. D. 27,262), wherein 
the Circuit Court of Appeals for the Second Circuit states: 

"No one disputes the proposition that a décision as to the valuation or ap- 
pralsement of imported merchandlse cannot be reviewed under section 14, 
except for jurisdictional defects. 

"Jurisdiction is power to hear and détermine, Jurisdiction to hear In this 
case consists of giving due notice to the importer of the hearing. 

"Inasmuch, however, as the Board of General Appraisers and a single gên- 
erai appraiser is a spécial tribunal and dérives jurisdiction from compliance 
with the statutory requlrements creating it, the proceedings are without ju- 
risdiction unless the board of the single gênerai appraiser bas proceeded ac- 
cording to statute. In such cases the mode is the measure of the power, and 
any déviation therefrom is without authority of law. It belng conceded, 
however, that due notice has been glven the importer of a hearing, and the 
gênerai appraiser having proceeded in accordance wlth the law in his as- 
certalnment of facts, his décision in such a case Is not illégal, although it 
may hâve been irregular. The distinction must be observed between an il- 
légal or void décision and a décision which is irregular and voidable. In the 
one case the gênerai appraiser has proceeded without jurisdiction. In the 
other case he has proceeded withln his jurisdiction, but in an irregular man- 
ner. Any infraction of one of the statutory limitations upon the gênerai ap- 
praiser's powers would amount to an iUegallty ; but there being none such 
after due notice, any error would amount to no more than an irregularlty. 

"In this case no statute Is pointed but, and no régulation of the Treasury 
Department is offered, which it is asserted was either Infracted or not fol- 
lowed by the gênerai appraiser in reaching décision. The fact that the gên- 
erai appraiser rendering décision overlooked testimony taken by another gên- 
erai appraiser does not amount to an lllegality. The sum and substance of 
the irregularlty alleged is that a part of the testimony in the record was not 
eonsldered by the gênerai appraiser. The fact that such testimony was tak- 
en by another gênerai appraiser in a more deliberate manner does not change 
the case. It did not differ from other testimony received in such cases— 
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sometlmes ex parte on affldavlts, sometimes In tbe form of reports of spécial 
agents gathered abroad, and sometlmes In the form of letters, bills, receipts, 
etc. It Is a eommon and neeessary practice of the board to gatber data by 
some other offlcer than the deciding oue, as do courts by dépositions. It 
would be no différent case whether the failure to examine part of tbe testi- 
mony be by design or luadvertence, as in tUls case. If it Is to be held that 
the failure of a gênerai appraiser to examine a part of the testlmony in the 
record, whether by design or inadvertence, nuUifles the décision and renders 
it void as wlthout jurisdiction, then we may expect that every décision of 
a single gênerai appraiser or a Board of General Appraisers in reainn-aise- 
ment proceedings would be assaulted upon that ground undér the provisions 
of section 14. It would be only one step further in the same direction to 
hold that not sufflcient weight was glven to one class of testimony as distin- 
guished from another. 

"The courts hâve uniformly held that the weight to be glven évidence or 
whether it is consldered at ail in a reappraisement case by an appralsiug of- 
flcer is not the subject of review by the courts. 

"This point was precisely passed upon by the tJnlted States Suprême Court 
in the case of Hilton v. Merritt, 110 U. S. 97, lOG, 3 Sup. Ot. 548, 554, 28 L. 
Ed. 83. The plalntifC's counsel claimed the right to go to the jury upon — 

"Wlietlier the appraiser followed the évidence before him or disregarded it. 

"The court sald: 'We are of opinion, therefore, that the valuation ma de 
by the customs officers was not open to question in an action at law as long 
as the offlcers acted wlthout fraud and witliin the power conferred on tbem 
by the statute. Tlie évidence offered by the plaiutifCs, and ruled out by the 
court, tended only to show carelessness or irregularlty in the discharge of 
their duties by the customs officers, but not that they were assumlng powers 
not conferred by the statute, and the questions which the plalntiffls propos- 
ed to submit to the jury were, in the view we take of the statute, Immate- 
rial and irrelevant.' 

"This enunclation by the court received express approval In the case of 
AufCmordt v. Hedden, 137 U. S. 310, 325, 11 Sup. Ct. 103, 107, 34 L. Ed. 074, 
where the Suprême Court sald that it was not allowable, in a proceeding at 
law, to r'eview the décision of a gênerai appraiser, 'to try before the jury the 
question as to the actual value of the goods, and whether the appraisers fol- 
lowed the évidence before them or disregarded it.' 

"We must not lose slght of ,the fact that the décision was rendered by 
General Appraiser Hay ; that due notice of this hearing was given ; that 
due notice of his décision was given, and In each case admittedly received by 
the Importer ; and that the liquidation hère assaulted by this protest was oue 
made after sueh notice to the importer of the hearing by and décision of the 
gênerai appraiser. Due notice having been given the importer and ample 
time allowed for appearance, and due notice of décision, he could hâve ap- 
pealed to a board of three gênerai appraisers. Upon such appeal a voldable 
décision could be reviewed and irregularitles corrected. The gênerai apprais- 
er having had jurisdiction, however, and not having proceeded In contraven- 
tion of any statute or régulation, his décision having been given, and regular 
notice thereof afCorded the importer, the liquidation in this case was not il- 
légal, if voldable. The duty is incumbeut upon the importer to respond to 
notices sent of such hearings and présent his case. Having failed to do this, 
and due notices having been given, and the gênerai appraiser not having pro- 
ceeded contrary to any statute or régulation, and the statutory requiremeuts 
having been observed, it would seem the liquidation is valid and the protesc 
is not well taken. 

"In this view I hâve expressed no opinion as to tlie remédiai character of 
the mandate of the majority opinion." 

Thèse opinions présent clearly tlie opposing views concerning the 
only question that neecls to be décidée! , and I shall only add that the 
position taken by General Apjjraiser De Vries, reinforced as it was 
by the convincing brief of the Assistant United States Attorney, seems 
to me to be correct. I think it clear that General Appraiser Hay had 
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full jurisdiction to décide the question of valuation upon appeal from 
the local appraisement, and that his right to décide was in no degree 
impaired by the fact that through an oversight he failed to examine 
and consider a part of the testimony. This was no doubt an error of 
procédure, but such an error does not go to the jurisdiction. The pow- 
er to décide remained, and was exercised upon the précise subject com- 
mitted to the gênerai appraiser by the statute ; the scope of the power 
was in no sensé transgressed (as, for example, by valuation upon an 
illégal principle), but the error was merely in the method of proceed- 
ing, and could only be corrected by an appeal to the board, and not 
by the remedy of protest that bas been adopted. The protest proceeds 
upon the ground that his failure to consider a part of the testimony 
deprived General Appraiser Hay of jurisdiction, and to this position 
I am not prepared to assent. 

The décision of the Board of General Appraisers is therefore re- 
versed. 



HAMILTON V. DAVID C. BEGGS CO. 

(Circuit Court, S. D. Ohlo, E. D. June 19, 1909.) 

No. 1,434. 

1. COEPOBATIONS {§ 560*) — RECEIVEES. 

Receivers appointée! for an insolvent corporation hold Its property as 
officers of the court for the benefit of those ultimately adjudged to be en- 
titled to It. 

[Ed. Note.— For other cases, see Corporations, Cent. DIg. §§ 2253-2260 ; 
Dec. Dig. § 560.*] 

2. Recbivebs (S 153*) — Liabilities of Fund in Hands or Receiveks— Taxes 

— Ohio Statute. 

Whlle there Is no statute in Ohio dlrectly maklng taxes a lien on Per- 
sonal property, Rev. St Ohio § 3206a, provldlng that "where property of 
an employer is placed in the hands of a * * * receiver, claims due for 
labor * * * shall be flrst paid out of the trust fund in préférence to 
ail other claims against such employer, except claims for taxes and the 
costs of admlnistering the trust," in efifect makes the claims speclfied, 
including taxes, a lien on the fund In such cases, and they are entitled to 
priority of payment as against the claims of gênerai credltors. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. § 276; Dec. Dig. 
I 153.*] 

In Equity. On final hearing. 

Arnold, Morton & Irvine and B. W. Gtarhart, for receivers. 
George W. Carpenter, for James T. Lindsay. 

SATER, District Judge (orally). On June 17, 1908, receivers were 
appointed for the défendant, an Ohio corporation and a large employ- 
er of labor engaged in conducting a department store. The past due 
and unpaid taxes on its personal property, which was wholly free from 
mortgage and judgment liens, were more than $7,000, to which was 
subsequently added a 10 per cent, penalty. The county treasurer had 
taken no steps to collect the taxes, but now asks that the receivers be 

*For «ther cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Kep'r ladexet 
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required to pay, as a prior daim, the full amount of taxes ancl penalty. 
The dè'fèiiiiànt's Hability for the taxes and penalty is admitted, but the 
receivers deny that they are a lien on the property or its proceeds, or 
entitled to priority of payment. 

Pending thé litigation the receivers hold the property for the benefit 
of whomsoeyer in the end it shall be îound to concern. Their pos- 
session is thé possession of the court. The court, therefore, holds and 
administers the estate, through the receivers as its ofïicers, for the 
benefit of those whom it shall ultimately adjudge to be entitled to it. 
Thompson v. Phœnix Ins. Co., 136 U. S. 397, 10 Sup. Ct. 1019, 34 
L. Ed. 408; Fosdick v. Schall, 99 U. S. 351, 25 L. Ed. 339; White v. 
Ewing, 159 U. S. 38, 15 Sup. Ct. 1018, 40 L. Ed. 67. What, then, are 
the ultimate and relative rights of the creditors — treating the state as 
one of them? 

The county treasurer may distrain sufiicient goods and chattels, if 
found within his county, belonging to the person charged with past-due 
and unpaid taxes, to pay the same and accrued costs. Sections 1095, 
1097, 8838, Rev. St. Ohio, He may also enforce their collection by 
civil action. Section 2859. There is, however, no statute which ex- 
pressly déclares that taxes on personal property shall be a lien on such 
property. The trial courts of Ohio are not in accord as to the status 
of such taxes, as appears from Spence v. Frye, 3 W. E. Gaz. 103 (de- 
cided in 1857), Citizens' Bank Assignment, 2 W. L. M. 131 (decided 
in 1859), Eich v. McDonald, 34 Bull. 328, and Creech v. Railroad Co., 
2 N. P.' 164 (both decided in 1895). The only décision rendered by a 
fédéral court touching the question is that of Metcalf v. Davies Screw 
Co., 3 W. L. B. 456 (decided in 1878), in which Judge Swing held that 
no lien is created by statute upon personal property for the taxes there- 
on, and that property of that character which had been seized on exécu- 
tion issued from a fédéral court could not be subjected to the payment 
of previously accrued taxes as a prior claim. In that case and in 
Wasteney v. Schott, 58 Ohio St. 410, 416, 51 N. E. 34, it is said that 
no lien is created on personal property for taxes laid against it, be- 
cause the Législature has deemed it impracticable to do so ; but what- 
ever may hâve been the législative belle f in Ohio, it is manifestly not 
impracticable, within proper limitations, to provide by statutory en- 
actment that personal property shall be subject to a lien for the taxes 
assessed against it, as will appear from cases cited in the footnotes in 
Cooley on Taxation (3d Ed.) 854, 855. 

It is earnestly affirmed, and as vigorously denied, that this case is 
ruled by Treasurer of Athens Co. v. Dale, 60 Ohio St. 180, 53 N. E. 
958, in which it was held, in a per curiam, that the right of the state to 
the receipt of its taxes is paramount to that of ail others. The facts 
of the Dale Case and of Security Trust Co. v. Root, 72 Ohio St. 535, 
74 N. E. 1077, in which the priority of taxes on realty was maintained 
over a mortgage lien, are not the same as in the case at bar. It may 
be that the Suprême Court of Ohio is veering toward the doctrine that 
the state's right to the payment of taxes is paramount, but a fédéral 
court, so long as it may find other spécifie satisfactory grounds on 
which to rest its conclusions, can well afford to await an unequivocal 
announcement from the state court on that question. The unreported 
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case of Heintz v. Cameron, 70 Ohio St. 491, 72 N. E. 1159, is more 
nearly in point than any of the cases thus far mentioned. An examina- 
tion of the record in that case discloses that in 1901 receivers were ap- 
pointed for a corporation. No returns for taxation having been made 
by the corporation for the years 1899 and 1900, taxes for those years 
were charged against it by the proper taxing officer. The common 
pleas court adjudged that the receivers should pay the taxes for those 
two years as a prier charge. Its judgmént was affirmed by the circuit 
court, excepting perhaps as to a point not afïecting the question of 
taxes. The circuit court was affirmed by the Suprême Court. The 
state's right to priority of taxes was not strenuously opposed by the 
receivers in the lower courts, and they did not notice the question in 
their briefs fîled in the Suprême Court, but it was argued at some 
length in the brief filed in behalf of the state. No conclusion, how- 
ever, can be drawn from the case with entire certainty, as the Suprême 
Court's affirmance may hâve been placed on some one or more of the 
other issues involved. 

On April 18, 1883, the General Assembly enacted a law entitled "An 
act supplementary to section 3206 of the Revised Statutes of Ohio, 
providing a lien for laborers, miners, mechanics and others. for their 
labor" (80 Ohio Laws, p. 183), now known as section 3206a, Rev. 
St., which, among other things, provides : 

"And in ail cases where property of an employer is placed In the hands of 
an assignée, receiver or trustée, claims due for labor performed within a pe- 
riod oï three mpnths prior to the time such assignée, receiver or trustée is 
appointed, shall be flrst paid eut of the trust fuud, in préférence to ail other 
claims against such employer, except claims for taxes and the costs of ad- 
ministering the trust." 

This section of the law does not appear to hâve been considered in 
any reported case aflfecting taxes. It does not expressly provide that 
taxes, costs of administering the trust, and labor claims accruing within 
the time mentioned shall be liens on the employer's property, but it 
lîxes the order of distribution of employers' estâtes, and fastens on 
the property of an employer of labor, as prior charges, the items nam- 
ed, and provides for their payment in préférence to ail other claims 
whatsoever. This section was under considération in a case involvinç 
a labor claim in Re Laird, 109 Fed. 550, 48 C. C. A. 538, in whicïi 
Judge Day said: 

"This being the object and purpose of the statute, it seems to us tanta- 
mount to charging upon such funds a spécifie lien in favor of this class ot 
creditors. Persons who deal with an employer after the passage of this stat- 
ute must be held to know that, In case the property is placed in the hands of 
an assignée or receiver, the resulting fund from the administration of sucli 
trust shall flrst be subjected to the payment of such liens. Such a charge is 
in fact a lien. • * » In the fund realized from the administration of the 
trust, labor claimants vcho hâve performed service within three months be- 
fore the property was taken to the uses of the trust hâve an interest. The 
statute charges the fund in their favor with the amount of their claims. We 
are of opinion that this is a charge or lien which eannot be interfered with 
to the préjudice of those entitled to it under the statute. * * • The stat- 
ute has vested this right In cases of this character by a distinct charge upon 
the fund, which, if it could ho, said not technically to constitute a lien, has, 
nevertheless, ail the cbaracteristlcs and effect of one." 
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If labor claims are to be first paid out of the corporate estate, ex- 
cepting taxes and costs of administration, taxes and costs must nec- 
essarily hâve a préférence over ail other demands. Taxes are placed in 
the same category as costs of administering the trust, but the iatter 
hâve always been paid be fore distribution was made to the creditors, 
and those who dealt with the défendant company were charged with 
knowledge that, if it passed into the hands of a receiver, its personal 
property would be subject to the payment of taxes and costs and labor 
claims, and would be charged with the aggregate of their respective 
amounts. This is in harmôny with the statement made in Re Bennett, 
153 Fed. 673, 676, 82 C. C. A. 531, that the décision in the Laird Case 
was rested upon the proposition that the property came into the trus- 
tee's possession charged with the prior payment of labor claims, which 
were held to be, in légal eflfect and force, a lien created by the stat- 
ute, and thus not avoided by the bankrupt law. Trust v. Miami Oil 
Ce, 19 Ohio Cir. Ct. R. 727, is in accord with the last two cases. It 
is said, however, that the provision of section 3206a, above quoted, as- 
sumés that taxes were' already made a prior lien on personal property 
passing into the hands of a receiver, and, as no such statutory enact- 
ment exists, such assumption does not make the provision in question 
the law. The language relating to taxes is not senseless, but has a 
plain and obvious meaning, and cannot be. disregarded in construing 
the statute. Whether it was the opinion or not of the Législature that 
taxes on chattels were a prior lien on personal property, the statute 
ought to be construed as giving what is tantamount to a lien on prop- 
erty falling within the terms of its provisions, if it did not already 
exist, in order that the efïect of the language relating to taxes may not 
be destroyed. The title of the act is cited to sustain the proposition 
that the section was not framed with the intention of making taxes 
a prior lien on personal property, but it is well settled that the title 
cannot restrain the enacting clause. The language employed by the 
Législature is compétent to make the law for the future, dating froin 
the time the act became operative, and I know of no principle which 
can deny this effect. Postmaster General v. Early, 12 Wheat. 136, 
6 Iv. Ed. 577 ; State v. Miller, 23 Wis. 634. The priority is plainly inv 
plied in the language of the statute, and has the same force and effect 
as if it had been expressed in unequivocal language. Doyle v. Doyle, 
60 Ohio St. 330, 34 N. E. 166 ; Cincinnati v. Oliver, 31 Ohio St. 377. 
The taxes and penalty in question as against the common creditors 
are entitled to priority of payment, and an order may be drawn ac- 
cordingly. 
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KUSSELL V. GIIiAR.I> TRUST CO. 

(Circuit Court, E. D. Pennsylvanla. June 8, 1909.) 

Nq. 65. 

1. Perpetuities (§ 8*)— Remoteness of Giït to Chaeities— Conditions. 

If a charitable glft is présent in its terms, and is iutended to take ef- 
fect at once, without any intermediate estate, and lias therefore vested, 
the rule agalnst accumulation does not apply ; but where It is contingent, 
or is not Inteuded to vest until the happening of some inévitable future 
event, the test of the rule agalnst remoteness is to be applied, and If tlie 
contingency or the happening of the condition précèdent may by possl- 
bility be deferred fceyond a life or llves in being and 21 years and a frac- 
tion thereafter, the limitation is bad under the rule, and a resultlng trust 
wiH immediately arlse in favor of the settlor, and he may reclalm the 
fund at any time. 

[Ed. Note. — For other cases, see Perpetuities, Cent. Dig. §§ 57-66; Dec. 
Dlg. § 8.*] 

2. Perpetuities (§ 8*)— Validity or Chaeitable Trust— Remoteness. 

A settlor deposited mouey in trust, to be "accumulated for thè beneflt 
of the State of Pennsylvania in the way and manner heremafter men- 
tloned." The-contract then provided that the trustée should invest thè 
money and ail Its accumulations in thè public stocks of the state when- 
ever they could be purehased within a certain price, otherwise m govern- 
ment or other stocks, uiitil the time should arrive whén the fund so ac- 
cumulated, together with any other sums which might be deposited with 
the trustée for a like purpose, should "be equal to the debt at that time 
owed by the state," when it should be paid over to the Treasurer of th» 
state, "for the purpose of dlscharging thè whole Indebtedness of the state, 
and for no other purpose vrhatsoever." The amount deposited was $2,000, 
and The indebtedness of the state at that time was $40,000,000. Beld. 
that the state took no vested Interest in the fund, but was to receive the 
beneflt of it only on a contingency whlch might never happen, or might 
happen at some indeflnlte time in the future, which might exceed the 
limitation of the rule against remoteness or accumulations, and that the 
trust was therefore void, and the fund recoverable by the Personal repré- 
sentative of the settlor after his death, as held by the trustée on a re- 
sultlng trust for the beneflt of the décèdent. 

[Ed. Note. — For other cases, see Perpetuities, Cent. Dig. §!• 57-66; Dec. 
Dig. § 8.*] 

In Equity. On final hearing. 

Arthur W. Machen, Jr., and George Wharton Pepper, for complain- 
ant. 

A. H. Wintersteen, for défendant. 

J. B. McPHERSON, District Judge. This record présents an unu- 
sual case for détermination. The complainant is the ancillary.adminis- 
tratbr of Charles F. McCay, and is suing the défendant company on 
the ground that a trust which the décèdent established in his lifetime 
was void ab initio because it offended the rule concerning perpetuity 
or accumulation, and therefore that the défendant is holding the fund 
upon a resulting trust of which McCay himself could hâve claimed the 
benefit until his death in 1889, and to which his administrator, suing 
in béhalf of the decedent's estate, or of the children and next of kin, 
may now make successful demand. The trust was established by a 

•For ot&er cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Infléxes 
171 F.— 11 
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written agreement executed in December, 1848, between McCay, who 
was then a citizen of Géorgia, and the Girard Trust Company of the 
city of Philadelphia. Apparently McCay was curions about the pos- 
sible results to be attairied by compounding interest, for it is difficult 
to divine what other reason would hâve induced him to make the ex- 
traordinary provision that is disclosed by the trust agreement : 

" * * * whereas, the sald Charles F. McCay bas deposited with the 
said Company the sum of three hundred aud seveuty-seven dollars and thir- 
ty-flve cents for the purpose tif havlng the same, together with such other ad- 
dltlonal sums of motiey fis h© may hereaf ter deposlt, aecumulated for the 
benefit of the state of Pennsylvanla In theway and manner herelnafter men- 
tloneû: Now thèse présents tvltness that, in considération of the premisea 
and' Of the sum of one dollar, lawful nioney unto them paid by the said 
Charles F.- 'McCay at the timô Of the exécution bereof, thè receipt whereof 
is heréby iacUnowledged, the said Girard Life Insurance, Annuity & Trust 
Company of Philadelphia, for themselves and tlieir successors, do hereby 
covenaiit, promise and agrée to and with the said Charles F. McCay, hls 
helrs, executors and admlnistrators, in manner following, to say : First, 
that they, the said company, shall and will invest the sald sum of three hun- 
dred anà ;Seventy-seye|a ijallars and thirty-flve cents so as af oresald deposlt- 
ed, and ali and every suçh other sum and sums as may hereafter be deposited 
in like njanner by the sald Charle? F. McCay, In the public stocks issued 
by the, state of Pemisylvaiaia> and collect the interest on thèse stocks, and 
af ter ded,ucting two and one-half per cent, of this interest as their compen- 
sation for performlng the duties of thls contract, shall and will invest the 
remaining ninety-seven and one-half per cent, of said interest promptly and 
wlthout delay in the said stocks before mentioned. and shall and will con- 
tinue ; coilectlng the Interest on ail the said stock and reinvesting ninety- 
seven and one-half per, cent, of the same so long as said stocks can be pur- 
chased by said company at a priée not exceeding one hundred and twenty 
dollars for each one hundred dollars of the said stocks, and in case the price 
of sald stocks rise above said limit the said company shall invest in the pub- 
lic stocks of the United States or in good first bonds and mortgages of real 
estate until the said Pennsylvania stocks shall fall back to or below said 
limit, so that the said sum or sums. deposited shall accumulate at conipound 
interest until the tlme shall arrive when the fund aecumulated from the 
sa,id deposits, together with such other sum or sums of money as may be de- 
posited with the said company by others than the said Charles F. McCay for 
the purpose aforesaid,,if, any, and the accumulation thereof, shall be equal to 
the debt àt that time owed by thé state of Pennsylvania, and the said com- 
pany further agrées to pay over at that time the said aecumulated fund to 
the Treasurer of the state of Pennsylvania or other offleer or agent legally 
authorized to receive the same, for the purpose of discharging the whole in- 
debtedness of the state and for no otliér purpose- whatsoever ; and the said 
company further agrées to coUeet the principal of any of the said stocks and 
other securities and to reinvest the same in the manner before mentioned." 

Then follow provisions with référence to the management of the 
trust, which do not seem to be of importance now, and one other para- 
graph which may perhaps throw a little further light on tlie contro- 
versy: 

VSixth, And the said company further agrée that if the state of Penn- 
sylvania shall at any time hereafter pay the Interest due on the said stocks 
belonging to the sald accumulatlng fund by issuing to ' the said company new 
stocks or other obligations in lieu of money to pay the said Interest, then, 
unless this shall be the usual way In which the interest shall at that tlme be 
pald by the said state on the remaining poi;tion of the said debt of the sald 
state, this trust and ail bepeflt and adyantage to the said state therefrom 
shall eease and become determined, and tliè said company shall pay over to 
the oldest maie heir pf the said Charle» F. McCay then living, bis executors, 
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administratots, or assigùs, the whole amouabbelongiiis tff the said accumukt- 
ing fund at that timeuninvested in the said stocks of the state of Penn- 
sylvapia, and also ail the amounts they sliall hereafter recel ve from the 
said staté as principal and interest on sàld stocks, and ail stocks of the 
United States and . bonds and mortgages and . interest thereon bélonglng to 
the said accumulàting fund, reserving only to themselves their twô and- one- 
half per cent, on ail interest reeeived by tljeui, whieh per cent, is above pro- 
vided as their compensation for performing the duties of this conh-act." 

Under this agreement McCay paid to the défendant the $377.35 
mentioned therein, and af térwards other sums ; the whole aggregating 
$2,000. The accumulation has been se far proceeded with that the de- 
fendant, oh April 24, 1908, when the pending bill was filed, had in its 
hands cash and securitres, amounting to $20,407.24. When the agree- 
ment was exècuted, thé debt of the state o'f Pènnsylvania amounted to 
ùver $40,000,000 ; but it has gradually been réduced until on Novembêr 
30, 1908, the total was only $2,689,617.02. In 1848 the state had 
not yet established a sinking fund, but this was provided in the fol- 
lowing year. And on Novembêr 1, 1908, it contained the following 
assets apphcable to the discharge of the state's outstanding debt when- 
ever it shoUld become due, and to no other purpbse: 

Allegheny Valley Railroad bonds .$ 100,000 00 

Cash In banks 2,507,179 48 

Suspended account, Allegheny National Bank 35,.351 68 

:; ' $2,042,531 11 

AU thèse assets are believed by the state to be perfectly good and se- 
cured beybhd any probâbility of loss; but they cannot be applied to 
the paymeht of the debt until it become's due, and sôme of it does not 
mature until the years 1912 and 1922, respectively. The interest de- 
rived.from the securities and the cash in the sinking fund has so en- 
la'rged that fund since Novembêr 30, 1908, that now (say June 10, 
1909) it is probably within $12,000 of the outstanding debt, atid is 
larger than the debt if the trust fund in cpntroversy is available by the 
state. , ' ' 

In considering whether or not the trust created in 1848 was vaHd, 
it is to be noted that there is no dispute between the parties about the 
charactçr'oi the trust. It is conceded to be acharity, and it is there- 
forè to be regarded from the samé point of view as if its object were 
the building of a hospital or the endowment of a church. But, al- 
though the object of the trust is charitable, the trust itself may still be 
objected to on the ground that it transgresses the rule concerning re- 
moteness, or perpetuity, or accumulation — whichever may be the prop-^ 
erly applicable Word. (It is plainly a trust for accumulation, and will 
be so spoken of hereafter.) While charitable trusts, after they hâve 
once been .determiiied to be valid, are favorites of the law, the fîrst 
question mustalways be: What are the terms of the trust? And the 
ahSwér rttust be discovered by applying the ordinary rules of construc- 
tion to the language that has been émployed. After determining the 
scope pf the trust, the further question must also'be answered: Is the 
trust valid? Before attempting , to answ'er'these questions, it may be 
as Well to say that section 9 of the Pènnsylvania act of April 18, 1853 
(P'. L. 60!7), does not attempt to lày down a ruié concerning aCcu- 
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Ululations made, orto be made, under a deed that was executed before 
the passing of that statute. And although the act of May 9, 1889 (P. 
L. l'73), doe's déclare that "no disposition of property heretofore 
* * * made for any * * * charitable use shall fail * * * 
by- reason of * * * being given in perpetuity," and directs any 
court of equity having jurisdiction to carry the intention of the donor 
into effect, "so far as the same can be ascertained and carried into 
efïect Gonsistently with law or equity," it seems clear that the act 
(whatever its true meaning may be) cannot be permitted to interfère 
with such right as the plaintiff may be found to possess. He is ei- 
ther seeking to en force a resuhing trust in îavor of his décèdent, and 
in that event the trust came into existence by opération of law as soon 
as the deed was executed in 1848, or he is representing the rights of 
the nèxt of kin, and in that event, as the settlor died on Mardi 13, 
1889, several weeks before the last-mentioned act was passed, the 
rights of the next of kin had already vested and could not be dis- 
turbed by subséquent législation, I do not understand, however, that 
the defendant's counsel relies upon either of the statutes just referred 
to, and therefore nothing further need be said about them. Both the 
plaintifï and the défendant appeal to the rules of the common law to 
iustain or to overthrow the trust, âud to those rules therefore I shall 
briefly refer.. 

Confining the discussion to the case of a trust for a charity, it is 
clear and undisputed that if the gift is vested, if it is présent in its 
terms, is intendedto take efïect at once, without any intermediate es- 
tate, the ruleagainst accumulation does not apply atall. As a charity 
is for a public purpose, and is intended to be perpétuai unless it be ex- 
pressly limited as to timé, there is no reason why indefinite accumula- 
tion may not be permitted. But where the gift is contingent, or where 
it is not intended to vest until the happening of some inévitable fu- 
ture eyent, this being a condition précèdent to'the vesting of the béné- 
ficiai interest, the test of the rule against remoteness is to be applied, 
and if the contingency, or the happening of the condition précèdent, 
may by possibility be deferred beyond a Hfe or lives in being and 21 
years and a fraction thereafter, the limitation is bad under the rule, 
although the trust be charitable. A resulting trust will immediately 
arise in favor of the settlor. Coggins' Appeal, 134 Pa. 30, 16 Atl. 579, 
10 Am. St. Rep. 565. His purpose is stricken down by the policy of 
the law- — or, rather, it is never allowed to take efïect at ail — and he 
may reclaim the f und at once. If he does not thus reclaim it, the mère 
lapse of time does not affect his right so far as the trustée is concern- 
ed, and he may require an account and repayment whenever it may suit 
his convenience. 

This brings me to the point upon which the case must turn, name- 
ly, the meaning of the trust agreement. Does it give to the state of 
Pennsylvania an immédiate, vested interest? Or does it give a con- 
tingent interest, or an interest which is not to vest until the hap- 
pening of a future condition précèdent? If the interest taken by 
the State was contingent, or , if the vesting was deferred until the ac- 
cumulated fund should equal the whole debt of the state, the de- 
fendant does not deny that there was at least a possibility that the 
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condition might not happen within the time allowed by the rule against 
accumulation, and therefore that the rule prevented the trust from 
taking effect. . If, however, the state took a vested interest in 1848, 
even though the actualenjoyment was deferred, the trust for ac- 
cumulation was valid, and the complainant has no interest in the 
fund, either on behalf of the decedent's estate or of the next of kin. 
In other words, the case dépends upon the construction of the agree- 
ment, there being no real dispute between the parties concerning 
the légal principles that should be applied after the meaning of the 
written instrument has been ascertained. What, then, is the ordi- 
nary meaning of the language used by the settlor, and what inten- 
tion is fairly to be gathered from the words he has used? 

As it seems to me, the significant language lies within a narrow 
compass. The settlor begins with a récital that he has deposited a 
sum of money and may deposit other sums with the défendant. Thèse 
sums are not for the présent, or the unrestricted, benefit of the 
State — to which there are no words of présent gift— but are "ac- 
cumulated for the benefit of the state of Pennsylvania in the way 
and manner hereinafter mentioned.". The phrase italicized points 
forward to what follows almost immediatel)' in paragraph "First," 
where the "way and manner" of accumulation is defined with pré- 
cision. The state is to benefit in this particular way and manner, 
and no other is suggested or implied. I need not repeat the détails 
of the paragraph. The public stock, of the state is to be bought un- 
der a- maximum priée, or stock of the United States or bonds and 
mortgages may be acquired in place of the state's stock, until by the 
compounding of interest a fund shall be produced. No time is spee- 
ified when the accumulation is to cease, and none could be speci- 
fied for obvious reasons. How long it would take to accumulate a 
fund of the necessary size was beyond the possibility of foresight. 
In the first place, the settlor contemplated the possibility that his 
example might be followed by other persons. He refers to "such 
other sum or sums of money as may be deposited with the said Com- 
pany by others than the said Charles F. McCay for the purpose 
aforesaid, if any." And in the second place he knew that the state 
debt would not continue of the same amount as when he executed 
the agreement, but would either increase or diminish. No one could 
forecast what might happen in either particular, and he was there- 
fore obliged to leave both of thèse contingencies to the future. But, 
however distant or indefinite the time might be, he anticipated the 
ultimate arrivai of a day when a certain condition should come to 
pass, namely, when upon the one hand the défendant should hâve 
in its possession a fund accumulated from deposits made by him- 
self and by such other persons as might share his purpose, and when, 
upon the other hand, "the debt at that time owed by the state of 
Pennsylvania" should be equal to the fund. 

How distant and indefinite the happening of this event might be 
will appear more clearly if we take into account another possibility, 
namely, that the debt might increase more rapidly than the accum- 
ulation of the fund, so that the fund would never overtake the total 



166 ■' " itl "Pïibtte'Ai' repôrteu. 

obligation o£ 'the state, or at least would' ohly overtàke it after cen- 
turies of ; ^fowtii. Nilmerous and imperative demands might im- 
pose continnally' recurring burdens On the. state. Fréquent and seri- 
ons disaster niight be suffered by the fund; so that for a period 
scarcely to be measured from a practical point of view the gap be- 
tween the furtd and the debt mig-ht only grow wider. Whether 
probable or not, this was an undoubted possibility. Moreover, the 
arrivai of the time when one sum should equai the other was made 
more uncertain by the possible perplexities growing out of the fact 
that the time named by the settlor was when the accumulated fund 
should equal the debt "owed" by the state. A debt "owed" might 
not be a debt due. If the holders of the state's obligations should 
refiisë to receive payment in advance of the time appointed there- 
for, the interest on their obligations would, of course, go on, and 
might alsb be. properly regarded as a debt "owed." In such event, 
was the fund to be applied to the principal merely, or was it to go 
on accumulating, so as to earn money to pay accruing interest also ? 
I meiition' thèse matters to show the uncertainties that surround the 
whole sUbjêct and the difificulty of carryihg out the settlor's intention. 
For présent purposes^ however, I shall assume that "the debt at 
thati time owed by the stâte of Pennsylvania" means the principal 
of the tièbt, whether due or not due, and that the psychological 
morrièint (if I may use a convenient phrase) contemplated by the 
settlor w'oûld arrive when the accumulated fund shoUld equal the 
debt thus "ôWed." Certainly, as it seems to me, not until that mo- 
ment, wâs tlie state to dérive the slightest benefit frôrn the trust, and 
iï, as coriceivably might bè'the case, the moment (frOm a practical 
pbitlt of view) should never airrive, the state would never profit by 
the 'seiitldr's elabôrate and somewhat fàntastic schème. But, if the 
moniehi did arrive, theri, and then only, was the trust to be executed; 
f o^ oniy at that précise point of time could the direction ' of the set- 
tlor befearried out and the fund bc paid to the State Treasurer for 
the pù^pose bf discharging "the whole indebtedness of the state." 
Eveh"iî no other words were added td this direction, it is plain that 
the ■whole' indebtedness of the state could not be discharged before 
that time; for until then, by the necessity of the case, any payment 
to'the state must be a partial payment. But to show beyond the pos- 
sibility oi doubt that a partial paîyment was not to be permitted, the 
settlor added the négative words, "and for no other purpose what- 
ever," Therè is no other sUbject to which this phrase can be ap- 
plied than the subject immediately preceding, namely, the discharg- 
ing of the' whole indebtedness of the state, and, as the settlor there- 
fore dédàred, both affirmàtively and hegatively, that he intended to 
disèhàrge the whole indebtedness of the state, and not any part 
therébf , large or small, it is clear that the fund cobld not be avail- 
able for this purpose until ''it should equal the 'indebtedness. The 
sëttlbr hâd a single definite object in mind. He desîted to accom- 
plish this object, ând no bther, and therefore the state was never to 
ha've a _ bénéficiai interest in the accurnulated fund unless and until 
the 'tiiiie referred tb should arrive. 'Withbut prolonging the dis- 
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cussiqn,; it seems to me to follow inevitably that the interest of the 
State was either contingent upon the happening of an event which 
might never happen, -or might happen centuries in the future, or 
(what cornes to the same thing) the vesting of the state's interest 
was deferred until the happening of the same distant and indefinite 
event. However the matter may be described, I think that no vested 
interest passed in 1848, and that the interest attempted to be given was 
of such a character as to violate the rule against perpetuities, or 
accumulation, or remoteness — if I may use thèse three terms for 
the moment, because they hâve sometimes been employed loosely and 
interchapgeably in the discussion of this subject. 

I hâve not thought it necessary to refer to the cases that hâve 
been cited in the briefs of counsel. They hâve ail been considered; 
but I think it would be superfluous to point out in détail that there 
is no essential antagonism among them concerning the rules to be 
applied to a charitable trust. The iirst problem is always: When 
does the trust vest? This is a question of construction, and after 
it has been answered, if the vesting is to take place within the period 
allowed by law, accumulation may go on thereafter without inter- 
ruption from the common law. If the vesting cannot take place, or 
by possibility may not take place, until after the period allowed 
by law, the trust fails, and it is not saved by the fact that the. ob- 
ject was a charity. 

Nothing has been said in this opinion about the effect of the sixth 
paragraph in the trust agreement. Its meaning seems to be this : 
If, for any reason, the state should issue new stock in order to pay 
therewith the interest due on the stock already in the trust fund, 
such action should end the trust at once, unless the interest on the 
rest of the debt in other hands should be treated in the same way. 
This seems a most unlikely contingency ; but, of course, it might 
happen, and, if it did happen, the resuit would be to lengthen some- 
what the period of accumulation by increasing the debt of the state. 
This of itself, however, was apparently not objectionable ; for, if 
the debt were still further increased by paying in stock the interest 
due to ail other debt holders, the settlor seems to hâve been indif- 
fèrent to the increase. What he did object to appears to hâve been 
a possible inequality of treatment meted out to the stocks in his 
fund and to the stocks in other hands. What prompted this excess 
of précaution I do not know ; but the paragraph seems to hâve had 
this unlikely situation in mind, and to hâve no spécial significance 
in the présent controversy. It may, perhaps, be capable of some 
other meaning; but none has been suggested that gives it great im- 
portance. 

Neither hâve I considered what bearing the existence of the sink- 
ing fund should hâve upon the duration of the trust. This is a 
fund not actually applied to the debt, but set apart in order to be 
applied when the debt shall accrue. Whether or not it should be 
treated as a potential payment pro tanto is not material. If the 
trust never took eiïect, the matter has no importance. If the trust 
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is valid, the complainant has no intefest in the question, which con- 
cerns only the trustée and the state. 

A decree may be drawn in accordance with Ihis opinion. 



CLBMMENS v. WASHINGTON PARK STBAMBOAT CO. 

(Circuit Court, E. D. Pennsylvania. June 28, 1909.) 

No. 89. 

PABTIES (5 '95*) — MiSNOMEB OF DEPENDANT — AMENDMENT OF KEOOED ATTEB 
JUDGMENT. 

A ferry company, wbich was a corporation of New Jersey, operated. a 
Une of excursion boats from Pliiladelplila under tlie assumed name of the 
"Washington Park Steamboat Company." A passenger to whom It sold 
a ticket under such name was injured, and brought suit against the steam- 
boat Company. , Xlie attorney for the ferry company, who was also a 
dlrector, accepted service for the défendant, and appeared and defended 
the case on the merits ; the trial resulting in a judgmeut for the plaintifC. 
Neither plaintifC nor the court was informed of the true facts until after 
an atfempt to eoUect the judgment failed, and plaintlffi moved to amend 
the record by substituting the name of the ferry company as défendant. 
Held, that such company, which was the real défendant, having in fact 
appeared and defended the suit, and there being no such person as the 
défendant named, the court had power to permit such amendment, under 
Eev. St. §§ 948, 954 (U. S. Comp. St. 1901, pp. 695, 696), authorizing ameud- 
ments to cure defects of f ctrm. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 164; Dec. DIg. S 
95.*] 

On Ruie to Amend the Record. 
See, also, 163 Fed. 815. 

Goodman & Mitchell, for plàintiff. 
Charles H. Downing, for défendant. 

J. B. McPHERSON, District Judge. In May, 1907, the Gloucester 
Ferry Company, a corporation of New Jersey, owned aiid operated a 
line of steamboats that raii between Arch Street wharf in the city 
of Philadelphia and Washington Park, a place of amusement on the 
Delâware river. For their own convenience — the exact reason is not 
important — the ferry company sold tickets between thèse two points 
in the name of the "Washington Park Steamboat Company," and 
the plàintiff bought and used one of thèse tickets. She was injured 
in the course of her excursion, and supposing, as was natural, that such 
right of action as she might possess was against what appeared to be 
a corporation in control of the line, she brought suit against the 
"Washington Park Steamboat Company." Of course, if the marshal 
had been obliged to search for a company by this name, or its ofïicers, 
it would hâve speedily appeared that there was no such corporation in 
existence, and that the suit should hâve been brought against the fer- 
ry company. The discovery at that time, however, that the steamboat 
company did not exist, was prevented by the action of the ferry com- 
pany, whose counsel (he, is also a member of its board of directors) ac- 

*For othsr cases see same toplc & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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cepted service of the summons as "attorney for défendant," and after- 
wards pleaded the gênerai issue in the same character. He also tried 
the case, and made a défense both on the merits and also on the 
ground that, while the ferry company owned and operated the boats, 
it had no control over the trolley car in the park that was carrying 
the plaintifï when she was injured. He called the assistant treasurer 
of the ferry company, who testified as follows : 

".Q The boats that run from Arch Street wharf to Washington Park be- 
long to the Gloucester Ferry Company, do they not? 
"A. Belong to the Gloucester Ferry Company ; yes, sir." 

Thereupon this offer was made: 

"I offer to prove by the witness that he is the assistant treasurer of the 
Gloucester Ferry Company ; that the Gloucester Ferry Company own the 
beats that run t'rom Arch Street wharf to the pler of "Washington Park ; 
that they pay the Washington Park Amusement Company or some one else, 
for the privilège of landing there, so much a passenger ; that they have 
no control whatever over thèse trolley cars, and no power over them what- 
ever'; that when they land passengers at the pier, that that is Washington 
Park — the pier is Washington Park." 

The witness testiiîed in support of this offer, and upon cross-ex- 
amination answered f urther as follows : 

"Q. You are connected with the Gloucester Ferry Company? 

"A. Yes, sir. 

"Q. That is what you are talking about? 

"A. That is what I am talking about. 

"Q. We are suing the Washington Park Steamboat Company. 

"A. The Washington Park Steamboat Company and the Gloucester Ferry 
Company are one. 

"Q. They are the same? 

"A. They are the same. 

"Q. They own the boats, do they not? 
■ "A. They own the boats ; yes, sir. 

"Q. You say the Washington Park Steamboat Company and the Gloucester 
Ferry Company are the same? 

"A. Are the same identical one." 

This ambiguous testimony was understood by the court to mean 
that the ferry company and the steamboat company were owned and 
controlled by the same persons, as will appear by the following quota- 
tion from the charge : 

"It has also been testified that the Gloucester Ferry Company, which it has 
been said by one of the wàtriesses owned thèse boats, was the same thing 
as the Washington Park Steamboat Coniiiaiiy; that they were identical, and. 
as I understand the efiCect of the witness' testimony to be, they were owned 
and controlled by the same people, so that under différent names they were 
the same persons. \^^lat was the case with regard to this railroad? Was 
that also operated and controlled by the défendant company, the Washington 
Park Steamboat Company? Because, if It was, as matter of course it would be 
responsible for any négligence' of its employés in the opération of that rail- 
road. If it were not, if It were a différent corporation, or if it were owned 
and operated by différent persons — I am speaking now of an individual as 
distinguished from a corporation— there would be then a plain distinction 
betvi'een the défendant company and this other person or corporation, and 
in that event the défendant company would not be responsible." . 

This apparent mistake of the court certainly afforded the ferry 
company another opportunity to correct the error into which both 
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the plaintiff and the court had fallen. It was the ferry company's 
piain diity to explain then, if it had net been its duty before, that the 
steamboat company was a mère name, and was not a corporation at 
ail. But, instead of so doing, the ferry company continued its policy 
of implying that the suit had been brought against a real person, and 
not against a mère shadow, as will clearly appear by the following 
colloquy that took place at the conclusion of the charge : 

"Connsel for Ferry Co. : Will your honor give me an exception to that 
part of your charge wherein you said if thèse were two or three corporations 
controUed by the same parties — 

"The Court: I dld not say that at ail. I said distinctly to the jury, and I 
will say it again, so as to make it plain, that unless the défendant company 
controUed and operated this mile of road, it would not be responslble. ïhat 
is what I said. 

"Counsel for Ferry Co.: It does not matter who were the owners. 

"The Court : If the défendant company controUed and operated this road. 
of course, It makes no différence who owns it. I will say in plain terms, as I 
hâve said, it makes no différence who owned it. The question is: Who con- 
troUed it, and who operated it? Who ran thèse cars? Wlio were responslble 
for what is said to hâve been the négligence of thèse motormen? Of course, 
the person who would be responslble for it would be the person who con- 
troUed, or the corporation who controUed and operated, the road. It might 
be owned by anybody ; but, if it were controUed and operated by somebody 
else, the person that controUed and operated it would be responslble." 

There was a judgment for the plaintiff, and ineffectuai efforts were 
thereupon made to collect it, both by fi. fa. and by attachment exécu- 
tion. The fi. fa. was defeated by the claim of the ferry company 
that the boats sought to be seized were its own property. An alias 
attachment exécution, in which the ferry company was made the gar- 
nishee, was met by a distinctly misleading affidavit of the ferry com- 
pany's secretary, in which he swore that the ferry company — 

"knows the Washington Park Steamboat Company. • * * It has had 
business dealings with the Washington Park Steamboat Company. At the 
tlnie said writ was served there were no accounts between said company 
aud this garnishee ; neither did the garnishee hâve, at the time of the 
service of said writ nor.at the time of the making of this answer. any bal- 
ance in its hands belonging to the said Washington Park Steamboat Com- 
pany. 

By this time the plaintiff began to suspect the true condition of 
affairs, and obtained the rule now under considération, which seeks 
to amend the. record by substituting the ferry company as the défend- 
ant, adding the words, "doing business as the Washington Park 
Steamboat Company." To this rule the ferry company appeared and 
filed an answer, and a good deal of testiniony has been taken in sup- 
port of the pétition. There is no dispute concerning the essential facts. 
The dépositions show that the ferry company is a New Jersey corpo- 
ration, that it owned the line in question, that it used the name of the 
Washington Park Steamboat Company as a mère convenience for 
bookkeeping reasons, that no such corporation ever existed, and that 
ail the business carried on in the name of the steamboat company was 
really carried on by the ferry company. As already stated, it was 
the ,ferry company that appeared and made défense to the suit, and 
it is the ferry compàriy .that has been interposing ail the obstacles to 
the collection of the j-udgment. ' - 
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Under thèse circumstances, I not only see no légal diffiçulty in 
the way of allowing the amendment ; but I think it would be a discrédit 
to the administration of justice if the true défendant could not be put 
formally uponthe record. The ferry company is proved to be a New; 
Jersey corporation ; it voluntarily appeared to the suit by its çôji^nsèl, 
who wasalso a member oi.its board.of directors — for it need hardly 
be said that the steamboat company could not appear, whatever the 
pretense on' the record mçiy hâve been. It ihade défense on the merits, 
and was fully heard, declining to take a writ of error; and only aftér 
ail this did it interpose the technical défense that the name of the dé- 
fendant, (is not thç name oi a real person. Thip is not the situation 
With which some of the décisions are concerjied,,where a real person 
has been sued, and, after it has been ascertainéd that the s'^it has 
been çrrpneously brought, an oflfer is made to substitute anofher 
real person as défendant. Hère the right défendant has been sued, 
has appeared and pleaded, and taken défense on the merits, and the 
only mistake is that the right défendant was called by a wrong natne. 
But it is the wrong name only in the sensé that it is not the def endant's- 
corporate name. i It is, however, the précise name that the ferry cofn- 
pany has been using, and using moreover in the very transaction out 
of WKich the cause of action arose. I think, therefore, that it may 
be said with some force that the ferry company is hardly in a posi- 
tion to object to the amendment, since the so-called wrong' name was 
assumed by the ferry company itself, and has been fully recognized by 
its conduct in the suit. And, still further, it is a case where the real 
défendant, knowing the mistake and haVing had abundant opportunity 
to correct it, has continued to mislead the plaintifï down to the last 
possible moment. It is a satisfaction to feel conûdent that the court is 
not so impotent as to be obliged to allow such conduct to succeed. 

An analogous case is Bainum v. Arnçrican Bridge Co. (C. C.) 141 
Fed. 179, recently decided by Judge Buffington. The facts appear 
by the following quotation from the syllabus: 

'Thé plalntiff's statement, In an action for personal înjury agalnst a for- 
elgn corporation, alleged to be a corporation of New Jersey, speclfically set 
out tLe faCts, clearly Identlfylng the défendant, the work In whlch It was 
engagea, and the tlme and place of the Injury. There were In fact two cor- 
porations, closely connected and havlng thè'satoe name, except that one was 
'of New Jersey' and the other 'of New Tork.' Both had. the same résident 
agent, on whom the process was served, and the same attorneys, who enter- 
ed appearance for def endant , and prepared the case for trial, when It was 
discbvered that the New Tôi:k corporation was In fact thfe one dolng'thé 
worli." 

Under such circumstances it was held that the court had pôwer, 
under sections 948, 954, Rev. St. (U. S. Comp. St. 1901, pp. 695, 
696), to permit the plaintiflf to amend by substituting the name of the 
rtal défendant intènded; the court sàying: 

; "There was no auestion as to the locallty. of the accident or of the Identlty 
of the coippany engaged in the work or employlng the piaintlfC. Tbe coun- 
sel for that company appeared and prepared Its défense and ail partie^ jSup- 
poiçed thç r^al, partleç to the accident were the parties to the suit. Now, to 
renisé tlle beneflcent powër of aïnenôtnent, s6 as to place on record the par- ' 
ties who had ail along supposed they were on record, would be Ahoekihg to 
tîre sensé of justice, and especially so when the statut» of limita tlona would 
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bar another snlt by plaintlff. The slmilarlty of names misled eounsel for 
défendant, and tbe fallùre of the plaintifC to know that tliere were two cor- 
porations of substantially the sam^ name and engaged in the saine gênerai 
business was quite natural. There wçls no new cause of, action stated, and 
the f act that the ' statu te of limitations would bar the plaintifE uuless tho 
amendmçnt was allowed bas been held ground for sueh allowance. * * * 
By permittthg . this amendment, neitheir the nature of the case nor the real 
issue between the real parties ischanged; aqd the fédéral courts permit 
ameudments in furtherance of justice. Bamberger v. Terry, 103 U. S. 40, 
26 L. Ed. 317; Hodges V. Kimball, 91 Fed. 845, 34 C. C. A. 103." 

In the pending cas$ thé court is simply asked to make its record 
speak the trùth, and f think theréi is rio doubt that this may bè done. 
As was saidby Mr. Justice Strong in Insurance Co. v. Boon, 95 U. S. 
136, 24 Iv. Ed. 395: ' 

"Every court of record has power to amend its records, so as to make 
them conform to and exhibit the truth." ' 

And accordingly an important amendment was allowed after the 
terni at which judgmenthad been entered. 

The rule to amend is made absolute, and the record is now amended 
wherever necessary^ s© that the suit may stand against the Gloucester 
Ferry Companyj a corporation of the state bf New Jersey, doing busi- 
ness as the Washington Park Steamboat Company. 



THBOCEANÂ., 
' (District Court, E.I>. New York. .Time 29, 1909.) 

1. SinppiNG (§, 1j32'^)^Ca«biage o? Goobs^Action roç Damage to Cakgo— 

BURDEN 0|''^B00F. . , 

a' vessel' which was néw, properiy ponstructed, and in ail respects sea- 
worthy canîibt be held liable for leàkage under isiils of lading exempting 
her from loss on thafeaeeount and from weather, beat, and i)erils of thé 
sea, unless ,.i,t Is aflirmatlvely shown that there was négligence In the 
stowage which It sliould reasonably baye been antlcipated would cause 
s«ch damage, and the libelant must make out a case showing the cause 
. of In jury with sufficient clearness Iseforg the burden is cast upon the ves- 
sel. to ^ho\y that ttie exemption Is brpad enough to eoyer the damage. 

[Ed. Note.^^^Eo^ other cases, eee Shipplng, CentDig. §§479-482; Dec. 
Dig. M32.*] 

2. Siiippif^G (§ lii^*)— CABJÎIA.GE: or G.00D9--AcTj;qN FOB Damage to Caego— 

SUFFICIENCY OF PrOOF.' 

A new Steel steamer carried for libelant a conslgnment of cocoanut bil 

In easkg; frpjt» Colombo, iÇeylon, to New York in the winter, under bills 

., of ladiltg exempting het' frojn liabillty for loss or damage feaused by beat, 

îeakàge; or périls of the'seS. A part ofthe eonsignment was stowed in 

' the lower hold and a part -on the bridge deck, and in the latter part there 

was an excessive leakage, but the ç^use pf - it w,9.s not dfiiinitel,T sliown. 

, Held tfiat, under the evidencie, there was not sufflcient proof that tlie bridge 

' deèk, wlïjch'appeared tb be well vehtilàted, was an iûiproper place for 

'suclï cargo, td charge thèniaster wfth négligence, ôt rehder the Vessel 

,. ■ 'llàJ^iè' for the loss. '' '.' j ; ■ 

, fBd.^Note. — For other cases, see èhippfng, Cent Dig. I 484; IJec. Dig. 
... § 132.*] . ,.",, : >., 

■'I ' ■■ ■. ' .,. : : .. ■ ■ . ■ .. ■ ' .. ■ ! . '■ . .1 ... i [ ■' .. ■' — ■ ~ 

*For other cases see same toplc & 3 numbsh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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In Admiralty. Suit for loss of cargo from leakage. 

Hunt, Hill & Betts (George W. Betts, Jr., of counsel), for libelants. 

Convers & Kirlin (John M. Woolsey, of counsel), for claimant. 

CHATFIELD, District Judge. In the yeaf 1907 the Ocean^, a new 
iron steamship, started frora Glasgow, Scotland, and, a,fter a voyage 
through the Suez Canal to Hong Kong, returned to Calcutta, and 
thence proceeded to Colonibo, Ceylon, with certain cargo in what was 
called the "bridge deck space" and "hold No. 3." This cargo was 
discharged at Colombo, and the spaces indicated filled with other goods 
for a voyage to Boston and New York.i The port of Colombo was left 
upon the 31st day of December, 1906', and the; vessel proceedçd through 
the Indian Océan and the Red Sea, to the Suez Canal, which was en- 
tered upon the 16th day of January,, 1907, Two days were occupied 
in passing through the canal, and the vessel fînally reached Boston on 
the 14th day of February, 1907, thence proceeding to New York, and 
arriving there on the 33d day of February, 1907, where the cargo was 
discharged. 

Ainong the cargo taken on at Colombo were four lots of cocoanut 
cil in pipes, puncheons, and hogsheads ; a puncheon being larger than 
a hogshead, and a pipe larger than a puncheon. The weight of a pipe 
fuU of oil is something over a ton, a pipe being a straight staved bar- 
rel, some 5 feet long, with a uniform diameter of 3% feet. There is 
considérable testimony to the effect that the large and heavy pipes 
are difficult to handle, and subject to grçat strains, also that under ex- 
cessive beat the wood of the pipes shrinks, the hoops expand, and 
the heads of the pipes thus become loqse enough so that there is 
leakage around the heads. Cocoanut oil congeals at, a température of 
62 degrees Fahrenheit, becoming more fluid as the température rises, 
and the testimony shows that a reasonably well-ventilated and cool 
place should be used fqr stowing cargo of this character in order to 
avoid excessive leakage. The four lots of cocoanut oil taken on at 
Colombo were markéd by a keystone device, with the numbers 90, .91, 
92, and 93;, Lots 90 and 91 were stowed in the hold, and ail the lots 
were stowed in a single tier of pipes, with casks of plumbagQ prop- 
erly chocked and dunnaged in a second tier. No fault has béen 
shown in anyway \yith the manner or method of loading, and the dun- 
nage seems to hâve kept in place and served its purJDose throUghovit 
the eniiire trip. The same is true as to lots 92 and 93, which were 
carj-ied inwhat is known as the bridge, deck space, with the exception 
of a few packages of lot 93 in one bf the holds. While the testimony 
of one of the experts was'fo the eflfect that the cargo sho\yed some 
working or slight shifting, indicating that it hàd been subjeci' tô the 
movement of the vésSel in severé' weàthér, it was géherally in gôôd 
order upon arrivai. The only point a,s to which discussion could arisè, 
and upon which the présent action has been basèd, is with référence 
to the leakage of the cocoanut oil in the four lots ref'érred to, which 
were thè property of the libelant, and as to which there was a con-» 
sîderable shortage in the quantity of thè cocoanut oil when the de- 
livery was made at New York. As has been said, the testirtiony shows 
that the packages were in good condition at Colombo, ând agâin ap- 
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peared to be in good condition, at Nçw York, and the température of 
the air and-thé water in the North Atlantic, up to the tiroé of unload- 
ing the vessel, was such thàt' the' cocoa,nut, oil' was theii entirely con- 
gealed. Thë leakagè iti thé 'bridgé 'detk ■spaceWaéshbveledup, some 
32, barrels of drainage, a portion of which, 25 barrels, .was, awarded 
to'ihè'libêlâhts as theié shàre of the loss'by leaka^e, This award was 
rêfused,' cïaihi wasmade for the ai*i6ùnt of oil involved, and à libel 
'fïlèd,;'îiî; which thelibëlants allégé thât they lost ,ftom' the four lots oï 
oir'in.ijuéstiori sortie' i8,69'7 pouqd's, valuedat $1,9,16.44., ' 

The jlbelants allegçthat there 'was négligence in the loading-; stor- 
irig, ■^arid' caring for thiê' oil by the àteârnship, failure to propérly déliv- 
er, to màké the vés'sél'séà^ôrthj'j'àiid in furnishing a piroper place of 
stowâl^é' for the oil. Th:e'bill' of "iâding contained the following ex- 
è'eptioiis, ând'is suffic;ie'n,t to .çôvér aîl'of the allégations of the libel, eîf- 
ceptthàtiiî which it.ié aHeged thât fhe ofificers and agents df the ,vés- 
sel caûsed this oil td bè/cârried in an ihiproper place: ' 

"0 Carriers are ,not liable for * '♦ * heàt. or aijy accidents, lôss or 
âàtaàgè arislïig from * * * ariy other péril incident to steam navigation, 
or périls of the sea," etc. 

:V<;4), Drainage and leabage. breakage, loss or damage by I* * * rain 
* ,-if f frost, * * * ^heating * * ♦ or any loss or damage arising 
, frpm the nature of the, go.ijds," etc. 

■ Éath bill of lading bas, in addition to thèse printed eJiceptionSj a 
stâriip, "Ndt fesponsible for leakàge, urtless caused by improper stow- 
age.f' ■'■■"^■•r , ■ '■■;,■, ■■■ , . :; 

T^stîmony has bëeh offered, to show thât the particulâr part of 
the vçSsel where thèse lots were stowed was not a prôper place be- 
cause of ' thé intense heattOwHich the oil was subjected upOn this 
particular voyage. Sortie 'testimofty was offéred as to the loss of 
oil in hold No. 3, which is at the'bottom of the vessel, but immedi- 
ately aft of ïhe engine rodïn. The téstimony shows that the oil in 
that hold Wçis propérly stoWéd artd: diinnaged, was separated from 
the partition or bulkhead of the értginë'rDom by a spacé of some 30 
féet, anid rio négligence df ariy scirt Hàs beCn shown with respect to 
the cargo iii; that part of. the vessel. Oné witness téstified that a 
greater amount of partly èrtipty 'packages existed in that hold than 
in the bridge deck space', and the officers of the vessel testifîëd that 
a large (juantity of oi] was puriiped out by the engines from the 
bilges df the vessel, intd' which leakage would rurt frdni the lower 
hold.;' ,;';',^ ''■■■"':,,,' , '.' ' ' ï':" - ''/' ' ■' ; ;,,■ ' .'" ■■-.'".' 

Thé Ôcéârta is what'is known as a three-island ship,^buih df steel, 
and' the bdiler room and engine space èxtertd lipwàrd in a shaft or 
trunkway^ , termiriating in ?^ skylight, ; throUgh which thé smokestack 
• pfojéçjis.' A fai^go spacé, ..càlled thé "bridge deck sp^cç," surrounds 
'th;iS , tr|iji,nkway or, spacé upon four sides. The upper, part of the 
boilérs,.;eng:it)e,- and sn^qkestack extend through the trunkway, to 
the leyejl -pf .the brid;ge|.d,eçk space. The boilers and engine were 
prqtecteii by'asbe^tps, âpd a large hatçh\yay in the, bridge deck, to- 
geth^r with four! v.ei;itij3.tQr, or grating hatches and twd doors at 
each end of ,the„bri(îge çjeck space, give considérable and probably 
sulîiciçnt veptiJatioti tç ,^nis space when the hatches and doors can 
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be left open for that purpose. The testimony shows that the only 
rough weather encountered by the Oceana, which is a large vessel, 
some 370 feet in length, was in the Mediterranean and the North 
Atlantic. The températures there, both atmospheric and of the sea 
water, and also in the engine room and bunkers, was not excessive; 
the atmospheric température, in fact, being such that the cocoanut 
cil would be congealed for a greater part of the time, and no leak- 
âge would seem to hâve been possible on that part of the voyage, 
except from the working of the cargo under the efïect of the rough 
weathef before the oil becâmé congealed. Such leakage was cover- 
ed by the bill of lading. The voyage ocCurred at a season when the 
northeast monsoon was blowing, and the températures iti the Indian 
Océan and the Red Sea were lower than at other portions of the 
year. While in the Red Sea, for about four days, from January 
9th to 12th, the wind blew from the southeast, constituting a fol- 
lowing wind, which the witnesses ail agrée would produce the most 
extrême conditions of heat upon the decks and inside of the vessel, 
whère the température was dépendent upon the breeze. Some of 
the hatches were uncovered, and the cargo space ventilated regu- 
larly, and through the Indian Océan and the Red Sea the hatches 
in the bridge deck were used for véntilating purposes to a greater 
or less extent. The rear doors of the bridge deck space were left 
open during the entire voyage. Those in front were closed. But 
the witnesses who are famiHar with iron steamers of this class 
practically agrée that the ventilation afforded was as extensive and 
successful as could hâve been secufed by hoods or funnels, and that 
the bridge deck space in question was not defective in any way 
that could hâve been remedied by her officers, or in any way which 
would aiïect the safe carrying of a cargo which could properly be 
put in such a place for transportation. The testimony shows that 
cocoanut oil has to be separated from any part of the cargo that 
will be afïected by itsiodor; and, in view of the exemption cover- 
ing loss from weather, leakage, heat, etc., no liability can be imposed 
upon the vessel for the acts of its officers merely because the leakage 
occurred, whether due to heat or otherwise, unless it can be affirma- 
tively shown that there was négligence on the part of the claimant 
in respect to some^ improper method of stowage which should rea- 
sonably hâve been anticipated would cause the damage which the 
testimony shows did resuit. The Claverburn (D. C.) 147 Fed. 850; 
The Fanny Skolfield (D. C.) 65 Fed. 814. 

Under thèse circumstances, it is évident that the libelants hâve 
ihade out no case with respect to any of the cargo in the lower 
hold, nor with respect to any of the cargo carried in the bridge 
deck space, unless the testimony shows that it was négligence for 
the officers of the vessel to put the cargo in that space for the voy- 
age from Colombo to New York. The température of the engine 
rqom and of the coal bunkers was high throughout the entire period 
that the Oceana was orî the way from Colombo to the Suez Canal. 
The température in the engine room reached the point of 133 de- 
grees, wHich was admitted by ail of the witnesses . to be an excessive 
heàt^ ih' the'I«diah Océan. But, as has been said, the température 
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of the air aftd tlae condition of thé winds were then favorable to or- 
dinary températures upon the vessel; and when the foUovving- wiud 
and warm atmosphère, with a clear sky, in the Red Sea, would 
naturahy be expected to hâve occasioned a further rise in the tem- 
pérature of the engine Toom, the tçstimony shows; that the engine 
room and bunkers .M^ere at a lower température than had previonsly 
existed undçr^inpre favorable, conditions., Under thèse circumstances, 
it is impossible to hold that the captain should hâve anticipated ex- 
cessive températures f roni; ,which loss or leakage would resuit merely 
from the weather and sun alone. On the other hand, as has pre- 
viously been said, ,the .testimony of the claimant's witnesses does 
not ' satisfactorily explain the leakage as the resuit of any working 
of the cargo; when severe weather was encountered, inasmuch as low 
température then existed such that, the cil would be solidified, or near- 
ly so, The dispute as to whether more leakage resulted in the 
bridge deck space than in the lower hold seems to be conclusively 
d^termined by the testimony of the weighers who discharged the 
cargo and found a great shortage in lots Nos. 92 and 93, and a small- 
er shortage in lots Nos, 90 and 91, from the lower hold. But lot 
No. 9,3 suffered much less than No. 92, and yet both were in the 
bridge deck space, Again, the wôrking of the vessel under the 
effect of weather would hâve, a much greater .tendency to cause 
leakage in the upper portions of the vessel, but no responsibility 
therefor'iuiider the bill of lading could bé imposed upon the vessel 
if leakage resulted' from that cause, for that wouki be an ordinary 
péril of the sea. The libelants' witness Clarke testified .to the effect 
that: ,. 

If "one cask loosenecl owiiig to the head starting, or from any otlaer cause, 
the pf obability would be that the working of the ship would cause ail the re- 
niaining casks to work, and this at so high an élévation in the ship would be 
more llkely in conséquence èf the motion being heavier." 

Mr, Clarke's opinion from observation of shipments of cocoanut oil 
under such conditions is that the oil becomes very thin, and that the 
reflected beat from the iron plating of the ship causes the casks to 
shrink and the oil to flow more readily. 

Under such conditions, and upon ail the testimony in the case, it 
would seem that the leakage must hâve occurred through the working 
of the packages when subjected to heat of more than ordinary degree. 
But the libelants hâve given no satisfactory testimony to explain why 
this resulted upon this particular voyage, or in this particular part 
of the ship, other than that damage did occur. It does not seem that 
this, in view of the exceptions in the bill of lading, can of itself prove 
■négligence. Ordinary working of the cargo in any part of the vessel 
is a "péril of the sea" if the character of the cargo is not such that 
some greater care than prdinary good stowage is plainly required. 
The same rule would apply to leakage and heating when the cargo is 
not stowed in a place known to be.improper, or in which bad results 
should jeasonably hâve been anticipated. The libelants must make 
out a case showing the cause of the in jury with sufEcient clearness be- 
fore the burden of proof can be thrown upon the claimant to show 
that the exception is broad enough to cover the damage, if it in terms 
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is applicable to the damage proved. This seems tobe the doctrine of 
The Patria, 132 Fed. 975., G8 C. C. A. 397, and The Folmina, 153 Ked. 
364, 82 G:,|C. A. 440. The tçstimony in the présent case does not sat- 
isfy the court that the bridge çleck gpace was of such construction or 
arrangement that the responsible parties should hâve anticipated the 
extraordinary damage shown. The conditions on the Oceana upon 
this herifirst voyage do not seem to hâve indicated that such excessive 
températures would ordinarily resuit, and the cargo space in question 
was apparently well ventilated. That excessive températures existed 
in this cargo space is only inferentially demonstrated, and such tem- 
pératures existed, if tïiey existed at ail, at intervais when the tempéra- 
ture' would reasonably from the reports of the log hâve been lower 
than at other times. 

Further testimony of a number of witnesses offered on the part of 
the dçf^nse as to the carrying of cargoes of cocoanut oil upon vessels 
similarly, cpnstructed in tropical régions, and of the customary meth- 
ods of ioading at Colombo, furnish no évidence of any facts of which 
the ofiîcers of the Oceana should hâve had knowledge, or which they 
should haye considered in assuming that the bridge deck space of the 
Oceana could not be used for this purpose. The libelants offered 
without objection the testimony of severaî witnesses as to whether the 
space used for the carrying of cocoanut oil on this voyage was a prop- 
er space. It is considered that this is the question before the court, and 
the testimony of thèse men, in so far as they were offered as experts, 
was- of value only in pointing out what in their opinion would be the 
effect of certain conditions and methods- of construction in an iron ves- 
sel with respect to the carrying of such a cargo. The claimant offered 
in évidence the testimony of a number of witnesses, as bas been said, 
as to the customary methods of Ioading, and cites a number of cases, 
including The Dan (D. C.) 40 Fed. 691, The Keystone (D. C.) 31 
Fed. 413, The City of Alexandria (D. C.) 23' Fed. 826, and The Tjomo 
(D. C) 115 Fed. 919, where customary methods of stowage or Ioad- 
ing were prfaven in determining whether the duty of properly stow- 
ing a cargo had beeii fulfilled. But it was held upon the trial, and now 
seems to the court, that such testimony is not conclusive upon the pré- 
cise question as to whether it was négligence to use the bridge deck 
space of the Oceana for Cocoanut oil upon the voyage in question. 

It may be assumed that the captain of the Oceana was entitled to 
rely upon his knowledge of what was customary in determining what 
would be expected of him as the resuit of his expérience, and that of 
others, in properly stoX^ing a cargo, and that testimony as to custom 
furnishes some évidence as to what expérience bas shown with respect 
to certain conditions. But évidence as to custom will not by itself an- 
swer the charge that the captain of the Oceana should bave reasonably 
anticipated that the bridge deck space of his vessel would be too bot 
a place for the safé stowage of barrels containing cocoanut oil. If ex- 
périence continued to show that the bridge deck space of the Oceana 
could not be kept properly ventilated, and produced a degree of beat 
so great as to affect packages of cocoanut oil în the manner indicated, 
it would certainly be négligence for the captain to use the bridge deck 
space. for that purpose. But the libelants bave not satisfactorily met the 
171 F.— 12 
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burden of proof resting upon them to show that upon this first voyage, 
at a favorable time of the year, on a vessel constructed similar to other 
vessels in which weather alone had nbt caused similar resiilts, it was 
négligence to carry a cargo of cocoanut oil in the bridge deck space, 
when the bill of lading excepted the vessel from respohsibility for 
heat, from the effects of any working of the cargo when properly 
stowed, and from leakage caused by any of those sources. It is ap- 
parent that some damage resulted, that this damage was substantially 
confined to the bridge deck space, and that the damage was in the na- 
ture of leakage; but it has not been clearly indicated whether this 
leakage came from the working of the packages or from the shrink- 
age of the staves, nor whether excessive heat (which should hâve 
been guarded against) affected thèse packages, rathér than that they 
leaked under what would be ordinary hêat in thosè localities. 

The conclusion muSt be that the lîbelants hâve failed to sustain the 
burden of proof upon them, and the libel should be dismissed, even 
with respect to the cargo in the bridge deck space. As to the leakage 
in the hold, which was included in the libel, no négligence of any sort 
has been shown by the testimony, and as to this, therefore, there is not 
even necessity for discussion. 

The entire libel must be dismissed'. 



HAHRISON T. PHILADELPHIA CONTRIBTJTIONSHIP FOR INSURANCE 
OF HOUSES FROM LOSS BY FIRE. 

(Circuit Court, B. D. Pennsylvanla. June 4, 1909.) 

No. 99. 

1. Insurance (§ 226*)i— Muïtjal Companies— Contraots with MembeEs. 

By the fundainental law of a fire Insurance society. organized in 1752, 
comprised In its de^d of settlement and subséquent cbarter from tlie 
State, every person Insuring therein was required to (^eposit a sum pro- 
portioned to tlie amount of his policy, and become à toèmber of tlie So- 
ciety durlng tlie continuance of his policy, on the expiration of which 
wlthout a loss his deposit, subject to certain déductions, was returned. 
By an amendment adopted In 1836 It was provided that, ail policies there- 
after issued should be inade to continue in force for an unlimited period, 
but that the society should hâve the rlght on 30 days' notiÈe to cancel 
any policy and return the deposit, or the insured might on notice surren- 
der his policy and wlthdraw his deposit less 5 per cent., and such pro- 
visions were Incorporated In ail subséquent policies. Held, that a policy 
thereafter Issued was subject to such provisions as a part of the con- 
tract, and that the holder had no standing to enjoin the society from 
canceling the policy and terminating his membershiif) on the ground that 
the amendment of the deed of settlement was ultra vires. 

[Ed. Note. — For other cases, see Insurance, Cent. DIg.: § 498; Dec. Dig. 
I 22G.*] 

2. Corporations (5 29*) — Corporate Powebs—Pehsons Entit^ed to Ques- 

tion. 

Under the law of Pennsylvanla, the vaUdlty of a corporate charter or 
of a particular power- apparently. conferred thereby caniiot be inquired 
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into cpllaterally, ■ but must l)e the.subjeet of direct attackby the coinmon- 

wealth. ' '■;_ '"..:■: .^:i'^ ■■'.';,., 

[Ed. Note.-^For other eâWes, see Corporations, Cent. Dig. § 78 ; Dec. 

■ Dlg.-S 29,*]. . . ., .,^,'. , ,1 :>; ■ ;,i ; ■,■■ 

In Equity. On final hearing. 

R. MçLson Lislç, for complainant. , '. 

W. W. Montgomery and John G. Johnson, for défendant. 

Ji B. McPHK'RSON, District Judge. This controversy was heard 
tijjbn biir and àhswer. The fâcts are not in dispute, aiidimay bë 
stated as follows: In March, 1753^ certain persons in thë city bï 
Philadelphiaj enterçd into a mutual , agre.eniept or deed qf settlement 
of which the object appearg^^in the f oUpwing^ paiiagraph : ? 

"WheFeas the Insurance of Hoijs^s frpm Loss by Fire liatli, wliere the saine 
has been practised, psoved, very ujseful jandjadvautageouà tpthe Publick; , 

"New know ye, tha^we the sald Subscriljers ^ereunto, as well, for our own 
mutual Security as; for tjje common Security aud AdVantage of our Fellow- 
citizens and Neighbors,,and for the promoting of so great and publick a Good 
as the Insurance of Hous^ froni Loss by Pire, upon the, most equal Ternis 
and apart from ail Views of priv^te or.separate Gain pr liiterest, bave of our 
own jilQfion ofifeî'ed each r^p thç^ other, and hâve ijnanïtnously resolved and 
agreed,: and by the?©, Présents do covenaint, promise anà. agrée for ourselves 
severally and respectivpiy, and for our several and respective Exeeutors, Ad- 
ministrators and Asslgns, tQforni, erect and. eettle an Office, Society or mutual 
Gontributlonship, by the Namé or Stile of the Philadelphia Contributionship, 
for the Insuring of Houses Crom Loss by Flre, and tp be and continue Çon- 
tributors unto, and equal Sharers in the Losses as well as the Gains and Ad- 
ii^antages-arising, accrulDg and happening, in and by the same, upon the Terms, 
and . according tptbe Articles and Agreements, and subject to the Provisions 
and cfondltions h'erefniftér hientipned." . ' 

Every stiibscriber then or thereafter, his exeeutors, administra^ors, 
and assigns, "being. allo^yed to be and cgntipue as.JPersons insuring 
in Uiis Society, as herejnaftef is mentfioned and provided,'' were to 
be "Members thereof,-.to ail Intents; and. Purpbses, and shall be ,con- 
duded by ;the Coyenants and Agreements herein contained, and shall 
hâve, andibear his, her and their proportionate Pfirt and Share of ail 
the Profits,, and .Adyantages as well as of ail the Losses and Charges 
arising in and by .the. ?ame, for and during the respective Terms in 
his, her or their respective Policies," The terra of insurance wasto 
be for seyen years. The jçost of insuring was in part provided for 
by asmallpreliminary payment, but chiefly by, thç. deposit of, money 
iii acçordançe with the following paragraph: , i 

"Every Person insuring'phall depositft in the Hands of the Treasurer, as a 
Pledgpjfpr the Perforn^Ançé pf his Co.venantg, a certain Suiu for eyery One 
Hundred 'Pôuhds Insured, aécoi-ding to the greater or less Jlazard of the 
Building oçi which the same Is insured, a^eëàbl'e to the Tablé hereto. annex- 
ed. : Which Depbsite MoatQr shall be rétiïmed to the Pef som or Persons so de- 
positing It, his, her, or their Exeeutors, Administrators or Assigns, at the 
Expiration of his, her or their respective Polici^.s, together with a pfoportipn- 
aibié.JpÏYi'dçnJd"of the ffbflts^ 5i'_ the rnéÈihtimé, af ter I)eductIoii of Losses, and 
in.cideiit' Charge^ 'pnïy,' fifoyidec^, and, it Is hereby 'agfeéd, thàt f or the better 
atid.nfore certain adjîistihg'tnb aecoùnt^ of thé Society, the sald î)épc>slte 
Mipiiëy 'shall be demanded Wlthiii one Yëài-' next aftér thp Éxplraïloh' of eaeh 
respectiyie.,I'olicy: And Ihlieif Suit ithéreof, the samé' Depoàite Kiofléjj' ! shàll 
becoine'ïorfèit, and be suhKto' the, feèneiltofthïs Society." '' 

*For otber cases sue eame topic & § NtJMB£â in 'Beo..' & Am.. DlgB^lW to.dafe, & RepT luâsxta 
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AU policies "at their respective Expirations, and the returning or 
accounting for the Deposite Monçy and the mean Profits, shall be de- 
livered up to this Society to be cancelled." It was further provided 
that: 

"AU and every Persou or Persons insuring in this Society shall stand and 
be obligea to pay his, her and their Proportion of ail Losses and Charges ha])- 
penlng and incurring in and to this Society, and for that Purpose shall sisu 
and exécute thèse Présents: Yet so as no Person or Persons shall be obliged 
beyond his, her or their Deposite Money, to pay a Sum exceeding one Hait" 
the said Deposite, for his, ;her or their Proportion and Contribution towards 
the Loss which shall be ocçasioned by any single Fire that shall happen." 

After a loss the diréctors werè to settle a raté o£ contribution, 
from which a mëthod 6f âppeal wàs -provided. 

"Tel nevertheless It is hei'eby declared aûd agreed, thàt In thé mean Time, 
when such Eate or Rates shall exceed the Deposite Money, ail ând every the 
Members of this Society shalî bé obliged td pay iïito the Hands 6f the Treas- 
urer, hisi' lier and their propbrtiohablè Parts and' Shàres of ail and every such 
Rate and Rates, within Thirty Days tiext after such Publication of the same 
respectively aforesàid; and lli Default of such Payment, he, she, and they, 
and every of them, inaklng Such default thereini Shall forfelt double, the said 
Rates; and, nêglecting tô pay 'the said ■ Forféiturie ten Days inore, shall or 
inay, by thè Diréctors for thë'Tîme being, be exCluded and debarréd ail Bene- 
fit and Àdvantage of his, her and their Insurance aiid Insuraiices respective- 
ly, and àll Klght to the Stock'bf- this Society^ and shall notwithstànding be 
liable to the Payment of tfae said Rates, pursuant to his, her, and th«ir Cove- 
nants and Engagements in thesê Présents- contained." 

The net profits arising by interest or otherwise wçre to be "divided 
yeârly tô every Member in Proportion to his Insiiraiice, for which 
each Member's Account shall hâve Crédit in the Society's Books, 
to be paid at the Expiration of their Policies. Contributions to 
Losses shè^ll likewise be,- ééttled "yé'arly, and èvery Person insuring 
shall cOntribute in Prbpoftibii to his Insurance! ^ * *" A gênerai 
meeting of the members ,was' to be 'h'eld each year; "and ail and 
eveiry the sâid General Meetings ixiay, and are her eby declared to 
hâve fUll power to considère 'treat of, and détermine of atld concérh- 
irig ail or-any the Mattters and Things relating to this Society; and 
the Support, Pfeservâtfon ând go6d otder thereoî, ànd to alter and 
amend the 'présent' Articles, and niake'àtiy additiohal Riiles or Arti- 
cles,^ for thé betfler and more brderly 'and successful or sàtisfactory 
Management bf the' Affairs of this Sotiety. • At ail whibli Meetings, 
the Détermination of a Majôrity oftTié Members preâMt, ' shall be 
conclusive and' bindingein the whole Society." ■■ - ■ ■ ' ■ 

.Thé deëdof settlertient contained '^naify, othèr détails, .which do 
ndt.,s,eern,,tp ,be. no\y.i;mp/j)rl;ant. . ',..,.■ ','.',\^;'\ , ' ' ,, ,,;i',-, ' ' . 

In February, lî'fiSy'the Provincial Assembly.incorporated the society, 
declaring that: ■■ • :;■! .-imiu ., ;,.; . ... ^ .■ 

^ "* * ♦ Aji anft every Pierspn and . t'e^soji's, who hâve .|ierètoforè sub- 
scribed thè. said ,reqlted,Ar,tîçles pf Agreempjat [the deed of sêïtléhient], by 
him,,her, or thernselves, 'or by hig or thélr At'^ornéy or Agent, and each und 
every one,, wfto, shall Kèreaftër in like manner sul^^ribe the same, or shall at 
any Time pr Tipi'es hereafter insure in or wlth tjie said Society, their respec- 
tive Heirs, Deviseés and Assigns, shall be and they, and every of them are 
hereby declared to be Members of the sàld 'Society, and are hereby made a 
Body Eolitic and.Cprporate in Lavv. ,♦ . ♦ •" 
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Among other provisions the charter appointée! an annual meeting 
of thç contributors, who were — 

•• * * * empowered to consider, treat and détermine of, and concerning ail 
or every the Matters and Things, relating to the prudent and Just Manage- 
ment, and good Order of the said Society; and to establlsh and conflrm ail 
sueh Articles and Rules, as hâve been heretofore agreed to, and not ratlfied' 
and conflrmed by this Act, to alter and ameud the same, and to make and 
establlsh any other additlonal Rules and Articles, for the better and more 
perfect Prosecution of the true Intent and Design of the said Society. At ail 
vvhlch Meetings the Détermination of a Majority of the Contributors présent 
shall be concluslve and binding on the whole Society ; provided always, That 
the said Rules and Articles be not InConsistent with, or contrary to, the Rég- 
ulations and Establishments made and declared by this Act." 

In April, 1810, at a gênerai meeting of the society, the deed of set- 
tlement (the détails of whiçh had not been seriously disturbed by 
the charter) was revised, ancl it was provided, inter alia: 

"AU persons insurlng In and with this Society shall be deemed members of 
the same during the cbntiriUancé of hls, hèr, or their Interests In their re- 
spective Policies." 

"IV. Every policy hereafter to be issued by this Society shall be made to 
continue in force for an unlimited period. But whenever a total loss of the 
property ensured shall happen, the policy, upon the payment of the said loss 
or upon the re-buildlng of the property as is hereinafter provided, shall be 
delivered up to the Society, tvho shall be entltled to retain the deposit money, 
and the ensurance shall froin thenceforth cease and be of no effect. And it 
shall moreover be lawful for either the Assured or this Society, at the ex- 
piration of seven years f rom the date of any such policy, or at the expira- 
tion of any period of seVen years thereafter, to caneel the same, or to vpith- 
draw the deposit money, thlrty days previons notice being glven of an inten- 
tion so to do. And in case tl;ie party assured shall sell the property ensured 
before the expiration of any such period of -seven years, it shall be lawful 
for him to give up the policy and to withdraw the deposit money upon pay- 
ing to the Society flve per centum upon the amount of such deposit. But in 
ail cases in which the deposit money shali be withdrawn as aforesaid, if it 
shall hâve happéned during the, period such policy has been in force, that the 
stock of the Society has been lessened by lo^ses, then and in such case a jast 
proportion of ail such losses aé the Interest money has been Insûfflcient to 
satisfy, shall be first dèducted ont of the said deposit money." 

Assignment of a policy might be permitted bythe directors, but — 

"* * * in ajl cases, in which the Directors shall not permit an assign- 
ment, or transfer, so cirqumstapeed to- beentered, the party entltled fq the 
Policy, shall be at liberty to withdraw the deposit money, payihg to tbé So- 
ciety fiye per cènturn upon the amount thereof ." 

A-generaJ meeting of the mejnbprs was to take place each year— 

"and the said members at - every such i geiietal meeting shaU .and may treat 
and détermine «jï and concerning ail matters. and things relating to the man- 
agement of this Socleity; and ^ey, of a majôrity of the members met, may 
alter or amend. the présent' articles, ÔT, tnàlié any additlonal articles, for the 
more perfect prosecUtioh of thé design of this Society, provided the same be 
not contrary to the Act of , Incorporation," 

On April 11, 1836, at a gênerai meeting of the contributors, cer- 
tain altérations were rççommended by the directors, who stâted in 
their report, that: 

"Thèse alteiutions do not in any respect change the contraet at présent ex- 
isting betwéen the Society and the parties Ih'sured except in regard to the ré- 
turn of Deposit money in ' Certain ea«es. * * • ïhey are one and ail in- 



teufled to autborjze; , îintl fjo eff.ectuate ,the sapae eontr^ct In future cases ren- 
derïiig It in a féw pâi'ticuîars more expllblt and adaiJtirig itS fonn to the more 
Convenieut mode of transacting business ndw yndértaken by tlie oflice." 

Among thèse altérations or amendménts is the following italicized 
provision, whichis of theutmost importance in the présent contre- 

versy:\ ' "■ ' ' "' ;■■ ' "■"' ■' ■'',■■■■■■" 

"iy. Rvery Policy li^e^eafter to be.jssued by this Society shall be made to 
continue in force for an, ijiillniited period., But whenever a total loss of the 
property sball happen, the Policy, upoij the paymeiit of the said loss or upon 
rebulldlng pif the property p^ ig hereinafter provided, shall be dellvered up to 
theSocipt^,, who shalli.be lentitled to retaln tho depQ^lt mouey, and the In- 
surance shall îrom thencefprth ceftse, and be of ];^o,effieç,t. And it shall more- 
over be lawful for this Society, upon yiving thiriy àays' notice, io cancel the 
Policjj),, r^tiirtiing the depofiU money m^ojj.,^ «urrewder of^ the 'Policy. It shall 
algp be , jlajWf ul for the Assured, on ^iyiïi^ àve days' notice and surrepdering 
thé Policy' to withdraw thé deposlt mdiièy, ' allowing a déduction of nve per 
centum thereon. But in' ail cases to^^Hicli the Assured shall withdraw the 
deposit; money, if it shaJà hâve happened during the: period sueh Policy has 
beett in iforee, that the Stpck of tbe Society has beeu, léssened by losses, then 
and in such case, a just proportion of ail such losses as the iiiterest money 
has ,been insufBcient to satisfy shajll be^iflrat.deducted put of the said deposit 
money." ■ ■■. ■;■■,■;, 

On: June 3, 1856, thè^defendalit issiled aipolicy of fire insurance for 
$4,500 on certain preni-isesin the cityof Ehiladelphia, the insured hav- 
ing deposited in considération thérefor thé sum of $235; and on Feb- 
rua^-y '21?, 1^71, the defeiidant, isstied another policy of fire insurance 
for $7„,5Ôp tipon othérpiremises in the ;çity, the, insured, having deposit- 
ed the :;sum of $490; as consideratiot; thérefor. , The plaintifï has suc- 
ceéded tb the rights 6f the original insured, and was the owner of both 
policigs when this biU waà filed. . Each policy récites that the insured 
has become a mernber, of the défendant company "pur,suant to the deed 
of settlement hereto annexedj and having deposited in the hands of 
the tteasurer of the said Society the'stim of ' dollars." In con- 

sidération thereof the dépendant insures .a'spec{fied,sum to the policy 
holder, his heirs, execut'oirs,,administrators, and assignsi "on the terms, 
conditions, and provisions in the said deed of settlement and in this 
poliéy contained or réfefred to." As has âlready bèen sltated, among 
the conditions contained in the deed' of settlenienfis the foregoing 
ametided article 4 that was adoptéd on April 11, 1836. This article is 
repeated în each policy with immatefi^!! omissions ârid variations. The 
insurance contracts thus entered into continued undisturbed until Sep- 
teniber 20, 1907, whèri tHe deferïdârit nbtifîed the plaitttiff of its in- 
tention to cancel thepolicies at the expiration of 30 days, and to return 
the'déposit money, unleSs tHè plaintifï 'would accept a pàttial réduction 
of ,thé risk and an inci^eas'ç'Jii the rate wit,h the retupn pi a proportion- 
atepart of the deposit.. No çancellatioa has actuajly! takçn place, but 
the bill avers that the company proposes to take this step whenever it 
rnay elect so to do. On Deçember 31, 1907, five months,l;iefore. the bill 
wàs filé^j' tïie âssets of thè défendant ^y:e^è'$5,3î4,103.14■ àiid the deposit 
monéyS Wéré $625,044, and the'plainïîfï, àVèrring tji'at ,liïs proportion 
of the deposit money was l/'874 thereof, and that'hé'w&Is therefore 
equitably iiiterestêd in the asse'ts i'ii' â 'siiïi'ilar'prcipbrtion, atid àverring, 
further,,that tiie cançieiiatioB of îiis,Lp9liP;i,e3 iap^rthe return of, thé ât~ 
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posit money would deprive him of his interest in the assets and his 
right to participate in any future profits therefrom, asks for a decree 
declaring his proportionate interest in the assets, and enjoining the 
défendant from depriving him thereof, and from depriving him also of 
his membership in the Society. 

I hâve found the facts fully upon which the plaintiff rests his claim 
to an indefeasible ownership in order to présent his case with fairness ; 
and I may add that the true nature of the company, and the rights of 
its members and poHcy holders, so far as the controversy niight in- 
volve thèse matters, would require considération, if it were not for one 
objection to the bill that lies upon its surface and in my opinion is 
fatal to the plaintiff's case. This objection is to be found in the fact 
that the claim now set up is in direct opposition to the contracts con- 
tained in the policies, and violâtes a fundamental term of those agree- 
ments, and of the company's apparent chàrtered powers. It is true that 
the plaintiflf attacks the amendment of April, 1836, providing for can- 
cellationon 30 days' notice as ultra vires so far as it refers to returning 
the deposit money, and thus depriving the plaintiflf of his interest in 
the assets and his membership in the défendant company ; but the dif- 
ficulty in my mind is to discover upon what sound theory of légal or 
équitable right the plaintiflf rests his claim to make such a contention, 
entirely aside from the fact that he is making a collatéral attack upon 
an apparent corporate power of the society. When he (or his prede- 
cessor) approached the défendant in 1856 and 1871 with a proposition 
for insurance, he found the society transacting business on the terms 
inter alia set forth in the amendment of 1836. The fundamental law 
of the corporation contained the provision that cancellation and return 
of the deposit might be made after due notice. The policy repeafed 
thèse provisions, and therefore unequivocàl notice was given to ail who 
desired thè society's protection that only upon thèse terms would the 
relation of policy holder or mèmber and insurer be established. It 
was Qperi to the plaintiflf at that time to accept or to refuse thèse con- 
ditions. Cbnceivably he might hâve said, as he now says : 

"I deiiy your power to tnake the amendment which In form you adopted 
many years ago. If you take me as a meniber, I shall assert the right to con- 
thiue my membership, even, although you cancel my po]ic.y, and 1 shall de- 
mand that you retain n;y deposit, and pay me profits thereon until I elect to 
reclaim it." 

If the society had accepted him on such a footing, something might 
be said in favor of considering the argument that is now advanced to 
justify his claim. But he made no such déclaration, either expressly 
or impliedly. He accepted the policy without demur precisely as it 
stands, with the condition that is based upon the amendment of 1836 ; 
and now, when the company seeks tb enforce the condition to which 
he unquestionably agreed, he tries to eVade its enforcement by deny- 
ing its validity. In otherwords, he attempts to make a new contract 
with the défendant, and to make it of his own separate motion against 
the defendant's will. It is- not to the point to Say that, if this provision 
was ultra vires, it was wholly void, and should be treated as if it had 
never existed. This is merely playing with words, It is impossible so 
to treat the provision. Void or not void, it did exist in fact. It was, 
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in fact, adopted by the corporation. It was printed as part of its fund- 
amental law, and jt became a clause in each of its policies. No one 
doubts that the society adopted it in good faith, exercising what was 
at least a prima facie right of amendment in this particular, and no 
policy holder bas ever questioned its validity until this bill was present- 
ed. Good or bad, the amendment was an essential term of the con- 
tract between the plaintiiï and the corporation, and in my opinion he 
can no more repudiate it than he can deny the force of any other pro- 
vision to which he may concède that he can ofïer no objection. How 
can it possibly be determined tliat bis pohcies would bave been issued 
at ail if they had not contained this condition ? The presumption is that 
the parties to a contract regard ail its conditions as important; and 
therefore to permit the plaintifï to request and to receive a policy that 
contains the condition now attacked, and then to allow him of his own 
volition to strike it out of the written agreement, is to clothe him 
with the power to write a new contract to which tbe mind of the de- 
fendant has never assented. 

But, apart from thèse considérations, there is the further objection 
that the plaintifï is not permitted to assert such a position. If the de- 
fendant has overstepped the limits of its corporate authority, if it has 
undertaken to do what its chartered powers do not allow, there is a 
superyising authority that may be invoked whose right in the premises 
(speaking generally) is suprême and exclusive. The commonwealth 
has the power to control her créatures, and ordinarily it is for her alone 
to .take care that they do not transgress their proper bounds. There 
are some exceptions to this proposition, but the gênerai rule is I think 
correctly stated. That the validity of a charter or of a particular pow- 
er apparently conferred thereby cannot he inquired into collaterally, 
but must be the subject of a direct attack by the commonwealth, has 
been often decided in Pennsylvania. Some of the cases are Cochran 
V. Arnold, 68 Pa. 399 ; Spahr v. Farmers' Bank, 94 Pa. 429 ; Free- 
land v. Insurance Co., 94 Pa. 504 ; Johnston v. Elizabeth, etc., Ass'n, 
104 Pa. 397; Hamilton v. Railroad Co., 144 Pa. 34, 23 Atl. 53, 13 L. 
,R. A. 779. Or, if a poHcy holder in the society antedating April, 1836, 
conceives himself to bave been injured by the action taken in that 
year, he may perhaps bave a standing to attack the amendment when 
it is employed against him; but where, as hère, a plaintifï has delib- 
erately taken a policy containing the provision in question, he must 
(in my opinion) abide by the agreement and must stand upon the con- 
tract as he chose to make it, and as the corporation was prima facie 
authorized to exécute it. 

If this position is correct, it is unnecessary to consider the plaintiff's 
argument that by paying the deposit money his membership in the so- 
ciety became indefeasible and wholly independent of the fact of Insur- 
ance; so that, even though his policy should be canceled, he would 
continue to be a member, entitled to share in the profits and the assets ; 
the right so to continue being altogether beyond the defendant's power. 

A decree may be entered dismissing the bill at the costs of the plain- 
tifï. 
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In re INMAN & 00. 

(District Court, N. D. Georgia. June 7, 1909.) 

1. Bankbuptct (§ 320*) — Peovablk Debts— Contingent Claims— Futukb 

Salaet of Employé. 

Bankr. Act July 1, 1898, c. 541, § 63a, 30 Stat. 562 (U. S. Comp. St. 
1901, p. 3447), does net authorize the proving in bankruptcy of contingent 
debts or liabilities, nor is anything added in that respect by section 63b. 
providing for the liquidation of unliguidated demands, and on tliat ground 
an employé of a bankrupt whose contract of employaient had not explr- 
ed, but whose services were dispensed with by reason of the bankruptcy, 
cannot prove for salary beyond the date of the flling of the pétition, which 
would be for a contingent liability. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. | 479; Dec. 
Dig. § 320.*] 

2. lÎANKEUPTCT (| 318*)— PBOVABLE DEBTS— ElFrECT OF ADJUDICATION IN BANK- 

BUPTCY— CONTEACTS OF ElIPLOYMENT. 

An adjudication In involuntary bankruptcy against an employer ter- 
minâtes a contract of employment by opération of law, especially where 
the bankrupt Is a partnership, and the employé has no claim for damages 
for breach of the contract provable- against the estate in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 318.*] 

In Bankruptcy. On certificate from référée. 

Lamar & Callaway and McDaniel, Alston & Black, for claimants. 
Slaton & Phillips, for trustée. 

NEWMAN, District Judge. The claim made in this case will ap- 
pear from the paper sent up by the référée on the pétition for review, 
as f ollows : 

"I, Percy A. Adams, ohe of the référées of said court in bankruptcy, do 
hereby certify that in the course of the procecdings in said cause before me 
the following question arose pertinent to said proceeding: 

"T. B. Ketterson filed a proof of claim whereln he claimed of the estate of 
Inman & Co., bankrupt, $225. By amendment whlch was allowed by consent, 
it was set up that 'the considération of said debt being that on the Ist day 
of October, 1907, déponent was employed for 10 months at the rate of $150 
per month, that déponent entered upon said employment on October 1, 1907. 
and contluued in the employment of said firm until May 4, 1908, when the 
said firm was adjudged bankrupt, and that the sum of $225 now due is the 
amount due under said contract for the period from May 4, 1908, to July 1, 
1908( the date flxed in the contract for the termlnation of the said contract 
pt employment and for damages for the breach thereof.' 

"To the original claim the trustées through their counsel demurred, and for 
demurrer set up that said claim Is not a provable claim in bankruptcy as to 
any amount claimed subséquent to the flling of pétition In bankruptcy. The 
trustées wlthout waiving demurrer also answered. 

"To the claim as amended the trustées filed a motion to expunge on the 
grounds that the said claim is not a provable claim in bankruptcy; that the 
amount claimed to be due was not due and owing at the date of bankruptcy ; 
that said claim was not a flx:ed liability abfeolutely owing at the time of the 
filing of the pétition in bankruptcy in this cause ; that it was an existing 
demand at such time, but ipoth the existence and the amount of the possible 
future demands are coiitingent upon unforeseen events ; and that it is nelther 
an unliquidated nor liquidated provable claim, nor was it an unliquidated or 
liquida ted provable clainl on the date of the banliruptcy. 

"Said matter having come on for hearing before me on the said demur- 

*For other cases see same topic & § nvuseb in Dec. & Am, Digs. 1907 to date, & Reg't Indexes 
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rer anS the motion to expunge, I hâve passed an order expuiiging the suid 
l'iaim and sustaining the demurrer thereto. The said T. B. Kettersoii Iieiiis 
dlssatisfied with said judgniejit, and having requested that the sanie be cei'- 
tified to the judge of the United States District Court for the Northern Dis- 
trict of Georgia, the said question Is accordiugly certified to the judge of 
said court for his opinion thereon. 

"A copy of the original proof of claim and the demurrer thereto, and of the 
answer thereto, and of the amended proof aud the consent of counsel allow- 
Ing the said ainendinent and of the motion to expunge flied on behalf of the 
trustées are attached hereto." 

It will be perceived f rom the foregoing that T. B. Ketterson was in 
the employment of the bankrupt firm at the time the proceedings in 
bankruptcy were filed, and that the term for which he was employed 
had net expired when the bankruptcy occurred. He seeks to prove a 
claim for the unexpired portion of the time of his employment. He 
was allpwed without objection thC; amount that was due him at the 
time the bankruptcy proceedings were instituted, and, as it was less 
than thrfeé months, he was allowed priority for the same. 

The question, presented is an interésting oné, and,,is.,alrhost;witliout 
direct authority:since the passage of the présent bankruptcy act. The 
right to prove, if it exists at ail, is under paragraph 4, § 63, of the 
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. 
St. 1901, p. 3447]). Section 63 provides that: 

"Debts of the haiArupt may be proven and allowed against his estate whieli 
jjj.g * * « (4th) founded upon an open account or upon a cunlraet ex- 
pressetl or implied." 

Section 63b provides that: 

"Unliquidated chihns against the bankrupt, may, pursuant to application 
to the court, be liquidated In sucli manner as it shall direct, and may there- 
after be proved and allowed against his estate." 

It is conceded that if a breach of contract had occurred prior to the 
commencement of the bankruptcy proceedings, and the claim for dam- 
ages on account of the breach already existed, that the amount of such 
damages might be liquidated in such rnanner as the court might di- 
rect; but the, immédiate question is whether where there is a discon- 
tinuancè.cif employment growing put; of, and resulting from, the filing 
of a pétition in bankruptcy, and that only the right to damage exists 
and may be prôved and the amoùnt of such damage ascertained. 
Stating the inquiry somewhat differehtly, it is this : Whether, where 
proceedings in inyoluntary bankruptcy are instituted, followed by an 
adjudicatiotivand the:bankrupt is a party to a contract of employment 
not terminated, this of itselfis a breach of the contract on the part 
of the bankrupt, or is the contract simply terminated and annulled by 
Opération of law without any default on the part of the bankrupt? 
The latter .beiijg true, there is no cause of action, arising as for a 
breach' of contract. 

The présent bankruptcy act is entirely différent from Act March 2, 
1867, c. 1^6, 14 Stat. 517, as to the right to prove claims such as are 
presented hère. That act provided in section 19 (Rev. St. 5067, 5068) : 

"In ail cases of contingent debts and' Contingent liabilities contracted by 
the bankrupt, and not herein otherwise provided for, the créditer may make 
claim theréfor, and ha\>e his claim allowed, with the right to share lu the div- 
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Idends, lî the contlngencjr shall happen liefore the order for the final divideiid. 
or he niay at any tlme apply to tlie tourt to hâve the présent value of the 
debt or llability ascertained aud liquidated, whlch shall theu be done in sueh 
manner as the court shall order, and he shall be allqwed to prove for the 
a mount so ascertained. * * * if any, bankrupt shali be liable for unliqui- 
dated damages arising out of any contract or promise * * * the court 
may ^cause such damages to be assessed in such mode as it may deem best and 
the sum so assessed may be proven agalnst the êstate." 

There is no such language in the act of 1898. This omission is 
significant, and is important in passing on the question hère pre- 
sented. 

The only case decided by the Suprême Court of the United States 
which throws any light on this question under the présent act, so far 
as the citation of counsel, and my examination, show, is Dunbar v. 
Duhbar, 190 U. S. 340, 23 Sup. Ct. 757, 47 L. Ed. 1084. In that case 
there was an effort to prove in bankruptcy by a wife, who, anticipat- 
ing divorce, had separated from her husband, a claim against him on 
an agreement to pay her a certain amount yearly for her own support 
and a certain amount for the support of their chrldren. The agree- 
ment was to pay the wife the amount stipulated so long as she re- 
mained unmarried, and the children until they came to the âge of 21 
years. It was held that the contract, so far as it related to the wife, 
was not a contingent HabiHty provable under the act of 1898, and, as 
to the children, it was held that his duty as a father to his minor chil- 
dren was an obligation from which it could not be supposed it was the 
intention of the bankruptcy act to discharge him. In the opinion 
Mr. Justice Peckham, after referring to the English bankruptcy act 
of 1869, says: 

"No such broad language is fouiid in; our bankruptcy act of 1898. Section 
63a provides for debts which niay be proved, which, among others, are (1) 'a 
flxed liability, as evidenced by a judginent or an Instrument in writing, ab- 
solutely owing at the time of the filing of the pétition against him, whether 
then payable or not, with any Interest thereon which would hâve been recov- 
erable at that date or with a rebate of Interest on such as were not then pay- 
able ^nd did not bear interest ;' (4) 'founded upon an open account, or upon 
a contract express or implied.' 

"In section 63b provision is made for unliquldated claims against the bank- 
rupt, which may be. llqvùdated upon application to the court in such manner 
as it shall direct and may thereafter be proved and allowed against his estate. 
This paragraph 'b,' however, adds nothing to the class of debts which liiight 
be proved under paragraph 'a' of the same section. Its purpose is to permit 
an unliquldated claim comlng Within the provisions of section 63a to be liq- 
uidated as the court should direct. 

"We do not think that by the use of the language in section 63a it was 
intended to permit proof of contingent debts or llabilities or demands the 
valuation or estimation of whlch it was substantially impossible to prove. 

"The language of section 63a of the act of 1898 differs from that contained 
In the bankruptcy act of 1867* and also from that of 1841. Act March 2, 1867, 
c. 176, i- 19, 14 Stat. 517, 525, carried into the Revised Statutes as section 
5068, provlded expressly for cases of contingent debts and contingent liabil- 
itles contra cted by the bankrupt, and permltted applications to be made to 
the court to hâve the présent value of the debt or liability ascertained and 
liquidated, which was to be done ip sucli manner as tire court should order. and 
tlje créditer was then to be allowed to prove for the àmpunt so ascertained. 

"Sectîûii 5, Act Augi 19, 1841, e. 9, 5 Stat., 444, provides in terms for the 
holders of nncertaiu or contingent demands cbming In and proving such debts 
under the act. But neither the act «f 1841 nor that of 1867 would probably 
cover the case of such a contract as the one under considération." 



188 , 171 FEDERAL EEPOKTEK. 

According to this, section 63b adds nothing to section 63a as to the 
class of debts which may be proven, and it was net intended by sectioii 
63a to admit proofs of contingent debts or contingent liabilities. The 
liability hère on the part of tîie employers was certainly contingent. 
It was contingent upon the life, heaith, and ability to render services 
on the part of the employé in the future, and contingent also upon the 
life of the members of the firm of Inman & Co. The death of one 
member would hâve dissolved the firm and necessitated the winding up 
of its affairs. 

A number of décisions bave been cited from other District Courts 
and some from Circuit Courts of Appeals in other circuits. The only 
one I hâve seen in the Circuit Courts of Appeals for this circuit is 
Atkins V. Wilcox, 105 Fed. 595, 44 C. C. A. 636, 53 L. R. A. 118. 
This was an effort to prove a claim for future rental and the judgment 
of the District Court refusing to allow the claim was affirmed. This 
décision is in Une with the décisions on the subject of rent contracts, 
and it is conceded by counsel for the claimants hère that contracts for 
future rent are not provable under the présent bankruptcy act. The 
latest décision I hâve seen on this question of the right to recover rent 
not due is In re Rubel et al. (D. C.) 166 Fed. 131. The case was 
decided, by Judge Quarles of the District Court for the Eastern Divi- 
sion of Wisconsin. In that opinion it is said : 

''The text-books and the authorities ail seem to concur in the proposition 
that rent upon such a lease which lias not accrued at the time of adjudica- 
tion cannot he proven as a claim , in banlcruptcy. Loveland on Bankruptcy 
(3d Ed.) 2ë5, 268; Collier on Bankruptcy, 479; In re Jefferson (D. O.) 93 Fed. 
948; Brây v. Cobb (D. 0.) 100 Fed. 270 ; Atldns v. Wilcox, 105 Fed. 505, 44 
C. C. A. 626, 53 L. R. A. 118; In re Ilays and Foster (D. C.) 117 Fed. 879; 
Watson V. Merrill, 136 Fed. 359, 69 C. C. A. 185, 69 L. K. A. 719. Thèse au- 
thorities , are not in accord as to the method of reasonîng by which the con- 
clusion is reached. Somé of them hdld that the adjudication destroys the re- 
lation of landlord and tenant, and practlcally annuls the lease. Others hold 
that the claim, not being proval)le In bankruptcy, is not affected by the dis- 
charge ; that the bankrupt remains boundby his covenant; but that the trus- 
tée is not bound thereby. It is concèdgd on ail hands tliat the trustée has 
a reasonable time after hls appointraent to détermine Wliether he will adopt 
the lease as an asset of the estate, and ofCer the same for sale, or whether he 
will ignore it eutlrely. For practical purposes it makes no différence in the 
instant case which iiue of authority is adopted, for'elther is fatal to a recov- 
ery of rent, as such, for the unexpired term." 

After some other discussion immaterial hère the judge concludes: 

"It may be remarlved in passiiig that, if application had been made to llq- 
nidate the claiin pursuant to section 63b, the ijroeeeding would bave been In- 
eftective unless the claim were of such a nature that, being liquidated, it 
might hâve beeu proven under section 63a. Dunbar v. Dunbar, 190 U. S. 340, 
350, 23 Sup. et. 757, 47 L. Ed. 1084. We bave seen that the unenrued In- 
stallment of rent, although liquidated by a written lease, cannot be jn'oven un- 
der section 63a, so that the proceeding to liquidate would hâve been uuavail- 
Ing lu the Instant case." 

Counsel for the claimants hère rely mainly upon the following cases : 
In re Swift, 112 Fed. 315, 50 C. C. A. 264. In re Stern, 116 Fed. 
604, 54 C. C. A. 60, and In re Pettingill & Co. (D. C.) 137' Fed. 143, 
and upon the cases therein cited, particular stress being laid upon the 
case cited by Judge Lowell, Ex parte Pollard, Fed. Case No. 11,252 
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(2 Lowell, 411, and 17 N. B. R. 228). The second headnote in the 
latter case is to this effect: 

"The flliug of a i)etition In bankruptcy by a corijoration ipso facto dissolves 
the contract with an employé, aud is tantamount to a dissolution, and he may 
hâve his damages assessed and prove hls amount in a banliruptcy court." 

It may be remarked that this décision, Ex parte Pollard, was under 
the act of 1867, which, as has been stated, in référence to the proof 
of claimsof this character was entirely différent from the présent act. 
None of the other cases relied upon were cases of employer and em- 
ployé. In re Pettingill & Co. (D. C.) 137 Fed. 143, Judge Lowell in 
the opinion says : 

"It seems, therefore, that the test of provability under the act of 189S may 
be stated thus: If the bankrupt at the time of bankruptcy by disenabllng 
himself from performing the contract in question, and by repudiating its obli- 
gation, could give the proving créditer the right to malntain at once a suit 
in which damages could be assessed at law or in equlty, then the créditer 
eau prove in bankruptcy on the ground that bankruptcy is équivalent of dis- 
enablement and répudiation. For the assessment of damages proceedings may 
be directed by the court under section 63b (30 Stat. 562 [U. S. Oomp. St 1901,, 
p. 3447])." 

Counsel for the claimants hère also consider In re Silverman (D. 
C.) 101 Fed. 219, as favorable to them. In that case Silverman Bros, 
on the 9th day of January, 1899, made a deed of trust of their stock 
of goods in favor of their creditors. One Swift was named as trus- 
tée in the deed of trust, and took possession of the stock of goods, and 
on the same day, Jahuary 9, 1899, discharged from the store the em- 
ployés linder Silverman Bros., includirtg bhe Rosenberg. On the 18th 
day of January thereafter proceedings in involuntary bankruptcy were 
instituted against Silverman Bros., and Swift was appointed receiver. 
Rosenberg's claim was based upon the breach of his contract of em- 
ployment, and he claimed $1,200 for the remainder of the contract 
year. In the opinion in this case Judge Philips says : 

"There ean be no question but what if on the 9th day of January, 1899, there . 
was a breach of the contract between Silverman Bros, and Ilosenberg by his 
diseharge from their service, or by their voluntary act which rendered the 
performance of the contract on their part impossible, a cause of action at 
once arose in favor of Rosenberg against Silverman Bros, for damages ; and 
it is eqnally clear that the subséquent adjudication of bankruptcy In Feb- 
ruary, 1899, did not put an end to the cause of action, as it was then an ex-' 
isting right, which the mère adjudication in bankruptcy could not destroy. 
So the real question in this case is not whether an adjudication in bankruptcy 
against the employer would put an end to a contract with an employé like 
the one in question, so that the discharge of the employé would be uuder the 
opération of the bankruptcy law, and not by reason of the voluntary act of 
the employer, but it is whether or not the act of Silverman Bros, in making 
the deed of trust and placing Swift in absolute charge of the store and its 
business, whereby Rosenberg was displaced as manager and employé, did not 
constitute a breach of the contract, and create a subsisting cause of action, 
three weeks before the adjudication in bankruptcy." 

The court then holds that there was such a breach of contract, and 
fixes the amount that Rosenberg would be entitled to recover. I do 
not consider this case of In re Silverman authority either way. 

In the case of In re Impérial Brewing Company (D. C.) 143 Fed. 
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579, decïdéd by Judge' PHilips î&r the Western District of Missouri, 
it is said: ' ' 

"The,q'iiëétîoii,to bè declded is; Did the adjudication in bankruptcy agaiust 
th'e '■'liijper'iàl ■ Brfiwing Company iil aad of itself constitute sùch a breach ot 
tlie coiiti-àdt as tb' mature' tlie whole execiltory contract, entitling the claim- 
ant to prove up and hâve allowed against tlie estate in banliruptcy tlie dam- 
ages claimedîWhile the statement df the jjetition Is a litti^ iu^efinite re- 
specting tbe.procefidings leading to the adjudication, the: court yijili taise cog- 
nlzance of Jts own records, which show that it was an Invfolùntary proceed- 
Ing in baiiliruptey — riecesfearily so ttecatise the corporation coûld.'not ou its 
own voluntary "pétition ' be adjudged a bahlcrupt. While the pétition lierein 
States that the Impérial Ërewing Coiapany was perrnanently disabled from 
perforœing said contract and repudiated the same in ail its parts, and that 
it retired permanently from business and was hopelessly insolvent, etc., theso 
results are alle^ed to follow 'by reason of said bankruptcy prooeedings.' At 
the time of the adjudication in baiikïUptcy, there was no debt owing by the 
balikrupt tb the claimant.' There had'been no delivery or tender of delivery 
prier thereto, and none sirice. It may be concèded as the law of this juris- 
diction that where a party is bound from time to time, as expressed in the 
contract, to dellvër articles to be manufactured or produets to be grown, each 
parcel as dellvèred to be paid for at a certain time and in a certain way, a 
refusai' by' the vendee to be further bound by the termâ of tbé contract or to 
accept further deliveries constitutes a breach of the contract as a whole, and 
gives the vendor a right of action to recover the damages he may sustain by 
reason of such refusai. In such casé the positive refusai of tbe vendee to 
perform when tender is made, or notice by him to the vendor before maturity 
of the time f pr delivery that lie will not carry out the contract, will release 
the vendor from makingany tender, and .ëntitle hlm to ah action in advance 
of the fixéd period for delivery on bis part to recover damages as for breach 
of the whole contract. Roehm v. Horst; l78 U. S. 1, 20 Sup. Ct. 780, 44 L. 
Ed. 953. The sole reliancéof- tbe- clalmantjtp briug it within thls rule for 
such, breach is predicated pji t,he, adjudication in an involuntary .proceeding iu 
bankruptcy against the vendee. I am unablè to cousent to the proposition that 
such ' an adjudication in bankruptcy, ex ' vi termiul, is in 'law' tantamount to 
a refusai of the baakrupt to perform, or that it thereby pe)*manently disabled 
itself from performance to bring the clalm asserted by petitioner' within the 
opération of, the ,rule laid down in Rpehm y. Horst, supra." 

The judge then cites aiid qùotes from the opinion in Watson v. 
Merrill, 136 Fed. 359, 69 C. C. A. 185, 69 'L. R. A. 719, decided by 
the Circuit Court of Appeals for^the Eighth Circuit, and in Re Swift, 
sùpra, and says: , V; 

'*In. Be Swift. 112 Fed. 815, 50 C. C. A. 264, a broker had madé a contract 
to (lellver certain stock to^a.custonier. It was held that he made it impos- 
sible to fulflll bis i agreement todeliver the stock by his adjudication in bank- 
ruptcy, for tbe reason that it took the stock from bim and vested it with ail 
his property, in his trustée. But'rfhat is clearly not this casé." 

■ 'Judge Philips refers toln re Pettingill & Co., supra, in this way: 

"I may say that'I çan c,opctir in the syllabus of that, càse that, under the 
bankruptcy act, the provabllity ot a claim dépends upon itS status at the time 
of the flling, of the pétition in bankruptcy. If not then 4' provàblè debt, as 
deflned in the àct, it cannot be proved, although it may theréâfter corne with- 
in such définition. * * * If, however, it was intended to hold that as ap- 
plied to an executory contract for the sale bf animal crofi-s to be ralsed in 
successive years, where no breach bad occurred at the ,time of . an involuutarj' 
adjudication in bankrui)tcy, thé' toëre' act of suèh détlarfeS statutory insol- 
vency constituted such a breach of' the contract as to ènable the vendor to 
prove up against fthe estatê the contingeiit danwges, as, on a répudiation of 
the contract by the vendee, I cannot cop^qt thereto. There was no renun- 
ciation by the vendee company bf tlie contract after the commencement of 



IN S.E INMAN .& CO. 191 

performance or renunciatlon before the tline for performance had arrlved. 
Nor bas the vendee deliberately Incapacitated itself or rendered performance 
of the coutract impossible wlthin the rule laid down In Koehm v. Horst, 178 
U. S. 18, 20 Sup. et. 78T, 44 L. Ed. 953. As a discharge In bankruptcy under 
section 1, cl. 12, means no more than 'the release of a bankrupt fron.1 ail of 
hls debts whlcb are provabte In bankruptcy, except such as are excepted by 
the act,' and the clalm for damages for a possible future breach of a contract 
l8 not a debt proyable against the estate. In the absence of any refusai on the 
part of the bankrupt to recognize the contract, and he has not voluntarily or 
posltlvely disabled himself from performlng It, where its performance does 
not become obllgatory until after the adjudication in bankruptcy, my conclu- 
sion Isthat the elalm In question Is not one provable In bankruptcy. It Is 
a noteworthy fact that, under the bankrupt acte of 1841 and 1867, the right 
\yas given tp prove 'uncertaln and contingent demanda' against the estate. 
This provision was omitted from the présent bankruptcy act of 1898. In my 
judgment this omission Is slgnlficant." 

The important question in the instant case, and the one which in 
my judgment is Gontrolling, is discussed in the cases to which I shal! 
now.refer. The first of thèse is In re Jefferson (D. C.) 93 Fed. 948, 
decided by Judge Evans for the District of Kentucky. The syllabus 
in that case is as follows: 

"A lea^e for a term of years, reservlng rent payable in monthly Install- 
ments, Is tepmlnated by the adjudication of the lessee as a bankrupt during 
the term; and the landlord has no provable claim against the tenant's estate 
In bankruptcy for the rent which would hâve accrued under the lease after 
the date of such adjudication." 

The reasoning of the court in the opinion to the eflfect that proceed- 
ings in bankruptcy terminate the relation of landlord and tenant ap- 
plies, it seems to me, with equal force to the relation of employer and 
employé. The next case in order is that of Bray v. Cobb (D. C.) 100 
Fed. 270, decided by Judge Purnell for the Eastern District of North 
Carolina. In the opinion he says: 

"The relation of landlord and tenant is severed by opération of the bank- 
ruptcy law." 

The question was again presented before Judge Evans in Re Hays, 
Poster & Ward Company (D. C,) 117 Fed. 879, and the opinion ex- 
pressed in Re Jefferson, supra, wàs reiterated. In both cases the con- 
clusion reached is bàsed largely upon the décisions in Bailey v. Loeb, 
2 Fed. Cas. 376 ; In rè Webb, 29 Fed. Cas. 494 ; In re Breck, 4 Fed. 
Cas. 43.' In Watson v. Merrill, 136 Fed. 359, 69 C. C. A. 185, 69 L. 
R. A. 719, decided in the Circuit Court of Appeals for the Eighth Cir- 
cuit, the opinion being deliveredby Circuit Judge Sanborn, the court 
difïers from the views expressed in the three cases just referred to, 
although it reaches the same result; that is, that a claim for damages 
fôr a breach of a contract in a lease to pay installments of rent for the 
use of the premises at times subséquent to the filiijg of the pétition in 
bankruptcy is not provable under the bankruptcy law of 1898. In the 
opinion it is said : 

"An adjudication In bankruptcy does not dissolve or terminate the con- 
tractual relations of the bankrupt, notwlthstanding the décisions to the con- 
trary In Ke Jefferson (D. C.) 93 Fed. 448; Bray V. Cobb (D. C.) 100 Fed. 270; 
and Re Hays, Foster & Ward Company (D. C.) 117 Fed. 879. Its effect 
Is to transfer to the trustée, ftjl the property of the bankrupt escept his exec- 
utory contracta, and to vest In the trustée the option to assume or to renounce 
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thèse. It is the assignment of tlie prôperty of the bankrupt tti the trustée 
l)y opération of law. It neither relèases nor aljsolves the debtor from any of 
liis contracts or obligations, but, ]ike any other assignment of prôperty by an 
obliger, leaves hlm bound by his agreeuieuts and subject to the liabilities he 
bas incurred. It is the discharge dl? the bankrupt alone, not bis adjudica- 
tiou, that relèases him f rom liability for provable debts in considération of bis 
surreuder of his prôperty, and its distribution among the creditors who hold 
theni. Even the discharge fails to relieve him from claims against him that 
are not provable In bankruptcy, and, since the filing of the pétition in bauls:- 
ruirtey may not be the basis of a provable claim, his liability for them is nei- 
ther released nor aiïected by his adjudication in bankruptcy, or by his dis- 
charge from hïs provable debts. Onji agrées to pay monthly rents for the 
I)lace of résidence of his family or for his place of business, or to render Per- 
sonal services for monthly compensation for a term of years, he agrées to 
purchase or to conV-ey propèrty, and he then becomes insolvent and is adjiidl- 
cated a bankrupt. His obligations and liabllltlés are neither tertniuated nor 
released by the adjudication. He still remains legally bound to pay the rents. 
to render the services, and to fulâll' ail his other obligations, notvt'ithstandirig 
the fact that his insolvency may render him unable immedtately to do so. 
Nor are those who contracted with 'him absolved f rom^ their obligatioEg. If 
he or his trustée pays tbe stfipulated rents for his, place of résidence or for his 
place of business, the lessbrs niay not deny to the payer tbe use of the prem- 
ises according to the terms of the lease. If he renders the Personal services, 
he who contracted to pay for them may uot deny his liability i:o discharge 
this obligation. His trustée does not become liàble for his debts, but he does 
acquire the right to aecept and assume or to rehounce the executory agree- 
ments of the bankrupt as he may déem most advantageous to the éstate he is 
administering, and the parties to those contracts whlch he assumes ' are still 
liable to perform them. And so, throughout the entire fleld of contra ctual ob- 
ligations, the adjudication Ih bankruptcy atisolves from no agreement, ter- 
minâtes no contract, and .discharges no liability. In re Curtls, 9. Am. Bankr. 
Bep. 286, 109 La. 171, 33 South. 125; In re Elis (D. O.) 98 Fed. 907, 968; Witt- 
haus V. Zimmerman, 11 Am. Bankr. Kep. 314, 315, 91 App. Div. 202, 86 N. Y. 
Supp. 315; WTiite v. Grifflng, 44 Conn. 437, 446, 447; lu re Pennewell, 119 
Fed. 1S9, 55 C. 0. A. 571." ' 

It will be seen from the foregoing that the conclusion reached in this 
case of Watson v. Merrill was that claims for future rent, and prob- 
ably, from the language ,used jn the. opinion, for future personal serv- 
ices, are not provahle in bankruptcy, thougli the reason; given therefor 
is entirely différent from that given in the other cases. According to 
this last opinion contr,acts such as those in question hère will remain of 
force and ùnafïected by the bankruptcy proceedings. Bailey v. Loeb, 
2 Ked. Cas. 376, was decided under the-act of 1867 by Circuit Judge 
Wood, afterwards a Justice of the Svipreme Court. An extract from 
the opinion in that case will show the view that Judge Wood entertain- 
ed of the matter, as foUows : ■ 

"For instance, a business maM has a manager ;or bookkeeper- hired by the 
year, at a salary payable quarterly. At the.end of two pionths he is adju- 
dicated bankrupt. His manager or bookkeepey may prove for a proportionate 
part of bis salary up to the time of the bankruptcy, but he Cannot prove, for 
any part that' may accrue and fall due after tlie baukniptcy. ' The clear pur- 
pose of the bankruptcy act Is to eut off ail claims for rent to accrue, or for' 
services to be rendered, after, the date of the bankruptcy." , , . 

The fact that this decision.by Judge Wood was under the bankrupt- 
cy act of 1867 strengthens' it as an' aufhc>rityy because it is generally 
conceded that the bankrujptcy act of 1867 was more libéral as to the 
proof of claims for contingent liabilities than is the présent act. In 



IN KE INMAN & CO. 193 

Malcomson v. Wappoo Mills et al. (C. C.) 88 Fed. 680, Judge Simon- 
ton held that: 

"Damages are not recoverable against a corporation for its failure to per- 
form a eontract for the sale and delivei'y of merchandise, where performance 
was prevented solely by the action of a court in appointing a receiver for the 
corporation, and enjoinlng ail others from interfering wlth its business or 
property. In such cases the breach of eontract is damnum absque injuria." 

It seems clear to me that adjudication in bankruptcy ends contracta 
for rent, and for personal services, and I agrée with the views express- 
ed in the opinions in In re Jefferson, supra, Bray v- Cobb, supra, In re 
Hayes, Foster & Ward Company, supra, and Malcomson v. Wappoo 
Mills et al., supra. The case of James Dunlap Carpet Company (D. 
C.) 163 Fed. 541, is a case favorable to the contention of the claimants 
hère to the extent of allowing proof of claim. The difficulty about the 
case to my mind is that the learned judge based his décision on Moch 
V. Market Street National Bank, 107 Fed. 897, 47 C. C A. 49. , In the 
case of Moch v. National Bank the person seeking to prove had in- 
dorsed for the bankrupt and the paper matured after the bankruptcy 
proceedings were instituted. The indorser paid the paper, and then 
proposed to prove it as a debt against the bankrupt in the bankruptcy 
proceedings. I can see no similarity at ail between such a case and the 
case of an employé seeking to prove for salary to be earned by services 
to be rendered in the future. The indorsement in the Moch Case was 
a definite and fîxed liability which the indorser had undertaken for 
the bankrupt, and it was in existence before the bankruptcy proceed- 
ings commenced. It matured, and the indorser was compelled to pay 
the debt pending the bankruptcy proceedings. This is entirely différ- 
ent from a eontract to render personal services. Such services dépend 
upon the life, health, and ability otherwise of the employé to render 
the services, and also upon the life, certainly, and perhaps other con- 
tingencies as to the employer. But it is a partnership in bankruptcy 
hère, and whatever is true as to individual cases there would seem to 
be no doubt, iirst, that a partnership is dissolved by the bankruptcy 
proceedings (22 Am. & English Cyclopedia of Law [2d Ed.] 202, and 
30 Cyc. 6Ô-X, and cases cited in both) ; and, second, if the flrm is dis- 
solved by opération of law, then certainly the contracts of that firm are 
ended. 

, In Griggs y. Swift, 82 Ga. 393, 9 S. E. 1062, 5 L. R. A. 405, 14 Am. 
St. Rep. 176, it is held in the opinion by Chief Justice Bleckley : 

"From the very nature of a eontract for the rendering of personal servi- 
ces to a partnership in its current business, where nothing is exi)ressed to the 
contrary, both jM'ties should be regarded as having by implication intended 
a condition dépendent on the one hand upon the life of the employé, and, on 
the other, upon the life of the partnership, provided the death in either case 
was not voluntary." 

Wood on Master and Servant, § 163, is then quoted with approval 
to the foUowing effect: 

" 'Where a servant is employed by a flrm, a dissolution of the tirm dissolves 

the eontract, so that a servant is absolved therefrom ; but, if the dissolution 

results from the act of the parties, they are llable to the servant for his loss 

therefrom, but, if the dissolution results from the death of a member of the 

171 F.— 13 
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flrm, the dissolution resulting by opération of law, and not from the act of thc; 
parties, no action for damages wlll lie. • * * So, if a flrm conslsts of 
two or more persons, and one or more of them dies, but tlie flrm is not tbere- 
by dissolved, tlie contract still subsista, because one or more of bis partners 
is stlU in tbe flrm, and this is so even thougb other persons are taken into tbe 
flrm. Tlie test is whether the flrm Is dissolved. So long as it exlsts, the con- 
tract is in force, but, when it is dissolved, the contract is dissolved with It, 
and the question as to whether damages can be recovered therefor wlll dé- 
pend upon the question whether the dissolution resulted from the act of God, 
the opération of law, or the act of the parties.' " 

None of the cases cited from the United States courts seem to bear 
directly upon the question immediately involved hère — ^that is, of the 
right of an employé to prove for future services — except, perhaps, 
the case of James Dunlap Carpet Company, supra, and with the ut- 
most respect for the learned judge deciding the case I am, for the 
teason stated above, unable to agrée with his conclusion. I hâve, per- 
haps, cited authorities at unnecessary length, but the question is an in- 
teresting one, and is presented in its présent shape for the first time in 
this district. I do not believe that it was the intention and purpose of 
the bankruptcy act that contracts extending intp the future for rent and 
persoîlàl services should be left hahging over the bankrupt to embarrass 
and haràss him after his discharge in bankruptcy. It is said that if 
this is not true, and he is relieved of such liability by the bankruptcy 
act, it follows that clainis for such rent and personal service should 
be admitted to proof in the bankruptcy proceedings. I do not think 
this follows at ail. The adjudication in bankruptcy ends ail such con- 
tracts. Of course, proof may be allowed for any amount due prior 
to the institution, of the proceedings in bankruptcy. It is provided by 
the bankruptcy act that for most personal services the employé would 
bave priority for any amount due him for as much as three months 
preceding the bankruptcy proceedings. This fact of priority of pay- 
m.ent for three months extending to so large a class of employés is an- 
other reason why I believe it was the intention, in passing this act. that 
such contracts should terminale with the adjudication in bankruptcy. 
Ail this is certainly true as to a partnership. The adjudication dis- 
solves it by opération of law, and that dissolution ends ail its liabilities 
except such as are expressed in the act. 

My conclusion is that the référée in bankruptcy correctly decided 
that this claim should not be admitted. to proof. 

What has been said in the foregoing applies equally to the claim of 
J. F. Maybank, which is of the same character, and which was argued 
at the same time as was the claim of T. B. Ketterson. 
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In re READING HOSIERT CO. 
(District Court, B. D. Pennsylvanià. June 30, 1909.) 

No. 2,878. 

1. 3ANKRUPTCY (§ 314*) — ClAIMS— DETERMINATION— TlME. 

The rights of credltors to share in the distribution of a banlcrupt's es- 
tate are iixed by tlie status of their claims at tlie beginning of the pro- 
eeedings. 

[]î)d. Note.— For other cases, see Banlsruptcy, Cent. Dlg. § 4T0 ; Dec. Dlg. 
S 314.»] 

2. Bankbdptcy (§ 314*) — Coepobations— Pbeferbed Stock— Bonds— Ex- 

change— Election . 

Where a corporation provided a bond issue wltli which to talie up the 
preferred stock, and the holder of such stocli:, on being teudered bonds iu 
the place thereof, refused the tender and demanded money, to whlch he 
was entltled under the retirement proceedings, after whlch the bonds so 
tendered were kept in the corporation safe in an envelope, with the stock- 
holder's name Indorsed thereon, for more than a year, uutll the corpora- 
tion became bankrupt, the stockholder was bound by bis élection, and 
could not then demand the bonds from the trustée In exchange for hls 
stock. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. §• 314.*] 

In Bankruptcy. 

Isaac Hiester, for petitioner. 
T. laeger Snyder, for trustée. 

J. B. McPHERSON, District Judge. The facts upon which the 
question for détermination is presented are thus stated in the report 
of the référée (Samuel E. Bertolet, Esq.) : 

"On December 15, 1902, the Reading Hosiery Company Issued a certificate 
to Joslah W. Johnson, entitling hlm to 60 shares of the preferred stock of the 
Company, par value $50, with interest payable anuually at 6 per cent. The 
certificate provides that the preferred stock is subject to rédemption at $52.50 
on Aprll 1, 1908, or any dlvidend day thereafter. The by-laws and minutes 
of the Company do not disclose on what other terms, if any, tliis preferred 
stock was Issued. 

"On June 1, 1904, the stockholders of the Reading Hosiery Company held a 
spécial meeting for the purpose of voting on a resolution to mortgage the com- 
pany's property, in an amouut sufficient to retire the .preferred stock ; the 
stockholders havlng flrst walved in virriting the required légal notice of such 
meeting. At thls meeting a motion was adopted authorlzing the offlcers to 
mortgage the property and use the money to retire the preferred stocli. 

"Nothing seems to bave corne of this action, for on September 14, 1905, the 
common stockholders held a spécial meeting called for this and other purpos- 
es, authorizing the directors to direct the ofïicers to exécute a mortgage on 
the company's propertles for $150,000 to. secure a bond issue of like amount, 
to sell any part of said bonds, or ail except $20,000 worth, whlch were to be 
used to pay for property at Pottstovv'n, the flrst $75,000 arising from the sale 
of the bonds to be placed In the treasury of the company for the use of the 
Company, as the directors might détermine, includlng the retirement of the 
then outstandlng preferred stock, any further sale of bonds to be applied to 
retlring said preferred stock, or the oflicers were to' exchange bonds for pre- 
ferred stock outstandlng, or hypothecate bonds, and use the proceeds to retire 
any or ail of said preferred stock, and the offlcers might enter into an agree- 
ment with any or ail of the holders of preferred stock to apply the proceeds 

•For other cases see same toplo & § numbee m Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of bonds sold, after the flrst $95,000 worth had been dîsposed of, toward the 
retirement of preferred stock. 

"The directors met on the same day, and among other thlngs they directecl 
the offlcers of the company to apply any part of the flrst $75,000 resulting 
from the sale of the proposed bonds, as they niight deem proper and expédi- 
ent, toward the retirement of any of the preferred stock, and also directed 
them to give the company's note and pledge any of the uJisold bonds as col- 
latéral to borrow money to retire any outstanding preferred stock. 

"After this action had been taken, it was realized that it did not comply 
with the act of February 9, 1901 (P. L. p. 3), relating to increasing the indebt- 
edness of corporations. The directors accordiugly held a meeting on October 
25, 1905, and passed a resolution to increase the company's indebtedness 
$150,000, to place a mortgage on the property of the company, to secure an 
Issue of bonds of llke amount, and to call a meeting of the stockholders for 
December 28th to submit the proposition to them. The stockholders met on 
December 28th, after notice according to the act, and judges selected by the 
directors recelved ballots for or against the increase of indebtedness. The 
increase was authorized without a dissentlng vote. On January 29, 1906, the 
directors met and authorized the président to deliver for certification 150 
bonds, of $1,000 each, to the Colonial Trust Company of New York, trustée 
for the bondholders. The président and secretary were directed to sign and 
seal the bonds, and the président was given authority to reçoive ail of them, 
and to sell, hypothecate, of otherwise dispose of them for the beneflt of the 
Beading Hosiery Company. 

"It does not clearly appear how the président disposed of the bonds ; but 
it seems that in accordance with this resolution, and resolutions previously 
adopted by the stockholders, he exercised the options thereln given, and sold 
some, hypothecated others, and exchanged some with the holders of prefer- 
red stock. It is also probable, though it does not appear, that some of the 
money realized was used to pay offi certain preferred stock. Be this as it 
may, it does appear that some time after January 29, 1906, and prior to July 
of the same year, he caused three bonds, of $1,000 each, to be taken to Josiali 
W. Johnson, who held $3,000 worth of preferred stock. The superintendent 
of the company put them In a wrapper, Johnson's name was written upon it, 
together with the numbers of the bonds, and the superintendent then took the 
package to Johnson and offered it to him, saying that thèse were his bonds, 
to be given to him in exchange for his preferred stock. Johnson refused to 
take the bonds, saying that he understood that the preferred stock was to be 
paid oflt in cash. The package was then retumed to the company's safe, and 
remained there, unopened, uhtil the company became bankrupt on September 
4, 1907. When the trustée was elected, he took possession of the safe, and 
found the original package containing the bonds. Some time later Jolinson 
learned that the bonds were so found by the trustée and still remained in his 
possession. When this discovery was made does not appear ; but on Feb- 
ruary 17, 1909, he filed his pétition asklng that the trustée be directed to turn 
the bonds over to him, oft'ering at the same time to surrender his certiflcate 
of preferred stock." 

Upon thèse facts the référée refused Johnson's pétition, and his 
action is now before the court for review. 

It is to be assumed for the purpose of this décision that Johnson 
had the légal right to insist upo.n cash for his preferred stock, and 
that he was not obliged to accept the company's bonds in exchange 
therefor. The company did not deny his right to demand cash; but 
they gave him the option of accepting bonds, instead of money. 
This was the sole purpose of ofïering the bonds in the spring of 
1906 ; for they took no action that was équivalent, or intended to be 
équivalent, to delivery, and they did not set apart the bonds, so that 
in any event and at any time in the future he should be entitled 
to claim them. They were put in an envelope indorsed with his 
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name before they were offered to his option, and the envelope witli 
its contents was afterwards placed in the company's safe; but there 
is no évidence that this indorsement was intended to hâve any spé- 
cial significance. It was simply a customary mémorandum of con- 
venience, to indicate the contents of the envelope, and the bonds 
were necessarily retained in the company's possession for safe-keep- 
ing and aiso avvaiting such further action as Johnson or the Com- 
pany itself might see proper to take in the premises. Undoubtedly 
the Company was at liberty to sell them, for Johnson had distinctly 
refused to accept the securities, insisting upon his right to cash, 
and there was no agreement whatever that gave him any interest 
in their future disposition. So far as appears he maintained this at- 
titude until after the company's bankruptcy, when for the first time 
he announced that he had changed his mind and was now willing 
to accept the bonds. I agrée with the référée that he had delayed 
too long. At the time when the company went into bankruptcy, 
Johnson's claim was either for the value of his stock or for dam- 
ages resulting from the company's failure to redeem it in cash. He 
had been offered the option to take bonds, but had refused it, and, 
of course, he had then no right to ask for the delivery of thèse se- 
curities. It has been argued that if he had chosen to sue for the 
par value of his stock he might hâve enjoined the company from dis- 
posing of the bonds until the suit should be decided, and therefore 
that the bonds should now be regarded as subject in equity to his 
claim. But the answer to the argument is, I think, that in fact he 
brought no such suit and asked for no such relief. Apparently he 
was content to wait upon the company's convenience, hoping, per- 
haps, that they might sell the bonds that he had refused and from 
their proceeds might pay him in cash the par value of his stock, 
or at ail events expecting that from some source the needful money 
might be obtained. In other words, he deliberately chose one course 
of action out of two or three that were open to him, and only at- 
tempted to choose another course after the company's bankruptcy 
had shown that his original choice was unlikely to be profitable. In 
my opinion the effort cannot succeed. The rights of other creditors 
hâve intervened, and the status of his claim against the bankrupt 
has been fixed by the institution of proceedings in the district court. 
It has been often decided, in various forms, that the rights of claim- 
ants to share in the distribution of a bankrupt estate are fixed by 
the status of their claims at the beginning of the proceedings. Swarts 
V. Bank, 117 Fed. 5, 54 C. C. A. 387; Re Bingham (D,. C.) 94 
Fed. 796; Re Swift, 112 Fed. 316, 50 C. C. A. 2G4; Re Dreher 
Shoe Co. (D. C.) 113 Fed. 404; Re Garlington (D. C.) 115 Fed. 
999, 8 Am. Bankr. Rep. 602; Re Graff (D. C.) 117 Fed. 343, 8 
Am. Bankr. Rep. 750; Re Adams (D. C.) 130 Fed. 381; Re Pett- 
ingill (D. C.) 137 Fed. 143; Collier (6th Ed.) 507; Loveland (3d 
Ed.) 337. 

This is not the case of a creditor liquidating a claim after bank- 
ruptcy, or proving upon a liability that was originally contingent, 
but has now become fixed; but it is the wholly différent case of a 
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creditor who by his own choice occiipied a definite relation to the 
bankrupt estate when the proceedings began, but now seeks to aban- 
don such relation and to take up a new position merely because he 
finds it to be more advantageous. If more advantageous to him, 
it is nearly certain to be detrimental to other creditors, and I am 
unable to see upon what ground the change of attitude can be per- 
mitted. 

Even if the Pennsylvania décisions were controlling upon the sub 
ject of his right to change, the cases he cites are in my opinion not 
in point. In Reading Trust Ce. v. Reading Iron Works, 137 Pa. 
282, 21 Atl. 169, it appeared that a corporation, being about to 
distribute new stock among its stockholders, refused to issue cer- 
tain shares to Charles Hunter, claiming the right to withhold the 
stock until an account between Hunter and the corporation should 
be adjusted. Thereupon Hunter filed a bill in equity to compel the 
issue of the stock, and in that proceeding it was decided that the 
Company 's refusai was not justified, and that Hunter was entitled 
to a money decree for damageâ notwithstanding the fact that while 
the suit was pending the company had become insolvent and had 
made an assignment for the benefit of creditors. In Pennsylvania an 
assignée for creditors is merely the hand of the assigner for pur- 
poses of distribution, and on this ground the décision was sustain- 
ed on appeal; the Suprême Court saying (page 301 of 137 Pa., and 
page 170 of 21 Atl.) : 

"On the 28th of March, 1899, the corporation made an assignment for the 
benefit of creditors, and at the timo of the final decree Its stock was worth- 
less. The assignée was admitted to défend, and It is now clalmed that a de- 
cree for money Is improper, because It may afïect injurlously the gênerai cred- 
itors. It Is coneeded that, but for the assignment and insolvency of the cor- 
poration, the decree In this respect is unobjectlonable, because It was the 
plaln duty of the corporation under Its own resolutions to Issue the stock. 
But we are unable to see how thèse can affect the rights and llabilitles of the 
original parties to this lltlgation. The assignée succeeded to the défenses of 
the assigner and Is llmltéd to them." 

When the controversy came up a second time (Reading Iron 
Works' Estate, 149 Pa. 182, 24 Atl. 202) the présent Chief Justice 
made the court's position still more clear. He said on page 184 of 
149 Pa., and page 204 of 24 Atl. : 

"Nor do we think the equitles of the other creditors superior to that of the 
appellant. The wrong done to It was In 1882, long before the insolvency of 
the company, and before many of the debts to the other creditors were Incur- 
red. It Is true that the capital stock of a corporation Is a trust fund for the 
securlty and payment of creditors, and that stockholders as such cannot with- 
draw or dlmlnish any part of It. But It Is Uable for the obligations of the 
corporation, Includlng those growlng out of Its torts, and equally in this lat- 
ter respect to stockholders as to others. The appellant had been practlcally 
ousted from Its position as a stockholder long before the Insolvency, and the 
protracted lltlgation had postponed Its reinstatement untll It would bave beeu 
of no value. As already sald, if the right to the stock had been abandoned. 
and damages clalmed for the conversion, there could hâve been no question 
of the appellant's position as a créditer, nor would it hâve been of any avail 
for the other creditors to set up the diminution of thelr dividend. This Is a 
dlsadvantage to them that always happens when another créditer cornes lu 
to take part of a fund Insufflclent to pay those already claiming It. The case 
l8 no différent when a court of equity having the facts before it détermines 
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the status of an ousted stockholder to be that of a creditor, and grants relief 
In damages for an aet antécédent to the Insolvency in the same manner that 
a court of law would hâve done If the suit had been for the tortlous act in 
the first Instance. When the assignment was made the wrongful act had been 
commltted, and the relief to be gi%'en was under considération by the court of 
equity, and the assets passed to the assignée for the beneflt of creditors, sub- 
ject to the complalnant's claim and the relief the court mlght give it. When 
the court determined that such relief should be by compensation In damages, 
it was doing equity by giving the only relief that would be substantial, and 
the other creditors had no ground of complalnt that a claim as old and as mer- 
itorious as their own had been put upon an equallty with thelrs, although it 
grew in the first instance out of a wrong done to the complainant as a stock- 
holder." 

Manifestly the présent case does not resemble the daim of Hun- 
ter for his stock or for damages in lieu thereof. Hère there was a 
positive refusai to accept the securities that Johnson had been of- 
fered, and an insistence upon being paid in cash the par value of 
his stock. No suit was ever brought, and Johnson persisted in his 
claim for money until the rights of other creditors, as well as of 
himself, were fixed by the bankruptcy proceedings. It must, of 
course, be understood that there is no attempt to interfère with any 
claim that he may hâve had when the proceedings were begun. 
The ruling of the court simply is that he cannot be allowed to bring 
forward now a new claim, materially différent in kind, to the préj- 
udice of other creditors' rights. 

The order of the référée is affirmed. 



THE CAPTAIN BENNETT. 

THE FLORENCE. 

(District Court, E. D. Pennsylvania. June 23, 1909.) 

Nos. 20, 21. 

1. Collision (§ 90*) — Vessels on Okossing Courses— Staeboaed-Hand Rule. 

The starboard-hand rule for vessels on crossing courses, requiring the 
one which bas the other on her starboard hand to keep out of the way 
and the other to keep her course and speed, bas its usual application up- 
on the open sea or upon a comparatively broad expanse of water, where 
each vessel is free to maneuver, and ordinarily cannot be applled to ves- 
sels In a narrow and winding channel. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 182, 183; Dec. 
Dig. &. 90.*] 

2. Collision (§ 20*) — Rules— Dtjtt or Pbivileged Vessel. 

A privlleged vessel entitled under the rules to keep her course and 
speed as between her and another vessel approachlng loses such privi- 
lège as soon as It appears that the other vessel is failing in her duty to 
take such course as to keep out of the way, and is then requlred by Pllot 
Rules (Ed. 1905) p. 4, rule 3, to sound alarm signais, and, If the vessels 
are within half a mile of each other, to slow down, until an understand- 
Ing is reached. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 17 ; Dec. Dig. 
§ 20.*] 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Collision (§ 102*) — Sieam Vbssels on Converging Coiieses— Mutual 
Padlts. 

The steam barge Florence, passiiig down the Delaware from PhilaOel- 
phia at night, came iiito collision witli the steamsliip Beiinett, comiiis; iiii. 
Xiie vessels saw each olhcr vvlieli a mile and a half apart, and weve on 
converging courses; the Florence liaviug the Beunett ou lier starboard 
hand. ïhe évidence as to the signais was conflictiiig ; the Floreiiee elaiii]- 
ing to hnve blown two whistles, and starhoarded, althougli slio receii-etl 
no answer, and to hâve then agaln given tlie same signal, whicli was 
crossed, while the Benuett clalmed to hâve given the first signal ot one 
whistle, which was assented to, when she ported. HeUl, that both ves- 
sels wére in t'ault accepting their own testimony ; the Florence for at- 
tempting to cross ahead of the Bennett without an agreement, and the 
Bennett for being on the left-hand side of the channel, and both for cou- 
tinuing their speed after it was apparent that they were not maneuver- 
ing In harmony. 

[Ed. Note. — For otber cases, see Collision, Dec. Dig. § 102.*] 

In Admiralty. Cross-suits for collision. 

Henry R. Edmunds, for the Captain Bennett. 
Francis C. Adler and John F. Lewis, for the Florence. 

J. B. McPHERSON, District Judge. Thèse are cross-libels for col- 
lision, in which the tisual conflict of testimony is presented. I find 
the facts to be as follows: The steam barge Florence is a large 
vessel of her class, about 100 feet long and 32 feet beain, and runs 
regularly between Philadelphia and Bridgeton. On the afternoon 
of April 10, 1906, shé left Philadelphia on one of her trips, carry- 
ing freight and drawing about 8 feet of water, and was proceed- 
ing south on the Delaware river. The tide was ebb, and there was 
no wind that need be noticed. The collision took place after dark 
between 7 :30 and 8 o'clock ; but the night was clear, and there was 
nothing to prevent each vessel from seeing the lights of the other 
for at least two miles. Both vessels displayed the proper lights, 
both had lookouts, and each was aware of the other's présence more 
than a mile and a half away. The Florence, whose master was at 
the wheel, was following the New Castle range; the lights being 
at her back, and her course being about S. S. E. But she was keep- 
ing the lights somewhat open to the westward, thus being in a prop- 
er position on the starboard side of the channel. She had passed 
Ft. Delaware on the southern end of Pea Patch Island, when her 
attention was first directed to the Bennett, which was then coming 
up the river on the Finn's Point range, in charge of a licensed pilot. 
The Bennett is a Norwegian steamship, and was bound to Phila- 
delphia with a cargo of bananas from Port Antonio. The Finn's 
Paint range bears to the N. N. E., and intersects the New Castle 
range obtusely at a point about a mile south of Ft. Delaware. (It 
is supposed by counsel for the Bennett that the two ranges inter- 
sect at buoy No. 20; but this is a mistake. It is the Reedy Island 
range that intersects the New Castle range at the buoy; the Finn's 
Point range intersecting about a quarter of a mile farther to the N. N. 
VV. ) The Bennett observed the Florence at about the same time, 

*For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and tHe vessels were then not less than a mile and a Half apart, as 
shown by the chart. (The barge had recently passed Ft. Delaware, 
and the steamship was not far away from Reedy Island, where she 
had stopped for inspection by the quarantine ofRcials.) The Florence 
was on a course bearing S. S. E., and the Bennett on a course 
bearing about N. N. E. At least this would hâve been the Bennett's 
course if she had been running the Finn's Point range closely; but, 
as she was concededly running the range open to the westward, it 
is probably more accurate to say that she was headed N. by E. 
It will be observed that thèse were converging courses, and this 
fact was clearly évident to both vessels. The Bennett admits that 
she saw the masthead light and the green light of the Florence, and 
I hâve no doubt that the Florence saw the masthead light and the 
red light of the Bennett. It is true that the master of the Florence 
testified that he saw the masthead light and both lights of the Ben- 
nett when he first observed the steamship; but his testimony is not 
corroborated, and I cannot accept it as crédible. The lookout upon 
his vessel was not produced — apparently no serions effort was made 
to find him — and, as no one else was on the deck of the Florence 
until just before or just after the collision, there is no other witness 
to strengthen the master's story. On the other hand, while I think 
it likely that the Bennett was cutting the angle of the ranges some- 
what in the effort to save time on her voyage to Philadelphia, I 
see no sufficient reason to doubt the testimony that puts her not far 
off the Finn's Point range, although she was certainly to the west- 
ward in the channel, and was therefore not in her proper position. 
This was a narrow channel, and no reason is shown for her failure 
to obey article 25 of the Pilot Rules (Act June 7, 1897, c. 4, 30 Stat. 
101 [U. S. Comp. St. 1901, p. 3883]), which expressly provides that: 

"In narrow channels every steam vessel shall, when It Is safe and practi- 
cable, keep to that side of the fair-way or mid-channel which lies on the star- 
board side of the vessel." 

The Florence was moving with the tide at a speed of about 7 
miles an hour, while the Bennett was coming at full speed at a rate 
over the ground of 12 or 13 knots, se that the vessels were rapidly 
converging toward a point where danger might be anticipated, and 
where both vessels were manifestly required to exercise caution and 
to proceed strictly in accordance with the rules of navigation. Con- 
cerning what now took place there is positive conflict in the testi- 
mony; each vessel claiming to hâve given the first signal, and each 
accusing the other of fault in failing to accept, or in crossing, the 
whistle. Whatever the fact may be, I think the Florence at least 
is chargeable with fault at this juncture. Accepting her own ac- 
count of the signais as correct, she blew two blasts as soon as she 
discovered the Bennett and starboarded her wheel at once without 
waiting for a reply. Receiving no answer, she blew two blasts a 
second time, and again put her wheel to starboard. To this second 
signal the Bennett blew one blast, ported her wheel, and thus made 
the collision inévitable, if it had not been inévitable before. One of 
the Bennett's arguments is that the "starboard-hand" rule applied, 
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and that the Florence was therefore bound to keep out of the way. 
At the date of this collision rules 2 and 3 (Pilot Rules [Officiai Ed- 
ition 1905], page i) were in force, and thèse rules provide as fol- 
lows : 

"Rule 2. When steamers are approaching each other in an oblique direc- 
tion, as shown in tlie dlagrams of tlie fourtli and flftli situations, so as to in- 
volve risk of collision, the vessel which lias the other on her own starboard 
slde shall keep out of the way of vhe other, whlch latter vessel shall keep 
her course and speed ; the steam vessel having the other on her starboard 
side indicating by ohe blast of her vphistle her intention to direct her course 
to starboard, so as to cross the stern of the other steamer ; and two blasts, 
her intention of directing her course to port, vchich signais must be promptly 
ansYi^ered by the steamer having the rlght of way, but the glving and answer- 
ing signais by a vessel required to keep her course shall not vary the duties 
and obligations of the respective vessels. 

"Rule 3. If, when steam vessels are approaching each other, either vessel 
fails to understand the course or intention of the other, froni any cause, the 
vessel so in doubt shall Immedlately signify the same by givlng several short 
rapid blasts, not less than four, of the steam whistle ; and if the vessels shall 
hâve approached within half a mile of each other, both shall be immedl- 
ately slowed to a speed barely sufflclent for steerage way untll the proper 
signais are given, answered, and understood, or until the vessels shall hâve 
passed each other. 

"Vessels approaching each other from opposite directions are forbidden to 
use what has beconie technically known among pilots as 'cross-signals' — that 
is, answerlng one whistle with two, and answerlng two whistles with one. 
In ail cases, and under ail clrcumstances a pilot recel ving either of the whis- 
tle signais provided in the rules which for any reason he deeœs injudicious 
to comply with, Instead of answerlng it with a cross-signal, must at once ob- 
serve the provisions of this rule." 

If rule 2 is to be applied, the Bennett was the privileged vessel, 
for the fourth situation was presented (as shown in the diagram on 
page 9 of the rules), and it is therefore clear that the Florence had 
the Bennett on her starboard side and was in the first instance bound 
to keep out of the way. She might pass to starboard under the 
Bennett's stern, or, at her option and risk, she might pass to port, 
if the conditions seemed to call for such a maneuver; but the Ben- 
nett had the right of way, and, in the first instance, was bound to 
keep her course and speed. Assuming that the Florence knew the 
rules of the road and was aware of her obligation to follow them, 
and assuming also that she whistled first, signaling with two blasts, 
and thus indicating that she intended to pass the Bennett on her 
starboard hand, she selected the more hazardous course of crossing 
the Bennett's bow. The reason given for this choice is that she was 
close to the Pea Patch Shoal, and that she was afraid to go to star- 
board, because of the risk that she might run aground. Whatever 
her reason may hâve been, rule 2 allowed her to choose between 
passing to starboard or passing to port; but certainly, if she chose 
the more dangerous course, she was the more bound to exercise 
care in following the other requirements of the rules in order that 
the maneuver might be executed in safety. I shall take it for grant- 
ed, also, that the Bennett heard the two whistle signal, and that she 
made no reply. The Florence, however, without waiting for an 
answer, starboarded her helm, changing her course to port, and thus 
increasing the danger of collision, unless the Bennett should accept 
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the signal and change her own course' to port. Instead of accept- 
ing the signal, however, the Bennett kept her course and speed, 
while the Florence continued to move to port, although the silence 
of the Bennett must hâve at least given ground to suspect that the 
proposed maneuver was either not understood or was not accepted. 
This is clear from the fact that the Florence was obliged to signal 
a second time that she was going to port, and hère, I think, was 
an unmistakable fault. Instead of persisting in her effort to cross 
the bows of the Bennett — which was the privileged vessel, having 
the right of way — ^the Florence should hâve obeyed rule 3, and, as 
she certainly did not understand the course or intention of the Ben- 
nett, she should hâve blown danger signais; and, as the vessels 
were then within half a mile of each other, she should also hâve been 
immediately slowed until the proper signais had been given, an- 
swered, and understood, or until the vessels had passed each other. 
I am aware that there is testimony on behalf of the Florence that 
she did blow danger signais before the collision, and that she stop- 
ped and rêver sed, so that her way was entirely stopped; but I do 
not believe that such signais were given until after the collision, or, 
at the best, until just before it happened, when it could not be avoid- 
ed. To my mind, the convincing proof that the Florence had not 
slowed down is to be found in the testimony concerning the effect 
of the blow, and in the photographs that show her condition shortly 
afterward. It is undeniable that she struck the Bennett a glancing 
blow aft of amidships on the Bennett' s port side, and even a casual 
glance at the photographs will show its severity, and that the Flor- 
ence delivered the blow. If her story were. true, she would hâve 
received the blow while lying "dead in the water" (as her master 
described the situation), and it is hardly necessary to point out that 
in such event she would hâve been scraped rather than struck, and* 
that in no case could she possibly hâve been struck on the port side 
of her stem so severely as to break her bow nearly down to the 
water line, tear off her planking, shift her boiler, disconnect her 
pipi'ng, and injure her so badly that she would hâve sunk if she had, 
not been taken hold of by a passing tug (the George F. Brady) and 
put on the flats near by. 

But I think it may well be doubted whether the starboard-hand 
rule applied to the situation disclosed by this testimony. The Suprême 
Court seems to be of this opinion, as appears by the following quota- 
tion from The Victory, 168 U. S. at page 418, 18 Sup. Ct. at page 153, 
42 L. Ed. 519 : 

"Indeed, the rule applicable when two vessels 'are erossing so as to involve 
risk of collision,' that 'the vessel which has the other on her own starboard s,ide 
shall Iteep out of the way,' Is drdinarily Inapplicable to vessels coming around 
bends in channels, which may at times bring one vessel on the starboard of 
the other. It has often been held as a gênerai rule of navigation that ves- 
sels approachlng each other In narrow channels, or where tlieir courses di- 
verge as much as li^ or 2 points, are bound to keep to port and pass to the 
right, whatever the occasloual effect of the sinuosities of the channel. New 
York & Baltimore Transportation Co. v. Phlladelphla & Savannah Steam Nav- 
igation Go., 22 How. 46L 16 L. Ed. 397; Union Steamship Co. v. New îork 
Stéamship Co., 24 How. 307, 16 L. Ed. 699; The Vanderbilt, 6 Wall. 225, 18 L. 
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Eâ. 8^; The Johnson, 9 Wall. 146, 19 L. FA. 610; The John L. Hashrouck, 
93 U. S. 405, 23 L. Ed. 962; The Berkshire, 33 U. S. App. 531, 540, 74 Fed, 
906, 21 0. C. A. 169." 

The starboard-hand ride has its usual application ttpon the open 
sea, or upon a comparatively broad expanse of water, where eacli 
vessel is free to maneuver without regard to the dangers inséparable 
f rom a narrow channel ; but where vessels are approaching each other 
on a river such as the Delaware, where the channel winds about and 
is usually not broad, the vessels are necessarily put into positions tha', 
would mean one thing at sea, while they may hâve a différent mean- 
ing upon the river. Ordinarily therefore the rule cannot be applied. 
When vessels are running intersecting ranges, as in the présent case, 
each is bound to know where the ranges lead and to know the effect 
that their respective directions may hâve upon the other's lights. 
Each may properly assume, and is bound I think to assume, until the 
contrary appears, that the other will obey the rules of navigation and 
will be guided by the ranges as the only safe course. If the Florence 
had acted in accordance with this principle, she would hâve known 
that, while her course and the course of the Bennett were converging, 
they were not necessarily crossing courses, and that if each followed 
the ranges and obeyed the rules of the road they were likely to pass 
in safety. She would not hâve been forced aground on the Pea Patch 
Shoal, because the Bennett would hâve been on the ea'stern side of the 
channel; and, even if there had been any danger from the shoal, she 
could hâve been absolutely safe by blowing danger signais and by 
slowing or stopping and reversing. But she preferred to run the rislc 
of crossing the Bennett's bows, instead of proceeding with caution on 
the starboard side of the channel until the turn of the ranges should 
be reached, when it is quite certain, I think, that the vessels wouk' 
hâve been found at a safe distance apart. In my opinion the collision 
is primarily due to the fault of the Florence in crossing toward the 
eastern side of the channel unnecessarily and without sufficient jus- 
tification, and also to her fault in failing to blow danger signais and to 
slow or stop and reverse when her maneuver had brought her into a 
dangerous situation. 

This being so, the burden of proof is upon her to prove that the Ben- 
nett was also guilty of contributory fault. The Victory, supra. Up- 
on this point I think there is little room to doubt. In the first place, 
she was on the wrong side of the Jairway when she discovered the 
Florence, and I am not satisfied that this position did not in some de- 
gree contribute to the disaster. It is true that the pilot testified that 
he got back promptly upon the Finn's Point range ; but, even if he 
did, I think he should hâve taken his vessel somewhat to the eastward 
of the range so as to comply strictly with rule 25. Unquestionably, 
if he had been to the eastward, the collision would not hâve happened. 
for (even as it was) the Florence nearly missed the steamship, and 
would hâve missed her altogether if there had been a few feet more 
space; but, without insisting on this considération, there is a much 
more important particular in which the Bennett was equally at fault 
upon her own testimony. Of courèç, if the account given by the Flor- 
ence is correct, the Bennett was undoubtedly to blâme, for upon that 
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supposition she net only failed to hear and answer the first signal of 
the barge, but she crossed the second signal, meanwhile continuing her 
course and speed, instead of respecting the requirement of the first 
paragraph of rule 3 ; but, taking her own account of the occurrence 
for granted, she was no less clearly to blâme. Her testimony is that 
she signaied first, blowing one blast, and thus indicating her intention 
to pass to starboard. To this the Florence replied with one blast, thus 
accepting the proposition in form, although she kept her course with- 
out change. This doubtful situation continued for several minutes, so 
that, as the testimony shows, the Bennett was perplexed and did not 
understand what the Florence was intending to do. In this condition 
of afifairs, the first paragraph of rule 3 is explicit. If the starboard- 
hand rule should be applied, while rule 2 made the Bennett the privi- 
leged vessel, it did not give her the right to hold her course and speed 
indefinitely and under ail circumstances. She was entitled to hold on 
in the first instance (The Delaware, 161 U. S. 469, 16 Sup. Ct. 516, 40 
L,. Ed. 771) ; but, as soon as there was some distinct indication that the 
Florence was about to fail in her duty, the Bennett lost her privilège 
and was then bound to obey rule 3 and to take the wise précautions 
enjoined by its first paragraph. This she whoUy failed to do, for, in- 
stead of giving danger signais and slowing down, as required by the 
rule, she signaied again with one blast and went on at full speed. 
Without doubt, as it seems to me, this conduct contributed actively to 
the collision, and I hâve no hésitation in finding that she was also to 
blâme; and, if the starboard-hand rule does not apply, she was as 
clearly to blame for continuing at full speed, in spite of her knowl- 
edge that the Florence (however wrongfully) was persisting in a 
course that threatened disaster. If the steamship had stopped and re- 
versed, or even if she had slowed down, the vessels would hâve JDassed 
in safety. As it seems to me, this collision is another illustration of the 
danger that accompanies the constantly observed reluctance of vessels 
to slow up even for a short time, in spite of the fact that going on at 
speed means certain péril. 

It is unnecessary to consider the allégation that the Bennett was in 
fault for not standing by after the collision. The Florence was in 
danger of sinking and was signaling for help. Unquestionably it was 
the duty of the Bennett to aid her if she herself was in condition so to 
do, and if it be true that she got off the ground in a few minutes and 
proceeded up the river without making any effort to find and help the 
Florence, as the testimony of the Brady seems to indicate, she was pre- 
sumptively at fault. If, however, as she asserts, she was herself 
agrôund and remained in that predicament for more than a half liour, 
her failure to offer help would no doubt be sufficiently explained. The 
question is not important; however, if (as I have^ found) she was at 
fault in other respects, ând there fore I need not consider the testimon- 
ny upon this point. 

There is some dispute also between the vessels concerning the place 
o£ collision ; the Bennett insisting that it happened below the intersec- 
tion of the ranges, and the Florence being equally positive that it tobk 
place above the intersection. In theview I hâve taken of the obliga- 
tion and conduct of the, parties, it is not material to décide wi.fh :^c- 
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cui'acy wheriè the vessels came together, although I think the decided 
weight of the évidence tends to the conclusion that the point of contact 
was close to the intersection and certainly was before either vessel had 
turned to follow the new range. This is indicated by the testimony 
concerning the color of the side light that was visible upon either ves- 
sel respectively, by the angle at which the Florence delivered the blow, 
and by the fact that both were grounded on the New Jersey shore net 
far below the intersection. As the Florence was disabled by the colli- 
sion and drifted helplessly with the ebb tide for some minutes before 
the Erady came to her assistance, it is évident that she must hâve been 
below the point of contact when she was picked up, for she was no 
doubt put on the flats as speedily as possible. The Bennett had put her 
helm hard aport just before the collision, and this maneuver, com- 
bined with the blow, drove her aground not far from the point to which 
the Florence was afterwards towed. 

A decree may be entered fînding both vessels at fault, and referring 
the subject of damages to a commissioner. 



UNITED STATES V. McGBE et al. 

(Circuit Court, W. D. Missouri, W. D. June 12, 1909.) 

United States (§ 67*)— Contbacts foe Public Works— Liabilitî- of Suke- 
TT ON Contbactob's BONl). 

A contract for government work prorlded that, In case of default by 
the contractors, the United States mlght annul the contract and com- 
plète the work at the expense of the contractors, or In lieu of such annul- 
ment mlght walve the time llmlt and extend the tlme for completion, and 
that In either case It should hâve the rlght to reeover the additlonal cost 
to it of inspection and superintendence after the expiration of the tlme 
fixed by the contract for completion of the work. Held that, where the 
government flrst granted an extension of time to the contractors, and on 
their becomlng bankrupt wlthout completing the work annuUed the con- 
tract and let the remalnlng work to another contracter, It was entitled 
to reeover from the original contractors and the surety on their bond 
the cost of Inspection and superintendence both durlng thé extension and 
the tlme the work was belng completed by the new contractor. 

fEd. Note.— For other cases, see Uatted States, Cent Dig. 8 50; Dec. 
Dig. S 67.*] 

A. S. Van Valkenburgh, U. S. Dist. Atty. 
Lowe & Shannon, for défendants. 

PHILIPS, District Judge. This is a suit based upon the bond 
executed by the défendants, McGee and Short, with the Title Guar- 
anty & Trust Company as surety, to the United States for the per- 
formance of. a contract between the plaintiff and said McGee and 
Short, as contractors, for the construction of a concrète walI with 
foundations . for bear-trap sluice at Colbert Shoals, Tennessee river. 

The fourth paragraph of said contract provided, in substance, that 
•■* cairi rftntrartors should fail to prosécute faithfully and diligently 
tue wor.ç jn atcordance with the spécifications and requirements oi 

•For othw ciuidi lee àamé topic & i numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexu 
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the contract, the United States would hâve power, with the sanc- 
tion of the chief of engineers, to annul the contract by giving notice, 
etc. ; and upon the giving of such notice ail payments to the con- 
tractors should cease, and ail money or reserved percentage due or 
to become due to them under the contract should be retained by the 
government until the final completion and acceptance of the work; 
"and the United States shall hâve the right to recover from the par- 
ties of the second part [the contractors] whatever sums may be 
expended by the party of the first part [the United States] in com- 
pleting the said contract in excess of the price herein stipùlated to 
be paid the parties of the second part for completing the same, and 
also ail costs of inspection and superintendence incurred by the said 
United States, in excess of those payable by the said United States 
during the period herein allowed for the completion of the contract 
by the parties of the second part; and the party of the first part 
may deduct ail the above-mentioned sums out of or from the money 
or reserved percentage retained as aforesaid ; and upon the giving 
of the said notice the party of the first part shall be authorized to 
proceed to secure the performance of the work or delivery of the 
materials, by contract or otherwise in accordance with law." 

The fifth paragraph of the contract provided that, in lieu of an- 
nulling the contract under the preceding paragraph, the government 
might waive the time hmit and permit the contractors to finish the 
work within a reasonable period, to be determined by the said party 
of the first part, and that, should the original time limit be waived, 
ail expenses for inspection and superintendence, and ail other losses 
and damages due for the delay beyond the time originally set for 
the completion, shall be determined by the party of the first part 
and deducted as aforesaid, with the proviso that the government, 
with the sanction of the chief of engineers, may remit the charges 
and expenses of inspection and superintendence for so much of the 
time as resulted from specified incidents. 

The time fixed by the contract for the completion thereof was De- 
cember 31, 1906. There was an extension granted until some time in 
1907 in which to complète the work. The contractors having fail- 
ed to complète the work within such extension, and having be- 
come insolvent and bankrupt, the government, as provided for in 
the contract, proceeded to relet the contract to W. W. Harts, to 
complète the unfinished part of the work at an increased expense 
over the cost under the original contract. This suit is to recover 
on the bond given by McGee and Short, with the Title Guaranty & 
Trust Company as surety, for the recovery of this expenditure by 
the government. 

It is conceded that vmder the évidence this excessive cost of con- 
struction amounted to $7,469.90. The controversy, in its last re- 
suit upon the hearing, is narrowed down to the additional item of 
$1,159.10, charged by the government as costs for inspection and 
superintendence of the work under the new contracter. The con- 
tention on the part of the guaranty company is that this claim is not 
within the terms of the undertaking of the surety. After appropri- 
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ately referring to the contract in question, the condition of tlie bond is 
as f ollows : : 

"Now, therefore, if the above-bounden McGee & C!o., their heirs, executors. 
or administrators, shall and will, in ail respects, duly and fully observe and 
perform ail and singular the eovenants, conditions, and agreements in and by 
the said contract agreed and covenanted by said McGee & Co., to be observed 
aud performed accordiug to the trUe Intent and uieaning of the said contract, 
and as well during any perlod of extension of said contract that may be 
granted on the part of the United States as during the original term of the 
same, and shall promptly make full payments to ail persons supplylng tlieni 
labor or materials In the prosecution of the work provided for in said con- 
tract, then the above obligation shall be void aud of no effect; otherwise, 
to reiuain in full force and virtue." 

As already indicated by the fourth paragrapii of the contract, on 
annulment thereof by the government as provided for failure to 
perform, the government was expressly authorized to recover from 
the contractors not only whatever sums it expended in the com- 
pletion of the contract in excess of the price stipulated, but also ail 
costs of inspection and superintendence incurred in excess of those 
payable by the United States during the period allowed for the com- 
pletion of the contract. 

The fifth paragraph provided that if the contract was not com- 
pleted within the prescribed period, in lieu of annulling it, the time 
limit might be waived, and the contractors permitted to finish the 
work within a reasonable period ; and it further provided that, "should 
the original time limit be thus waived, ail expenses for inspection 
and siiperintendence, and ah other actual losses and damages to the 
United States due to the delay beyond the time originally set for 
the completion, shall be determined by the party of the first part 
and deducted from any payments to become due to the party of the 
second part." 

Unquestionably, under the latter provision, the contractors were 
liable for the expenses of inspection and superintendence during the 
period of extension from December 31, 1906, to July, 1907. The 
question to be decided therefore is narrowed down to whether or not, 
after the first failure to complète the contract within the period pre- 
scribed in the first instance, and the government elected in lieu of 
then declaring the contract at an end to extend the time for its com- 
pletion to another fixed date, it could, as the évidence shows it did 
do, déclare the contract annulled, and then charge the contractors also 
for the cost of inspection and superintendence under the relet contract. 

While the fifth paragraph gave to the government the alternative, 
in case of default, of not declaring the contract annulled, the right 
in lieu thereof to grant an extension of time, it also expressly made 
the contractors liable for the costs of inspection and superintendence 
incurred during such extended period. Most certainly it was not ex- 
pressed or implied that if the contractors should likewise fail to com- 
plète the work within the extended time, and should become bank- 
rupt and abandon the undertaking, the right expressed in the fourth 
paragraph of the contract to annul and relet the contract would be 
lost to the government. This right would seem necessarily to reat- 
tach upon default under the extension agreement. This the learn- 
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ed counsel for the défendant concèdes, as he makes no contention 
as to the différence in cost of the work done by the succeeding con- 
tractor. The corollary ci this concession inevitably is tlie corre- 
sponding liabihty for the costs of inspection and superintendence 
incurred by the government during the period allowed for the com- 
pletion of the contract. The two liabiHties are coincident, being al- 
lied parts of the same section. In other words, as I read the two 
paragraphs of the contract, while it was not contemplated that the 
government should exact of the first contractors such costs during 
the period of performance prescribed in the original contract, it was 
expressly provided that, in case of extension of the period, tlie con- 
tractor should pay such costs; and if the contract should at any 
time be annulled by reason of the ultimate default of the contractor, 
and the work should be relet to another, a like liability would attach 
to the first contractor for the costs of inspecting and superintending 
the completion thereof. 

It results that judgment must go for the plaintiff as prayed for 
in the pétition. 



UNITED STATES v. McGEE et al. 

(Circuit Court, W. D. Missouri, W. D. June 12, 1!)09.) 

No. 3,400. 

1. United States (§ 67*)— Contractors' Bonds— Actions— Rights of Cbed- 

ITOES SUPrLTING LabOB AND MATEEIALS. 

Âct Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1907, p. 
709), requiring bonds given by contractors for government work to con- 
tain an additional obligation securing tbe payuient of claims for labor 
and materials supplied to tlie contractor, and providing for the enforce- 
ment of such obligation, bas no relation to actions on such bonds by the 
United States, and, while labor and materlal creditors are authorized 
to intervene in such actions and hâve their claims adjudicated subject 
to the prior right of the United States, the government, In commencing 
such an action, is not required to serve or publish notice to such clalm- 
ants, nor to bring the suit in the district where the contract was to be 
performed ; such provisions of the act being applicable only to suits 
brought thereunder. 

[Ed. Note. — For other cases, see United States, Cent. I)ig. § 50; Dec. 
Dig. § 67.*] 

2. United States (§ 67*) — Contractoes' Bonds— Actions— Bight of Ceedit- 

ORS FOE Labor and Matebials to Intkbvene. 

Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1907, p. 
709), which provides that, in an action by the United States on the bond 
of a contractor for public work, persons having claims for labor or ma- 
terials supplied to such contractor may intervene and be niiule parties 
and hâve their claims adjudicated subject to the prior claim of the 
United States, gives them such right only subject to the ordinary rules 
and practice governing interventions, and such créditer will not be al- 
lowed to Intervene after the action has been dismissed as to the con- 
tractor for want of service and as between the plaintiff and the surety 
has been fuUy trled and submitted for décision. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. § 67.*] 

•For other cases see same toplc & i hdmbee in Dec. & Am. Diga. 1907 to date, & Rep'r loflexe» 
171 F.— 14 
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On Application for Leave to Intervene. 
See, also, 171 Fed. 206. 

A. S. Van Valkenburgh, U. S. Dist. Atty. 
Lowe & Shannon, for défendants. 

Karnes, New & Kranthoff, Almon & Andrews, and James Jackson, 
for interveners. 

PHILIPS, District Judge. The Pocohantas Lumber Company et al. 
hâve presented an application for leave to intervene in this suit. They 
claim to be creditors of McGee & Short, the original contractors for 
the construction of the government work involved in the principal 
suit. Their demand is based upon materials and labor furnished to 
said contractors. 

While it does not distinctly appear on the face of the application 
for intervention the dates when such materials and labor were fur- 
nished, it is quite apparent from the papers and proceedings in the prin- 
cipal suit that it was not later than May, 1907, as at that time the peri- 
od extended by the United States to the contractors for, the completion 
of the work expired; whereupon the contract between the United 
States and the contractors was annulled, and the unfînished part was 
relet to a new contractor. 

^ The statute (Act Feb. 24, 1905, c. 778, 33 Stat. 811 [U. S. Comp. 
St. Supp. 1907, p. 709]), under which the contract in question was 
made, contains alternative provisions respecting the rights of such ma- 
terialmen and workmen. The fîrst provision gives them the right to 
intervene and to be made a party to any action instituted by the United 
States on the bond of the contractor, and to hâve their rights and 
claims adjudicated in such action and judgment rendered thereon, sub- 
ject, however, to the priority of the claim and judgment of the United 
States. Such claimants can only share pro rata in any excess of the 
amount of the bond after the payment of the claim of the government. 
The next provision is that, if no suit should be brought by the United 
States within six months from the completion and final settlement of 
said contract, then such claimants, under conditions prescribed by the 
statute, may hâve a right of action in the name of the United States, 
in the Circuit Court of the United States in the district in which said 
contract was to be performed and executed. Such action must be 
brought within one year after the performance and final settlement of 
said contract, and not later. 

In respect to this latter provision, it is to be observed that the inde- 
pendent suit the creditors may bring upon the surety bond "shall not 
be commenced until after the complète performance of said contract 
and final settlement thereof ." So long as the contract is not complete- 
ly performed and final settlement thereof made between the contract- 
ing parties, no right of independent action accrues to the materialmen 
and laborers. When that condition exists, and the United States has 
failed for six months to bring any action on the bond, the créditer may 
proceed, provided he commence his action within one year from the 
performance and final settlement of the contract. 

So while the contract between the government and McGee & Short 
was in April, 1907, annulled by the government by reason of the de- 
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fault of McGee & Short iii not performing the work within the pre- 
scribed period, as the government was thereto authorized by the fourth 
paragraph of the contract, there was no settlement witnîn the meaning 
of the statute between the contracting parties, and there could hâve 
been no such final settlement until after the completion of the unfinish- 
ed work under the new contract therefor with another contracter. 
The suit by the United States on the bond is to recover for the cost to 
the United States in completing the unperformed contract. Thîs con- 
struction is supported by the ruling in U. S. v. Winkler (C. C.) 162 
Fed. 397. 

It is therefore to be conceded that when the United States in Jan- 
uary, 1909, instituted this suit on the surety bond given by McGee 
& Short, the creditors of the contractors, having unsatisfied claims 
for material and labor fumished for the construction of the work, had 
the right to intervene in said suit; but the statute does not admit of 
the construction that the provision in the latter part of the section re- 
specting the giving of notice to ail known creditors has any référence 
whatever to the obligation of the United States before it could prose- 
cute its action to final judgment. Said provision has référence only 
to the duty imposed upon any créditer or creditors w'ho bring an in- 
dependent action after the failure of the government within six months 
to sue. This is palpably so for the reason that the pro rata apportion- 
ment, where the amount of the bond may be less than the sum of the 
creditors' clfiims, applies only to the creditors ; and therefore, before 
any such créditer could take judgment on the bond for his claim, he 
is required to bring in, by the prescribed notice, the other creditors 
who are authorized to intervene in such créditer suit, so that the court 
could ascertain and détermine the pro rata distribution of the fund 
ameng them. 

The provision authorizing the surety to pay inte court, for distribu- 
tion ameng the claimants and creditors, the full amount of the sure- 
ty's liability, to wit, the penalty named in the bond, clearly enough has 
référence only te the claims of such creditors, for it says that this pay- 
ment into court shall be less than any amount which the surety may 
hâve had to pay to the United States by reason of the exécution of 
said bond. 

It is to be kept in mind that the statute in question, as its title ex- 
presses, was solely for the protection of persons furnishing materials 
and labor for the construction of public works, prescribing and regu- 
lating their right of action and mode of procédure. It does net pur- 
port to give the right of action or to regulate the procédure of the gov- 
ernment on the contractor's bond. The government is left to proceed 
in the ordinary way by suit on the bond for its indemnity, just as the 
government did proceed in this case. The statute only gives to the 
materialrnen and laborers the right to intervene in such suit after it 
is brought. It does not impose upon the government the duty of giv- 
ing notice of any kind to such assumed creditors, advising them of 
such right to intervene. This for the reason that the penalty of the 
bond stands primarily for the protection of the government, and then 
for distribution ameng the creditors of any remaining part of the pen- 
alty after the satisfaction of the governraent's demand. 
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It is suggested in argument that the last proviso of the section of the 
statute in question, "that in ail suits instituted under the provisions of 
this act, such personal notice of the pendency of such suits informing 
them of their right to intervene as the court may order, shall be given 
to ail known creditors," etc., applies also to any suit instituted by the 
government on the bond. It is to be observed, however, that the lan- 
guage is, "ail suits instituted under the provisions of this act," which 
clearly enough, in my opinion, bas référence to creditor suits which 
alone are authorized by the act to be brought, and has no référence to 
a suit brought by the government on the bond. It does not dérive the 
authority therefor from this statute. 

The government proceeded regularly in the institution of its suit 
on the bond. The suit was brought in January, 1909, returnable to 
and triable at the présent term of court, which began on the fourth 
Monday in April. The suit was properly brought in this district on 
the bond, as the principals in the bond resided at Kansas City at the 
time the bond was given and the contract made, as appears on the very 
face of the papers. They were adjudged bankrupt in the United States 
District Court of this district, as this was the place of their résidence, 
and hère the arrangement was made with the local agency of the sure- 
ty Company for the exécution of the bond. While personal service was 
not had upon the principals in the bond, they not being found in the 
district, service was had upon the surety company, which entered its 
appearance and defended on the merits. The applicants for interven- 
tion had no reason to assume that the government would bring suit on 
this bond in the state of Alabama, where the work was done. 

On the issues joined between the United States and the surety com- 
pany, the case came on regularly for trial on the 7th day of May, of 
the présent term, when the suit as to the principals in the bond was 
dismissed. By written stipulation between the parties, trial by jury 
was waived, and the cause was submitted to the court for final hear- 
ing. The évidence was taken, and the cause was argued by the respec- 
tive counsel, and finally submitted to the court on the 7th day of May, 
and by the court taken under advisement. The court had prepared its 
opinion, reaching a final conclusion on the issues of law and fact 
therein, and was ready and intended to hand down the opinion and 
enter final judgment at 10 o'clock a. m., June 1, 1909, when the appli- 
cation for leave to intervene was first presented, which was then and 
there objected to by the défendant company. 

The question to be décided is: Shall this intervention at this stage 
of the proceedingbe allowed by the court? The statute is that the par- 
ties "shall hâve the right to intervene and be made a party to the (any) 
action instituted by the United States dtl the bond of the contractor, 
and to hâve their rights and claims adjudicated in sUch action and 
judgment rendèred thereon, subject however, to the prionty of the 
claim and judgment of the United States." This language of the 
statute is but an expression of thè usuat provision respecting an inter- 
vention, "the right to intervene and be made a party to the action." 
The intervener comes into a pending action with the right to establish 
his claim against the contractor, with the conséquent and unquestion- 
ed right as an intervener to question the amount of the recoveiry 'of the 
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United States. The amount of the bond is $20,000. The amount of 
the judgment prayed for by the United States is $8,639, with interest 
at 6 per cent, from the Ist day of December, 1908, and costs. There 
was a sharp issue presented on the hearing of this suit as to the Ha- 
bility of the défendant respecting an item of $1,159.10 for superin- 
tendence and inspection. 

It is quite clear to my mind that under this statute, which provides 
that the intervener may become a party to the action, the rights of the 
parties would ail be determined in one judgment fixing the rights of 
the plaintiff and the rights of the interveners as between them and the 
plaintifï and the défendant. Had the intervener come into the action 
in time, the court would not hâve proceeded to trial until ail the parties 
thereto were ready for trial, and the whole case would hâve been sub- 
mitted to the same jury for hearing, or to the court sitting as a jury on 
stipulation waiving trial to a jury. 

The situation of this case is nowise différent from what it would 
hâve been had it been tried to a jury. Would a party be permitted to 
come in and intervene in the action after the case had been tried out 
between the plaintifï and the défendant to the original suit, argued, 
and submitted to the jury, and while the jury were considering their 
verdict in the case? The answer undoubtedly would be, "No." It 
seems to be the generally recognized rule, under ail statutes and Sys- 
tems of légal procédure, that a party claiming an interest in the sub- 
ject-matter may intervene at any time, "if it be donc before the final 
submission of the cause, provided it does not delay the principal suit 
to the préjudice of others, and he cannot be permitted to retard the 
principal suit." Eccles v. Hill, 13 Tex. 67 ; Smalley v. Taylor, 33 Tex. 
669 ; Ragland v. Wisrock, 61 Tex. 397 ; Van Gordon v. Ormsby Bros. 
& Co., 55 lowa, 664, 8 N. W. 625; Teachout v. D. M. B. G. Ry., 75 
lowa. 722, 38 N. W. 145 ; Gains v. Page, Bacon & Co., 15 La. Ann. 
108. 

If thèse applicants are permitted to intervene, the issues will hâve 
to be made up between the parties. It is stated in open court and 
conceded that it will necessitate the taking of testimony by dépositions 
of witnesses in the state of Alabama, where this work was done and 
materials furnished, resulting in the delay of the verdict and judgment 
in the pending suit for an indefînite length of time. 

Again, the contractors are not before the court. No service having 
been made upon them, the pétition as to them, upon motion of the 
plaintifï, was dismissed, Before the interveners can take any judg- 
ment against the surety on the bond, they must establish the amount 
due them from the contractors. But I do not deem it essential to décide 
hère whéther or not the contractors should be before the court. But 
what I do décide is that, after the action had been dismissed by the 
plaintifï as to the contractors, the principals in the bond, and the cause 
had gone to trial, fully heard between the parties to the suit and sub- 
mitted to the court sitting as a jury for its verdict, it was too late to ad- 
mit the applicants to intervene, as much so as if the case had been tried 
to a jury and this application was presented just before the jury came 
in with their verdict. 
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It is true that the amount of the claims of the applicants is less than 
the pénal sum of the bond; but if this case is reopened ; f or the inter- 
position of interveners, where is it to end ? Another claimant since this 
application was presented has appeared before the court with another 
like claim and wishes to intervene. How many more like clairnants 
exist, having as much right as the présent applicant to corne in, is not 
known. No notice has been given to other creditors to shut them out. 
The aggregate sum claimed by the newcomers might exceed the resi- 
due of the pénal sum after the satisfaction of the government's claim. 
In such contingency the creditors would be interested in reducing the 
amount of the governmejit's recovery as much as possible, thus ren- 
dering futile the trial of the case already had as between the govern- 
ment and the surety on the bond. There is no précèdent for an in- 
tervention under such circumstances, and I am unwilling to make a 
bad one. The situation présents a fit application of the maxim: "Vigi- 
lantibus et non dormientibus jura subveniunt." 

The application is denied. 



TJNITBD STATES v. HALL et al. 
(District Court, E. D. Wlsconsiii. July 1, 1909.) 

1. IKDIANS (I 35*) — IXTOXICATING LiQUOBS— CaKRYING INTO INDIAN RESERVA- 

TION— FEDERAL Courts— JuRisDicTioN . 

Act Feb. 8, 1887, o. 119, § 6, 24 Stat. 390, rrovldes that any Indlan wlio 
adopta the habits of civUlzed llfe may become a full citizen, and 24 Stat. 
388. déclares that every allottee shall be subject to the laws, crimlnal and 
civil, of the State or terrltory In whlch they may réside. HeUl, that 
where an Indlan réservation had been brokeu up and a large part of It 
was owned In trust by allottees or whlte men, who had obtalned title 
from the allottee's heirs at law, such allottees became citlzens of the 
State, and were not therefore sub.1ect to prosecutlon in the fédéral courts 
for carrying ardent splrlts Into the réservation in violation of Act Gong. 
Jan. 30, 1897, c. 109, 29 Stat. 506 ; the régulation of the llquor trafflc in 
so far as it affected such allottees belng within the exclusive jurisdic- 
tion of the state. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. | 35.*] 

2. Guardian and Wabd (§ 1*) — "Guakdianship." 

"Guardianship" is a trust whlch is dual in its nature Involving two dis- 
tinct and separate functions, vlz., the control of the persou of the ward 
and the management of his estate. 

lEd. Note. — For other cases, see Guardian and Ward, Cent. Dig. §• 1; 
Dec. Dig. 11.» 

For other définitions, see Words and Phrases, vol. 4, p. 3187.] 

On Demurrer to Indictment. 

The défendants, who are Onelda Indians, are indicted under the law of 
1897 (Act Jan, 30, 1897, c. 109, 29 Stat. 506), for carrying ardent spirits into 
the Indlan Eeseryatlon. A demurrer has been interposed to the indictment. 
The défendants are themselves allottees,. toéachofwhom a tract of land has. 
been allotted, and to whom has been given by'tbe govérnmeut what is kuown 
as a trust p^teijt, whose tenus and légal efCect are discussed in several of the 
cases cited in the opinion. It Is conceded in argument that a large fraction 
of the Ônelda iResérvatlon is iiow owned and occupled by whlte men who hâve 
obtalned title through the heirs at law of deceased allottees pursuant to an 

"For other cases aee eame toplc & § numbek in Dec. & Am. Digs. 1907 to daté, & Rep'r Index» 



UKITED STATES V. HALL. 215 

net of Coiigresp. Act May 27, 1902, c. 888, 32 Stat. 245. It further appears by 
the statutes of the state that the former Oneida Réservation has beeu organ- 
ized and divided iiito tvvo townsliips — with provisions for local goverument. 

H. K. Butterfield, U. S. Dist. Atty., and E. J. Henning, for the 
United States. 

Kittell & Burke, for défendants. 

QUARLES, District Judge (after stating the facts as above). The 
demurrer questions the jurisdiction of the government in the premises 
to enforce Act Jan. 30, 1897, c. 109, 29 Stat. 506. This is a serions and 
important question, which, for many reasons, ought to be speedily and 
fînally settled. 

The relation between the United States government and the Indians 
was settled by a learned and elaborate opinion by Mr. Justice Marshall 
in Cherokee Nation v. Georgia, 5 Pet. 1, 8 L,. Ed. 35, which opinion has 
been followed in many later cases. The United States, as in duty 
bound, assumed guardianship over the Indians as a dépendent and 
inferior race, and as such has exercised ail the functions of guardian- 
ship over them. It assumed personal control, and directed tribes to 
move west of the Mississippi river when their hunting grounds were 
obstacles in the way of advancing civilization. It corralled them upon 
réservations. Congress legislated to protect the Indian against the 
wiles of the white man as well as against his ovi^n appetite. Stringent 
laws were passed prohibiting the introduction of ardent .spirits into 
the Indian country. For many years the tribes were recognized as 
possessing certain qualified sovereignty and capable of making trea- 
ties. But as time progressed expérience demonstrated that the tribal 
relation was an insuperable obstacle to civilization. In 1871 Congress 
passed an act, now found in the Revised Statutes as section 2079, 
whereby no Indian nation or tribe as such should thereafter be recog- 
nized by treaty or otherwise. But finally the great truth was made 
manifest to the Indian Bureau that in civilization, as in éducation or 
religion, the individual is the unit, and that it is hopeless to undertake 
to civilize a tribe as such ; that public sentiment is as strong a factor 
among a band of Indians isolated on a réservation as in a white com- 
munity ; that the influence of the tepee was neutralizing the training 
of the school. Expérience showed that a graduate of Carlyle or Hamp- 
ton who returned to his tribe was compelled to go back to the blanket 
with ail that this implies. Education and culture were not popular, 
and were treated with ridicule and contempt. The réservation impair- 
ed the strength and vigor of the race, but did not weaken its instincts 
and préjudices. Finally Congress came to the wise conclusion that, 
if the red men were to be civilized, they must be dealt with like other 
foreign éléments, and assume the duties and responsibilities of citizen- 
ship. Whereupon it was provided that any Indian who adopts the 
habits of civilized life may become a full citizen. Act Feb. 8, 1887, c. 
119, § 6, 24 Stat. 390. Thereupon Congress adopted the policy of 
breaking up réservations and allotting the territory to the individual 
members of the respective bands or tribes. In the enforcement of this 
policy Congress declared (24 Stat. 388) that each and every member 
of the respective bands or tribes to whom allotments hâve been made 
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shall hâve the benefit of and be subject to the laws, both civil and crim- 
inal, of the state or territory in which they may réside. This statute 
was construed by the Suprême Court in Re Heff, 197 U. S. 488, 49y. 
25 Sup. Ct. 506, 508, 49 L. Ed. 848. This case involved the supposed 
crime of selhng- hquor to an allottee outside the réservation. The 
SoHcitor General argued that : 

"The contlnuance of the relation as wards relates both to property and ])er- 
sonal protection. The Personal protection is at least as important, and the 
time of ail others when Indians need this protection Is when they are taking 
their first tentative steps as citizeris." 

The court held that the government was under no constitutional 
obHgation to perpetually continue the relationship of guardian and 
ward ; that it might at any time abandon its guardianship, and leave 
the ward to assume and be subject to ail the privilèges and burdens of 
one sui juris. At page 505 of 197 U. S., at page 510 of 25 Sup. Ct. 
(49 L. Ed. 848), the court say: 

"The gênerai police power is reserved to the states. subject. however, to tlie 
limitation that In its exercise the state may not trespass upon the rislits and 
povvei's vested in the gênerai government. The l'egniation of the sale of in- 
toxicating liquors is one of the most conimon and sigulficant exercises of the 
police power. And so far as it is an exercise of the police power it is witliiu 
the domain of state jurisdiction." 

At page 508 of 197 U. S., at page 512 of 25 Sup. Ct. (49 L. Ed. 
848), the act of 1897 is designated as a mère statute of police régula- 
tion. At page 509 of 197 U. S., at page 512 of 25 Sup. Ct. (49 C Ed. 
848), the court further say: 

"When the United States grants the privilèges of cltizenship to an Indian, 
it gives him the beneflt of and reguires him to be subject to the laws, both 
civil and eriminal, of the state. It places him outside the reach of police rég- 
ulations on the part of Congress. That the émancipation from fédéral coii- 
trol thus created cannot be set aside at the instance of the government wlthout 
the consent of the individual Indian and the state," etc. 

It is further held that two sovereignties cannot at the same time ex- 
ercise the police power over a given territory. 

The attention of the court was again called to the same subject in 
Dick v. United States, 208 U. S. 352, 28 Sup. Ct. 402, 53 L. Ed. 520, 
where the indictment was for introducing liquor into the Indian coun- 
try. The court say : 

"If this case depended alone upon the fédéral liquor statute forbidding the 
introduction of intoxicating drinks into the ludian country, we sliould feel 
obliged to adjudge that the trial court erred in not directiug a verdict for the 
défendant; for that statute, when enacted, did not intend by the words 'In- 
dian country' to embrace any body of territory in which at the time the In- 
dian title had been extinguished, and over which, and over the inhabitauts of 
which, the jurisdiction of the state for ail purposes of government was fuU 
and complète." 

The Dick Case was differentiated by the provision in a treaty which 
stipulated for the continviance of the jurisdiction and laws of the Uni- 
ted States over the allotted territory. It would seem, therefore, that 
both features of the liquor law of 1897 hâve been considered as inap- 
plicable to Indians who are allottees under the act of 1887. Thèse 
cases would seem to rule the instant case. 
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To get a comprehensive view of the légal situation we must read 
United States v. McBratney, 104 U. S. 621, 26 L. Ed. 869, and Draper 
V. United States, 16-4 U. S. 240, 17 Sup. Ct. 107, 41 L. Ed. 419. Thèse 
cases clearly recognize the exclusive jurisdiction of any state that is 
admitted upon an equal footing with other states to try and punish 
its own citizens for offensés committed upon a réservation, in the ab- 
sence of any modifying clause in statute or treaty. This doctrine as 
to white citizens was clearly asserted by the Suprême Court of Wiscon- 
sin in- State v. Doxtater, 47 Wis. 278, 2 N. W. 439, holding that, as 
there was no réservation of jurisdiction in the Wisconsin enabling act 
(Act Aug. 6, 1846, c. 89, 9 Stat. 56), the state jurisdiction over ail its 
citizens whereever found is complète. In United States v. Kagama, 
118 U. S. 381, 6 Sup. Ct. 1109, 30 L. Ed. 228, the court sustained the 
fédéral jurisdiction over an Indian who had committed the crime of 
murder upon a réservation located within a state pursuant to Act 
March 3, 1885, c. 341, § 9, 23 Stat. 362. On page 383 of 118 U. S. 
on page 114 of 6 Sup. Ct. (30 L. Ed. 228), the court say: 

"ïhese Indian tribes are the'wards of the United States. They are coni- 
munities dépendent upon the United States. * * * They owe no allegiance 
to the States, and receive from them no protection." 

This is the basic proposition upon which the décision rests. It is 
obvions that the later législation of Congress providing for allotments 
and conséquent citizenship has changed the attitude of the parties. 
The défendants, being allottees, are citizens of the state of Wisconsin 
to ail intents and purposes, receiving protection from the laws of the 
state, and being amenable thereto. Hère the color line fades out. 
While conceding that this prosecution cannot rest on the police power, 
it is, however, strenuously urged that another line of décisions of the 
Suprême Court give countenance to the présent contention of the gov- 
ernment. United States v. Rickert, 188 U. S. 437, 23 Sup. Ct. 478, 
47 L. Ed. 532, is cited in this connection. The Ricker Case involved 
the protection of the lands of allottee Indians against the taxing power 
of the state. The fee title of such lands being in the government, they 
were held to be an instrumentality of the government to carry out the 
purposes of Congress, and were therefore beyond the taxing power of 
the state. It was a case of the guardian interposing to protect the 
property of his ward. Jourdan v. Barrett, 4 How. 168, 177, 11 L. Ed. 
924, is also relied upon, which merely holds that the fédéral govern- 
ment has power to punish a trespass on government lands. See, also, 
United States v. Gardner, 133 Fed. 285, 66 C. C. A. 663. McKay v. 
Kalyton, 204 U. S. 458, 27 Sup. Ct. 346, 51 L. Ed. 566, emphasizes the 
supervisory control of the government over thèse allotted lands, and 
the court in that case expressly held that it was not in confîict with 
the doctrine of the Heff Case, supra. Camfield v. United States, 167 
U. S. 518, 17 Sup. Ct. 864, 42 U- Ed. 260, merely élaborâtes the doc- 
trine of the earlier cases, vindicating the power of Congress to pass 
régulations to control the conservation and management of thèse lands 
which the government holds for the benefit of its wards ; and that such 
régulations may even savor of the police power, but the opinion ex- 
pressly limits its scope and meaning by the clause "so long as stich 
power is directed solely to its own protection." The argument of thé 
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government ignores a fundamental distinction. Guardianship is a 
trust which is dual in its nature, involving two distinct and separable 
functions. One is the control of the person of the ward, the other the 
management of his estate. We hâve seen that it has been settled that 
the government may at any time terminate this relation of guardian- 
ship. It follows, therefore, it may at its pleasure emancipate the In- 
dian from personal control, and still retain the other function of man- 
aging and conserving his property. That the émancipation of the 
Indian from further fédéral control was the purpose of Congress is 
so plain from the language employed in the act of 1887 that no argu- 
ment could make it plainer. The purpose of the government to protect 
the title of allotted land has been declared with equal distinctness. To 
control the habits and restrain the passions of a people is the peculiar 
province of the police power. This jurisdiction has been distinctly 
renounced by the United States, and is now clearly vested in the states. 
To sày that temperate habits and correct living by the inhabitants will 
enhance the value of government land, and that, therefore, fédéral ju- 
risdiction may find in this fact a substantiel basis within the territory 
formferly occupied as a réservation is far-fetched and illogical. It is 
contended that it is compétent for the government to détermine what 
shall constitute a trespass upon its lands.. To say that an allottee vi'hen 
entering upon his own land becomes a trespasser thereon if he carries 
a pint bottle of whisky in his pocket is a confusion of ideas. A tres- 
pass upon lands is something so familiar and well-defined that it can- 
not be distorted to cover the misconduct charged against thèse défend- 
ants. 

Furthermore, it is conceded in argument that a large fraction of 
the territory formerly known as the Oneida Réservation is owned and 
occupied by white men. It is conceded that the state has complète 
and exclusive jurisdiction over such white men. If the theory of the 
government hère presented were to be adopted, we should hâve this 
anomalous situation : a quarter section occupied by a white man would 
be under the jurisdiction of the state, while the next quarter section, 
occupied by an allottee, would fall under the fédéral jurisdiction. 
There would be two rules of conduct, which might be entirely différ- 
ent, operating at the same time upon the same township, according to 
the complexion of the inhabitants. This amounts to a reductio ad ab- 
surdum. When understandingly read, there is no conflict in the fédér- 
al décisions. The Indian allottees are citizens of the state of Wiscon- 
sin upon an even footing with ail other citizens. It is the exclusive 
prérogative of the state to pass and enforce laws relating to the liquor 
traffic which is wholly separate and apart from the jurisdiction which 
the fédéral government retains to protect and regulate the alloted 
lands. This jurisdiction of the state extends to ail its citizens with- 
out regard to color, race, or former condition. Under the législation 
of Congress, the allottee has certain vested rights. The state has as- 
sumed a vested jurisdiction. In the Heff Case it is distinctly held that 
thèse vested rights "cannot be set aside at the instance of the govern- 
ment without the consent of the individual Indian and the states." 

For thèse reasons, I feel constrained to hold that the demurrer should 
be sustained, and that the défendants should be discharged. 
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HOLMAN y. THOMAS et al.' 

(Circuit Court, W. D. New York. Aprll 2, 1909.) 

No. 203. 

1. Corporations (| 99*) — Stock Issues— Issuance to Pbomoters— Considéra- 

tion— Inadequact. 

Plalntiff, who had assisted lu devlslng a scheme to organlze a co-oper- 
atlve sugar reflnlng company, made an agreement that It should issue 
to him 750,000 sliares of its capital stock at tlie par value of $100 each, 
in considération of whlch he agreed thereafter to pay the company $10,- 
000,000, less $1,000,000 commissions, from the proceeds of shares of stock 
to be sold by him to retail grocers. The scheme, if carrled out, would 
hâve resulted in olitainlng $9,000,000 from the grocers in return for 207,- 
107 shares of stock, whlle plaintiff would receive 417,873 shares, and de- 
fendants, under the flnancial contract sued on, would receive 125,000 
shares, in considération of their providlng $100,000, in installments of 
$10,000 each, to finance the company, to be repaid to them when $10,000,- 
000 had been received from stock sales. Plaintiff had no good will to 
transfer to the corporation, and there was no actual exchange of prop- 
erty for stock. Eeld, that the transfer of the stock by the corporation to 
plaintiff was invalid for want of sufficient considération as a matter of 
law. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §S 444-446; 
Dec. Dig. § 99.*] 

2. Corporations (§ 90*) — Stock Issues— Considération. 

Under Gen. St. Minn. 1894, g 3415, providlng that corporations havlng 
capital stock divided Into shares, unless speclally authorlzed, shall not 
issue any shares for a less amount on each share than the par value of 
the share first issued, a scheme to dispose of the capital stock of a Minne- 
sota corporation, giving to each purchaser as a bonus an amount of stock 
equal to that subpjrlbed and paid for, was Invalid. 

[Ed. Note. — Por other cases, see Corporations, Cent Dig. §§ 444-446; 
Dec. Dig. § 99.*] 

3. CoNTRAcrs (§ 138*)— Validity— Public Policy— Sam of Corporate Stock. 

Where a corporation's agreement to transfer 750,000 shares of its stock 
to plaintiff for promoter's services was invalid for lack of considération, 
and défendants, in return for 417,873 shares, contracted to finance the 
corporation to the extent of $100,000, to be paid in installments, to be re- 
paid to défendants when $1,000,000 had been received from the sales of 
the stock, such agreement was contrary to public policy, and hence an ac- 
tion could not be maintained for défendants f allure to perform. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. ^§ 681-700; 
Dec. Dig. § 138.*] 

Seldon Bacon, for plaintiff. 
Richard A. Irving, for défendants.' 

HAZEL, District Judge. This is a motion by défendants for 
judgment on the pleadings under section 547 of the New York Code 
of Civil Procédure, as added by Laws 1908, p. 462, c. 166. The ac- 
tion was brought to recover damages against the défendants, amount- 
ing to $2,535,346 and interest, for alleged breach of contract. The 
material allégations of the complaint are substantially as follows: 
On the lOth of April, 1905, the plaintiff and défendants entered in- 

•Tor otbcr cases see same toplc & § numbzb in Dec. & Am. Digs. lâO? to date, & Rep'r Indexe* 
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to a written agreement by which tlie latter agreed to provide $100,- 
000, in installments of $10,000 each, to finance a company to be 
organized by the plaintiff under the laws of Minnesota for refining 
sugar. The agreement between tlie plaintiiï and the United States 
Sugar Refining Company, which was the , corporation organized by 
him, entered into on the 16th day of May, 1905, was that the com- 
pany would issue to the plaintiff absolutely 750,000 shares of its 
capital stock, of the par value of $100 each, in considération of 
which he would thereafter pay to the company $10,000,000, less 
$1,000,000 commissions, from the proceeds of shares of the capital 
stock to be sold by him. To secure the money wherewith to make 
such payment, the plaintiff agreed to sell stock for cash to a large 
and miscellaneous number of retail grocers, not, however, exceed- 
ing shares to each grocer, and to induce the purchase of stock 
the plaintiff was authorized by the company to give full-paid and 
nonassessable bonus shares, equal in number to the paid shares of 
each subscribing grocer. It was also agreed that, when $1,000,000 
had been received from sales of stock, the défendants should be re- 
paid their advances, and the future expenses of exploiting the enter- 
prise, until $10,000,000 was actually received from such sales, would 
be paid from the coUected funds; that plaintiff would deliver the 
shares of stock bought by grocers, including bonus shares, out of 
the $75,000,000 of shares issued to him ; and that $35,000,000 thereof 
would be divided ecjually between the parties to this action. It was 
further agreed that the plaintiff was entitled to retain and own ail 
shares of stock saved by him on sales made without giving a bonus, 
or at a bonus less than the 5 shares he was empowered to give. 

It is apparent that the corporation was one in form only, and that 
it was organized with a view of carrying out the scheme of selling 
stock to grocers in the belief that the parties to this action would 
eventually make large profits. It appears by the complaint that in 
the beginning of the promotion of the enterprise the gifts of shares 
to induce purchasers of stock did not exceed four shares for each 
five shares sold ; but the modified agreement of the parties provided 
that each grocer was to receive a gift of one share only for each 
five shares purchased by him. The subscription stock, under the 
agreement with a grocer, was to hâve been paid by depositing $10 
per month in a bank chosen by himself, where it was to remain un- 
til the company was prepared to carry on business, or until it had 
acquired refineries, when said deposi'ts were to be withdrawn by 
the company in payment of the stock. Plaintiff claims that the pur- 
pose and object of the corporation was to. establish a co-operative 
combination between it and the retail grocers, by which the latter 
would become interested in the scheme, not only as shareholders, 
but as prospective customers or buyers of sugar from the company. 
Other features of the scheme for enormous émolument and profit 
to the promoter and his allies, the défendants, are indicated in the 
complaint and exhibits attached thereto; but before discussing the 
law thought to apply to the controversy it will only be necessary to 
advert to the allégation that subscriptions to capital stock of the 
company were obtained to the amount of about $148,000, and that 
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advances were made by the défendants of about $12,000, when they 
ceased to comply with plaintiff's demands for more funds, and the 
Project was discontinued, but without loss to the subscribing grocers. 

The objections that stock was issued for a grossly inadéquate 
considération, in violation of the Minnesota statute, and that the 
scheme was a fraud upon the grocers, may be considered together. 
Presumably, if the scheme of raising the vast capital and the estab- 
lishment of the corporation, whose offîcers were dominated by plain- 
tifif, had succeeded, the assets would approximate $9,000,000, ail of 
which would hâve been paid or contributed by the grocers in return 
for 307,107 shares of stock issued to them, while the plaintiiï would 
receive under his agreement with the corporation 417,873 shares, 
and the défendants under their agreement with the plaintiflf 125,000 
shares. Manifestly the grocers buying the stock would own but 
one-fourth of the total number of shares, while the plaintiflf and de- 
fendants would own a three-fourth interest — a grossly excessive pro- 
portion. It appears that the plaintiflf devoted his time toward per- 
suading grocers to buy shares, and, except to originate the scheme 
or plan, he did nothing more. He transferred no tangible property 
to the corporation in return for the issuance to him of 750,000 shares 
of stock, but simply promised to sell a portion of his holding to the 
amount of $10,000,000. Neither he nor the corporation possessed 
any good will, trade, or established business. His agreement to se- 
cure customers and business for the corporation was neither proper- 
ty nor its équivalent; for the successful termination of the projected 
scheme was problematical, and it could not with reasonable certainty 
be said that any substantial advantage or benefit would inure to the 
corporation from plaintiflf's agitation. It does not follow that the 
grocers would hâve traded with the company merely because of their 
ownership of stock. It is true that good will is a valuable asset in 
business, and a person who possesses it as a resuit of unceasing la- 
bor and upright business activity may dispose of it in the same 
manner as though he were transferring any other class of property; 
but obviously such is not the présent case. Hère there was no actual 
exchange of property for stock. If plaintiflf's services before and 
after the incorporation are considered as property, their value was 
certainly grossly overestimated, and the considération for the is- 
suance to him of the capital stock was inadéquate as a matter of law. 
When property is transferred or assigned to a corporation for paid- 
up stock, the asserted fraudulent character of the transaction is or- 
dinarily one of fact; but, where the overvaluation is great, the pos- 
sibility of honest mistake is excluded. Hastings v. Iron Range, 65 
Minn. 28, 67 N. W. 652. 

Furthermore, under the laws of Minnesota, the sale or gift of full- 
paid stock to grocers is thought to hâve been invalid. By section 34- 
15, Gen. St. Minn. 1894, it is provided: 

"Corporations àavlng capital stock dlvlded into shares, unless speclally au- 
thorlzed, shall not issue any shares for a less amount to lie actually pald 
in on each share than the par value of the shares flrst Issued." 

Under the doctrine of Rogers v. Gross, 67 Minn. 225, 69 N. W. 
894, in which case this statute was construed, it was held illégal to 
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giye or agrée to give additional fuU-paid stock as a gift; and the court 
said in' substance that by promoting the sale of stock which had been 
previously obtained for nothing, and which did not actually repre- 
sent anything of value, an opportunity would be given to defraud the 
public. In Wallace v. Carpenter, 70 Minn. 331, 73 N. W. 189, 68 Am. 
St. Rep. 530, a case where stock was issued at one-third its value, the 
court said : , 

"A cei'tlflcate for paid-np sliares In a corporation is slmply a written state- 
ment in the name of tlie corporation tliat the holder thereôf is a stocltliold- 
er, and that the full par value of his shares has beeu paid to the corporation. 
If the shares in fact hâve not been so paid for, the certificate that they hâve 
been is a false représentation tliat the assets of the corporation hâve been 
inereased to the amount of the par value of the stocli so issued; and when 
a corporation represents that it has a paid-up capital of a siven amount it 
représenta to the business worUl that at the time it issued the stock it re- 
ceived, money or property to the fuU par value of its stock. ïhe issulng of 
the stoclv of a corporation as paid up when it is not so in (act is a public 
iuid a private wrong, a cheat and a fraud, which enables the corporation to 
obtain crédit and property by false prêteuses." 

The principle of the cases cited aptly applies to the case at bar. It is 
true that in the Rogers Case the contract yNz.% executory, and the 
stock had not been actually issued; but the court nevertheless broad- 
ly condemned as a fraud agreements by which full paid stock of a 
corporation was given as a bonus. See, also, Cook on Corporations, 
§ 40. There are Minnesota cases holding that stock issued and sold 
as full-paid stock, but for less than its par value, are not void, but 
merely voidable at the instance of creditors ; but I think that, where 
it appears that the company received principally nothing for the is- 
suance of stock, the principle of Rogers v. Gross, Wallace v. Car- 
penter, and Hastings v. Iron Range, supra, and Hospes v. North 
Western Co., 48 Minn. 174, 50 N. W. 1117, 15 L. R. A. 470, 31 Am, 
St. Rep. 637, may safely be applied. I am therefore of opinion that, 
in a transaction such as this, payment for the stock could hâve been 
avoided because of lack of knowledge of the facts. It is clear that 
the subscribing grocers did not know of the existing arrangements 
between the plaintiff and the corporation by which the forrner was to 
receive an extortionate secret profit, nor were they informed that by 
the adopted System of opérations the parties promoting the scheme 
acquired more than two-thirds of the property of the corporation. 

The, plaintiff cannot be heard to urge that, notwithstanding the in- 
validity of the issue of full-paid stock, the défendants are liable to him 
for breach. The contracts which are the subject of this controversy, 
namely, the contracts between the plaintiff and the corporation and 
between the parties to this action, were entered intO' for the express 
purpose of efïectuating the unlavyful scheme to dispose of the stock. 
By their agreement the défendants were to supply finances, to carrv 
out the common design. In such a situation it is the universal rule 
that from motives of public policy a court will not give assistance to 
either party to.promote the unlawful end. Manterne v. Horwitz, 101 
N. Y. 469, 5 N. E. 331; Church v. Proctor,,68 Fed. 240, 13 C. C. A. 
426; Miller v. Ammon, 145 U. S. 426, 12 Sup. Ct. 884. 36 L. Ed. 
759; Ewell V., Daggs, 108 U. S. 149, 2 Sup. Ct. 408, 27 L. Ed. 682; 
vSirkin v. 14th St. Store, 124 App. Div. 384, 108 N. Y. Supp. 830. 
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In deciding the vital questions presented, the court does not ijjnore 
the allégation of the complaint that before the agreements in contro- 
versy plaintiiï had already performed services in the "development 
and amélioration of plans for financing" the American Co-operative 
Sugar Company and a large amount of money had been expended, 
etc. ; but, assuming the truth of that allégation, it is not manifest 
that such services were so substantial in character as to warrant at- 
taching thereto a weighty pecuniary value. There are other grounds 
presented in the varions exhaustive briefs submitted by the défend- 
ants for granting this motion to dismiss the complaint ; but, in view 
of what has hereinbefore been stated, they need not specially be con- 
sidered or passed upon. 

The motion to dismiss the complaint on the pleadings is granted. 



NASHVILLE, C. & ST. L. RY. v. RAILROAD COMMISSION OF 
AI.ABAMA et al. 

(arcuit Court. M. B. Alabama, N. D. June 24, 1909.) 

INJUNCTION (§ 244*) LlABILITIES ON BOND— ACTIONS— CONDITIONS PRECEDENT. 

A court pf equlty, on the granting of a preliminary injunctioii, restrain- 
Ing the enforcenient of a state statute fixing rallroad rates, exacted a 
bond froni the carriers who were complainants conUitioned that in case 
the injunction should be dissolved, as wrongfuUy issued, complainants 
should pay ail loss or damage caused by the granting of the same, "in- 
cludiug overcharges or excess rates or charges to every person or flrm 
* * • which shall sustain any such loss or damage as aforesald, or 
pay any such overciiarge, excess rate, or charges." Ou appeal from the 
order, the injunction was dissolved as not warrauted by the évidence be- 
fore the court. Helâ, that an action could not be maintained on the bond 
untll final decree In the cause deterniining whether the rates charged by 
complainants exceeded the légal or just rates, as contradistinguished from 
the statutory rates. 

[Ëd. Note. — For other cases, see Injunction, Cent. Dig. § 500 ; Dec. Dig. 
I 244.*] 

In Equity. 

The Nashville, Chattanooga & St. Louis Raihvay, and four other railroad 
companles, flled their bllls in the Circuit Court of the United States against 
the Railroad Commission of Alabama and others, to enjoin the enforeement of 
certain statutory rates, and obtained a preliminary injunction. Upon the dis- 
solution of the injunction by the Circuit Court of Appeals, respondents mov- 
ed for a référence to fis the excess which the carriers had colleoted above the 
statutory rates, and to hâve the same paid out of the bond which the court 
had exacted for the protection of shippers and passengers. Tliis motion was 
reslsted by the carriers, who made a couuter motion that the court order a 
suspension of any right of action on the bond until final decree, and to so 
modify the terms of the bond as to show that the liability of the carriers 
thereon is to be determlned only on final decree. 

See, also, 157 Fed. 944. 

Henry L. Stone, Gregory L. Smith, S. J. Bowie, Geo. W. Jones, and 
J. Manly Poster, for complainant. 

Alex. M. Garber, Atty. Gen., H. C. Selheimer, and S. D. Weakley, 
for respondents. 

•For other case» see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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JONES, District Judge (after stating the facts as above). Re- 
spondents move for a référence to ascertain the various amounts due 
passengers and shippers on account of the charges made by the car- 
riers, while the preliminary injunction was in force, in excess of the 
rates fixed by the several acts of the Législature, and their payment 
now that the preHminary injunction has been dissolved. Tliis motion 
is met by a counter motion to suspend any right of action on the bond 
on behalf of such shippers and passengers, until the legality of the rate 
shall be finally determined in this cause, and to modify the terms of 
the bond so as to clearly sliow the liability of tire carriers thereunder 
dépends upon the final decree in the cause. 

Looking alone to the letter of the bond, no liability accrues until 
the injunction is dissolved or vacated as having been "wrongfully is- 
sued," or until it is determined that the rates, whose enforcement was 
sought by the bill of complaint to be enjoined, "should be or should 
hâve been enforced, or should not hâve been enjoined or suspended." 
The Circuit Court refused to dissolve the injunction, and upon appeal 
to the Circuit Court of Appeals the injunction was dissolved, not be- 
cause it was "wrongfully issued," but because there had been no 
cross-examination of witnesses, and because, as the majority of that 
court considered, the matters ' about which they testified were large- 
ly expert opinions, and spéculations of interested parties, and becaus* 
in that state of the case the évidence did not sufficiently overcome,- 
in the absence of actual test, the presumption of the reasonableness oî: 
the rates. That court made no décision whatever as to the merits or 
the litigation. It did not even intimate what the final resuit should be ; 
that depending upon the final proof, which neither that court nor thiss 
court could hâve before it, when the preliminary injunction was is- 
sued and dissolved. 

However, had there been a dissolution of the injunction as "wrong- 
fully issued," still the bond then provides that the complainant "shall 
pay or cause to be paid ail loss or damage caused by the granting of 
the injunction, including overcharges or excess rates or charges to 
every person or firm, company or corporation, which shall sustain any 
such loss or damage as aforesaid, or pay any such overcharge, excess 
rate or charges aforesaid." Until it shall hâve been determined that 
the rate charged exceeded the légal or just rate, as contradistinguished 
from the statutory rates, it cannot be said that the parties hâve sus- 
tained any loss or damage; and so, also, it cannot be determined 
whether the rates charged exceeded the légal or just rates, as contra- 
distinguished from the statutory rates, until the final détermination 
of the cause. So that by the very terms of the bond no liability can 
arise until it has been finally determined in the cause that the rates 
charged by the carrier are unreasonable and un just. The purpose of 
the preliminary injunction was to préserve the rights of the parties, as 
far. as possible, without entailing any risk of loss on either, until the 
final proof détermines what is the proper rate, and who is the person 
to finally bear the loss. The whole purpose of the injunction and of 
the suit would be defeated, if it now be held that the bond must be 
enforced without waiting for the final outcome of the litigation. 

Besides, it is universally held, in the absence of spécifie statutes con- 
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trolling the subject, that the damages recoverable upon an injunction 
bond are never due until the final decree in the cause, and that a suit 
before that time is prematurely brought and cannot be maintained. 
This is conceded by counsel on both sides, as, also, that under the 
settled doctrine of the Suprême Court of the United States (Russell 
V. Farley, 105 U. S. 433, 26 L. Ed. 1060) the court has the power, and 
if necessary, should exercise it, to compass the ends of justice in such 
a situation as this by relaxing or modifying the conditions of an in- 
junction bond, or by suspending the right of action thereon. The 
situation, in short, is this: It may turn out that the carriers wih 
never owe the shippers and passengers anything. The final decree 
alone can détermine that. Yet, notwithstanding this, and although 
the right cannot now be determined, and the bond still stands for the 
protection of passengers and shippers, the court is asked to inflict what 
would be irréparable injury to the carriers, if they finally succeed in 
the litigation, by compelling them now to refund any excess collect- 
ed by them over the statutory rate, although the charge so exacted 
by them may be adjudged entirely lawful and proper, but, when once 
refunded, could not be recovered back from passengers and shippers. 
On the other hand, if the court holds the matter in abeyance until the 
final decree, and respondents win their case, passengers and shippers 
will recover the excess paid out by them above reasonable rates, and, 
in the meanwhile, will be subjected to no loss, and only sufïer the in- 
convenience of delay. When such an alternative is presented to a 
court of conscience, there is no room to doubt what course it should 
adopt. 

A decree will be entered granting the prayer and motion of com- 
plainants, and refusing the motion of the respondents. 



SOUTH & N. A. R. CO. v. RAILROAD COMMISSION OF ALA- 

BAMA et al. I.OUISVILLB & N. R. CO. v. SAME. NASH- 

VILLE, C. & Sï. L. RY. v. SAME. 

(Circuit Court, M. D. Alabama, N. D. June 30, 1909.) 

Nos. 263, 264, 266. 

1. Equitt (§ 151*) — Pleading— Impertinence. 

If an allégation in a blll, when proved, could exercise any proper in- 
fluence on tlie décision of the cause, it cannot, in gênerai, be said to be 
impertinent. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 380-382; Dec. 
Dig. § 151.*] 

2. Equity (§ 151*) — Pleading— Impertinence. 

In suits to détermine the constitutionality of statutes fixing railroad 
rates, alleged to be conflscatory, in which there are a large nuniber ol' 
questions of fact and law to be considered, and which properly bave a 
bearing on the issues, a wide latitude is allovved in pleading, and allega- 
rions of facts which may be material will not be held bad for imperti- 
nence beeause they are evidential in character and not issnable. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §•§ 380-382; Dec. 
Dig. § 151.*] 

«Fer oUier case* see same toplc & { nttmbbb m Dec. & Am. Dlgs. 1907 to date, & RepT Indexes 
171 P.— 15 
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3. Equity (S 151*) — rLEADiNG— Impertinence. 

In a bill to enjoln tlie enforcemeut of rallroad rates established by a 
State, allégations of tlie motive of the officei-s or legislators of the state 
in prescribing and enactlng the statute complained of are impertinent ; 
but allégations that power conferred by such statute on a railroad com- 
mission to alter the rates flxed thereby in its discrétion with respect to 
îndlvidual carriers is being so used as to discriminate against complaln- 
ants, and to favor other carriers as a reward for dismlssing suits brought 
to test the validity of the law, are pertinent as tending to show that the 
statute, in opération, dénies to complainants the equal protection of the 
laws. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §■§ 380-382; Dec. 
I>ig. § 151.*] 

4. EQUITT (§ 151*) PlEADING— IMPEKTIKENCE. 

Where, In such a suit, a supplemental bill was filed, praying for an In- 
junction to restrain the county solicitors and sheriffs of the state and 
clerks of the courts from instituting crimlnal prosecutions and civil suits 
against offlcers of complainants for violations of the statute, pendlng a 
détermination of its validity, and from issuing and serving process in 
such suits, allégations showlng threats by the Governor of the state to 
cause such suits to be instituted in every case of violation, notwithstand- 
ing the issuance of an Injunction suspending the enforcement of the lav»-, 
are pertinent. 

[Ed. Note.— For other cases, see Eiiuity, Cent. Dig. §'§ 380-382; Dec. 
Dig. § 151.*] 

In Equity. 

Thèse cases are submitted on exceptions for impertinence to the 
first and second supplemental bills. -The nature of the exceptions will 
readily be gathered from the opinion. 

See, also, 157 Fed. 944. 

Henry L. Stone, Gregory L. Smith, S. J. Bowie, Geo. W. Jones, 
and J. Manly Foster, for complainants. 

Alex. M. Garber, Atty. Gen., H. C. Selheimer, and S. D. Weakley, 
for respondents. 

JONES, District Judge. The motion of complainants to strike re- 
spondents' exceptions to portions of the first and second supplemental 
bills for impertinence cannot prevail. An examination of the record 
shows that, at the date of the order suspending further proceedings 
until the décision of the Circuit Court of Appeals upon the interlocu- 
tory injunctions, no rule day had passed after the service of process, 
at which the exceptions were required to be presented; and, under 
the circumstances attending the préparation of thèse cases, the court 
doès not feel at liberty to hold the respondents in default for not tak- 
ing the exceptions on the next rule day after the décision of the Court 
of Appeals. The number of thèse exceptions and the necessity for a 
prompt ruling upon them, to get the cases speedilyat issue, make it 
impracticable to discuss each exception separately. 

Whether an allégation is objectionable for impertinence dépends up- 
on the nature and scope of the legitimate issues which can arise un- 
der the bill. If an allégation, when proved, could exercise any proper 
influence in the décision of the cause, it cannot, in gênerai, be said to 
be impertinent. The supplemental bills open a wide field of inquiry, 

*For other cases see sam« topic & i hvuseb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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iri the exploration of whicli the court and parties rriust trace and con- 
sider the significance of hundreds of f acts and circumstances, which, 
scanned separately, may net be of conséquence, and yet, when taken 
as a whole, may furnish valuable aid in shaping a right détermination 
of the causes. So many difficult and intricate questions of law and 
fact are inyolved in suits attacking freight and passenger rates upon 
constitutional grounds that it has become the custom of the pleadef 
in this class of bills not only to state enough of the facts to show that 
the allégations as to the rates being unreasonable or confiscatory are 
not mère conclusions of the pleader as distinguished from allégations 
of fact, but to go quite beyond that, and to allège many facts and cir- 
cumstances which, strictly speaking, are merely cvidential or argu- 
mentative, in support of the contentions of the complainant, and to 
meet what may be offered in opposition to them, such as the facts go- 
ing to show the value of the property devoted to the public use, the 
justice of the carrier's methods of transacting business, the fairness 
of their accounts of expenditures and disbursements, the reasonable- 
ness of the rates charged, thé gross and net earnings, the volume of 
domestic and interstate earnings, how they are derived and apportion- 
ed respectively, and the like. Frequently the pleader dwells upon par- 
ticular results and phases of the practical opération of the rate stat- 
utes upon the carrier's business, as conducted under existing condi- 
tions. Sometimes the pleader sets forth, as illustrative of his claim as 
to the true interprétation and construction of the statutes, the "pur- 
pose" of the législation, meaning the intent as gathered from thé 
languàge of the statutes, and the conditions with which they deal. 
Strictly speaking, ail this is objectionable, under the ordinary rule of 
good pleading, as, in légal efïect, it is only setting out in extenso in 
the bills mère argument or évidence to prove the proper construction 
of the statutes. Yet such allégations foreshadow the principal con- 
tentions of law ànd fact and the numerous issues which arise on the 
proof, which must enter into the taking and stating of the accounts, 
m which ail the issues are finally centered. Such methods of outlining 
the several issues and giving notice of them in advance are promotive 
of fairness and serve a most useful purpose in lightening the labor.s 
of the court and counsel. For thèse reasons the courts of late hâve 
shown a marked tendency to relax the ordinary rules regarding im- 
pertinence, and to permit a latitude of allégation in bills of this sort, 
which is not allowed in other cases, where the material issues are far 
fewer in number and of a much simpler nature. 

Whenever historical facts throw light upon the meaning of a law, 
or the rights and duties of suitors thereunder, such facts are as prop- 
er to be considered in determining the intent of the statute as if set 
out in the billitself, and the courts may take judicial notice of them 
without being specially pleaded. Taylor v. Barclay, 2 Sim. 213; Ash- 
ley v. Martin, 50 Ala. 537; Holy Trinity Church v. U. S-, 143 U. S- 
457, 12 Sup. Ct. 511, 36 L. Ed. 226; Blake v. U. S. 103 U. S. 227, 26 
L. Ed. 462. . 

The court can take Judicial notice of the proclamation calling the 
extra session and the contents of the Governor's message, although 
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the bills failed to mention them. Whether the statutes under revîew 
fall witliin the objects stated in the proclamation is material, since, 
under the Constitution of Alabama, législation upon any subject not 
included in the call would be invalid unless enacted by a two-thirds 
vote. Besides, if the proclamation and message shed light upon the 
construction and interprétation of the statutes, inserting them in the 
bill can hâve no other efïect than to call the attention of the court to 
sources of information to which it. can always resort. It raises no im- 
pertinent issue, and merely places the proclamation and message con- 
veniently at hand for the court, if the case be one in which it is proper 
to consider them, 

The respect which each of the great departments of the government 
owes, and ordinarily accords, to the action of other co-ordinate de- 
partments, is founded upon the highest considérations of the public 
good. The courts hâve taught it since the days of Marshall. It has 
become a canon in our jurisprudence. The importance of its observ- 
ance has been emphasized, with hère and there an exception, by the 
example of a long line of illustrions public servants, who hâve exer- 
cised législative, executive, or judicial functions, in the state or na- 
tion, from the earliest days of the republic down to the présent time. 
The Législature may listen to whom it pleases as to the necessity or 
policy of législation. The Governor is under constitutional duty to 
recommend measures for its considération. Neither is accountable 
to the courts for the motive. Aside from the impracticability of de- 
termining the particular motive in a given case, it would be offensive 
in the extrême for one department of the government, when called 
upon to deal with the validity or propriety of the action of another 
department, to challenge and scrutinize its motives. Once this is per- 
mitted, harmony and co-operation between the several departments of 
the government would be at an end, and in time the whole government 
would be brought into contempt before the people. The motive of the 
Législature, or of the Governor, in the passage and approval of laws, 
as distinguished from the intent of the législation, is not a fit subject 
of inquiry in the courts. Whether the Législature be moved primarily 
on its own initiative, or at the instance or pressure of others, is not of 
the slightest conséquence. Whatever it does is none the less the exer- 
cise of législative power. Its action must stand, no matter what the 
motive which led to it, if in the enactment the Législature has trans- 
gressed no provision of the fundamental law, state or fédéral. The 
issue is one of power, not of motive. When an enactment is chal- 
lenged in the courts, the sole inquiry is: What has the Législature 
actually enacted, and is it forbidden by the fundamental law? The 
intent of the Législature is to be gathered from the language used, 
the former state of the law, the evil to be remedied, the ordinary and 
natural effect of the opération of the statute upon the right asserted, 
and whether, when thus construed and interpreted, the Législature 
has transgressed the bounds of its power. 

It follows that the several allégations challenged for impertinence 
concerning the Governor's motive in calling the extra session, or 
what he sought to accomplish thereby, or expected to resuit therefrom, 
his Personal whim, caprice, or préjudice in causing certain provisions 
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to be drafted in the statutes, his employnent of attorneys for tliat 
purpose, the statements made by him in unofficial utterances (with the 
single exception hereafter noted), his interviews in the newspapers, 
or letters to members of the Législature, his denunciation of the com- 
plainants as defiers of the law, and his criticism of them for resisting 
the législation in the fédéral courts, are impertinent and must be ex- 
punged. They are of no more importance, and no more to be consid- 
ered in a court of justice, than like utterances of any other person in 
the newspapers or upon the hustings. 

The other exceptions for impertinence are controlled by différent 
principles. They do not involve inquiry into the "motive" as distin- 
guished from the "intent" of the législative power in the passage of 
the laws, but, in the main, relate to the administration of the laws 
enacted by the Législature by a subordinate, administrative body, or 
executive auxiliary. They involve officiai action and inquiry as to 
its ordinary and natural effect upon the rights of parties, thereby 
enabling the court to gauge the reasonableness of such acts and what 
effect the court should accord to them. 

It is alleged in the bills that the power given the commission to 
change and alter rates and classifications fixed by statute has been ad- 
ministered with an "evil eye ànd an unequal hand," to the préjudice 
of the complainants. In support of this contention, the bills aver that 
his excellency, the Governor, threatened to cause soliçitors and sheriffs 
to indict and arrest oiïîcers and servants of the carriers for every 
charge made or collected by them which did not conform to the statu- 
tory rates, notwithstanding this court, by the filing of the bills to con- 
test the reasonableness of the rates, had acquired exclusive jurisdiction 
to décide the matter and had issued injunctions to prevent interfér- 
ence with the carriers pending final hearing. It is alleged that the pur- 
pose of thèse threats was to impress upon the carriers that such ruin- 
ons conséquences would resuit to their business if they attempted to 
enforce their rights in the courts, that they would be induced to aban- 
don the litigation, and that, as a further inducement to them to do so, 
the Governor, in behalf of the state, contracted with several of the 
litigating carriers who, by the statutes complained of, were put on an 
equal footing in many respects as to rates and classifications with 
thèse complainants, if such other carriers would abandon their contests 
in the courts, the public authorities would give them more favorable, 
rates and classifications than the statutory rates, which are still sought 
to be enforced against thèse complainants, though the carriers thus 
to be favored are, in ail practical respects regarding thèse matters, simi- 
larly situated as complainants; and that the Railroad Commission, in 
the administration of its power, changed the statutory rates and classi- 
fications, in favor of the contracting carriers, leaving complainants 
still bound by tlîe statutory rates, and thus, it is alleged, in the ad- 
ministration of the rate statutes by the state authorities, arbitrary 
and unjustifiable discrimination in rates and classifications has been 
made to the préjudice of complainants, who still insist upon their 
rights in the courts. 

The court cannot concur with the view of respondents' counsel that 
the only permissible inquiry upon this branch of the case is whether 
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the carriers who contest the statutory rates receïve just compensa- 
tion under them, and, if they do, it is immaterial whether other car- 
riers; under practically the same conditions and equities, are given 
différent and better rates and classifications by means of the changes 
màde by the . commission in the statutory rates and classifications, 
which are still énforced against complainants. The state is power- 
less, éither directly, or indirectly, to accomplish such results. Un- 
der the fédéral Constitution complainants are protected equally against 
confiscatory, rates, and ajdenial of the equal protection of the laws, and 
under the Constitution of the state they are protected against unrea- 
sonable rates and vicious class législation. Covington & Lexington 
Turnpike Road v. Sandford,.164 U. S. 578, 598, 17 Sup. Ct. 198, 206, 
41 L,. Ed. 560, does not hold to the contrary, but, on the other hand, 
suggests the invalidity of such discrimination. It says : 

"If the rates iirescribed are manifestly much lower, taklng thcm as whole, 
than thé Législature has by gênerai laws prescribed for other corporations 
whose circunistauces and locations are not unlike those of the défendant, a 
différent question would be presented." 

; And in numerous cases since then the Suprême Court has held that, 
tlie; conditions being substantially thé same, favor to one person, and 
disfavor to another, and the imposition of unequal burdens upon them, 
effected by the terms of a statute or the manner in which it is enforced, 
is a déniai of the équal protection clause. 

The alleged contracts made with the Southern Raiiway and other 
carriers, and what was done by the commission in carrying out those 
contracts, and in giving what are alleged to be better rates and classi- 
fica!tions to the carriers who abandoned the protection of the court 
than those allowed by the statute to those who remained in the court, 
in the language of Yick Wo v. Hopkins, 118 U. S. 373, 6 Sup. Ct. 1073 
(30,1,. Ed. 820), présent the administration of tbe' power given the 
commission to change rates and classifications "in actual opération." 
As observed in that case : 

"Though the law itself be fair on its face and impartial in appearanee, yet, 
if it is applied and administered by the public authorities with an evil eye 
and an unequal hand, so as to make unjnst and illégal discrimination between 
])ersons in the same circnmstances,. material to their rights, the déniai of equal 
justice is still withln the prohibition of the Constitution." 

How else may the suitor show the administration of the law "with an 
evil eye and an unequal hand," than by showing the instances in which 
thé authorities hâve executed the law concerning différent persons, the 
relative situation of those différent persons, and the ordinary and nat- 
ufal effect of the administration of the law upon their rights, and 
whether, when as thus administered, invidious burdens are placed upon 
one person, and favors conferred upon others, who, relatively speaking, 
are in the same class? The administration "with an evil eye," which 
the Constitution condemns, is the intent of the authorities, as distin- 
guished from their motive, to bring about the forbidden results. The 
authorities ate conclusively held to intend to accomplish the ordinary, 
natural, and probable results of their acts. The forbidden intent, and 
whether it has impelled the action of officiais, can be ascertained 
only by considering what is the ordinary, natural, and direct resuit of 
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such administration of the law upon the rights of the parties, as fixed 
and determined by the conditions and situations which they occupy, 
with référence to the subject-matter to which such administration of 
the law relates. 

Ail the circumstances and surroundings connected with the adminis- 
tration of the law may be looked to, to détermine whether what has 
been done was done reasonably and fairly, or arbitrarily, and with 
disregard of the rights of the various persons.as to whbm it has been 
difEerently executed. Moreover, it is to be observed, in this connec- 
tion, it is a well-settled rule that, whenever a power is granted to an 
executive or administrative body in gênerai terms, the law always re- 
quires that the power be exercised in a reasonable manner, and, while 
the Législature itself may act arbitrarily in its enactments to any ex- 
tent which does not offend the state and fédéral Constitutions, no such 
principle can be invoked to uphold the acts of subordinate administra- 
tive bodies, which must be reasonable in themselves in view of ail the 
circumstances and situations with which they deal, and, failing in that, 
cannot be upheld in the courts. The alleged contracts made by thé 
Governor, in behalf of the state, with the Southern Railway, and al- 
lied lines, and what was subsequently done by the Railroad Commis- 
sion in changing, in behalf of those carriers, the statutory rates and 
classifications, which prior to that time had bound them as well as cpm- 
plainants, are facts and circumstances which are proper to be consid- 
ered in determining whether the discriminations alleged to be thus ef- 
fected are arbitrary, or based on some just and substantial reason. 
If the conditions and circumstances surrounding the différent carriers 
justify the discriminations between them in rates and classifications, 
worked out by the statute in connection with the action of the commis- 
sion which releases certain other carriers f rom those statutory rates and 
classifications, and holds the others to observance of them, the manner 
in which that resuit is brought about would be immaterial, and so would 
the circumstance that the resuit of the opération of the statutes and the 
action of the commission combined were to give better rates to the car- 
riers who surrendered their constitutional rights to contest the rates 
in the courts than to those who still insist upon them. Nevertheless, 
the history of the circumstances under which thèse différent results 
were brought about, the contracts which led to them, and the action 
of the commission thereon, ail shed light upon the inquiry whether the 
commission has executed its powers in this respect "with an evil eyc 
and an unequal hand," or reasonably and justly. They are to be con- 
sidered along with ail the other facts and circumstances, and given 
such weight, in view of them, as the justice of the cases may demand. 
The allégations regarding thèse contracts, the circumstances under 
which they were made, and the action of the commission in référence 
to them, are therefore proper to be considered, and cannot be stricken 
for impertinence. 

The alleged threats of his excellency to use his power as chief exe- 
cutive to compel the sheriffs and solicitera to arrest and indict the 
officers and servants of the carriers, notwithstanding the orders of the 
court, are not impertinent. It was necessary to allège a reason why the 
injunctions should issue against thèse prosecutions for the protection 
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of the property rights of the complainants and the préservation of the 
jurisdiction of the court to try and détermine the reasonableness of the 
rates. If the jurisdiction of the court was ever a matter of doubt, the 
doubt has been removed by the décision in Ex parte Young, 309 U. 
S. 133, 28 Sup. et. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, and 
that of the Court of Appeals on this branch of the case. See, also, 
E. & N. R. R. Co. et al. v. Railroad Commission et al. (C. C.) 157 
Fed. 944. 

In the case of the Louisville & Nashville Railroad Company, the 
exceptions numbered 3, 5, 8, 9, 13, 17,, and 18 are sustained; and ex- 
ceptions, 1, 2, 4, 6, 7, 10, 11, 13, 14, 15, 16, 19, 20, 21, and 23 are 
overruled; and exception 23 is sustained in part, and disallowed in 
part, as set forth in the order entered. In the case of the South & 
North Alabama Railroad Company, exceptions numbered 3, 5, 8, 9, 
12, 17, and 18 are sustained; and exceptions 1, 2, 4, 6, 7, 10, 11, 13, 
14, 15, 16, 19, 20, 31, 22, and 33 are overruled; and exception 34 is 
sustained in part and overruled in part as set forth in the order made 
herein. In the case of the Nashville, Chattanooga & St. Louis Rail- 
way, exceptions numbered 1, 3, 5, 8, 9, 12, 30, 21, 23, and 23 are sus- 
tained; and exceptions numbered 2, 4, 6, 7, 10, 11, 13, 14, 15, 16, 17, 
18, and 19 are overruled. 

The court has duly considered the report of Spécial Master Stratton 
in the cases of the South & North Alabama Railroad, and the Louis- 
ville & Nashville Railroad Company, as to certain exceptions taken by 
those companies for impertinence, to certain portions of the answer of 
respondents in those cases to the original bills, and the report of the 
spécial master is confirnied. If it be thought, under this ruling as to 
the seventh exception in the case of the South & North Alabama Rail- 
road and the first exception in the case of the Louisville & Nashville 
Railroad Company, the master may be required to take évidence and 
report, not only whether the rates complained of, as applied in this state, 
are fair and just, but also to take proof of and enter into a minute in- 
quiry of ail the conditions existing in North Carolina, Virginia, Mis- 
sissippi, and Louisiana, and the justice of each of the particular rates 
charged therein as applicable to such states, and thus, in the trial of 
the rates in this state, to enter upon an inquiry as to the justice of the 
rates in each of the states named, as well as in Alabama, and whether 
or not particular rates are confiscatory or not, the master may be 
guarded against the labor and delay thus entailed by the parties ask- 
ing proper instructions from the court as to how far the testimony 
should go in thèse matters. 

The cost of thèse several motions are taxed equally against the par- 
ties, one-half in each case against the respondents, and one-half against 
the complainants. 
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THEBIDEAU et al. v. CAIRNS et al. (D. W. CLARK ICE 00., Garnisliee). 

(District Court, D. Maine. July 8, 1009.) 

No. 57. 

1. SiiippiNG (§ 43*)— Charter— Readinkss and Dispatch. 

Wliere a c-harter of a vessel contains no stipulation as to the day on 
which she shall load, she is required only to sail for the port of loadiiig 
within a reasonable time and proeeed with reasonable dispatch, and «n- 
avoidable delays due to périls of the seas do not release the charterer 
from his contract. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 165-1C8 ; Dec. 
Dig. §- 43.*] 

2. Shipping (§ 52*) — Charter— Breach by Ciiarteker. 

Where a schooner chartered to carry a cargo of lee from Boothbay, Me., 
was then in the harbor at Salem, Mass., where she was detained some 
days by ice, but left as soon as practicable and reported for loading two 
days thereafter, the refusai of the charterer to load her on account of 
the delay was not justified and was a breach of the contract. 

fEd. Note.— For other cases, see Shipping, Cent. Dig. J 211; Dec. Dig. 
§ 52.*] 

3. Shipping (§ 58*) — Charter— Action for Bkeacii— Damages. 

Where a charterer refused, without légal excuse, to load a schooner 
with a cargo of ice, and after some delay she obtained a part of a cargo 
for the same voyage at an advanced freight, the measure of her damages 
recoverable for breach of the first charter was the différence between 
what she would hâve earned thereunder and what she did earn under the 
second, plus damages for the additional time required to complète the 
second voyage after she would hâve eompleted the first; her expenses 
being practically the same while in port as on a voyage. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 58.*] 

4. Garnishment (§ 130*) — Liability or Gabnishee- Sbt-Off. 

A garnishee, which at the time of the service of process upon It had in 
its hauds a sum of money belonging to respondents, but also had a con- 
tract witli them to protect it against a claini of a third party which It 
paid, hcld entitled to set off such amount again.st the sum in its hands 
and to be discliarged on paying the remainder to the libelant. 

[Ed. Note. — For other cases, see Garnishment, Cent. Dig. §• 255; Dec. 
Dig. § 130.*] 

In Admiralty. Suit for breach of charter. 

Benj.' Thompson, for libelant and garnishee. 
James R. Parsons, for respondents. 

HALE, District Judge. Thomas M. Thebideau, master and agent 
of the three-masted schooner W. R. Huston, brings this libel in per- 
sonam, in behalf of the owners of the schooner, against the respond- 
ents, Cairns and Moore, résidents of New York, to recover damages, 
alleged to hâve been sustained by the libelants in conséquence of the 
respondents' refusai to load said schooner at Boothbay Harbor in 
February, 1907. The D. W. Clark Ice Company is summoned as 
garnishee. 

l.What was the contract? And what were the relations between 
the three parties, the libelants, respondents, and garnishee, at the time 
the contract was made? 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The libel allèges that on January 26, 1907, the libelant, as master 
and agent of the schooner W. R. Huston, entered into an oral charter 
of that schooner to the respondents, by-which the respondents agreed 
to load ice at Boothbay for New York at the freight of 90 cents, 13 
days to load and discharge. The respondents' answer admits the 
above allégation with référence to the charter party. While the plead- 
ings are décisive as to what the contract was, it is necessary to briefly 
consider the testimony before the court, in order to find the précise 
relation between the three parties to the controversy. 

The testimony showS that on the 26th day of January, 1907, the re- 
spondents, Cairns and Moore, made an agreement in writing with the 
D. W. Clark Ice Company of the following ténor: 

"We wlll accept your offer for one cargo of ice at $.60 per ton, net, f. o. b. 
blll of ladiug weight, siglit draft with bill of lading, or cash upon receiving 
the same properly signed. We also hereby authoi-ize you to charter vessels 
ou our account to load ice, you to secure as low a rate as possible." 

On the same day D. W. Clark Ice Company chartered for the re- 
spondents, through J. S. Winslow & Co., Portland, "the schooner 
W. R. Huston, to load ice at Boothbay to New York, freight $.90, 
twelve days to load and discharge"; and the master was ordered to 
report to Luther Maddocks, Boothbay Harbor, Me. On January 31, 
1907, Cairns and Moore directed D. W. Clark Ice Company to: 

"Cousign schooner W. E, Huston to Cairns and Moore at Hewes street, Wal- 
labout creeU, Brooklyn, yiew York, free wharf âge and sufficient water at dock 
guarantéed, freight $.90, 12 days to load and diseharge. Ask captaln to re- 
jiort to Grill Ice Company, ottlee foot of Hewes street, or phone 530 East New 
York." 

At the tinie of making the contract between the ice company and 
the respondents, as well as at the time of the charter of the schooner, 
tlie ice Company had made a verbal contract with the said Maddocks 
for the purchase of water ice. In conséquence of this contract with 
Maddocks, two cargoes of ice had been shipped. As soon as the ice 
company had made its contract with the respondents, it notifîed Mad- 
docks that the Huston had been chartered, and requested him to load 
lier on arrivai. 

2. Has there been a breach of the charter? 

The libel allèges that, as soon after the making of the charter as the 
weather would permit, the schooner proceeded to Boothbay and re- 
ported to Luther Maddocks, who was to load her, and that thereafter 
she was at ail times ready to receive cargo. The respondents in their 
answer admit that the schooner was properly equipped for the voy- 
age, and that the respondents refused to load her. They allège : 
That, although the libelants had entered into a maritime contract in 
the nature of a charter party, their schooner did not proceed to the 
place of loading. within such time as the weather conditions, allowed ; 
that her arrivai at Boothbay Harbor was long after the time agreed 
for her to be. there, ready to load; that in conséquence of such delay 
;the respondents refused to load her on her arrivai; and that what- 
ever damage the libelants hâve suffered was by reason of their own 
acts in unreasonably delaying the performance of the contract. 

On this question of the readiness of the schooner to receive her 
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load wkhin the proper time, the testimony is not extended nor contra- 
dictory. On Friday, January 25, 1907, Capt. Thebideau learned of 
the proposed charter of the Huston ; that vessel then being at the 
wharf in Salem Harbor, with her sails hent. On the following Mo'n- 
day he received an order through Samuel R. Crowell, his broker, in 
Boston, directing him to report to Maddocks at Boothbay Harbor, 
for a cargo of ice. Oii the same day he went to Salem to get his 
vessel in readiness. Before doing so he arranged for the stores to be 
sent on board. He opened shipping articles for a crew, and made 
arrangements for them to be sent at a moment's notice. It appears 
that about two hours' time are required to get a crew from Boston 
to Salem. At the time in question, Salem Harbor was frozen ovef, 
and the weather was such that the Huston did not sail from that port 
until about 7 o'clock in the morning of February llth. Capt. Thebi- 
deau testifies: That he began his voyage at the earliest possible mo- 
ment ; that no other vessel in Salem Harbor, bound east, had sailed 
earlier than the Huston; that at one time she started out and pro- 
ceeded as far east as Cape Ann, when the wind breezed up and haul- 
ed ahead, so that she was compelled to return to Salem for a harbor ; 
that one of the heaviest gales ôï the winter occurred that night; tbat 
on February llth, the wind being west northwest, she got under way 
at 7 a. m. and proceeded on her voyage ; that at 8 p. m. she anchored 
inside the Cuckolds just outside of Boothbay Harbor; that she an- 
chored there because of a head wind and head tide, and because she 
could go no further; that on February 13th she did not get undé" 
way until 2 :30, as it was blowing too hard for a light vessel to beat ; 
that on that evening she came to anchor, and on the 13th, at abolit 
1 o'clock p. m., was towed to the wharf; that the captain reported 
to Maddocks as directed, and at that time his vessel was ready to ^re- 
ceive cargo. There is nothing to contradict the testimony of the 
master of the schooner. The libelants offer further testimony tend- 
ing to show that the failure of the schooner to arrive was not the real 
reason of the respondents' attempt to cancel the charter party; but 
that such attempt was due to the f act that there had been a sudden dé- 
cline of the price of ice in the market. They show: That on Feb,- 
ruary 4th Cairns and Moore wired the agent of the ice company : 

"Market very low. Ice pu Huston would not pay frelght. Do not load un- 
der any conditions." 

That upon receipt of this telegram the ice company wired: . 

"Vessel is now under charter to load. Impossible to cancel order." 

That on February 5th the respondents wired Mr. Clark of the iœ 
company: 

"Captain has not lived up to agreement. Wlll not accept cargo." 

That on February 6th the ice company wrote the respondents, ac- 
knowledging receipt of their two telegrams of February 4th and Ôth, 
and stating that they were greatly surprised at the contents of 'thé 
telegrams, and further stating that they could not understand why 
the décline of the market should in any way affect the trade and chai^ 
ter of the schooner. On February 8th the respondents wrotë; M.t- 
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Clark of the ice company that the Huston was to hâve started loading 
ice a week f rom last Tuesday, and at that time they had a market for 
it; but at the présent time they had not a market for it. The letter 
of the respondents to Mr. Clark conchided by saying: 
■ "We positively refuse to accept the cargo îind beg you tp advise lier brokers." 

On February 9th the ice company wrote the respondents acknowl- 
edging the receipt of their favor, and saying that they note that : 

"Tou positively refuse to accept the cargo of Ice which we hâve sold you, 
and that you désire us to advise the vessel's brokei's. * * * We are, as 
you knovr, not only able to eomply with our part of the contract in every par- 
ticular, but are anxious to do so, and ayoid the auuoyauce growlug out of do- 
Ing business in this way." 

This letter also states : 

"We are notlfying both the broker and master of the Huston of your po- 
sition, and they wlU doubtiess hâve a claim against you for damages which 
must be arrauged lu some "way. This matter can probably be very much bet- 
ter adjusted now thau it can after légal proceedings hâve been commenced 
by the vessel owners." 

The whole testimony upon this point induces the belief that the de- 
lay caused by the schooner's failure to arrive at her loading port was 
due to head winds and heavy weather and in gênerai to périls of the 
seas, and that therefore the charterers were not relieved from the obli- 
gations of the charter party. It is a well-settled rule of maritime law 
that ail contracts under which vessels are to proceed on a voyage, for 
the receipt of cargo, are contingent upon the périls of navigation. 
Huron Barge Company v. Turney et al. (D. C.) 71 Fed. 9?3, 977; The 
Hiram (D. C.) 101 Fed. 138. 

In Hall v. Hurlbut, Fed. Cas. No. 5936, a Circuit Court case in 
1858, Mr. Chief Justice Taney of the Suprême Court said : 

"The written contract coritains no stipulation on their part that the vessel 
shall arrive at or before a particular day. The law implies no other condition 
thau that reasonable and proper exertlons shall be uiade, to perf orm the voy- 
ages eontemplated by the charter party, as speedily as practicable ; and the 
shipper takes the risk of delay or détention, by any superior force which the 
vessel could' not reaiat or overcome, whether it be an embargo by the govern- 
nient, or a storm on the océan." 

In Fearing v. Cheeseman, 3 Cliff. 91, Fed. Cas. No. 4710, a Circuit 
Court case arising in this district, in speaking for the Circuit Court, 
Mr. Justice Chfford held : 

"Where in a charter party no stipulation Is niade as to the day the vessel 
should sail, or the time she was to be allowed for the trip, the rule of con- 
struction is that she is to sail witliin a reasonable time, and to proceed with 
reasonable dispafeh, and without unnecessary déviation, to the place of load- 
ing, unless delayed by the public enemy or périls of the seas." 

Tîie court said: 

"Performance of that imi)lied covenant was as much requlred by the char- 
ter party as that notice of readiness of the vessel to receive cargo should be 
given on her arrivai at the place of loading. Such notice could not properly 
be given before the vessel actually arrived, and the implied tequirement was 
that she should proceed there with reasonable dispatch, the dangers of the 
seas and navigation exeepted. tJnavoidahle delay arising from tliese causes 
vvould not discharge the charterers from their covenant to load the vessel, un- 
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less tEe delay was so grèat as to frustrate the voyage or deprlve the frelghter 
of the benefit of hls contract." 

The évidence in the case at bar compels me to décide that there was 
no unnecessary delay on the part of the schooner ; that reasonable and 
proper exertions were made to arrive at the port of shipment; that, 
the libelants hâve not waived the provisions of the charter party; but 
that there has been a breach of the charter by the respondents. 

3. What damages, then, are the libelants entitled to recover? The 
law on this subject is to be determined by the courts of admiralty, on 
well-defined principles. 

Scrutton on Charter Parties, pp. 271, 272, states the English rule: 

"In an action agalnst çharterer for not loading a cargo, the measure of 
damage is the amount of freight which would hâve beèn earned under the 
charter, af ter deducting the expenses of eaniing it, and also any net profit 
the ship may hâve earned during the period of the charter. It is probable 
that any freight the ship might hâve earned by reasonable diligence after the 
final breach is to be deducted also." 

In Jordan v. Eaton, Fed. Cas. No. 75S0, Judge Fox of this district 
defines the correct rule in this country : 

"ïhe damages, for breach of a charter by the shipper, is the différence be- 
tween the price stipula ted and the freight that could be obtalned for the same 
voyage by reasonable diligence." 

In Watts v. J. B. Camors & Co. (C. C.) 10 Fed. 145, Judge Pardee 
States the rule of damages in cases of delay and in cases of loss of 
earnings : 

"The libelants oan recover only the actual damages sufCered by the defaiilt 
of the charterers. Thèse actual damages are for: (1) The expenses incurred 
In fitting the Highbury to receive a cargo of grain ; (2) the delay. after the 
expiration of the lay days stipulated in the charter partV, in obtaiinng ahd 
loading another cargo, to be allowed at tJie rate flxed in the contract ; (3)^ the 
loss, If any, of freight on the cargo obtained, as agalnst that contracted to be 
furnished by the défendants." 

This case was affirmed by the Suprême Court in 115 U. S. 353, 6 
Sup. Ct. 91, 29 L. Ed. 406. 

In Dalbeattie Steamship Co., Limited, v. Card (D. C.) 59 Fed.: 159, 
it was held by Judge Simoriton : 

"Ih awarding damages agalnst a çharterer for refusing a vessel, thfe net 
freight earned by obtalnlng' another — less valuable — cargo is to be deducted 
from the sum which would hav€ been earned under the charter." 

In Leblond v. McNear (D. C.) 104 Fed. 826, the District .Court of 
California held: 

"Where, on the refusai of a çharterer to aceept the vessel, she was at once 
advertised for charter, and rechartered to the same person, for the same voy- 
age, at a lower rate, which voyage she made, the différence between the 
frelghts to be paid under the two charters, plus the demurrage flxed by the 
«rlginal charter for the delay In obtalning the second, does not furnlsh the 
imeasure of damages; but the measure is the différence between the freight 
iwhich would hâve been recelved under the first charter and the amount actu- 
àlly earned under the second, up to the time when the voyage under the^ first 
.ivould have been completed, the expenses of the two voyages being 'presuni- 
»bly ;thè same;. and, where the one actually made was. under ordinary con- 
fflitlons, it furnishes relevant évidence of the time which would have been re- 
qùlréd under the first charter." 
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And the case was afiirmed in McNear v. Leblond, 123 Eed. 384, 
61 C. C. A. 564, where the Circuit Court of Appeals said : 

"Where, on the, refusai of a charterer, without légal cause, to accept the 
Tessel, she was at once advertised for charter and rechartered to the same 
person, for the same voyage, at a lower rate, whieh voyage she made, the 
measure of damages fot breach of the flrst charter is the différence between 
the freight she vrould hâve recelved under sueh charter and the amount act- 
ually eamed under the second up to the tlme when the voyage under the flrst 
would hâve been completed, the expenses of the tvpo voyages belng presumably 
the same ; and vehere the one actually made was uijder ordinary conditions, 
It fumishes relevant évidence of the tlme which would havé been requlred 
under the flrst charter." Cornwall v. J. J. Moore & Co. (D. O.) 125 Fed. 646 ; 
Id., 132 Fed. 868; Id., 144 Fed. 22, 82, 75 a C. A. 180. 

In The Gazelle and Cargo, 128 U. S. 474, 487, 9 Sup. Ct. 139, 142, 
32 h- Ed. 496, in speaking for the Suprême Court, Mr. Justice Gray 
said: 

"The Circuit Court has found slmply that the tlme requlred to perform such 
a voyage as that stated In the charter would hâve been about the same tlme 
as elapsed. hefore the veçsel procured another charter ; that another charter 
was procured as soon as could hâve been done; and that the expenses of the 
vessel In port were not less than on the voyage. 

"Nothlng, therefore, Is shown to take the case out of the gênerai rule, that 
a shipowner, who Is preVented from performlng the voyage by a wrongful 
act of the charterer, Is prima facie entltled to the freight that he would hâve 
earned, less what It would hâve cost hlm to earn it." 

In thè case at bar, the schooner, at the time of the refusai to load, 
was in a port away from the center of trade, and where opportunîties 
for charter were limited, in a great measure, to the ice trade. The évi- 
dence relating to this point is found in the uncontradicted testimony 
of the master of the schooner. He says: That, when the respondents 
refused to load under the charter, he immediately sought to obtain 
other employment ; that he did not succeed until March 3d, when he 
contracted by charter for about a half a cargo of ice, but at a freight 
of $1.25; .that on March 6th the Huston began to lojad under the lat- 
ter charter, and completed her loading the same day, having on board 
536 tons of ice. 

The court is requested by ail parties to the controversy to itself 
award the damages, in order to save the expense of référence to an 
assessor. Tt is not altogether easy to make this award, upon the testi- 
mony before me. The substantial facts relating to the award of dam- 
ages are thèse: On January 28th Capt. Thebideau began to prépare 
his schooner for the voyage. He arrived at Boothbay Harbor on Feb- 
ruary 13th, and would hâve been loaded on the 15th'; but he did not 
succeed in getting a new charter until March 3d. On the new charter 
he began loading March 5th, and.finished March 6th, having on board 
536 tons. If the respondents had loaded the Huston immediately upon 
her reporting on February 13th, I may fairly assume that she might 
hâve beèn àble to perform her voyage in 10 days, and would hâve reach- 
ed New York by February 25th, and would hâve made delivery of her 
cargo 9 days later, or March 7th. This would hâve given the charter- 
érs the full 12 days for loading and discharging, and would hâve al- 
îowed 10 days tô make the run to New York. Leblond v. McNeaf, 
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supra, was decided upon somewhat similar facts. In that case the 
court held : 

"The measure is the différence between the freight which would hâve been 
recelved under the first charter and the amount actually earned under the sec- 
ond, up to the time when the voyage under the first would hâve been com- 
pleted ; the expenses o( the two voyages belng presumably the same." 

The court must deal with the facts before it in a reasonable tnan- 
ner, with the view of obtaining substantial justice ; and, in case of un- 
certainties and difficulties in determining the exact loss, the court 
should see that the loss falls, as far as possible, upon the respondents, 
when they are found to be at fault. There are many cases, where 
courts hâve dealt with this question upon records showing difficulties 
somewhat like those in the case at bar. Venus Shipping Co. v. Wil- 
son, 152 Fed. 170, 81 C. C. A. 368 ; The Gazelle, 2 Rob. Adm. 279 ; 
Tabor v. Dexler, Fed. Cas. No. 13,723 ; Stepanovit v. Gillibrand, Fed. 
Cas. No, 13,360 ; Roehm v. Horst, 91 Fed. 345, 349, 33 C. C. A. 550 ; 
Taylor Manufacturing Co. v. Hatcher Manufacturing Co. (C. C.) 39 
Fed. 440, 3 L. R. A. 587. 

Upon careful examination of the évidence relating to damages, I 
think it fair to assume that the second charter would require substan- 
tially the same length of time to perform as the first charter required. 
It would take slightly less time to discharge the 536 tons of ice than 
it would hâve taken to discharge the full cargo of 950 tons. If the 
schooner had carried the same amount of cargo on the second voyage 
which she carried on the fîrst voyage, the damages would hâve been 
simply the delay in obtaining the second cargo; but she carried less 
under the second charter than she would hâve carried under the first, 
and so we hâve the élément of dead freight to be taken into considéra- 
tion, making allowance, of course, for the increased rate of freight 
that the vessel received under the second charter of $1.25 for a small 
cargo, over the 90 cents which she was entitled to receive on the first 
cargo. Wê may accept 950 tons as the carrying capacity of the vessel. 
At a freight of 90 cents per ton on the 950 tons, we hâve $855. From 
this deduct freight on 536 tons at $1.25 per ton, $670, leaving $185. To 
this must be added damages for such further delay as the vessel sus- 
tained by détention over and above the time which was required to 
perform the voyage. It is difïicult to find exactly what this time should 
be. I allow 10 days, at the rate of $55 per day, or $550. Adding this 
to the $185, we hâve $735, to which should be added interest from 
April 1, 1907, $115, making a total of $850. 

4. For what amount should the garnishee, the D. W. Clark Ice Com- 
pany, be charged? Its answer states that, at the time of the .service 
of the process of this court, it had in its hands the sum of $400. It 
seeks to set off against this sum the damages which it lias sustained 
by the respondents' failure to carry out their contract. In addition to 
this the garnishee seeks to set off such amount as it bas been obliged 
to pay Luther Maddocks for damages sustained by him, in consé- 
quence of the failure of the garnishee to carry out its contract for the 
purchase of a cargo of ice ; the garnishee claiming that its obligation 
to pay Maddocks arises from a contract made between it and the re- 
spondents. The testimony shows that at the time of making the origi- 
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nal contract between the garnishee and the respondents, for the sale 
of the cargo of ice, Cairns and Moore, the respondents, paid the ice 
Company $600. The ice company held the $600 until February 19th. 
when Mr. Clark met one of the représentatives of Cairns and Moore 
at the Knickerbocker Hôtel in New York. At this interview Mr. Luth- 
er Maddocks of Boothbay Harbor was also présent, and then claimed 
damages for the failure to load the Huston. On the following mom- 
ing Mr. Clark met Mr. Cairns at the same hôtel, and, after some nego- 
tiations respecting an adjustment of the matter, the latter prepared 
and gave Mr. Clark a writing of the following ténor: 

,"We hereby agrée to protect the D. W. Clark Ice Company of Portland, 
Maine, from any and ail claims or damages for delays or refusais to load 
said schooner W. B, Huston chartered by us to load ice at Boothbay, Maine." 

Later the Maddocks claim was adjusted by the ice company paying 
him the sum of $150. The ice company now claims that it should be 
permitted to offset that amount against the fund of $400 in its hands 
at the time of the service of the process. 

The court must give some weight to this agreement, based as it was 
upon a valid considération, and it appearing that the Maddocks claim 
must not only hâve been in the minds of the parties at the time of mak- 
ing this agreement, but clearly was the one intended to be covered by 
it. The claim of the garnishee is therefore sustained. The sum of 
$150 paid to Luther Maddocks may be set off against the funds in the 
garnishee's hands. In addition thereto, the ice company should be 
allowed the différence between the contract price for the purchase of 
the ice at 45 cents per ton, and the selling price, 60 cents per ton. The 
loss of profits on 950 tons at 15 cents per ton is $135; amount paid 
Luther Maddocks, $150 — making a total of $285. This sum should be 
allowed to the ice company as a set-off against the money in its hands 
at the time of service of the process. This leaves a balance of $115 
in the hands of the garnishee, and for this it should be charged. No 
interest should be charged the garnishee for the funds while in its 
hands, as no interest was received by the garnishee. 

5. A decree may be entered for the libelants for the sum of $850, 
with costs. 

The garnishee is to be charged for the sum of $115, less its costs. 



Ex parte ROCK. 

(Circuit Court, N. D. Ohio, E. D. February 17, 1000.) 

No. 7,709. 

Habeas GoBPUs (§ 16*)>— Aemt and Navt (§ 44*)— Détention Undeb Militaet 
Atjthobity— Unlawful Enlistment or Minoe. 

The fact that a person was enlisted in the navy before reaching the re- 
quired âge and in violation of the statute does not render his enlistment 
vold, and he is subject to arrest and punlshment for désertion or other In- 
fraction of the rules and régulations of the navy, and canuot be dis- 

•For otber eues see eame toplc & ; nvmbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indeze* 
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chargea on wrlt of habeas corpus pending proceedings against hlm there- 
for. 

[Ed. Note. — For other cases, see Habeas Corpns, Cent. Dig. § 16; Dec. 
Dig. i IG;* Army aud Navy, Cent. Dig. § 92; Dec. Dig. § 44.*] 

Application for Writ of Habeas Corpus. ' 

Lawrence, Russell & Eichelberger, for plaintiff. 
William L. Day, U. S. Dist. Atty., for défendant. 

TAYLER, District Judge. This is an application by Charles J. 
Rock, father of Ralph J. Rock, to obtain a discharge of the son by 
means of a writ of habeas corpus. 

Ralph J. Rock has been arrested by the United States naval au- 
thorities on a charge of désertion, and has been coniined for safe- 
keeping with the sherifï of Cuyahoga county, pending removal to 
a naval station. The ground upon which the claim is made that 
the son should be discharged is that his enlistment in the United 
States navy as an apprentice seaman April 30, 1907, was void; he 
being then under the âge of 18 years, and no certificate of birth, 
or written évidence other than his own stateraj^nt, satisfactory to 
the recruiting officer, showing the applicant to be of âge required 
by naval régulations, having been presented with the application for 
enlistment, and his parents or guardian not having consented to his 
enlistment. 

The adt making appropriations for the naval service for the fiscal 
year ending June 30, 1907, passed June 29, 1906, provides: 

"That no part of this appropriation shall be expended in recruiting seamen, 
ordinary seamen or apprentice seamen, unless a certificate of birth or written 
évidence other than his own statement, satisfactory to the recruiting oSicer, 
showing the applicant to be of âge required by naval régulations, shall be 
presented with the application for enlistment." Act June 29, 1906, c. 3590, 34 
Stat. 555. 

This was the first tirne such a provision appeared in an appropria- 
tion bill. Prior to that, the Revised Statutes authorized the enlist- 
ment of boys between the âges of 16 and 18 years with the consent 
of their parents or guardians. Young Rock enlisted about two months 
before he became 16 years of âge, having stated under oath that he 
was 18 years and 11 months old, and thereafter served in the navy, 
receiving the usual rate of pay, until about the 28th day of Septem- 
ber, 1907, when, being 16 years and 3 months old, he deserted. The 
claim is made that, under thèse circumstances, his enlistment was 
void, and that, therefore, the military authorities bave no jurisdiction 
to try or punish him for an offense committed during the period that 
he was supposed to be an enlisted man. 

No case has yet arisen, so far as the reports show, construing the 
particular provision of the statute to which référence has just been 
made as being in effect at the time that Rock enlisted ; but it seems 
to me that, on principle as well as authority, it is impossible to escape 
the conclusion laid down in Dillingham v. Booker et al. (C. C. A.) 
163 Fed. 696. The act of 1906 undoubtedly had the effect of justi- 
fying the accounting officer in refusing to pass the account of the re- 

*For other cases see same topic & { ndmbbb in Dec. & Am. Digs. 1947 to date, £ Rep'r Indexw 
171 F.— 16 
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cruiting officer who recruited Rock, in the absence of the certificate 
or other written évidence referred to in the provision of the appropria- 
tion bill. As said in Dillingham v. Booker, supra : 

"It may be admitted that he fraudulently enlisted. Stlll he was both de 
facto and de jure In the navy, untll discharged therefrom by opération of law, 
and while he was so a seaman, he was subjeet to the rules and régulations of 
the navy, and liable to be tried and punished for any infraction of the laws 
relatiiig thereto. To hold otherwise will malce eulistment a farce, will destroy 
discipline, and offer a premium for désertion. It will uot do to hold that he 
cannot be punished by court-martial for crimes committed when he was in 
the naval service, simply because his parents did not consent to his enlist- 
ment." 

It is quite true that his service might at any time be ended upon 
the application of his parents, but for acts committed by him while 
thus in the service undoubtedly military discipline would require that 
the rules customarily applicable to such a case should be enforced. 
If his enlistment was void, then there was no right to discipline 
him at any period of his service, even though he was not undertak- 
ing to escape it. JS his enlistment was void (which means that he 
was never in the service), then any act by any person claiming to be 
in authority over him, whereby any of the natural rights of the al- 
leged enlisted man were denied to him, as, for instance, if he had 
been imprisoned for an hour, or a day, or a week, because of some 
infraction of the rules, a civil action for damages would lie in his 
favor, or in favor of his parents, against the particular individuals 
who were responsible for such punishment. 

No rule of law, it seems to me, can be cited that will ever protect 
a public officer from the conséquences of any act which he may imag- 
ine he is performing as a public officer, but which involves an exer- 
cise of authority by him as to some person over whom he is absolute- 
ly without authority. To hold that this young man cannot be held 
to respond to the disciplinary rules of the navy under the circum- 
stances of this case is, as ît seems to me, to deny ail authority in the 
military arm over persons who may appear or seem to be in the pub- 
lic service. 

The act of Congress does not déclare that such an enlistment as 
we hâve in this case is void, but only seeks to protect against the 
enlistment of persons who are not of the âge which the law requires 
by a provision limiting the expenditure of money to cases in which 
it does appear that the person thus enlisted is of the required âge. 

The application will, therefore, be denied, and an order made turn- 
ing Ralph J. Rock over to the naval officer authorized to receive him. 
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VILLAGE S. S. eO., Limited, v, STAJvDARD OIL CO. OF NEW YORK. 

(District Court, S. D. New ïorli. April 20, 1909.) 
Shipping (§• 153*)— Carriage of Goods— Liàbility or Vessel fob Short Be- 

LIVERT. 

Libelant steamship compariy brouglit suit to reeover a balance of freight 
money for tlie carriage of a cargo of cil lu cases, vvliich was withheld by 
the charterer to cover a shortage in delivery. The car^o waa discliarged 
at Whampoa, China, into lighters provided by tlie charterer, in which It 
was taken 14 miles up the river to Canton, where it was stored In ware- 
houses. The tally on the ship was kept by Chlnese tallynieh employed 
by the captain, and showed a shortage, as did the tally at the warehouses. 
Libelant claimed that the whole number of cases was in fact dellvered to 
the lighters, and the missing cases were stolen between the ship and 
waréhôiises, an incorrect and fraudulent tally havlng been niade through 
collusion between the Chlnese tallymen and lightermen. Held, that the 
burden rested upon it to prove such fact, and that, while the évidence es- 
tablished its probabiïity, it was not sufBcient to entitle libelant to reeover, 
in View of the fact that the captain failed in his duty to hâve the tally 
taken or supervised by white men, as he eould hâve done and was advised 
to do. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 153.*] 

In Admiralty. 

Libel by the owner of the steamship Druingeith to reeover $T53.36, deducted 
by the charterer f rom freight money for an alleged shortage of 415 cases 
of oil upon delivery of the cargo. The vessel was chartered to carry a full 
cargo of case oil from New York to Whampoa, China. At Whampoa the 
cargo was discharged into lighters provided by the charterer, under, the di- 
rection of a Chlnese stevedore and tally clerks engaged by the captain of 
the steamship. The tally kept by them showed a shortage of 541 cases, but 
this afterwards, by varions additions and déductions, was reduced to 415 
cases. The cargo was transport ed in the lighters 14 miles up the river to 
Canton, where it was discharged into the warehouses. 

Convers & Kirlin (Charles R. Hickox, of counsel), for libelant. 
Wing, Putnam & Burlihgham (Charles C. Burlingham, of counsel), 
for respondent. 

HOIyT, District Judge (after stating the facts as above). I think 
that probably the missing cases of oil were stolen after the ship ar- 
rived at Whampoa, either before or during the process of unloading, 
or from the lighters during their passage between the ship and the 
warehousé. If they were originally gôt oflf the ship into the lighters, 
with the intent of stealing them, pursuant to a scheme of falsé tal- 
lying, it may perhaps be claimed that they were stolen from the ship, 
although they were delivered from the ship into the lighters, and were 
then taken from the lighters during their passage to the warehousé. 
I thirik the probabiïity is that the ChiheSe tallymen were in collusion 
with the Chinamen on the lighters, and intentionally made a false 
tally, less than the âctual number of cases delivered into the lighters, 
and that the surplus cases were stolen on the passage to the ware- 
housé. By this scheme the ship tally on each lot would correspond 
with the warehousé tally, and the loss would not appear until the 
eritire cargo was landed. But this is a mère probabiïity, which can- 

*FoT ofher cases see same topic & | nvmbee In Dec. & Am. Dlge. 1907 to date, & Rep'r Indezea 
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not be determined, on the évidence, with any certainty. The libelant's 
counsel states, in his brief, that there is no certainty that the number 
of cases naméd in the bill of lading was actually put on board, and it 
is undoubtedly the law that, while the number stated in the bill of 
lading is prima facie évidence of the amount shipped, in case of 
fraud or mistake the actual facts may be proved. But I think that 
the évidence is clear that the number of cases stated in the bill of 
lading, 149,160, was in fact taken on board the ship. The bill of lad- 
ing- says so without qualification. The libel allèges it to be so. Capt. 
Fairweather, in his testimony, admits it. The cases were tallied, be- 
fore being taken on board, by what is called the "block System" of 
tallying, under which a number of cases were arranged so as to 
make a tube. By this method the number of cases in the cube can 
be accurately computed, and there is less danger of any mistake than 
where cases put on board are tallied one by one. I am satisfied, there- 
fore, that the vessel took on board the exact number of 149,160 cases. 
By the terms of the charter party, the respondent agreed to pay the 
libelant 201/2 cents "on each and every case delivered, whether full, 
part full, or empty, payable upon correct delivery of cargo at the 
port of discharge." This suit is brought to recover the amount due 
for freight on the entire 149,160. The libelant, therefore, has the bur- 
den of proof to establish that it delivered that number. When the de- 
livery was finished, the tally kept on the ship showed a shortage of 
over 500 cases. The libelant has given satisfactory testimony that 
when the delivery was completed ail the cases which had been put 
on board were out of the ship, and has given testimony strongly tend- 
ing to show that there could hâve been no abstraction of any cases 
from the ship before her arrivai at Whampoa. The libelant's claim is, 
substantially, that the tally kept on the ship was incorrect, that ail 
the cases were delivered, and that the cases that were actually miss- 
ing on the arrivai of the lighters at the warehouse were taken from 
the lighters on their voyage from the ship to the warehouse. But 
the question is, was the tally kept on shipboard in fact errôneous? 
The captain employed Chinese tallymen and stevedores to unload the 
ship. He consulted with the agent of the Standard Oil Company, 
and says he was recommended to take the tallymen and stevedores 
who had just been engaged in unloaiding another vessel, the Lawhill. 
The respondent's agent states that he simply suggested that the cap- 
tain could employ the men who had just been working on the Lawhill. 
He expressly warned him, however, of the untrustworthiness of the 
Chinese, and advised him to hâve Europeans supervise his tally, and 
the captain repeatedly, in lettêrs, announced his entire lack of con- 
fidence in the honesty of the Chinese. But the captain, admittedly, 
did not hâve the tallying done under the supervision of any European. 
The évidence shows that the unloading', during much of thé time, 
went on at four or five hatches at once. There is no évidence that the 
captain or any of bis officers kept or supervised the kèeping of the 
tally, or exercised any efficient supervision over the work at each 
hatch during the unloading. The captain says, in explanation of this 
omission, that he had but two officers. But he had enough able 
seamen on board. The ship was at anchor. The men had nothing 



E, J. LAVINO & CO. V. UNITED STATE8. 245 

to do, and there could hâve been no difficulty in his having the ac- 
curacy of the tally at each hatch supervised by trustworthy Europeans. 
If that had been done, I think that probably the entire 149,160 cases 
would hâve been talHed as coming eut of the ship. But obviously, if 
a tally correctly taken had showed the shortage which appeared on 
the tally actually taken, the ship would be liable for it, and would 
not be entitled to freight except on the actual number of cases deliv- 
ered. Upon the whole case, I think that the libelant, in order to main- 
tain this action, had the burden of proving that it delivered 149,160 
cases. As the tally which was taken shows a less amount, and as; 
the claim of the libelant is that that tally was fraudulently erroneous, 
and as, if there were errors in that tally, either through a mistake 
or fraud, such errors could hâve been prevented by the captain, if he 
had attended to his fundamental duty of having an accurate and 
trustworthy tally kept, I do not think that the libelant has sustained 
the burden of proof necessary to be sustained by it in order to re- 
cover in this case. 

The libel should be dismissed, with costs. 



E. J. I/AVINO & CO. V. UNITED STATES. O. G. HEMPSTEAD & SON v. 
SAME. J. H. HAMPTON, JR., & CO. v. SAME. 

(Circuit Court, B. D. Pennsylvanla. May H, 1909.) 

Nos. 160, 162, 182 (2,020-2,022). 

CusTOMS DuTiES (§ 44*) — Classification— Pebbo Alloys— "Unwrought 
Metals." 

Proof that the alloys ferro-chrome, ferro-tungsten, and ferro-vanadium 
hâve been experimentally wrought does not sufBciently show them to be 
capable of being wrought to enable them to be classlfied as "unwrought 
metals" under Tarife Act July 24, 1897, c. 11, § 1, Schedule C, par. 183, 30 
Stat. 166 (U. S. Comp. St. 1901, p. 1645). ïhose alloys are dutlable by 
similitude as ferro-manganese under paragraph 122, 30 Stat. 159 (U. S. 
Comp. St. 1901, p. 1636). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 44.* 
For other définitions, see Words and Phrases, vol. 8, p. 7221.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 
The décision below is reported as G. A. 6,755 (T. D. 28,948). 

Thomas Leaming and William M. Stewart, Jr. (George J. Hard- 
ing, on the brief), for Lavino & Co. and Hempstead & Spn. 

Walter Evans Hampton, for Hampton & Co. 

Everit Brown and Charles Fuller, Sp. Asst. U. S. Attys. (J. Whit- 
aker Thompson, U. S. Atty., and Jasper Yeates Brinton, Asst. U; 
S. Atty., on the brief), 

HOLLAND, District Judge. Between July 19, 1906, and June 
19, 1907, the appellants imported through the port of Philadelphia 
certain merchandise known as "ferro-tungsten," "ferro-chrome," and 

*For other cases see same toptc & § nvmbeb in Dec. & Am. Dlgs. 19C7 ta date, & Rep'r Indexes 
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"ferro-vanadium," upon which the coUector assesseda duty at thq 
rate of 20 per cent, ad valorem under the provisions 6f paragraph 
183 of the tariflf,.act of 1897 (Act July 24, 1897, c. 11, § 1, Schedule 
C, 30 Stat. 166 [U. S. Comp. St. 1901, p, 1645]), wKich reads as 
follows: 

"183. Metallic minerai substances in a crude state, and metals unwrouglit, 
not specially provided for in this act, twenty per centum ad valorem; mozau- 
ite sand and thorite six cents per poùnd." 

Protests were; duly filed against this classification and assessment 
by the importers, and claim was inade by them that the merchandise, 
in each case, because of its similitude to ferro-nianganese and ferro- 
siHcon, was properly dutiable at $4 per ton under paragraph 122, by 
virtue of the similitude clause of section 7 of the tariff act of 1897. 

Paragraph 122 is as follows: 

"Iron In pigs, iron kendedge, spiegelelsèn, ferro-manganese, ferro-sUicon, 
wrouglit and cast scrap; iron iaiid scrap steel four dollars per ton." 

Section 7 of the tarifï act containing the similitude clause reads 
as follows : 

"That each and every Imported article, not enumerated In this act, wliich 
Is similar, eitlier In material, quality, texture, or tlie use to whleh It may be 
applied, to any article enumerated in this act as chargeable vvith duty, siiall 
pay the same rate of duty which is levied on the enunierated article vvliicb 
it most resembles In any of the particulars before mentioned." 

This identical question has been passed upon by the courts in the 
Second circuit. Thèse same three ferros were before the cotirts 
there, and the Circuit Court of Appeals in the case of Roessler & 
Hasslacher Chemical Co. v. Peterson, 134 Fed. 789, 67 C. C. A. 
296, held that ferro-tungsten, ferro-chrome, and ferro-vanadium, like 
ferro-manganese, are employed as alloys in making steel, which so 
resembles ferro-mangariese that even experts ai^e unable to tell them 
apart, and which are similar in quality and use to ferro-manganese, 
though they produce différent results, and are not applied at the 
same stage in the process of making steel, and are, by virtue of the 
similitude clause in section 7 of the tariff act of July 24, 1897, duti- 
able at the rate applicable to the ferro-manganese under paragraph 
122 of the .said act. 

It was urged in that case that thèse ferros should be classified as 
metals unwrought under paragraph 183, but the court held that "un- 
wrought" implies a métal which is capable of being wrought, and 
not a substance fit only to be used with other ingrédients to pro- 
duce an entirely différent and distinct product, and that ferro-chrome, 
ferro-tungsten, and ferro-vanadium, used only in imparting certain 
qualities to steel and incapable of being themselves wrought into any 
useful article, are not within said provision; • 

It is now contended that in the case at bar the facts are entirely 
différent from those upon which the Roessler Case was decided, in 
that it is nôw shown by- the proof s that thèse ferros are capable of 
being themselves wrought. The testimony of two witnesses was of- 
fered to show that thèse ferros are "malléable," and can be "chang- 
ed" in "shape by forging." One of the, expert witnesses, howeverr 
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stated that his experiments were a failure with ferro-tungsten, but 
after he had cast ferro-chrome in a furnace in the shape of a slab, 
a pièce of which had been planed by a planing machine, he had giv- 
en the same to a blacksmith, "who forged it up in * * * shape 
by hammering." The other witness, who was also an expert, testi- 
fied that he had some success in his experiments with ferro-tungsten, 
although neither of thèse articles made by them are manufactured 
for commercial purposes, but were only produced as an experiment 
for the government in this case. 

We do not think the proof of thèse experiments is sufïicient to 
warrant a différent classification, nor should the other reasons urged 
prevail in view of the décision of the Circuit Court of Appeals in 
the Second circuit in the Roessler Case, supra. Thèse articles of im- 
portation were not before the court in the Third circuit in the case 
of Cramp v. U. S. (C. C.) 139 Fed. 303, and we cannot agrée with 
the Board of General Appraisers that the décision in the latter case 
is controlling in the classification of thèse three ferros, when it is re- 
membered that they were specifically passed on in the Roessler 
Case, and for the sake of uniformity the décision in the latter should 
be followed. The practical resuit of a différent conclusion in this 
regard would require importers through the port of Philadelphia to 
pay as much as $850 a ton on vanadium, $450 a ton on tungsten, 
and $160 a ton on chrome. The same articles could be imported 
through the port of New York at $4 a ton. This should not be per- 
mitted, unless it clearly appears there was an error in the classifica- 
tion of thèse articles in the Second circuit, and we are not convinced 
there was. For the reasons stated in the Roessler Case, we think 
that ferro-vanadium, ferro-tvmgsten, and ferro-chrome should hâve 
been classified and assessed under paragraph 123 of the tariff act of 
1897 at $4 a ton. 

The décision of the Board of General Appraisers is therefore 
reversed. 



UNITED STATES, to Use of WILLIAMSON BROS. CO., T. UKITED 
STATES FIDELITY & GUARANTT CO. 

(Circuit Court, E. D. Pennsylvania. June 28, 1000.) 

No. 596. 

United Statss (§ 67*)— Contbacts fob Public Works— Action Aoatîjst 

guRETY on CONTKACTOK'S BOND. 

Act Feb. 24, 1905, c. 778, 83 Stat. 811 (U. S. Comp. St. Supp. 1907, p. 
709), amendatory of Act Ang. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. 
St. 1901, p. 2523), and relating to the right of persons furnishing labor 
or materials for the construction of public works to enforce payment there- 
for against the bonds of the contractors, is not rétroactive, and the limi- 
tation therein does not apply to a cause of action which accrued before Its 
passage by the default of the contractor, which gave the labor or materlal- 
man a right of action at once under the old statute, without référence to 
the time when he appUed for and obtained from the department certifled 
copies of the contract and bond. 

[Ed. Note.— For other cases, see United States, Cent. Dig. § 50; Dec 
Dig. i 67.*] ' __^ 

*For otber cases see same topic & { ndmbbb In Dec. & Am. Digs. 1907 to date, & RepT ladexa* 
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Frederick J. Geiger, for plaintiff. 
R. Stuart Smith, for défendant. 

LANNING, Circuit Judge. The contention of the plaintifï in this 
case is that the aiïidavit of défense is insufScient and that judgment 
should be entered over it in favor of the plaintiff. The action is on 
the joint and several bond of the défendant and the Neafy & Levy 
Ship & Engine Building Company to the United States, in the pénal 
sum of $100,000, dated June 26, 1903, conditioned to secure the per- 
formance by the defendant's co-obligor of a contract dated June 24, 
1&03, by which the defendant's co-obligor agreed to construct and 
equip for the United States four twin-screw steel steamers for sub- 
marine mine service. One of the conditions of the bond was that the 
defendant's co-obligor should "promptly make full payments to ail per- 
sons supplying labor or materials in the prosecution of the work pro- 
vided for in said contract." Williamson Bros. Company, the party 
to whose use this action is brought, furnished certain machinery for the 
four steamers on the orders of the defendant's co-obligor. The ma- 
chinery has not been paid for. Hence this suit. 

The bond was given pursuant to the provisions of Act Aug. 13, 
1894, c. 280, 38 Stat. 278, 6 Fed. St. Ann. 125 (U. S. Comp. St. 
1901, p. 2523). Williamson Bros. Company furnished the machinery 
in June and July, 1904. On October 31, 1904, the steamers having 
been completed, the United States paid to the defendant's co-obligor 
the amount due on tire contract. On February 24, 1905, the act of 
1894 was amended by Act Feb. 24, 1905, c. 778, 33 Stat. 811, 10 Fed. 
St. Ann. 343 (U. S. Comp. St. Supp. 1907, p. 709). The act of 1894 
prescribes no limitation of time within which action may be commenced 
on the bond. The amendatory act of 1905 gives to the United States 
the exclusive right to commence action on the bond for the period of 
six months from the completion and final settlement of the contract ; 
materialmen and laborers, however, having the right to intervene and 
become parties to such action. After the expiration of the six months, 
if the United States has within that period commenced no action, and 
within one year from such completion and final settlement, any ma- 
terialman or laborer may, by furnishing to the proper executive depart- 
ment an affidavit showing his claim, obtain certified copies of the con- 
tract and bond, and himself commence an action on the bond, to which 
other materialmen and laborers having unsettled claims may be ad- 
mitted as parties. This limitation in the amendatory act, the défend- 
ant contends, is applicable to the présent action. No other défense is 
presented. The simple question, therefore, is: Is the plaintifï's ac- 
tion barred by this limitation ? 

The act of 1905 amends the act of 1894 in several very important 
particulars. The amendments relate both to procédure and to sub- 
stantive rights. To hold the act of 1905 rétrospective as to the amend- 
ments that relate to procédure and prospective as to the amendments 
that affect substantive rights requires a construction expressly repu- 
diated by the Supremç Court in United States Fidelity Co. v. Struthers 
Wells Co., 209 U. S. 306, 28 Sup. Ct. 537, 52 L. Ed. 804. The bond 
now sued on was executed, the materials of Williamson Bros, Compa- 
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ny were furnished, the work under the contract was completed, and 
final settlement with the contracter was made by the United States, 
before November 1, 1904. It was nearly four months afterwards that 
Congress passed the amendatory act, and it then expressly provided 
that the amendatory législation should relate only to contracts there- 
after made. By the act of 1894 a cause of action accrued to William- 
son Bros. Company immediately upon default in payment of the 
amount due for the machinery furnished. It is true that certified cop- 
ies of the contract and bond were not obtained by Williamson Bros. 
Company until January 7, 1908. But the provision of the act of 1894 
for obtaining such certified copies is merely designed to aid a material- 
man or a laborer in preparing his pleadings and proving his case. It 
does not relate to the cause or right of action. The language is : 

"Any person or persons making application therefor, and furnisliing affl- 
davit to the department under the direction of whlch said work is being, or 
bas been prosecuted, that labor or materials for the prosecution of such 
work bas been supplied by hlm or them, and payment for which has not 
been made, shall be furnished with a certified copy of said contract and bond, 
upon which said person or persons supplying such labor and materials shall 
hâve a right of action," etc. 

The Word "which," where it is hère last used, has, as its antécédent, 
the words "contract and bond," and not the words "certified copy." 
The argument of the défendant that the action is upon the "certified 
copy," and that the receipt of the "certified copy" is a condition pré- 
cèdent to the accrual of the right of action, is therefore unsound. For 
months before the act of 1905 was passed Williamson Bros. Company 
had the right to commence an action on the bond, in the name of the 
United States, without previous leave obtained from any department 
of the government, and to control the action in the same manner as it 
might control an action brought in its own name. United States v. Na- 
tional Surety Co., 92 Fed. 551, 34 C. C. A. 526 ; Title G. & T. Co. v. 
Puget Sound Engine Works, 163 Fed. 178, 89 C. C. A. 618. 

It will be observed, then, that if the act of 1905 be construed to ap- 
ply to the présent cause, the right of Williamson Bros. Company to 
commence suit, which accrued in 1904, was suspended on February 24, 
1905, upon the passage on that date of the amendatory act, until April 
30, 1905, which was six months after October 31, 1904, when final 
settlement of the contract was made by the United States. Even 
if such a suspension should be held to relate to procédure only, and not 
to substantive right, such a construction would be a plain departure 
from the rule established by the opinion of Mr. Justice Peckham in 
United States Fidelity Co. v. Struthers Wells Co., supra. 

My conclusion is that the affidavit of défense is fatally defective. 
and that the plaintiff is entitled to hâve judgment entered against the 
défendant for the amount claimed in its statement. 
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Ex parte CROWDER, 

(Circuit Court, W. D. Washington, N. D. June 29, 1909.) 

Ko. 1,785. 

1. Habeas Corpus (§ 45*) — Jueisdiction of Fedebal Couets— Pebsons De- 

TAINED BY STATE AuTHOKIIT. 

Where an act made the basls of a crluiinal prosecutlon under a state 
law is not alleged to hâve been done as an agent of the national govern- 
ment, nor pursuant to authorlty eonferred by it, nor In the exercise of 
a rlght glven by It, the fédéral courts cannot properly acquire jurisdie- 
tion by the wrlt of habeas corpus to adjudlcate the question whether the 
accused Is gullty or not guilty, whether the disputed question is one of 
fact or law. 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 45.* 
Jurisdictlon of fédéral courts, see note to In re Huse. 25 C. C. A. 4.] 

2. CONSTITUTIONAL LaW (§§ 230, 287*)— COMMERCE (§ C8*)— LiCENSES— PeDDLEHS. 

The statute of Washington (Laws 1909, p. 737, c. 214, § 3) requiring ped- 
dlers, wlth certain exceptions, to procure a llcense in each county where 
they do business, except In cltles and towns which hâve ordinances regulat- 
Ing the business, to pay a llcense fee of f rom $100 to $250 per year, and 
to make a spécial deposlt of $500, to remaln until after the year's terni 
of the llcense shall hâve expired, is a valid police régulation and reve- 
nue statute, withln the power of the state, and Is not in violation of the 
Constitution of the United States, as deprlving persons of equal protection 
of the laws, or as deprlving them of their property without due jjrocess of 
law ; nor does It create an invidious burden on Interstate commerce. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dig. §§ 687. 
831. 905; Dec. Dig. §§ 230, 287;* Commerce, Cent. Dig. 5§ 107-109; Dec. 
Dig. § 68.*] 

Habeas Corpus. Hearing on the merits. Writ discharged, and pe- 
titioner remanded. 

A. C. Lyon and Weter & Roberts, for petitioner. 
Geo. F. Vanderveer and R. W. Prigmore, for the State of Wash- 
ington. 

HANFORD, District Judge. In this case a writ of habeas corpus 
was issued for the purpose of testing the constitutionality of a statute 
of this state, recently enacted, providing for the hcensing of peddlers; 
and it has been argued and submitted upon an agreed statement of 
facts, by which it appears that the petitioner, as agent for the Spauld- 
ing Manufacturing Company, of Grinnell, lowa, soHcited and received 
an order for a buggy to be subsequently delivered from Grinnell. The 
sale having been consummated by dehvery of the buggy from a stock 
kept by the manufacturer in a warehouse within this state, and the 
soHcitor having faiied to obtain a Hcense, he was accused of violating 
the statute, and will be arraigned and prosecuted on that charge, un- 
less the power of this court, which he invokes, shall be exerted to shield 
him on the alleged ground that such a proceeding is violative of his 
right to carry on a lawful business in a law fui manner. 

The petitioner asserts that the statute is not applicable to the transac- 
tion set forth in the agreed statement of facts and that he is not guilty 
of the offense charged. If right in this contention, he will be acquitted 
on a fair trial, or, if he should be wrongfully convicted, he can hâve 

*For other cases see same topic & § numbek in Dec. & Âm. Digs. 1907 to date. & Rep'r Indexes 
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redress by an appeal to the courts having appellate jurisdictîon. Where 
an act, made the basis of a criminal charge under a state law, is not al- 
leged to hâve been done as an agent of the national government, nor 
pursuant to authority conferred by it, nor in fhe exercise of a right 
by it given, the fédéral courts cannot properly acquire jurisdiction by 
the writ of habeas corpus to adjudicate the question whether the accus- 
ed is guilty or not guilty. This is so, whether the disputed question to 
be decided is one of fact or law. If the highest court of the state dénies 
a right or immunity guaranteed by the fédéral Constitution or laws, 
the Suprême Court may be applied to for relief. In re Friedrich (C. 
C.) 51 Fed. 747; Id., 149 U. S. 70, 13 Sup. Ct. 793, 37 L. Ed. 653; 
Baker v. Grice, 169 U. S. 284, 18 Sup. Ct. 333, 43 L. Ed. 748 ; Urqu- 
hart V. Brown, 205 U. S. 179, 27 Sup. Ct. 459, 51 U Ed. 760. There- 
fore the court déclines to express any opinion as to the question first 
suggested. 

This statute is wise and salutary, and in the opinion of the court it 
is not unconstitutional. For the gênerai welfare the business of ped- 
dling ought tobe restrained and regulated. Peddlers as a class are 
objectionable, because their visitations are annoying to the majority 
of people, who dislike to be ungentle in the;r treatment of strangers, 
but find no way, while patience endures, of silencing the importunity 
of peddlers, who are mostly wanderers and irresponsible. Many of 
them are professional swindlers. Such atrocious crimes as burglary, 
râpe, robbery, and murder are frequently planned by villains who hâve 
spied upon their victims in the guise of peddlers. On the other hand, 
purveyers of necessaries, who go round a circuit with regularity, are 
welcpmed by their patrons and deserve encouragement. In view of, 
thèse well-known conditions, it is within the police power of the state 
to enact a discriminating law, to prevent as far as possible the evils 
incident to peddling, which will not unnecessarily interfère with legit- 
imate business. 

The statute under considération (see Laws Wash. 1909, p. 737, c. 214, 
§ 3) requires every peddler, bef ore commencing business in any county, 
to make a written application under oath, in which he must state the 
names and résidences of the owners or parties in whose interest the 
business is to be conducted, the number of horses and vehicles to be 
used, the quantity and value of the stock of goods, wares, or merchan- 
dise to be kept or exposed for sale in said county, and to make a spé- 
cial deposit with the county treasurer of $500, and pay a license fee of 
$100 for a peddler on foot, $150 for a peddler with one horse and a 
wagon, $250 for a peddler with two horses and a wagon, and $300 for 
a peddler with any other conveyance. Upon compliance with the law, 
the statute authorizes a license to be issued for a period of one year, 
which is to be returned and canceled. The spécial deposit of $500 is 
made subject to taxes, to attachment and exécution on bchalf of cred- 
itors of the licensee whose claims arise in connection with the business 
done under the license, it may be garnisheed in any civil action, in con- 
tract or tort brought against the licensee, it is made subject to the pay- 
ment of fines incurred by the licensee through violations of the stat- 
ute, and is to be held by the county treasurer for a period of 90 days 
from the date of cancellation of the license, and then, after satisfying 
any and ail claims which may be legally made against it, the whole or 
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any unused part thereof is to be returned to the licensee. The statute 
exempts ail peddlers of agricultural or farm products, books, periodi- 
cals, or newspapers, and ail peddlers within the limits of any city or 
town which by city ordinances regulate the sales of goods, wares, or 
merchandise by peddlers. 

If enforced with rigor, this statute will make the business of ped- 
dling in country districts respectable. By prescribing a means for their 
identification and requiring security for honesty and good behavior, 
the statute provides the best possible means for overcoming suspicion 
and préjudice against the holders of licenses and will hâve a strong 
tendency to promote their success. The exemptions are manifestly de- 
signed to avoid unreasonable interférence with business of a class of 
peddlers who are the least objectionable, or with peddling in cities, 
where local régulations obviate the necessity for législation by the 
State. Otherwise the statute is gênerai in its application, it bears even- 
ly upon ail peddlers, without discriminating against persons, whether 
résidents or nonresidents of the state, nor against commodities, wheth^ 
er produced within the state or imported from other states or countries. 
Thèrefore it is not a statute which will deprive any person or class of 
persons of equal protection of the laws, nor create an invidious burden 
upon Interstate or foreign" commerce. It is strictly a police régulation 
and revenue statute, applicable to business to be transacted wholly 
within the state, and not obnoxious to the national Constitution or 
laws. Machine Co. v. Gage, 100 U. S. 676, 35 L. Ed. 754 ; Emert v. 
Missouri, 156 U. S. 296, 15 Sup. Ct. 367, 39 L. Ed. 430 ; Kehrer v. 
Stewart, 197 U. S. 60, 25 Sup. Ct. 403, 49 L. Ed. 663 ; Armour Pack- 
ing Co; v. Lacy, 200 U. S. 226, 26 Sup. Ct. 332, 50 L. Ed. 451. 

It is insisted that the amounts of the license fee and the spécial de- 
posit required are so excessive as to prohibit the business of peddling 
altogether, and thèrefore it deprives persons of the valuable right to 
carry on business in that manner, and amounts to a deprivation of 
property without due process of the law, contrary to the Constitution 
of the United States. If the burden imposed by the statute were so 
excessive as to be plainly intended to prohibit, rather than to tax and 
regulate, the business, the court would be constrained to follow the dé- 
cision of the Suprême Court of the United States in Ex parte Young, 
209 U. S. 133, 28 Sup. Ct. 441, 52 h. Ed. 714, in holding that a state 
cannot arbitrarily deprive individuals or corporations of the right to 
pursue a lawful avocation. After délibération, however, I hâve reach- 
ed the conclusion that the exactions of the statute are not, in compari- 
son with the amount of dead capital necessarily invested in store fix- 
tures and furniture, and the expenses for rent, beat, light, and inciden- 
tals for carrying on retail trade at a fixed location, excessive, and will 
not necessarily, nor probably, prohibit peddling. I believe that the 
statute leaves a margin of advantage in favor of peddlers in compéti- 
tion with storekeepers. 

I direct that an order be entered discharging the writ and remanding 
the petitioner. 
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MILLER V. CHICAGO & A. R. CO. 
(Circuit Court, S. D. New Yorli. May 5, 1909.) 

Kailroads (§ 144*)— Consolidation— Original Stockholders— Rigiits. 

Where a railroad consolidation agreemeut provided for an exchange 
of tlie stock of a Consolidated company for the stock of one of the constitu- 
ent companles at the rate of two for one, and provided that any stock- 
ûolder declining to exchange should continue to hâve the right to share 
proportionately in the earnings and assets of the party of the first part 
(the Consolidated corporation), a stockholder declining to excliange was en- 
titled to hâve the books of the Consolidated company so kept as to show 
at ail times the earnings of that part of the Consolidated property which 
represented the portion cohtributed by such stockholder's company, and 
to hâve money pald ont of surplus earnings of such company to the ben- 
efit of other property either returned to such surplus or his share there- 
of distributed to him. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§■ 451-455 ; Dec. 
Dig. § 144.* 

Rights and liabilities of stockholders of railroads on consolidation, see 
note to Bonner v. Terre Haute & I. R. Co., 81 C. C. A. 480.] 

In Equity. On demurrer to a stockholder's bill. Overruled with 
leave to answer. 

Philbin, Buhman & Menhen, for complainant. 
Joiine, Larkin & Rathbone, for défendant. 

LACOMBE, Circuit Judge. The original Chicago & Alton Railroad 
Company, called "the old Alton Railroad," was in 1906 consolidated 
with the Chicago & Alton Railway Company, called "the Alton Rail- 
way," thus forming the défendant, the Chicago & Alton Railroad Com- 
pany. Complainant is the owner of 500 shares of stock of the old 
Alton Railroad. He brings this suit as such stockholder, asking for 
an injunction and for other relief, including a discovery and an ac- 
counting. 

The argument dealt with matters which it is not necessary to re- 
hearse and with authorities which there is no need to apply. The suit 
is not brought to set aside the consolidation, nor to set aside the pro- 
ceedings which led up to the consolidation. The détails of the ingen- 
ious scheme by which, in conformity with the provisions of law and 
statute, results peculiarly bénéficiai to the schemers were brought 
about, are not material. They are not even of importance as giving 
"atmosphère" to the cause. Complainant's rights need not be worked 
out by the careful application of équitable principles enunciated for the 
purposes of protecting unfortunate shareholders who were not other- 
wise protected. His rights are secured by a written document (the 
articles of consolidation) which expresses just what he shall hâve in 
language too plain to be misunderstood, and which it is the duty of 
the défendant to carry out. Suffice it to say that at the time of con- 
solidation the Alton Railway was complainant's fellow stockholder, 
owning 183,164 out of 187,511 shares of common stock of the old Al- 
ton road, which last-named road operated over 800 miles of railroad 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in the state of Illinois ; and. was, highly prosperous, making net earn- 
ings of many millions of dollars during the six years prior to consoli- 
dation. The Alton Railway owned a short line of road, made net 
earnings of a few hundred thousand dollars during the same period, 
and was heavily in debt on bonds then outstanding. Presumably with 
the intention of securing minority stockholders in the prosperous Com- 
pany, against loss through the consolidation, that agreement provided 
that they might exchange their shares in the old road for double the 
amount of shares in a stock issue of the new company known as "4 
per cent, prior lien and participating," which had certain préférences 
in thé distribution of profits. In the event, however, of any stockhold- 
er dèclining to avail of this option, it was further provided that: 

"Every holdér of any such unexclianged share of stock of the party of the 
first part [the old road] shall continue to hâve the right to share proportion- 
ately in the, earnings and assets of the party of the flrst part." 

It is tp obtain the rights secured by this provision that this bill is 
filed. In view of the spécifie and unambiguous language above quoted, 
it seems manifest that complainant is entitled to hâve the books of the 
new company so kept as to show at ail times what are the earnings of 
that part of the Consolidated property which represents the portion 
contributed by the old. company. In the net earnings of that portion 
the complainant is entitled, proportionately to his holding, to partici- 
pate. Ordinarily courts will not interfère to require dividends to be 
declared^out bî net earnings; but complainant contends that this case 
can be dififerentiated by reason of the circumstance that the Consoli- 
dated road has expended surplus earnings of the old road's property 
on property of the Alton Railway and on new property of the Con- 
solidated railroad, and in discharging obligations which the "party of 
the first part" was under no obligation to pay. How much of this 
complainant may be able to prove is a matter to be hereafter deter- 
mined ; but, if such proof can be made, it will certainly entitle the com- 
plainant either to requirê the trustée under this agreement (the Con- 
solidated road) to get back the moneys thus diverted and restore them 
to the surplus-profits, or to distribute to complainant his share of the 
surplus profits of the '*party of the first part" in proper proportion. 

I do not think there is any estoppel arising out of the receipt of the 
two sums of $2,000. The averments of the bill show that no one was 
misled thereby. Nor do the .facts and circumstances as set forth in 
the bill sustain any défense on the ground of lâches. 

The demurrer is overruled, with leave to answer in 20 days. 



In re A. O. BEOWi\ & 00. 

Ex parte 6IBBONS-HO"i^ERMANN. 

(District Court, S. D. New York. July 6, 1909.) 

1. Brokers (§26*) — Phoperty Held in Trust — Shares or Stock — Earmarks. 
There is no; earmaxk to shares of corporate stock purchased in the 
market and held by a broker for the beneflt of his customer. 
[Ed. Kote. — For other cases, see Brokers, Dec. Dig. § 26.*] 

•For other cases see saïue toplc & § number in Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexes 
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2. Bankkuptcy (§ 140*) — Brokees— Stock in Brokeb's Possession— Pbe- 

sumption. 

Where a banUrupt firm of brokers converted stock purchased for a 
customer and at tlie time of failure bad on band otber stock of the same 
cbaracter, it would be presumed, in tbe absence of évidence to tbe con- 
trary, that they properly used their own money to purchase the stock in 
tbelr possession and intended to apply the same to make good their mis- 
appropriation. 

[Ed. Note. — For other cases, see Bankruptey, Dec, Dig. § 140.*] 

3. Bankruptcy (§ 140*) — Bbokehs— Stocks— Rights op Claimants. 

Where stockbrokers prior to bankruptcy had converted certain corpo- 
rate stock belonging to a customer, and at the time of bankruptcy had 
100 shares of the same stock In Ijhelr possession, the owners of the con- 
verted stock of that charaeter, if more thau one, were entitled to the 
stock on hand as tenants in common, and if only one, he was entitled to 
bave such stock delivered to him, as against the bankrupt's gênerai cred- 
itors. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

In Bankruptcy. 

The question involved In thls case is whether. If upon the bankruptcy of 
a broker he bas in bis possession a nuniber of shares of stock wblch Is less 
lu amount than that which he Is bound to dellver to bis customers, such 
shares are to be regarded as a common fund to which, in equity, ail such cus- 
tomers are entitled. In thls case the clalmaut had purchased 100 shares of 
Bay State Gas stock through the bankrapt firni. ïhe certlflcate, whleh had 
been purchased by the broker with the customer's money and had been de- 
livered to the broker, was subsequently sold by hlm and was never transf erred 
to the name of the customer. The purchase price had been in full. Info the 
hands of the receiver there came but one certlncate for Bay State Gas stock, 
that one for 100 shares, not purchased with the customer's money, nor In his 
name, and It does not yet appear whether or not there are other customers 
of the broker who had purchased Bay State Gas stock. There was no appro- 
priation of the certlflcate In question to the clalmant, or to any other cus- 
tomer. 

Dix W. Noël, for bankrtipt. 
Fred L. Gross, for claimants. 
Ralph Wolf, for receiver and trustée. 

HAND, District Judge (after stating the facts as above). The 
question in this case turns, I think, entirely upon a question of fact, 
namely, whether the broker intended, when he purchased the shares 
of stock in question, to apportion them as the property of those 
persons to whom he was under obligation to deliver stock of a simi- 
lar kind in the place of the stock which he had formerly converted. 
We hâve it on the highest authority that there is no earmark to 
shares of this sort. Riçhardson v. Shaw, 209 U. S. 365 at page 379, 
28 Sup. Ct. 512, 52 L. Ed. 835. There are two possible cases: 
First, that there are no customers entitled to stock of a similar 
charaeter, except the claimant, and that his claim is exactly covered 
by the number of shares found in the receiver's possession; sec- 
ond, that the claimant or claimants would require for their satis- 
faction more shares than those on hand. I présuppose that there 
cannot be found any shares actually purchased with the custom- 
er's money, and that either the money was not so used at ail, or 

*For other caees see same toplc & § nuhbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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that, having been once used, the stock so bought by the broker for 
the customer he bas sold afterwards. The question is whether we 
shoukl not assume that the broker, in taking from other funds 
enough to buy an equal number of shares of stock, did not intend 
pro tanto to attribute that much of his own funds to making good 
bis default. By way of analogy, suppose that an agent depletes a 
bank deposit made in his name as agent. Subséquent deposits in 
that fund would go to make good the former conversion, and the 
gênerai creditors could not complain. Baker v. Bank, 100 N. Y. 
31, 2 N. E. 452, 53 Am. Rep. 150^ He may make good his default 
out of his own property, and ail that is necessary is some unequiv- 
ocal appropriation of the property to that efïect. Of course, in that 
case the appropriation was unambiguous, and hère we must adopt 
a presumption; but the question is whether such a presumption is 
not usually borne out in fact. I think it is. I believe that brokers 
do usually mean their stocks on hand in the first instance to belong 
to their customers until they hâve enough to answer their obliga- 
tions. If the bankrupts in this case in fact had no such intention, 
the receiver must show it. A manifest intention being enough, 
however, I shall adopt the presumption that the purchase of simi- 
lar stock to that converted is the manifestation of such an intention. 

A more difficult question of fact arises in case the stock on hand 
turns out not to be enough to meet ail the obligations to customers. 
Still in that case I think I must likewise assume in the absence of 
contradictory évidence, that the broker's intention was to contribute 
so much of the assets as he invested in this stock in gênerai toward 
the fulfrllment of such obligations. Each share being of equal value 
and unidentified, he cannot be said to hâve favored one customer 
rather than another; nor can I say that, because ail the obligations 
are not fulfilled by the stock which is left, therefore I must assume 
that he had no intention whatever of fulfilling any part of them. Of 
course, he did not complète his intention; but so far as he went 
I think I must assume that he intended to replace the stock which 
he should hâve, but did not bave, on hand. To adopt the analogy 
suggested by Mr. Justice Holmes in his opinion in Richardson v. 
Shaw, supra, suppose an elevator man bas depleted the elevator be- 
low the amount due to ail depositors; when he subsequently puts 
back into the elevator enough, or part of enough, wheat to answer 
his obligations to ail, the claimants become co-owners of it. Could 
the elevator man's gênerai creditors claim that they were entitled 
to the subséquent accretions? Or suppose it could be shown that 
he had entirely emptied the grain elevator; is there any doubt that 
his subséquent filling of it, or partial filling of it, must be assumed 
to be an appropriation by him of so much of his property to make 
good his conversion? The analogy in law seems to me to be com- 
plète in spite of the diversity of the subject-matter. 

In this case, therefore, the 100 shares of Bay State Gas are to be 
regarded as the property of ail customers who held such stock. If 
there are no such customers except thé claimant, he is entitled to a 
delivery of the certificate. If there are, they are tenants in common. 
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I do not think it necessary for the receiver to go to the expansé of 
sending notice to ail creditors, and I direct him not to do this. Let 
him examine the books of the bankrupt, and see whether there are 
any other customers to whom the bankrupts were obligated to de- 
liver Bay State Gas. If there are any such, they should be brought 
into this proceeding, and if there is any dispute of facts another 
référence must be ordered. If the facts may be agreed on, the mat- 
ter can be brought up upon motion day and disposed of by the 
court. 



In re KOBLLB. 
(District Court, E. D. Pennsylvanla. Jnne 29, 1909.) 

No. 2,877. 

Bankbtjptct (§ 409*) — Dischaeqe— Failube to Keep Booes. 

A bankrupt's Indebtedness amounted to $21,000, of which $8,000 was 
due merchandlse creditors, whose names appeared on his books, and $13,- 
000 was due to relatives and frlends for money loaned, none of whicli ap- 
peared on the books. The bankrupt's only explanation of the absence 
of such claims was that he knew the lenders would not push him, and he 
tSought it was not necessary for hls creditors to know he had money from 
his wife. Held to establish an exception to the bankrupt's discharge for 
fallure to keep books from which his flnancial condition might be aseer- 
tained, with intent to conceal the same. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. %i 739, 752- 
757 ; Dec. Dig. § 409.*] 

In Bankruptcy. 

Wessel & Aarons, for bankrupt. 

Harris S. Sparhawk, for objecting creditor. 

_ J. B. McPHERSON, District Judge. Two spécifications of objec- 
tion were filed to the bankriipt's discharge, but only one need be no- 
ticed, namely: 

"ïhat with intent to conceal his flnancial condition the said bankrupt has 
* • * failed to keep books of account or records from which such condi- 
tion might be ascertained." 

Upon this objection the référée (Théodore M. Etting, Esq.) has re- 
ported as follows: 

"The bankrupt's indebtedness amounts to $21,000. Of the above sum $8,000 
Is due to merchandise creditors whose names appear upon his books, and 
$13,000 is due to varions persons who at sundry times loaned him money, and 
none of whose names appear on his books. Amongst the persons referred to 
■are hls wife, brother, and other near relatives. The amount due them is 
somewhat in excess of $10,000. Somewhat less than $3,000 is due to various 
frlends. The books of the bankrupt contain no entry whatever of the ex- 
istence of any of the above loans, nor is there any record of the original notes 
glven for said loans, or of the renewal notes made from tlme to time there- 
after; the original notes having been destroyed. The allégation that the 
bankrupt has failed to keep books of account or records from which his true 
flnancial condition might be ascertained is tully and clearly proven. He has 
not destroyed any of his books. The notes upon which the existing claims are 

*For other cases eee same toplc & § numbbb in Dec. & Am. Dlga. 1907 to date, & Rep'r ladeie» 
171 F.— 17 
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predlcated were, for the most part, glven during the year 1907. Thls was the 
year during which the pétition In bankruptcy was flled against hlm. The de- 
struction of the original notes, whllst natural enough under ordinary clr- 
cumstances, Is not wlthout slgnlficance under présent conditions. It Is con- 
tended on behalf of the bankrupt, and with hls contention I agrée, that the 
burden Is on the objecting credltor to show, not only that the books, as kept, 
concealed the financial condition of the bankrupt, but also in so keeping them 
evil intent must be shown. Proof of such Intent must, It is true, be convinc- 
Ing; but the Intent with which an act is done is not, ordinarily, a matter of 
direct évidence, but an inference from the act and surroundlng elrcumstan- 
ces. Every one is presumed to contemplate the ordinary and natural consé- 
quences of hls own acts. It would be dlfficult to devise a more effectuai 
method of concealing one'B true financial condition than to continually omit 
from the books of account any entry of borrowed money or any record of notes 
glven therefor. The suppression of indebtedness for borrowed money is the 
omission of something which is always présent to the mind of the debtor. It 
cannot be Inadvertent It must be dellberate. In re Brener (D. C.^ 20 Am. 
Bankr. Rep. 644, 166 Fed. 930. 

"Such a suppression at once Induces suspicion, espeeially when, as in the 
case at bar, the indebtedness is largely due to near relatives. It is impossible 
to attribute thls omission to bad bookkeeping, and no satisfactory explana- 
tion has been glven. The books were kept by the bankrupt hlmself. A not 
Infrequent test of Intent is whether or not the books, as kept, tended to sub- 
serve the bankrupt's interest. In re Garrison, 17 Am. Bankr. Rep. 834, 149 
Fed. 178, 79 0. O. A. 126. 

"The bankrupt understood his books a:s hé kept them. If examlned by an- 
other person, his financial condition could not hâve been ascertalned there- 
from. He could, by reason of thls method of concealment, make représenta- 
tions to credltors which his books, if examined, would not disprove. He was 
not a skilled bookkeeper, but he had kept his own books for over 20 years. 
He was not a small trader. He was doing a business which varied from 
$15,000 to $20,000 annually. He was a man of upwards of 50 years of âge, 
an upholsterer by trade. He appears always to hâve kept the books in the 
same manner; but I cannot see that thls circumstance tends to hls advan- 
tage. Re Feldstein (D. C.) 6 Am. Bankr. Rep. 461, 108 Fed. 794, affirmed 8 Am. 
Bankr. Rep. 160, 115 Fed. 259, 53 O. C. A. 479, 

"I am constralned, therefore, to recommend that hls discharge should be 
ref used." 

It is conceded that there are no entries concerning thèse loans of 
money from relatives and friends, and it is therefore beyond dispute 
that the bankrupt's financial condition could not hâve been ascertained 
by an inspection of his books. The sole remaining question is : What 
was his intent in f ailing to make the proper entries ? The référée has 
found that the intent was to conceal his financial condition, and after 
a review of the testimony I agrée with this finding. The bankrupt's 
business expérience had been prolonged and reasonably extensive. 
He is a man of intelligence, as his testimony sufficiently indicates ; and 
it is not crédible that he could hâve failed to know that his books 
omitted material items of his indebtedness, and were therefore defec- 
tive. His only explanation is that: 

"I never counted those notes. I thought that, because I knew they would 
flot push me, you know ; and I thought it was not necessary for thèse people 
to know I had money from my wife." 

Prima facie, at least, a man must be held to intend the natural and 
probable conséquence of his acts, and the inévitable conséquence of 
this omission was to conceal his financial condition. The presumption 
of such an intent may not be cônclusive, but it has not been met by the 
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testimony that was offered before the référée. A- similar case is Re 
Pomerantz & Hopkins (D. C.) 168 Fed. 444, recently decided in this 
district. 

The recommendation of the référée is approved, and the clerk is di- 
rected to enter an order that the discharee is refused. 



In re MacKISSIO. 

(District Court, B. D. Pennsylvanla. July 2, 1909.) 

No. 3,216. 

1. Bankeuptct (f 228*) — Refeeee's Finding— Conflicting Evidence. 

A referee's finding, based on conflicting évidence, that certain col- 
latéral was pledged for spécifie debts, and not for ail the bankrupt's 
Indebtedness to the pledgée, will not be set aslde by the District Judge 
on certificate of the référée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 228.*] 

2. Bankruptct (i 400*) — Exemption— Jubisdiction. 

A court of bankruptcy has no Jurisdlction over a debtor's exemption, 
except to set It aside. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 400.*] 
8. Bankbuptct (I 147*) — Judqment— Judgment Lien— Exemptions— Jubisdio- 

TION. 

Two judgments agalnst a bankrupt contalned walvers of the debtor's 
exemption, and were liens on real estate which was sold for enough to 
pay the exemption and also the full amount due the Judgment credltors. 
The bankrupt elected to take out of the real estate, and w&s entitled 
to $300 out of the proceeds of a salé thereof, and this amount, comlng 
Into 'the hands of a trustée, was attached by the judgment credltor in the 
State court to satlsfy in part the uncoUected balance due thereon. Held, 
that the trustée held the amount of Buch exemption as an indlvldual, 
and not as a trustée, the fund belng subject to the exclusive Jurisdlc- 
tlon of the state court, Independent of the bankruptcy proceeding; and 
hence its attachment did not justify the trustée In deductlng that amount 
from the sum vyhlch would otherwise hâve been pald to the holder of the 
judgments in a bankruptcy proceeding. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. { 147.*] 
4. Bankruptct (§ 399*)— Waiver of Exemptions. 

■VSTiere a bankrupt elected to take hls exemption out of the proceeds 
of a sale of real estate, the amount thereof while in the hands of the 
trustée was subject to selzure under a judgment containing a waiver of 
exemption. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 399.*] 

In Bankruptcy. 

Thomas K. Leidy and William P. Young, for claimant 
Christian H. Ruhl and Stephen M. Meredith, for trustée. 

J. B. McPHERSON, District Judge. In this estate there are two 
certificates from the référée, and each may properly call for a few 
words in explanation of the court's décision. The first certificate 
has to do with the amount to which a créditer was entitled as à 
secured debt, and may be briefly disposed of by saying that the 

*For other cases see same topic & i numbeb in Dec. & Am. Dlgs. 1307 to date, & Rep'r Indexe* 
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sum due was to b'e determined from conflicting évidence, and that 
no sufificient reason appears for rejecting the referee's finding. The 
claimant, Jacob H. Brendlinger, had two valid judgments aggregat- 
ing $1,400. But they were admittedly given as collatéral security, 
and the only question was what class or classes o£ debts they were 
intended to cover. The claimant's position was that they were in- 
tended to be collatéral for ail the bankrupt's indebtedness to him, 
past, présent, and future, while the bankrupt testified that they were 
only to secure spécifie debts that were in existence at the time when 
the judgments were confessed. The référée accepted the bankrupt's 
testimony as correct, and upon that assumption the amount awarded 
to the claimant as a secured debt should not be disturbed. 

The order of February 19, 1909, is therefore affirmed. 

The second certificate raises a différent question. Both thèse judg- 
ments contain waivers of the debtor's exemption, and were hens up- 
on real estate that was sold for enough money to pay the exemption 
and also the full amount due to the judgment créditer. If, therefore, 
the District Court had complète jurisdiction over the bankrupt's ex- 
emption, it would hâve been necessary to disregard the exemption in 
making distribution (since the bankrupt had waived his privilège 
in favor of Brendlinger) and to apply the whole of the exemption 
fund, if necessary, to the payment of the two liens. But, as is well 
known, the bankruptcy court bas no jurisdiction over a debtor's ex- 
emption, except to set it aside, and nothing else was donc in the 
présent case. The bankrupt elected to take out of the real estate, 
and under the Pennsylvania practice he was entitled to $300 out of 
the proceeds of sale, as the realty could not be divided so as to satisfy 
his claim'in kind. This amount came into the hands of the trustée, 
and was thereupon attached by Brendlinger as the holder of the two 
judgments above referred to, in order to satisfy in part the uncol- 
lected balance due upon thèse debts. The attachment exécution was 
issued out of the court of common pleas of Berks county, where the 
two judgments had been entered of record. For some reason that 
does not clearly appear the référée regarded this attachment exécu- 
tion as at least likely to resuit in collecting $300 of the balance due 
upon the judgments, and deducted that sum from the amount that 
he would otherwise hâve awarded to Brendlinger, directing the trus- 
tée, however, to hold it until the resuit of the attachment should be 
known. Upon what theory this order was made I hâve not been 
informed, but I do not see how it can be sustained. The principles 
that govern the marshaling of assets do not apply. Only one fund 
was before the référée for distribution, namely, the net proceeds of 
the real estate after the exemption had been deducted, and the claim- 
ant was clearly entitled to a definite sum out of those proceeds. The 
fact that the trustée was in possession of another fund, in which the 
bankrupt had an interest, had no bearing on the claimant's right to 
recover the full amount of his award. The référée had no jurisdic- 
tion to distribute this second fund, and no right to détermine who 
was entitled to receive it. The fact that it also was in the hands of 
the trustée was a mère accident. He did not hold it as trustée, but 
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as an individual, and the money was as clearly liable to attachment 
in his hands as the land would hâve been hable to seizure under 
exécution issued upon the claimant's judgments, if the exemption 
had been set apart in kind. In the latter event it would scarcely 
hâve been asserted that the claimant would hâve been obliged to 
give up his claim upon the land thus set apart, unless he would de- 
duGt its value from tlie sum awarded to him out of the remaining 
portion of the debtor's realty. The fund of $300 was subject to the 
exclusive jurisdiction of the state court, and, if the bankrupt's cred- 
itors think that they hâve a claim to subrogation upon that fund 
growing out of the fact that Brendlinger has been paid in part out 
of the fund distributed by the référée, they should make their con- 
tention before the common pleas. Certainly the référée had no au- 
thority to détermine what should become of the $300, or to décide 
that if Brendlinger had successfully attached it he must give up a 
like amount out of the fund before the référée. 

The' order of February 20, 1909, is therefore modified, so as to 
require the trustée to pay over to the claimant, Jacob Brendlinger, 
the full amount awarded to him out of the proceeds of the bank- 
rupt's real estate. 



In re COMER & CO. 

(District Court, E. D. Pennsylvania. Jime 28, 1909.) 

No. 3,245. 

Bankbtjptcy (§ 266*) — Assets— Liquob License— Sale. 

ïlie tertDS on wliich a banifrupt's liquor license was sold requlred a casli 
deposlt, and provided that tlie balance should be deposited with the rc- 
ceiver or trustée on or before a day set for the hearing of an application 
for transfer, and that the whole amount would be refunded to the pur- 
chaser unless the license was transferréd, provided the license was not 
transferred because of purchaser's disability, in wlùch case the money 
should be forfelted. HvU, that a transfer having been refnsed, speeifi- 
cally because the purchaser was not a proper person to hold a license, he 
was not entitled to a return of the earnest money paid. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 266.*] 

In Bankruptcy. 

Clinton O. Mayer, for receiver. 
Julius C. Levi, for Louis Gordon. 

J. B. McPHERSON, District Judge. The nature of this controver- 
sy will appear by the following extract from the report of the référée 
(Joseph Mellors, Esq.) : 

"On the 8th day of October, 1908, under the authority of your honorable 
court, a receiver's sale in bankruptcy was had of the wholesale license, stock, 
and flxtures of a liquor store at No. 616 South Seventb street. At said sale 
it was announced by the auctioneer that the deposit money would not be re- 
turned if the license court refnsed to transfer the same on account of the 
character of the person, nor would it be returned if the person who purchas- 
ed the same was unable to comply with the terms of the sale. This statement 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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was made orally by tlie aiictioneer, and was also part of tlie couditions of tlie 
sale as set fo;'th in the catalogue, whicli was read before the sale, and tlie 
catalogue was distributed to Intended purchasers and to those présent at the 
sale. Sald catalogue Is hereto annexed and made part of this report. 

"After reading the ternis of the sale and durlng the sale the auctioneer au- 
nounced that if there was any bidder who knew why the license should not 
be transferred to hlm he should not bid. 

"There were other bldders présent at the sale, froni 40 to 50. 

"The license was knocked down to one Louis Gordon of 203 South Elghth 
Street, Philadelphia, for the sum of $3,075, and $500 was paid by him ou ac- 
count of the sale. The said sale was conflrmed by your honorable court on 
the 9th day of October, 1908, and upon a hearing of the application by the 
said Louis Gordon for a trausfer of the license of the sald bankrupts to him, 
to sell liçiuors at wholesale at No. 616 South Seventh street, the court of quar- 
ter sessions ref used liis application ; Gordon having admitted before the court 
that at the time he bought the said license he was not able to coinply with 
the terms of the sale, and that he was not then even able to coniply with said 
terms. 

"He also admitted that the nioney he deposited was not his money, but 
money he had borrowed from a relative of his. The court upon thèse grounds 
refused to transfer the license to him, as not being a proper person. • 

"6n a resale of the assets of said bankrupt on November 13, 1908, the high- 
est priée realized therefor was $1,600, so that by reason of the action of the 
said Louis Gordon the estate of the sald bankrupts not only lost the différence 
between sald sales, but also the additional expense of maintaining and keep- 
Ing the property from the 8th day of October, 1908, until December, at whicli 
time the next license court met. 

"From the foregoing facts it is very apparent to the mind of the référée 
that the said sum of $500 deposited by the sald Gordon with the receiver at 
the time of the sale of the assets of the bankrupts is rightfully held by the 
receiver (now trustée) for the beneiit of creditors, and the référée bas no hesl- 
tancy in recommending that the pétition flled in your honorable court by the 
said Gordon for the return of the same should be dismissed." 

The argument in behalf of Louis Gordon, the petitioner, is based 
on a misunderstanding of the court's order of September 25th, under 
which the sale to Gordon on October 8th was made. The order ap- 
pointed a receiver and authorized him "to take possession of ail the 
assets of said bankrupts and to expose the same at public sale or ven- 
due upon ten days' notice to ail known creditors." This included the 
liquor license of the bankrupts ; but it imposed no conditions upon the 
sale, leaving thèse détails to the receiver's discrétion — subject, of 
course, to review by the court if they should prove to be improper or 
unreasonable. The terms proposed by the receiver and published at 
the sale were, I think, reasonable, and Gordon made his bid with full 
knowledge of the risks of the enterprise upon which he was entering. 
The refusai of the court of quarter sessions of Philadelphia county 
to permit the transfer was put upon the ground that he was not a 
proper person to hold a license, and it also appears that he was not 
able to comply with the terms of sale. Thèse terms were as follows : 

"The sale of the license subject to the transfer of the court of quarter ses- 
sions. 

"$500 to be paid in cash as deposlt on the license at the time of sale. 

"The balance of the purchase money of the license in cash to be deposited 
with the receiver or trustée on or before 10 a. m. of the day set by the court 
of quarter sessions for hearing the application for the transfer, the whole 
amount to be refunded to the purchaser uiiless the license be trnùsferred to 
him, provided the transfer is not refused on aecouut of any disability on the 
part of the purchaser. 
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"(6) Upon (allure to comply wlth the above terms, the money deposited In 
part payment shall be forfeited." 

It is évident, I think, that Gordon's bid was made in view of, and 
in compliance with, thèse unequivocal conditions, and I see no ground 
upon which he is now entitled to asli that they should in effect be set 
aside. He made his contract with référence to thèse conditions, and 
he is bound by their terms. If the transfer had been refused on other 
grounds than his personal disability, or if it did not appear at ail upon 
what ground the refusai rested, a différent question might be pre- 
sented. 

It should be added that the terms of the resale were identical with 
the terms under which Gordon's bid was made, as appears from the 
receiver's return that was confîrmed by the court on November 16th. 

The order of the référée is afïirmed- 



In re MILLER. 

(District Court, E. D. Pennsylvanla. June 28, 1909.) 

No. 2,92T. 

1. BANKBtrPTCT (§ 270*) — LlQTJOE LiCENSE— SALE— TEANSFEE— REFUSAL BT 

State Couet. 

Where a bankrupt's Uquor Ucense was sold subject to transfer, an In- 
qulry by the bankruptcy court to ascertain the grounds on which the state 
court refused to transfer the license to the purchaser was not a collatéral 
attack on the state court's order. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. I 270.*] 

2. Bankbuptcy (J 303*) — Sale of Assets— Liquoe License— Conditions— 

FRAUD— BUEDEN OF PEOOF. 

Wliere a bankrupt's liquor license was sold snbject to transfer, and 
transfer was refused, the burden of proof that such refusai was brought 
about by the purchaser's fraud was on those asserting fraud as a défense 
to the purchaser's right to recover the amount pald. 

[Ed. Note.^For other cases, see Bankruptcy, Dec. Dlg. § 303.*] 

3. Bankruptcy (§ 266*) — Assets — Sale— Conditions— Eabnest Money— Re- 

TUBN. 

Where a bankrupt's liquor license was sold by the trustée subject to 
transfer by the court of quarter sessions, and the court refused a trans- 
fer wlthout giving a reason for the refusai, the purchaser was entitled to 
a refund of the earnest money pald. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 266.*] 

In Bankruptcy. 

Wessel & Aarons, for trustée. 
Monaghan & Phillips, for claimant 

J. B. McPHËRSON, District Judge. This case differs in an im- 
portant particular from In re Corner & Co., 171 Fed. 361, in which a 
similar application has just been refused. There the conditions of sale 
were such as to make it necessary to inquire into the reasons that mov- 
ed the court of quarter sessions to refuse the transfer of the license, 

'For otlier oas«» see same topic & i kumbbs In Dec. & Am. Dlgi. 1907 to data, éc Rep'r Indexe» 
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for one of thèse conditions was that the purchase money would not 
be refunded if the transfer was refused by reason of the purchaser's 
Personal disabihty. Of course, such an inquiry is not in any sensé a 
collatéral attack upon the order of the court of quarter sessions. It 
is a mère effort to learn upon what ground the refusai is put; and, if 
the effort should not be successful, the order must be regarded as bas- 
ed upon some ground that might legally move the discrétion of the 
county court. If the reason for the refusai does not appear, certainly 
this court cannot assign one ground rather than another for the ac- 
tion of the quarter sessions ; it is bound to accept the naked fact of 
refusai and give it proper effect. But, where it appears clearly and 
affirmatively that the refusai was put by the quarter sessions upon the 
ground of the applicant's personal disability, and upon that alone, there 
seems to be no reason why the actual fact should not be taken into 
account in its bearing upon the purchaser's claim to hâve his money 
refunded. 

In the présent case the conditions of sale were essentially différent 
f rom those that governed the décision in Re Comer & Co. Only one 
condition need be noticed — "Sale subject to the transfer of license by 
court of quarter sessions." Clearly, under this explicit condition, re- 
fusai by the court for any reason within its discrétion would entitle 
the purchaser to a return of his money; and that is the situation now 
presented. The court first marked the application "withdrawn," but 
afterwards, upon further considération, marked it "refused," giving 
no reason for this final order. As the conditions of sale did not call 
for any inquiry into the reasons for the refusai, such action of the 
quarter sessions is conclusive, except perhaps in the single case where 
it is charged that its refusai was brought about by the purchaser's 
fraudulent procurement. In that event it may be doubtful whether 
he could be allowed to take advantage of his own fraud, and to shield 
himself behind what under ail other circumstances would be the con- 
clusiveness of the order. For the purposes of this case, I shall assume 
that the question of his fraud may be looked into, and I hâve there- 
fore considered the dispute from that point of view. The référée does 
not in terms find that the purchaser's conduct was fraudulent; but, if 
his report is understood to be a substantial finding to that effect, i 
can only say that I am unable to agrée with the conclusion. Fraud is 
not to be presumed. It must be proved, and the burden is on those who 
assert it. Bearing thèse well-known rules in mind, I think it will be 
found that there is uncertainty enough about the proper inferences to 
be drawn from the testimony to require the court to décide that the 
necessary proof has not been forthcoming. Some of the circumstances 
are, no doubt, suspicions ; but most of them are ambiguous in meaning 
and are capable of supporting either theory of the purchaser's conduct. 
On the whole, and without discussing the détails of the testimony, it 
seems clear to me that the proper amount and quality of proof are i.ot 
présent, and that the referee's order cannot be sustained. 

It is therefore set aside, and the court now directs that the trustée 
pay to the petitioner, William Lindig, the sum of $1,000 that was de- 
posited as hand money at the sale held on January 11, 1908. 
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In re McCANX BROS. ICE CO. 

(Pistrlct Court, E. D. Pennsylvania. June 26, 1900.) 

No. 8,190. 

1. Bankeuptcy (§ 228*)--Decision of Refekee—Rbview— Objections to Ev- 

idence. 

Au objection to certain évidence, not made before tlie référée In bank- 
ruptcy, could not be considered on review of the décision on certiflcate. 

[Ed. Note. — For otlier cases, see Bankruptcy, Dec. Dig. § 228.*] 

2. Bankeuptcy (§ 228*) — Refekeb's Décision— Review. 

Décision of a référée in bankruptcy on a question of fact on conflict- 
ing évidence will not be disturbed on a certiflcate to tlie District Judge, 
except for plain niistake. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. J 228,*] 

In Bankruptcy. 

Robert J. Byron, for executors of estate of Joseph McCann. 
G. Von Phul Jones, for trustée. 

J. B. McPHERSON, District Judge. As the testimony clearly 
disclosed, the afïairs of the partnership known as McCann Bros. 
(which is also in bankruptcy) and of the corporation known as Mc- 
Cann Bros. Ice Company were so confused that it is by no means easy 
to décide with confidence whether the money that was lent by the estate 
of Joseph McCann was borrowed by the partnership or by the corpora- 
tion. A large fraction of it was undoubtedly used by the corporation ; 
but this fact does not of itself décide the question: Which was the 
borrower? The referee's conclusion that the money was lent to the 
partnership, and not to the corporation, and therefore that the claim 
of Joseph McCann's executors against the ice company cannot be sus- 
tained, is based in part upon the entries in the books of the ice com- 
pany and in the books of the partnership; and objection is now made 
that thèse books were not compétent évidence against the decedent's 
estate, in the absence of proof that he had knowledge of the entries 
that were offered to affect the executors' claim. The objection can- 
not be considered, however, for the plain reason that it was not made 
before the référée. The books of both concerns were treated by ail 
parties as important and compétent évidence, and a large part of the 
testimony that was taken is occupied with the entries therein ; no ob- 
jection whatever having been made by any person to their admission 
or their relevancy. Moreover, the most significant books — the respec- 
tive cashbooks of the partnership and of the corporation — were form- 
ally ofifered in évidence (Notes, page 67) by the attorney for the execu- 
tors who is now objecting to their competency. Obviously, thèse in- 
consistent attitudes cannot be successfully maintained. 

Apart from this question, the case présents the familiar situation of 
a conflict of évidence — niuch of it from the mouths of witnesses who 
appeared before the référée — which has been settled by the findings 
of fact. The courts hâve often said that such a finding should not be 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 
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(Hsturbed, except for plain mistake ; and in following that rule upon 
the présent occasion I need only add that I hâve examined ail the évi- 
dence that was before the référée, without being able to détermine 
that he has corne to the wrong- conclusion. 

The two orders of the référée (David W. Amram, Esq.), dated June 
3, 1909, are affirmed. 



In re McCANN BROS. 

(District Court, E. D. Pennsylvaiiia. June 26, 1909.) 

Ko. 3,202. 

In Bankruptcy. Exceptions to spécifications of objection to discliarge and 
motion to amend. 

Robert J. Byron, for banlirupts. 

G. Von Phul Jones, for objectlng creditors. 

J. B. McPHERSON, District .ludge. ïhe motion flled May 3, 1909, to 
ameud the spécifications of objection to the bankrujjts' discharge is hereby 
allowed. 

The spécifications thus amended are, I think, sufficient in form to require 
considération. Whether they are ail, or any of tbem, suflicient in fact, dé- 
pends, of course, on the testiniouy that niay be produced at the hearing. The 
efCect of the four-months limitation is, I tliinli, a matter for détermination 
then. The objecting creditor charges that the banlirupts concealed property 
from the trustée, under section 29b (1), and made false oaths, under section 
29b (2); but there is no charge that they trausferred property with inteut 
to defraud, under section 14b (4). See Act July 1, 1898. c. 541, 30 Stat. 554 
(U. S. Comp. St. 1901, p. 3433). It is true that the coneealment is sald to hâve 
been accoinplis" ed liy the transfer of property at a tinie beyond the four 
months limit ; but the spécifications are evidently drawn to raise the ques- 
tion whether the offense is continuing, so that the limitation is net to be ap- 
plied. This dispute should be determined, I thinlc, after an examination and 
discovery of ail the facts, rather than upon a summary heariug concerning 
the si,iificiency of the spécifications in détail. 

The motion to dismlss the spécifications is refused, and the clerk is directed 
to instruot the référée to hear the pétition for discharge and tlie objections 
thereto, and to report thereon as speedily as uiay be conveuient. 



In re LEE. 

(District Court, E. D. Pennsylvauia. July 1, 1909.) 

No. 2,770. 

Bankbuptct (I 328*) — Olaims— Piling— Time— "Confirmed." 

Bankr. Act July 1, 1898, c. 541, §■ 57n, 30 Stat. 561 (TJ. S. Comp. St. 
1901, p. 3444), provides that olaims shall not be proved subse(iueut to one 
year after the adjudication. "Adjudication" is deflned by section 1, subsec. 
2, as the date of the entry of a decree that the défendant in a bankrupt- 
cy proceeding is a bankrupt, or, if such decree is appealed from, then 
tlie date when such decree is flnally couflrn:ed. Held, that the word "con- 
flrmed" is not synonymous witli "afflrmed," but Includes the termina- 
tion of an appeal from a bankruptcy adjudication by dismlssal, so that 
vvhere an adjudication was appealed from, and the appeal disniissed, cred- 

•For other cases see saine topic & § numbek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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Itors were entUled to prove their claims wlthln a year f rom the date of 

snch dlsmissal. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. i 328.* 

For other définitions, see Words and Phrases, toI. 2, pp. 1425-1427.] 

In Bankruptcy. On certificate of référée. 

J. Aubrey Andersen and J. Howard Reber, for trustée. 
William A. Carr, for claimants. 

J. B. McPHERSON, District Judge. This controversy présents a 
narrow question for détermination. Its nature appears in the follow- 
ing extract from the report of the référée (Théodore M. Etting, 
Esq.) : 

"Section 57n of the présent act (Act July 1, 1898, c. 641, 30 Stat. 561 [D. 
S. Comp. St. 1901, p. 3444]) provides that 'claims shall not be proved subsé- 
quent to one year after the adjudication.' The définition of the word 'ad- 
judication' (section 1, subsee. 2) Is as follows: 'Adjudication shall mean the 
date of the entry of a decree that the défendant in a bankruptcy proceed- 
ing Is a bankrupt; or, if such decree Is appealed from, then the date when 
such decree is finally conflrmed.' The followlng facts are relevant to the 
question certlfled: 

"On July 6, 1907, a decree was entered In the District Court adjudging 
Preston B. Ijee a bankrupt, and on the same day the matter was referred to 
the undersigned as one of the référées in bankruptcy. 

• "On July 13, 1907, the bankrupt presented a pétition for a wrlt of error 
to the United States Circuit Court of Appeals, and on thls application an 
order was entered allowlog the appeal and suspendlng ail further proceed- 
ings in the District Court untll the détermination of sald wrlt of error. 

"On September 17, 1907, the appeal not having been perfected, a stipula- 
tion was flled of record, signed by the attorney for the bankrupt ahd by the 
attorney for the petltlonlng credltors, agreeing that the appeal taken by 
Preston B. Lee from the adjudication entered In the District Court shoul'd be 
dismlssed, pursuant to rule 16 of the Circuit Court of Appeals (150 Fed. xxix, 
79 C. C. A. xxlx). The followlng order was entered by the Circuit Court of 
Appeals: 

" 'And now, September 17, 1907, It is ordered that the appeal taken by Pres- 
ton B. Lee be docketed and dismlssed under the rule of court.' 

"On September 24, 1907, the above certificate of dlsmissal of appeal was 
retumed to the District Court. The claims referred to In the order made 
by the référée, and whlch are certified as above, were offered for proof as 
follows: : 

. Jennle K. I^ee, August 24, 1908. 
Mizabeth M. Lee, September 2, 1908. 
Building & Loan Association, September 11, 1908. 

"The contention ôf counsel for the trustée is that, as the year began to 
run on July eth, the date of adjudication in the District Court, consequent- 
ly it had expired before any of the clairns above referred to were ofCered 
for proof, and In this connection It is argued that the only decree of record in 
the case Is that of July 6, 1907, the date of the original adjudication. I am 
unable to see that the rlghts of credltors can In any wlse be changed by the 
f act that the order made on the 17th of September was one of dlsmissal In- 
stead of final confirmation. The Intention of Oongress clearly was to glve 
clainiants a full year In whlch to prove their claims. Betjiyeen July 13, 1907, 
and September 17, 1907, ail proceedings in the District Couirt were suspended, 
by order of that court, and the référée was, consequently, without authorlty 
to pass upon the claims, had they been offered for proof during that inter- 
val. The statute of limitations does not run when, by an ordèr of court oi 
any other paramount power, the remedy glven is not ayallable. Braun v. 
Sauerweln, 10 Wall. 218, 19 L. Ë^. 895 ; Cavanaugh v. Britt, 90 Ky.' 273, 13 
S. W. 9i22 ; Clark v. Green, 62 Mich. 355, 28 N. W. 894. 

*For other oaseï ue lam* topio & { NtriisiB In Dec. ft Am. Dlga. 19C7 to date, & Rep'r Ibdezea 
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"It is ndt supposable that such a solecism can exist In the law as to say 
that one must exercise a right wlthin a certain perlod or be debarred from 
doing so, when durlng the fsame perlod the exercise of such right is forbid- 
deii. If, prier to tlie dlsmlssal of the appeal, 11 months and 29 daya Iiaa 
run since the decree of the District Court, the time glven creditors for prov- 
ing claims under the trustee's contention would hâve been 1 day, or, it the 
proceedlngs on appeal had talcen more than a year, creditors would never 
hâve had the opportuuity of proving thelr claims at ail." 

It will be seen, I think, that the question has to do with the meaning 
of the Word "confirmed," as it is used in section 1 of the act. In this 
section Congress is defining certain words and phrases, and it is évi- 
dent that in dealing with the word "adjudication" the decree itself was 
not the matter chiefly in mind, but the day when the decree became ef- 
fective — "adjudication shall mean the date," etc. This is the most im- 
portant event in the bankruptcy proceedings. It is frequently refer- 
red to throughout the act, and the day when it occurs is repeatedly 
niade a point of departure from which time is to be reckoned, either 
backward or forward, or a point at which rights are to accrue. It was, 
therefore, most désirable that there should be précision about the time 
when the decree should take effect, and this was attained in the first 
instance by fixing upon the date when the decree should be entered. 
But it was immediately apparent that the decree might not be acquiesc- 
ed in. The bankrupt, or other person entitled, was allowed to appeal 
(section 25a [1]), and necessarily there would be some delay before 
the appellate tribunal could détermine the validity of the decree. 
Aleanwhile the administration of the estate would inevitably be sus- 
pended (except in rare contingencies) until the fundamental question 
coiild be decided whether a bankrupt estate was before the District 
Court at ail. Therefore, as the administration of the estate was to be 
suspended, and as it was, uncertain how soon its administration could 
be resumed, it was obviously necessary to détermine how the delay 
should afïect such rights as depended upon the "adjudication." This 
problem was solved in a sirtiple and appropriate way, by moving the 
date of the decree^and therefore the "adjudication" — forward to the 
date when the obstacle of the appeal should be removed. Bythis de- 
cree a new starting point is furnished from which periods of time 
are to be computed — an arrangement, that is evidently' fair to ail in- 
terests. Of course, if the appeal. should succeed, the decree of adjudi- 
cation disappears, and there is no bankrupt estate to administer ; but, 
if the appeal does not succeed, the estate becomes again fully subject 
to the court's control. Evidently, an appeal may faiï in either of two 
ways. It may be heard on the meHts of such questions as are raised 
by the appellant,,and the deci;ee rnay be affirmed, or it may be dismiss- 
ed without a hearing. Clearly, also, a dismissal may be brought about 
either by consent of the parties or by the action of the appellate tribu- 
nal; and (howeyef brought about) it may take place either before' a 
hearing or at the hearing. But in either of thèse contingencies— âf- 
firmance or dismissal — the resuit is the same. The obstacle to en- 
forcing the decree is removed, and this, I think, is what is meant by 
"confirming" the' decree. In my opinion, the meaning is not confined 
to a technical affirmance — the failure to use that well-known , word 
may be significant — but is broad enough to include whatever other 
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action is taken that results in "confirming" the decree ; that is, in leav- 
ing it to stand in full force and effect. It is no doubt true, as was 
decided in United States v. Gomez, 23 How. 326, 16 L. Ed. 553, that : 

"A motion to docket and dlsmiss a cause from the failure of the appellant 
to flle the record within the time requlred by the rule of this court, when 
granted, Is not an affirmance of the judgment of the court below. It only 
remlts the case to the court below to hâve proceeclings to carry that judg- 
ment Into effect, if in the condition of the case there is nothing to prevent it." 

But that, I think, is not the point hère. Undoubtedly there was no 
"affirmance" of the decree under considération; but the dismissal of 
the appeal may hâve been a "confirmance" within the meaning of that 
Word as it is used in the bankruptcy act, and to this opinion I decidedly 
incline. 

The décisions concerning the power of the courts to allow a claim 
to be filed after a year hâve no application. If the year is to be com- 
puted from July 6th, the claims are out of time ; but, if the act provides 
that the computation shall not begin until September, they are within 
the year. In either event the question is decided by the statute, and 
the court simply applies the législative rule. Neither are the décisions 
helpful that hâve discussed the periods of limitation prescribed by law, 
and the causes that may in effect prolong thèse periods ; for the pré- 
cise question hère is simply, when did the limitation begin to run? 
And if it be true that the answer is to be looked for in section 1 (3), 
and is to be found in the meaning of the word "confirmed," it is évi- 
dent, I think, that the controversy is ended as soon as the scope of that 
Word has been determined to be wide enough to include dismissal of 
an appeal. It may be that, even if the year's limitation began to run 
on July 6th, it was suspended until the appeal was dismissed (Braun 
v. Sauerwein, lO" Wall. 218, 19 L. Ed. 895); but, while this position 
may be sound, I prefer to put the décision on the other ground. In 
brief, as I regard it, "confirmed" either has the technical- meaning of 
"affirmed," and in that event the claim should hâve been rejected, or 
its meaning includes "dismissal," and, if this be correct, the claims 
were properly allowed. 

The order of the référée is affirmed. 



McLAUGHLIN v. HEBRON MFG. CO. 
(Circuit Court, D. Rhode Island. July 1, 1909.) 

No. 2,888. 

%. Abatement awd ReviVal (I 54*) — Actions That Subvive— Action fob 
Injuries— Death. 

Where death does not ensue from the injuries complained of, but from 
other causes, an action for the injuries survives. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. |§ 
255-278; Dec. Dig. i 54.*] 

*For other casea see same topic & l ncmber in Dec. & Am. Digs, 1907 to date, & Rep'r Inâaxei 
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2. Deatii (§§ 82, 83*) — Eléments of Liability— Pain and Suffeeing— Eabn- 

INQ CAPACITr DUEING LiFETIME. 

In an action for wrongful death, alleged to hâve ensued in conséquence 
of decedent's injuries, allégations of pain and sutfering, and incapacity 
to 0iim wages during life, were Inelevant. 

[Ed. Note. — For other cases, see Death, Cent. Dig. §§ 106, 307; Dec. 
Dig. §■§ 82, 83.* 

Mental suffering as élément of damages, see note to Chicago, R. I. & 
P. Ky. Co. V. Caumeld, 11 C. C. A. 5G3.] 

3. Action (§ 48*) — Joindeb— Action iob Injubies and Death. 

Counts for inj\iries , recel ved by plaintiffi's intestate, from which death 
did not ensue, were properly joined with counts for wrongful death, al- 
legiug that the death resulted from the Injuries. 

[Ed. Note.^— ï^or other cases, see Action, Dec. Dig. § 48.*] 

A. B. Crafts, for plaintiff. 
Herbert Almy, for défendant. 

BROWN, District Judge. This. is a demurrer to a déclaration for 
négligence. The first and second counts allège that as a conséquence 
of injuries received the plaintifiE's intestate was incapacitated to labor, 
was rendered insane, and put to great expense for médical attend- 
ance, etc. Neither the first nor second count allèges that death 
ensued in conséquence of the injuries. Where death does not ensue 
from the injuries complained of, but from other causes, an action 
survives, but of différent character from that which is given by the 
statute in case of death. Lubrano v. Atlantic Mills, 19 R. I. 139, 
32 Atl. 205, 34 L. R. A. 797. The statute providing for survival 
of actions embracés actions for injuries to the person other than 
those which resuit in death. The first ground of demurrer, that 
the causes of action in the first and second counts do not survive the 
death of the intestate in this state, is not well taken. 

The third and fourth counts allège that death ensued in consé- 
quence of the injuries. They also allège pain and suffering, incapac- 
ity to earn wages during lifetime, etc. Each of thèse coiints is, in 
my opinion, subject to the objection that it Contains allégations of 
pain and suffering, etc., which are irrelevent in view of the alléga- 
tion that the injuries resulted in death. 

The question of the right of the plaintiff to join in a single déc- 
laration counts which allège that the injury resulted in death and 
counts which do not allège that death ensued is not properly raised 
by the demurrers. The plaintiff's counsel at the argument stated 
that, in view of the uncertainty of the question of fact whether the 
death of plaintiff's intestate more than two years after the date of 
the injury was due to the injury or to other causes, he has declared 
in the first and second counts on the theory that death did not ensue 
and in the third and fourth counts on the theory that death did en- 
sue as a direct conséquence of the defendant's négligence, While 
thèse are distinct causes of action (Union Pacific R.*R. Co. v. Wyler, 
158 Ù. S. '2éS, IS Sup. Ct. 877, 39 L. Ed. 983), I see no reason why 
counts of this character may not be joined in a single action (Gould's 

•For other cases see same topic & § ncmbbr in Dec. & Am. Digs. W07 to aate, & Rep'r Indexe» 
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Pleading, c. 4, §§ 79-83, inclusive). There will be sortie différence 
in the rule of damages and some practical inconvenience in the trial 
as the resuit of such joinder. If the plaintiff should succeed in es- 
tablishing négligence, the jury would hâve to be instructed to find 
whether or not death ensued as a conséquence, and if so to find 
damages according to one rule, and if not to find damages accord- 
ing to another rule, This is no greater practical difficulty than arises 
in many trials, and is a difficulty arising, not from any fault of the 
pleader, but from uncertainty as to the subject-matter. No mère 
rule of pleading should be so applied as to require the plaintifï to 
décide at his péril in advance of the trial a question upon which 
médical men. may disagree. 

The third and fourth counts should be amended by striking out 
ail matters which are relevant only in an action where death does 
not ensue. 

The demurrer is sustained as to the third and fourth counts; de- 
fendant to amend within tvi^o weeks. 



THACKER COAL & COKE CO. v. NORFOLK & WESTERN RY. CO. 
(Circuit Court, S. D. West Virginia. May, 1909.) 

Removal or Causes (§■ 102*) — Grounds foe Bemand— Want of Jurisdiction. 

No cause is removable unless it is concurrently cognizable by the state 
and fédéral courts, and If a défendant, Iiaving removed a cause, tliere- 
after moves to dismiss becanse of lack of jurisdiction of the state court 
over the subjeet-niatter, It Is the duty of the fédéral court, at least where 
the question is in doubt, on seasonable motion therefor to reniand the 
cause, that the state court may for Itself détermine the question of itS 
jurisdiction. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 220 ; 
Dec. Dig. § 102.*] 

In Equity. On motion by plaintiff to remand to the state court. 

Z. T. Vinson, for the motion. 

Holt & Duncan and Jos. I. Doran, opposed. 

KELLER, District Judge. The Thacker Coal & Coke Company, a 
corporation organized under the laws of West Virginia, presented its 
bill to the judge of the circuit court of Mingo county against the Nor- 
folk & Western Railway Company, a corporation organized under the 
laws of the state of Virginia praying for an injunction to prevent said 
railway company from filing before the Interstate Commerce Commis- 
sion a new and increased schedule of joint rates governing the ship- 
ment of coal from certain points in West Virginia to certain ports on 
the Great Lakes. The judge of said court, upon motion of plaintiff and 
without notice to the défendant, granted a temporary restraining or- 
der or injunction restraining the défendant from filing the said sched- 
ule of proposed rates with the Interstate Commerce Comrnission pend- 
ing the further order of the court. 

At this stage of the proceedings the défendant appeared specially be- 

'For other cases see same toplc & § nombek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fore the judge of said court and tendered a pétition to him in vacation 
of the court (ail the foregoing proceedings having been had in vaca- 
tion and at chambers) praying that the court proceed no further in the 
matter, except to direct the removal of the cause to the United States 
court for the Southern district of West Virginia, and tendering a prop- 
er bond conditioned as provided in the act of Congress governing re- 
movals. The judge of said state court accordingly issued his order 
for the removal of said cause, and the défendant caused the record to 
be docketed in open court at Huntington (the court being then in ses- 
sion), and entered its spécial appearance to the bill for the purpose of 
moving to dismiss the bill for lack of jurisdiction of the state court, 
and at the same time the plaintiff appeared specially for the purpose 
of moving the court to remand the cause to the state court on the 
ground that the same was improperly removed to this court. 

Several questions in regard to removal cases are well settled and are 
fundàmental, and I will briefly state and call attention to those that 
hâve influenced me in the décision of the matter now before me. 

No case is removable except such as is concurrently cognizable by 
the state and fédéral courts. This is made perfectly clear by Act 
March 3, 1875, c. 137, § 2, 18 Stat. 470, as amended by Act March 3, 
1887, c. 373. § 1, 24 Stat. 552, and corrected by Act Aug. 13, 1888, c. 
866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 509). That section, so 
far as it is material to this question, reads as f ollows : 

"That any suit of a civil nature at law or in equity arislng under tlie Con- 
stitution or laws of tlie United States or treaties made, or which sliall be 
made, under their authority, of whicli the Circuit Courts of the United States 
are given original jurisdiction by the preceding section, which may now be 
pending, or which may hereafter be brought, in any state court, may be re- 
moved by the défendant or défendants therein to the Circuit Court of the 
United States for the proper district. Any other suit of a civil nature, at 
law or in equity, of which the Circuit Courts of the United States are giv- 
en jurisdiction by the preceding section, and which are now pending, or which 
may hereafter be brought, in any state court, may be removed into the 
Circuit Court of the United States for the proper district by the défendant or 
défendants therein, being nonresidenta of that state. * * * " 

It will thus be seen that removals are only authorized of suits of a 
civil nature of which the Circuit Courts are given jurisdiction by the 
preceding section, and by référence to section 1 of Act March 3, 1875 
(whether as originally passed or as amended and corrected by acts of 
1887 and 1888), it will be found that the only civil jurisdiction confer- 
red by that section is concurrent with that oÏE the courts of the several 
States. Hence it follows that a pétition for removal (if the removal 
be sustainable) admits that the state court whence the suit was re- 
moved had jurisdiction of the subject-matter of the suit, and it fol- 
lows that, if it is contended by the removing party either that the state 
court did not hâve jurisdiction of the subject-matter or that the suit 
could not hâve originally been brought in the United States court for 
the district to which it was removed, on motion, seasonably made, to 
remand the case, it should be remanded to the state court. 

Manifestly, if the state court had not jurisdiction of the subject- 
matter of the suit, there can be no jurisdiction in this court upon re- 
moval, and if that court is without jurisdiction of a cause of action 
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it is to be supposée! that it will so déclare when its jurisdiction is prop- 
erly challenged. If it should décline to recognize the proper limita- 
tions upon its civil jurisdiction, the manifestly appropriate remedy is 
by appeal or writ of error to the state appellate tribunals, and eventual- 
ly, if necessary, to the Suprême Court of the United States. Certainly 
the removal act was never designed to permit questions of the extent 
of the subjects of jurisdiction in the state courts to be determined by 
the fédéral Circuit Courts; for no civil case is removable unless the 
state court had jurisdiction of the subject-matter. 

On the other hand, it would be manifestly improper to say to one 
who had filed a pétition for removal and had it granted by a state 
tribunal, or otherwise lodged the transcript of the record : 

"Tou hâve no title to contest the question of jurisdiction over the subject- 
matter, because the flling of your petitioner for removal admits that juris- 
diction, both as to the state court and as to this court." 

Because waiver cannot confer jurisdiction over the subject-matter, 
and hence the only appropriate action in such a case is to remand the 
case and allow the state court to pass upon the question of its juris- 
diction, as it is entitled to do. 

In the case at bar I express no opinion upon that point. I hâve 
similar cases before me, brought directly in my court, and will hâve 
to pass upon the question of this court's jurisdiction; but I may say 
that the only case under which I could retain such a suit in the face of 
a motion to remand would be one in which I was fully convinced both 
of the existence of jurisdiction in the state court and in this court over 
the subject-matter of the suit. The authorities are abundant to the 
effect that if the jurisdiction is doubtful the case should be remanded, 
and I may add that, if I were fully and absolutely convinced that the 
state court never had any jurisdiction over the subject-matter of thi£ 
suit, it would be my absolute duty to remand the case to that court, 
because the only authority for the exercise of jurisdiction upon re- 
moval rests upon the absolute assumption that the state court had fuU 
jurisdiction of the subject-matter. 

Remanded. 



NEUBAUER v. AMERICAN SEATING CO. 

(Circuit Court, W. D. New York. January 8, 1909.) 

No. 243. 

1. Pleading (ii 358, 359*) — Peivolousness— Sham. 

Under Code Civ. Proc. N. Y. § 500, subd. 1, provldlng that an answer 
must contaln a gênerai or spécifie déniai of each material allégation of 
the complalnt controverted by défendant, or of any knowledge or infor- 
raatlon thereof sufficlent to form a bellef, a gênerai déniai of any knowl- 
edge or information sufficlent to form a bellef as to the truth of each and 
every allégation contained in the complalnt présents an Issue which may 

•For other cases see same topic & § numbeh in Dec. & Am. Dies. 1&07 to date, & Reo'r Indexea 
171F.— 18 
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not be atricken as frivolous or sham, though the answer may contaln 
separate Independent défenses which are Inconsistent therewlth. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dig. S§ 10D&-1128; 
Dec. Dlg. §§ 358, 359.*] 

2. Plkading (S< 378*) — Issues and Psooi'— Déniai, or Knowledge. 

Where an answer contained a gênerai déniai of any knowledge or In- 
formation snfficient to form a bellef as to the truth of the allégations of 
the complaint and separate Independent défenses of new matter, plaintlff 
was bound to prove the materlal nonadmitted facts alleged in the com- 
plaint. 

[Ed. Note.— For other cases, see Pleadlng, Cent Dig. {S 1232-1234; 
Dec. Dig. § 378.*] 

8. Pleading (§ 121*) — Information and Bbliee. 

A défendant, who has no Information or knowledge of the appointment 
of a guardian ad Iltem, Is not requlred to examine the records to ascer- 
taln the fact, but may plead déniai of Information suflacient to form a be- 
llef, and rely on plaIntIfC to prove such appointment. 

[Ed. Note.— For other cases, see Pleadlng, Cent. DIg. §| 245-248; Dec. 
Dig. § 121.*] 

4. Taxation (5 593*) — Assessment— Bueden of Pboof. 

In a suit to recover an unpald tax, the burden of attacklng the assess- 
ment is on the défendant, he being presumed to hâve had notice of ail 
proceedings, to establlsh It. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 1215; Dec. Dig. 
5 593.*] 

6. Pleading (§ 359*) — Shah. 

Wliere there Is no allégation In an answer that could be strlcken, the 
déniais thereof could not be treated as sham, though they were palpably 
untrue in relation to some of the materlal mattera alleged In the com- 
plaint. 

[Ed. Note.— For other cases, eee Pleadlng, Cent. DIg. §§ 1120-1128 ; Dec. 
Dig. § 359,*] 

Leroy Andrus and Frank Westphal, for plaintifï. 
Harold Sturges Rankine, for défendant. 

HAZEL,, District Judge. This is a motion by the plaintiff for judg- 
ment on the grounds that the amended answer is frivolous and sham. 
The amended answer contains a gênerai déniai of any knowledge or 
information sufiScient to form a belief as to the truth of each and 
every allégation in said complaint contained, and it also contains sep- 
arate and independent défenses, which the plaintiff claims to be incon- 
sistent with the gênerai déniais. The cases cited in the briefs relating 
to sham and frivolous answers are not harmonious, though the subject 
has frequently been discussed by the appellate tribunals of this state. 
The decided weight of authority, however, favors the view that under 
section 500, subd. 1, of the Code of Civil Procédure of New York, an 
allégation such as is objected to by the plaintiff présents an issue which 
may not be struck out as frivolous or sham. Under such a déniai the 
plaintiff is called upon to prove the material facts (except admitted 
facts) alleged in the complaint. This I conceive to be the correct rule 
where the answer contains new matter independent of the gênerai dé- 
niais, and which are separately pleaded. See Wayland v. Tysen, 45 
N. Y. 281; Bank v. Inman, 51 Hun, 97, 5 N. Y. Supp. 457; Grocers' 

•For other cases see eame topio & i numbee In Dec. & Am. Digs. 1907 to date, & Rop'r Indexei 
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Bank v. O'Rorke, 6 Hun, 18 ; Tracy v. Baker, 38 Hun, 2G3 ; Schles- 
inger v. McDonald, 106 App. Div.. 570, 9i N. Y. Supp. 721. 

The plaintiff lays particular stress upon the case of Rochkind v. 
Perlman, 123 App. Div. 810, 108 N. Y. Supp. 234, 11.51, where the 
Appellate Division, Second Department, broadly held that a défend- 
ant cannot be permitted to deny material allégations of the complaint 
which are presumptively within his own knowledge; that he cannot 
adopt a position of ignorance as to the facts, when manifestly it is 
his duty to know them. But in that case the déniais, which stood alone, 
were not in the words prescribed by the Code. Hère the amended an- 
swer, in addition to the gênerai déniais, which were correct in form, 
contains separate défenses which concededly go to the merits of the 
litigation. The case of City of New York v. Matthews, 180 N. Y. 41, 
72 N. E. 629, is also clearly distinguishable, for there it was held that 
the burden was not on the city of showing jurisdiction in a case where 
a tax had been imposed; the défendant having failed to revievv the 
assessment. It was the same as if the action were upon a judgment, 
and hence a mère déniai that the défendant has any knowledge or in- 
formation sufficient to form a belief as to the truth of allégations which 
relate to matters of public record was properly held frivolous. 

But an allégation of the appointment cornes within this rule. The 
défendant, who has no information or knowledge of the appointment 
of a guardian ad litem, is not required to examine the records of the 
court to ascertain the fact. He may rely upon the plaintiff to make 
proof of such appointment, for the burden rests upon him ; while in 
a case for the recovery of an unpaid tax the burden of attacking the 
assessment is upon the défendant, and justly so, for he is presumed to 
hâve had notice of ail proceedings to establish the assessment. 

It is accordingly held by me that the insufficiency of the amended an- 
swer on mère inspection is not so clear as to warrant holding it frivo- 
lous and giving judgment to the plaintifï. Youngs v. Kent, 46 N. Y. 
672. As to whether the answer is sham would, I think, dépend upon 
the présence of an allégation which could be struck out. There being 
no such allégation in the amended answer, the déniais cannot be treat- 
ed as sham, even though they are palpably untrue in relation to some 
of the material matters alleged in the complaint. Schlesinger v. Mc- 
Donald, supra. 

The motion for judgment on the pleadings is denied. 



DALOZ V. UNITED STATES. 

(Circuit Court, D. Massachusetts. May 7, 1909.) 

No. 495 (2,038). 

1. Ctjstoms Duties (§ 75*) — Dotiable Value — Excessive Addition on Entbt. 
On entry an importer added to the Invoice value an aniount ttiat lie 
consldered necessary to eqnal actual market v^lue, as iierniitted by Cus- 
toms Administrative Act June 10, 1890. c. 407, § 7, 26 Stat. l.'?4, as amend- 
ed by Tarife Act july 24, 1897, c. 11, | 32, 30 Stat. 211 {U. S. Comp. St. 

TFor ottaer cases see same topic & { number in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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1901, p. 1892). It was decided on reappraisement that this addition had 
been unnecessary and that the Involce value was correct. Held, that 
the provision In said section that "duty shall not, however, be assessed 
In any case upon an amount less than the * • * entered value," in- 
dicates an intention to bind the Importer to the market value as fixed by 
hlm, regardless of the value found by the appraisers or of the gênerai 
rule of the conclusiveness of such findlng, and that therefore duty could 
not be assessed on a less amount than that on whlch entry was made. 
[Ed. Note. — For other cases, see Oustoms Duties, Dec. Dlg. S 75.*] 

2. CusTOMS Duties (§ 75*) — Addition of Invqice Items. 

Where an involce spécifies certain Items dlstinctly from the per se 
value of the article invoiced, and the Importer In enterlng the importation 
States that such items are added to make market value, they constitute a 
part of the entered value, just as though they had been included in tlie 
per se value. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 75.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Searle & Pillsbury (Charles P. Searle, of counsel), for importer. 
William H. Garland, Asst. U. S. Atty. 

COLT, Circuit Judge. This pétition for review relates to the duti- 
able value of 24 packages of machinery entered at the port of Boston 
June 27, 1907. 

Before entry of the merchandise the iniporter added 10,000 francs 
to the invoice value of 34,400 francs by attaching the following mém- 
orandum to the invoice : 

"Add, to make market value, royalty, 4,000 francs ; spécifications, drawlngs, 
and instructions necessary to put the within machinery into opération, 6,000 
francs. Total 10,000 francs." 

This addiion made the entered value 44,400 francs. 

Upon the subséquent appraisal of the merchandise, the Board of 
General Appraisers decided that the items of 4,000 francs for royalty 
and 6,000 francs for spécifications and drawings, which the importer 
had added to the invoice yalue "to make market value," w.ere nonduti- 
able, and that the value of the merchandise was 34,400 francs, the 
amount stated in the invoice. 

Notwithstanding this décision on the question of the appraised value 
of the merchandise, the collector liquidated the duties at the entered 
value of 44,400 francs, and the Board of General Appraisers approved 
the action of the collector and overruled the petitioner's protest. The 
board in its décision says : 

"The protest in this case allèges: (1) That the collector erred tn assessing 
duty upon certain machinery at its entered value, for the reason that it had 
been appraised by a board of gênerai appraisers and a lower and différent 
value found; and (2) that the entered value was placed upon the merchandise 
under duress and through clérical error. The flrst contention could not be 
seriously maintained, as the collector under the provisions of section 32 of 
the tariff act of 1897 had no alternative than to assess duty on the entered 
value. No testlmony was submltted to show duress, and In our, judgment the 
testimony offered to sustain the allégation of clérical error f ails far short 
of doing so." 

*For other cases see same toplc & } numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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Section 7 of the customs administrative act of 1890 (Act June 10, 
1890, c. 407, 26 Stat. 134), as amended by Act July 24, 1897, c. 11, § 
32, 30 Stat. 211 (U. S. Comp. St. 1901, p. 1892) permits the importer, 
before entry, to make such additions to the invoice value of the mer- 
chandise "as in his opinion may raise the same to the actual market 
value." It also imposes certain penalties for the undervaluation of 
marchandise, and then f ollows this provision : 

"The duty shall not, however, be assessed in any case upon an amount less 
than the invoice or entered value." 

When Congress in 1846 first enacted the provision allowing the im- 
porter to make additions to the invoice value of the merchandise, it 
enacted the further provision that the duty shall in no case be assessed 
at less than the invoice or entered value. Act July 30, 1846, c. 74, § 
8, 9 Stat. 43. 

This shows clearly that it was the intention of Congress to bind the 
importer to the market value as fîxed by him in the invoice or entry, 
regardless of the value as found by the appraisers, or of the gênerai 
rule of the conclusiveness of such finding. 

If, therefore, the entered value of the merchandise in the case at bar 
is 44,400 francs, the collector was bound to liquidate the duties at this 
value, provided such value was greater than the appraised value. 

It js contended by the petitioner that the entered value of the mer- 
chandise is only 34,400 francs, by reason of the fact that the Board 
of General Appraisers hâve found that the items of 4,000 francs for 
royalties and 6,000 francs for spécifications and drawings were not 
dutiable, and that the appraised value was 34,400 francs. The answer 
to this contention is that this finding of the Board of General Apprais- 
ers is entirely immaterial, for the reason that in the opinion of the pe- 
titioner the actual market value of the merchandise included thèse 
items that he therefore added thèse items to the invoice "to make mar- 
ket value," and that consequently the entered value as fixed by the pe- 
titioner was 44,400 francs. 

It is further contended by the petitioner that, where the items which 
are added to make market value are not dutiable and the invoice dis- 
tinctly States the cost of thèse items, in such a case they do not consti- 
tute a part of the entered value. In other words, the proposition is 
this : If the petitioner had included thèse items in the value of the 
machinery per se, they wojild hâve constituted a part of the entered 
value, although it was found that thèse items were not dutiable ; but, 
the petitioner having distinctly stated in the invoice the cost of thèse 
items, they do not become a part of the entered value. 

Upon the state of facts presented in this case, I am unable to see 
any sound principle upon which any such distinction can rest. If the 
petitioner had simply added thèse items to the invoice and stopped 
there the case would présent a diflferent question ; but, where he sup- 
pléments this addition with the words "Add to make market value," 
he makes thèse items a part of the market value, with the resuit that 
the entered value of the merchandise per se includes thèse items. 
Such being the case, it becomes of no conséquence whether thèse items 
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are specifically set out in the invoice or whether the amount stated in 
the invoice includes thèse items. 

The petitioner relies upon the case of Oberteuffer v. Robertson, 
116 U. S., 499, 516, 517, 6 Sup. Ct 462, 29 L. Ed. 706.^ In Ober- 
teuffer V. Robertson the facts were not the same, and the point in- 
volved in the case at bar was neither raised nor passed upon. The 
language of the court at page 516 cannot be considered as appHcable 
to the, facts of the présent case, or as a binding authority upon the 
point now under considération. 

On the other hand, the décision of the Board of General Apprais- 
ers is in harmony with ail the cases where this spécifie question has 
been considered and passed upon. In re Irwin, G. A. 5^845 (T. D. 
25,764); In re Isler & Guye, G. A. 6,234 (T. D. 36,920) ; Kimball 
V. The Collector, 10 Wall. 436, 450, 19 L. Ed. 964; Roeblîng v. United 
States (C. C.) 77 Fed. 601; Vantine v. United States (C. C.) 91 
Fed. 519 ; Haas v. Arthur, 14 Blatchf . 346, Fed. Cas. No. 5,885. 

No question of duress or clérical error was argued at the présent 
hearing and since the évidence is the same as was before the Board 
of General Appraisers the considération of this point becomes un- 
necessary. 

The décision of the Board of Gênerai Appraisers is affirmed. 



LpN'IKDN GUAKANTEE & ACCIDENT CO., Limited, v. BELL TELEPHONE 

CO. OF BUFFALO. 

(Circuit Court, W. D. New ïorli. June 21, 190».) 

No. 303. 

1. Courts (§ 262*) — Fédéral Courts — Jurisdiction. 

The Jurisdiction in equity in tlie fédéral courts is concurrent witli that 
of law. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. §•§ 797, 798; Dec. 
Dig. § 262.*] 

2. AocouNT (§ 6*) — Proceedings in Kelief— Equitable Jurisbiction. 

Wliere a bill for an account to ascertaiu tlie wages paid by défendant 
to its various employés to détermine the correct basis of preniium charge 
for eiïiployers' llability Insurance was open to the inference that the ac- 
couhtiug was involved in complication, and that an examination of a 
large number of employés, and books and pay rolls, was necessary, equity 
had jurisdiction thereof. 

[Ed. Note. — For other cases, see Account, Cent Dig. §§ 17, 18; Dec. 
Dig. I 6.*] 

3. Equity (§ 148*) — Bill— MUltipariousness. 

Under the rule that a bill is riot mutifarlous because of the joinder of 
two différent matters which would prevent a multiplicity of suits and 
does not inconvenlence the défendant or cause additional expenses, a bill 
by an employer's llability company for an accountihg to ascertaîn the 
wage^ paid by défendant, insured, to its varions employés to détermine 
the premium payable on certain liability policies, was not niultifarious 
(jecause if, Included causes of action of the saine sort arising under dif- 
férent policies. .',,'... 

tEd. Note.— For other cases, see Equity, Cent. Dig. S| 341-307; Dec. 
Dig. §148.*] " 

*For other cases see same topic & {'number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Equity (§ 210*) — IvACHES— Demubeer. 

An objection that complainaut's right to relief was barred by laclies 
need not be considered on deniurrer. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. § 498; Dec. IHg. 
219.*] 

5. Limitation of Actions (§ 180*) — Ob.ibctions-- Demubrer. 

Where, in a suit for an accouutiug to compel a disclosure of defend- 
ant's pay rolls as a basls of computation of premiums on employer's lia- 
l)ility policies, complalnant alleged tbat défendant had persistently de- 
ciined to permit an examlnation of Its boolcs, to whicb coinplainant was 
entitled under the policy contraet, a claini that a part of complalnant's 
claims was barred by limitations would not be considered on deniurrer. 

[Ed. Note. — For otber cases, see Limitation of Actions, Cent. Dig. §g 
670-675 ; Dec. Dig. §■ 180.*] 

6. Equity (§ 223*)— Bili^Demurreb. 

In a suit for au accountiug to détermine the premlum chargeable ou 
certain employer's liability policies, complainant being entitled to the re- 
lief deuianded with référence to certain of the policies descrlbed In its 
bill, it was no objection thereto on deniurrer that some of the policies 
disclosed that no additional ijremium was ascertainable. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 223.*] 

On Demurrer to Bill of Complaint. 

lyove & Keatiiig, for complainant. 
Norton, Penney & Sears, for défendant. 

HAZEL, District Judge. The bill seeks to recover the amount due 
complainant a.s premiums under several policies of insurance issued 
to indemnify the défendant for damages sustained by reason of Per- 
sonal injuries sufifered by employés or other persons through the 
négligent opération of the business of the assured. Under the agree- 
ments the premiums Were estimated upon the pay roll of the em- 
ployés of défendant, and the bill asks that the défendant be decreed 
to account in equity as to its acts, dealings, and transactions in re- 
spect to the amount of pay roll for the years 1897 to 190a, inclusive. 
The policies of insurance give the insurer the right to examine the 
books of the défendant to ascertain the wages paid to the varions 
employés, so that a correct basis of the premium charge may be had. 
The défendant has demurred to the bill on several grounds — that suf- 
ficient facts are not alleged to state a cause of action for accounting 
in equity, that complainant has an adéquate remedy at law, multifar- 
iousness, that the action is barred by lâches, and the policies disclose 
that no additional premium is ascertainable from certain enumerated 
policies. 

The demand herein is not exclusively a légal one. The jurisdiction 
in equity in the fédéral courts is concurrent with that of law, and in 
matters requiring an accounting, which would be difficult or imprac- 
ticable for a jury to make, a court of equity will entertain jurisdic- 
tion. 6 Pomeroy. § 930; Balfour et al. v. San Joaquin Valley Bank 
(C. C.) 156 FedrsOO. The bill is open to the inference that the ac- 
counting prayed for is involved in complication, and that an examlna- 
tion of a large number of employés, and the books and pay rolls of 
the défendant from 1897 to 1902, is necessary to ascertain the amount 

•For otber casos see same topic & § nuiiber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of wages paid while the policies of insurance were in force. Upon 
demurrer the truthfulness of such allégations of the bill as are well 
pleaded is admitted. , Hence, notwithstanding a debtor and créditer 
relationship between the parties, the issues are thoiight to indicate 
the necessity of an accounting by a master, rather than by a jury. 
It is probably true, as contended by the défendant, that there will 
be no serions difificulty in ascertaining the amount of the defend- 
ant's annual pay roll, to enable the complainant to charge additional 
premiums as provided by the policies; but, as the contracts express- 
ly give the insurer the right to inspect and examine at ail reasonable 
times the books of the défendant, and also require the défendant to 
give to complainant written statements of the amount of compensa- 
tion paid as a basis for premiums charged, I am inclined, as the case 
stands, to give weight to the assertion that the amount of pay roll 
as stated in the policies was much less than the amount actually paid, 
and that during the trial there may arise such a complication of fig- 
ures as to make it inadvisable that the account be submitted to a jury 
for disposition. 

It is objected that the bill is bad for multifariousness, because it in- 
cludes causes of action arising f rom various insurance policies. It ap- 
pears that there were différent transactions ; but ail seem to relate 
to the payment of premiums under similar policies of insurance, and 
each cause of action for accounting is based upon similar grounds. It 
is not unlikely that the proofs as to each transaction may bave some 
mutual bearing, and in any event the relief obtainable as to ail is simi- 
lar. The rule is that : 

"A bill does not come within the eTil of miiltifariousness when tlie joinder 
of two différent matters prevents a ueedless multiplicity of suits and neithei- 
inconveniences the défendant nor causes additional expense." Grant v. Phœ- 
nix Life Ins. Co., 121 U. S. 105, 7 Stip. Ot. 841, 30 L. Ed. 905; TJ. S. v. 
American Bell Téléphone Co., 128 U. S. 315, 9 Sup. Ct. 90, 32 L. Ed. 450. 

The ground of demurrer stated is overruled. 

The objection of lâches in bringing suit need not, of necessity, be 
considered on demurrer. The bill substantially states that the de- 
fendant, in violation of the existing contract, persistently declined to 
permit the complainant to examine its books, and in the circumstances 
the objection that a part of the claims was barred by the statute of 
limitations may safely and properly be reserved to the answer and 
the évidence in support thereof. 

The last ground of demurrer evidently relates to the merits, and, 
even assuming that the policies are before the court, it should not be 
called upon to décide thèse questions in limine, where certain of the 
policies, though not ail, entitle the complainant to the relief demanded 
in the bill. 

The demurrer is overruled, with costs. 
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In re ALBERT O. BROWN & CO. 

Ex parte OLMSTED. 

(District Court, S. D. New YorlJ. June 14, 1909.) 

Bankbuptcy (§ 348*) — Claims — Priority — Wages— "WoBKMAN, Clebk, ob 
Servant." 

Tlie manager of a branch office of a brolîer In another city Is not a 
"worUman, cierlc, or servant," witliiii tlie meauiug of Banlîr. Act July 1, 
1898, e. 541, § 64b (4), 30 Stat. rm (U. S. Comp. St. 1901, p. 3447), and bis 
claim for wages is not entltled to priority on tbe banlcruptcy of hls em- 
ployer. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. § 536; Dec. 
Dig. §. 348.*] 

In Bankruptcy. On pétition to review referee's déniai of priority 
to claim for wages. 

Thorndike Saunders, for petitioner. 
Ralph Wolf, for receiver. 

HAND, District Judge. Act March 2, 1867, c. 176, § 27, 14 Stat. 
517, provided that priority should not be given, "except that wages 
due from him [the bankrupt] to any operative or clerk or house serv- 
ant" shall be preferred. In the présent act (Act July 1, 1898, c. 541, 
§ 64b (4), 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]) the words are 
"workman, clerk, or servant." "Workman" is possibly a wider phrase 
than "operative," and "servant" is undoubtedly wider than "house 
servant" ; but the section is obviously copied after the law of 1867. 

It is quite clear that Olmsted is not a "workman" for the bankrupt. 
Nor is he a "servant," because the term does not include ail instances 
of the formai relation of master and servant. In so far as In re Cald- 
well (D, C.) 164 Fed. 515, décides to the contrary, I cannot agrée with 
it. This seems to me to follow from the previous form of the section 
which I hâve cited, and it has been decided. In re Grubbs-Wiley Gro- 
cery Co. (D. C.) 96 Fed. 183; In re Smith, 11 Am. Bankr. Rep. 646. 
In the more limited sensé, it is quite clear that Olmsted is not a "serv- 
ant." 

The only thing left that he could be, therefore, is a "clerk." No one 
would think of calling the manager in charge of the Chicago branch 
of a broker's office a "clerk" — he himself least of ail. Whether or not 
he is employed for "wages," he is much distinguished from a clerk. 

The pétition will be denied. and the order of the référée afïirmed, 
with costs of the proceeding to complainant. 



In re 5IARKS. 
(District Court, E. D. Pennsylvania. June 24, 1909.) 

No. 2,152. 

Bankruptcy (§ 228*) — Référée — Review of Ordebs. 

Tlie mode of revlewing an order of a référée in bankruptcy provided 
by gênerai order 27 (32 C. C. A. xxvli, 89 Fed. xi), by pétition to the 
District Court, is exclusive, and a référée lias no iiower to review or 

•For otûer cases see same toplc & S npmbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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revoke his own orders after the tlme for flliug a pétition for review un- 
der the rules of the court bas expired. 

[Ed. Note.— For other cases, see Banliruptcy, Dec. Dig, §• 228.*] 

In Bankruptcy. On certificate of référée. 

Joseph L. Greenwald, for bankrupt. 
George Wentworth Carr, for trustée. 

J. B. McPHERSON, District Judge. The facts under which the 
pending question arises appear from the following certiiicate of the 
référée: 

"Jacob M. Marks was adjudlcated bankrupt on March 8, 1905, upon péti- 
tion flled against him January 17, 1905. At several adjourned flrst meetings 
of creditors lie was examlned at lengtli, and tliereafter on June 26, 1905, 
Joseph Tomkinson, trustée in bankruptcy, filed a pétition for an order on the 
bankrupt to show cause why he should not pay $9,321.67 to his sald trustée. 
E''urther testimony was taken under sald pétition, and by agreement of coun- 
sel the bankrupt's answer was flled subsequently, to wlt, on October 10, 

1905. The testimony taken under sald pétition and answer was concluded 
on Aprll 27, 1906, and argument of counsel heard by me on May 25, 1906. 

"On September 19, 1906, I flled an opinion and entered an order dlrectlng 
the bankrupt to pay to his trustée the sum of .$8,022.45. On September 28, 

1906, the bankrupt flled exceptions to my sald opinion and flndlngs, and also 
flled an affidavit In support of a motion to revoke the sald order. After fur- 
ther hearjng I flled a supplemental opinion, dlsmissing the sald exceptions, 
on January 23, 1907. On February 26, 1907, the bankrupt flled a pétition 
to revoke my sald order, and on March 12, 1907, the trustée filed his answer to 
the sald pétition. Further testimony was taken, and on February 24, 1008, I 
flled an opinion and order reduclng fhe sum of the original order of $8,022.45 
by $4,875, and revoking the sald order as to the balance of $3,147.45. Oïi 
February 26, 1908, the trustée, by his attorney, flled exceptions to my sald 
order, together wlth a request to certify the same, together wlth the record, 
to the District Court." 

The trustée objects that the référée had no power to reduce the 
amount of the original order to $3, 147.45 and then to revoke the order 
as to such balance. In the light of the opinion of this court in Re 
Greek Mfg. Co., 31 Am. Bankr. Rep. 111, 164 Fed. 211— of which 
the référée could hâve had no knowledge in February, 1908, since the 
opinion was not delivered until the following September — it must be 
declared that the order of revocation was erroneous. In the case just 
cited it was held that under gênerai order 27 (32 C. C. A. xxvii, 89 
Fed. xi), and a rule of this court that was made in December, 1904, 
an order of a référée may only be reviewed by pétition presented to 
the référée within 10 days (unless the pétition be afterwards allowed 
by a judge of the District Court), and therefore that a référée might 
not review his own order upon exceptions thereto. If this décision is 
correct, it follows that as the order of September 19, 1906, was never 
properly brought up to the District Court for review, it became final 
after September 29th. But, even if the bankrupt's exceptions to that 
order opéra ted to suspend its effect, the suspension was removed at 
the latest on January 23, 1907, when the exceptions were dismissed, 
and a certificate of review could only hâve been granted by the référée 
within 10 days thereafter. It was more than a month afterwards, how- 

•Por other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ever, before the pétition to revoke was filed and entertained, and it 
is the order made upon this pétition that is now complained of. Up- 
on the hearing of the pétition to revoke, the bankrupt accounted for 
$4,875 of the amount with which the référée had originally charged 
him on September 19, 1906, and as no objection is made to this crédit 
it may stand (irregular as the crédit is), in order to avoid the neces- 
sity of proving it a second time before the District Court. As to the 
balance of $3,147.45, however, the action of the référée cânnot be sus- 
tained; and it is therefore directed that his revocation be set aside, 
and that the original order of September 19, 1906, be affirmed as to 
$3,147.45 thereof. 



In re J. J. REISLER AMUSEMENT CO. 
Pistrict Court, S. D. New York. June 22, 1909.) 

BANKEUPTCT (§ 72*) — COBPOBATIONS WHIOH MAT BE ADJUDGED BANKRUPT— 

Theatbicai, Company. 

A corporation organlzed "to lease, produce, and exploit plays and other 
theatrical and dramatic productions, to produce and sell theatrical cos- 
tumes and propertles," and which, up to the time a pétition in bankruptcy 
was flled against it, had actually engaged only In the business of pro- 
ducing a play, is iiot one "engaged prlncipally in manufacturing, trading, 
• • * or mercantile pursuits," within Bankr. Act July 1, 1898, c. 541, 
f 4b, 30 Stat. 547 (U. S. Comp. St. 1901, p. 3423), and is net subject to 
bankruptcy proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 72.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7650-7G51. 

What persons are subject to bankruptcy law, see note to Mattoon Nat 
Bank v. First Nat. Bank, 42 0. C. A. 4.] 

In Bankruptcy. 

This Is a proceeding for the Involuntary adjudication of the corporation. 
The certiflcate of incorporation read as follows: "The purpose for which 
It is to be formed is to lease, produce, and exploit plays and other theatrical 
and dramatic productions ; to produce and sell theatrical costumes and prop- 
ertles." The Company had started with the production of a play called "The 
Cash Glrl," but became insolvent, and one of the credltors levied an attach- 
raent in Boston. The company had done nothing beyond the production of 
the play in question. The référée dlsmissed the pétition, upon the authority 
of In re Oriental Society (D. C.) 5 Am. Bankr. Rep. 219, 104 Fed. 9T5, 

Newman & Butler, for receiver and petitioning creditors. 
Samuel Blumberg, for certain creditors. 

HAND, District Judge. I hâve no doubt of the correctness of the 
learned referee's disposition of this case. The effort to distinguish 
In re Oriental Society is upon the theory that the petitioner should 
hâve been allowed to show what the purposes of the company were. 
Under the statute, it is of no conséquence what their purposes were, 
except in so far as they had bearing upon the business in which the 
bankrupt is actually engaged. Cases like White Mountain Paper Com- 
pany y. Morse & Co., 127 Fed. 643, 62 C. C. A. 369, and In re Troy 

•For otlier cases see same toplc & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



284 171 FEDERAL EEPORTEK. 

Steam Laundry Co. (D. C.) 133 Fed. 266, are quite différent. It 
does not follow that a company is not engaged in an occupation be- 
cause it has not had time to do ail those acts which constitute the whole 
of the business. If it has already begun upon the exécution of part 
of the work laid out, it is engaged in that business, although it has 
not yet got far enough to do ail the things which together make up the 
business. Thus, to buy woodland is a part of the business of making 
paper from pulp, even if not a pound of paper has been made. In this 
case, if there were proof that the company was laying in its store of 
trade costumes and property for the purpose of trading, I might hold 
that it was already engaged in trading, although it had not sold a 
costume or a stage property. There is no such proof hère. The only 
complaint of the petitioner is that he was not permitted to show what 
the purposes of the company were, other than those under which it 
was already engaged. Such proof is irrelevant. 

The petitioners likewisé complain of the right to object on inter- 
vention by a secured creditor, and rely upon a citation from Collier, 
p. 229, and upon the case of In re Burlington Malting Co. (D. C.) 6 
Am. Bankr. Rep. 369, 109 Fed. 777. The point raised need not be 
determined, because no consent can confer jurisdiction, and even 
without the objection of the âttachment creditor no adjudication 
could be made by this court. 

The report is affirmed, and the pétition dismissed, with costs. 



GRUBNAU V. UNITED STATES. 

(Circuit Court, E. D. Pennsylvanla. May 13, 1900.) 

No. T9. 

CUSTOMS DtJTIES (§ 80*)^REAPPBAISEMENT— INVALIDITT. 

Where it is not shown tliat tlie original appralsement by a local ap- 
pralser was Incorrect, it is Immaterial that a reappralsement held on ap- 
peal from such appraisement was Invalld, if the value found was the 
same in each proceeding ; because in such event the original appraised 
value would be taken as the dutiable value. 

[Ed. Note. — For other cases, see Customs Duties, Cent Dig. § 196; 
Dec. Dig. § 80.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
importer. 

J. Whitaker Thompson, U. S. Atty. (Jasper Yeates Brinton, Asst. 
U. S. Atty., of counsel). 

J. B. McPHERSON, District Judge. For the purposes of the prés- 
ent décision it is only necessary to call attention to the facts set forth 
in the following stipulation of counsel that was filed with the board: 

"It Is hereby agreed that the merchandlse covered by the above protest 
conslsts of washed Smyrna wool, embraced in two invoiees. That thèse In- 

*Por other caseB cee same topic & { kvmbsr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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volces cover certain baies oî white wool, other baies of black wool, and otb- 
er baies of gray wool, ail invoiced at a round priée. That, on appraisement 
before the local appralser at Philadelphla, tbe appralser found a separate 
value for the white wool, and made certain additions to make the forelgn 
market value of such white wool, which made It worth over 12 cents per 
pound; and he appraised the black and gray wool as valued at under 12 
cents per pound. That thereafter the importer called for reappraisement of 
said white wool by a single United States gênerai appraiser, pursuant to sec- 
tion 13 of the act of June 10, 1890, c. 407, 26 Stat. 136 (U. S. Comp. St. 1901, p. 
1932), and said gênerai appraiser afflrmed the appraisement as made by the 
local appraiser. That said importer called for further reappraisement of said 
white wool by a board of three gênerai appraisers, pursuant to section 13 of 
the act of June 10, 1890, and said board of three geueral appraisers affirmed 
the values already found for said white wool." 

There was other évidence before the board and additional testi- 
mony was taken upon the pending pétition, but none of it need now 
be referred to, as the décision of the board was put upon the single 
ground that the importers' protest did not challenge the correctness 
of the valuation made by the local appraiser, and that, upon the au- 
thority of United States v. Curnen & Stiner, 146 Fed. 46, 76 C. C 
A. 503, such a valuation is therefore to be taken as the dutiable value 
of the merchandise, even if the correctness of the reappraisements 
should be disapproved. The opinion of the board is as follows: 

"Thls protest challenges the legality of a reappraisement of washed Smyr- 
na wool, contending that the Importation in question consisted of wools chief- 
ly white, but some part colored, and that the gênerai appraisers lllegally and 
arbltrarily appraised the importation as though the white and colored wools 
had been separately Imported, advanclng the value of the whole Importation 
to the value which the white wool mlght or would hâve bad If the same had 
been separately imported. 

"The testimony is voluminous, much of It not at ail pertinent to the issue. 
It shows, however, that the white and colored wool in question was packed 
separately and Invoiced at a round price. The record shows that the ap- 
praiser of the port, the gênerai appraiser, and the board of three gênerai ap- 
praisers ail found the same value for the white wool, which Is ail that is 
covered by the appeal. The action of the local appraiser is not challenged 
by the protest. Under the décision of the United States Circuit C!ourt of Ap- 
peals in United States v. Curnen & Stiner, 146 Fed. 46, 76 C. C. A. 503 (T. D. 
27,262), it matters not whether the reappraisement by the gênerai appraiser 
or by the board of gênerai appraisers is valld or invalid so far as the proper 
liquidation of this entry is concerned, for there it was held that the last valld 
appraisement should be taken as the dutiable value of the merchandise. As 
ail three appraisements are the same, the action of the coUeetor must be sus- 
taiued, regardless of the validity or the invalidity of the reappraisement. 
Tlie protest is therefore overruled." 

Upon this opinion the order of the board is afïirmed. 
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BAYERSDORFER & CO. v. UNITED STATES. 
(Circuit Court, E. D. Peimsylvanla. May 12, 1909.) 

No. 59. 

1. CusTOMS DuTiBs (§ 37») — Classification— "Obnamental TjEaves"— 

Webatiis, Ere. 

Florists" ornamental supplies, consistlng of leaves of various plants 
arranged in the form of wreaths, crosses, etc., are dutlable as "ornamen- 
tal leaves" under ïarllï Act July 24, 1897, c. 11, § 1, Schedule N, par. 
42,5, 30 Stat. 191 (U. S. Couip. St. 1901, p. 1G75). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 37.*] 

2. CusTOMS Duties (§■ 30*) — Classification— Statice Wreaths— "Natubal 

Flowebs, Fkeserved." 

Statice wreaths, wliicli liave ail the appearanee of "natural flowers 
» * * preserved," are dutiable under the enumeration of such articles 
in Tarife Act July 24, 1897, e. 11, § 1, Schedule G, par. 251, 30 Stat. 170 
(U. S. Comp. St. 1901, p. 1G50). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 30.*] 

3. Customs Duties (§ 37*) — Classification— Gbasses. 

Certain grasses are held to be more specilically provided for as manu- 
factures of grass under TarifC Act July 24. 1897, c. 11, § 1, Schedule N, 
par. 449, 30 Stat. 193 (U. S. Comp. St. 1901, p. 1678), than as "artiflcial 
grains, leave^, or flowers," under paragraph 425, 30 Stat. 191 (U. S. Comp. 
St. 1901, p. 1675). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 37.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Comstock & Washburn (George J. Puçkhafer, of counsel), for 
importers. 
J. Whitaker Thompson, U. S. Atty., and Jasper Yeates Brinton, 

Asst. U. S. Atty. 

HOLLAND, District Judge. This is an appeal by the importers 
from a décision of the Board of General Appraisers afïirming the 
classification of the collector in respect to a large and varied assort- 
ment of imported ornamental florists' supplies, as f ollows : "Ruscus 
grun," "Areca blatter," "Cycas leaves," "Magnolia wreath," "Ilex 
vvreath," "Riiscus cross," "TuU leaf," "Adiantum fern/' "Ruscus 
wreath," "Phœnix leaves," "Leaves in form of cross," "Palm leaf 
wreath." 

The appraiser at this port returned thèse importations as "orna- 
mental leaves," and the collector classified them as such, and as- 
sessed a duty on each one of .50 per cent, ad valorem under Tariff 
Act July 24, 1897, c. 11, § 1, Schedule N, par. 425, 30 Stat. 191 (U. 
S. Comp. St. 1901, p. 1675), following the décision of Judge Plazel in 
Kreshower v. U. S. (C. C.) 153 Fed. 485, and this classification and 
assessment was affirmed by the Board of General Appraisers. For 
the reasons stated by the latter, the décision of the board is aifirmed. 

The same importer has appealed from the décision of the Board 
of General Appraisers in its affirmance of the collector in classifying 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Reo'r Indexes 
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"Statice wreaths" under paragraph 251 of the tariff act as "natural 
flowers * * * preserved or fresh," and assessing a duty of 25 
per cent, ad valorem in accordance with the provision of this para- 
graph. This exhibit has ail the appearance of "natural flowers 
* * * preserved," and we think that the classification and assess- 
ment of the board shoukl be affirmed ; and it is so ordered. 

The classification of the grasses (Exhibit 13 of the same importer) 
under paragraph 485 of the tariff act, and an assessment of 50 per 
cent, ad valorem thereunder by the collector, which was affirmed by 
the Board of General Appraisers, we hâve concluded is erroneous. 
An inspection of this importation convinces us that they are more 
properly classified as "manufactures of grasses," dutiable at 30 per 
cent, ad valorem under paragraph 449. The language in paragraph 
425 levying a duty on "artificial grains, leaves or flowers" does not 
as specifically describe this article as the terms referred to in para- 
graph 449. The assessment shoukl therefore be 30 per cent, ad val- 
orem under this paragraph, 

The décision of the board as to the classification and assessment 
of this importation is reversed. 



In re GOODMAN. 

(District Court, E. D. PeiniKylvania. .Tuiie 24, 1909.) 

No. 2,990. 

BANKRUrTCY (§ 408*)— RlQIIT OF DiSCHARGE— CONCEALMENT OF PROPEBTY. 

A bankrui)t hcld not entltled to a discliarge on tlie ground tliat lie con- 
cealed property from his trustée and made false oatlis in tlie bankruptcy 
proeeedings. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 408.*] 

In Bankruptcy. On application for discharge. 

Howard E. Heckler, for bankrupt. 

George Wentworth Carr, for objecting creditors. 

J. B. McPHERSON, District Judge. The conclusion of the spé- 
cial référée (David W. Amram, Esq.) appears by the following quo- 
tation from his report : 

"From the testimony I find and conclude that the bankrupt, at some time 
prior to his bankruptcy and wlthin four months iminediateîy preoeding the 
flling of the pétition In bankruptcy agaiust him, coneealed merchandise to 
the value of at least $1,000, or its etiulvalent in cash, with intent to hinder, 
delay, and defraud his creditors ; that subséquent to his bankruptcy, and after 
the appointment of his trustée, he coneealed the same from his said trustée ; 
that in filing his schedules In bankruptcy, and failing to state therein that 
he had such merchandise or cash, he was guilty of making a false oath in thèse 
bankruptcy proeeedings ; and that In testifying under oath before me at the 
flrst meeting of creditors that he had no goods secreted or money in his 
pocket he was agaln guilty of making a false oath In thèse bankruptcy pro- 
eeedings ; and for thèse reasons his discharge should be ref used." 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



288 171 FEDERAL KEPOllTEE. 

No exceptions hâve been filed to this report, and no sufficient rea- 
son has been shown why it should not be confirmed. 

The recommendation of the référée is approved, and the clerk is 
directed to enter an order that the discharge is refused. 



In re DARBVSKI. 

(District Court, E. D. Pennsylvania. June 24, 1909.) 

No. 2,739. 

BANKEtIPTCr (§ 408*)— DiSCHABGE— Gbotjnds fob Eefusax— Obtaining Peop- 

ERTY BY FaLSB StATEMENTS. 

Where It is clearly shown tliat a bankrupt obtained goods on crédit by 
means of a statement In writing made for the purpose, and whleh con- 
tained one or more material statements which were false, and known by 
him to be so, it is the plain duty of the court to refuse him a discharge, 
under Bankr. Act July 1, 1898, c. 541, §• 14b (3), 30 Stat. 550 (U. S. Comp. 
St. 1901, p. 3427) as amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 
(U. S. Comp. St. Supp. 1907, p. 1026). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 732-734 ; Dec. 
Dig. §• 408.*] 

In Bankruptcy. On application for discharge. 

Jacob Weinstein and Samuel W. Salus, for bankrupt. 
George Wentworth Carr, for objecting creditors. 

J. B. McPHERSON, District Judge. The report of the spécial réf- 
érée (Théodore M. Etting, Esq.) shows satisfactorily that the bank- 
rupt obtained goods on crédit from one of the objectors by means of a 
statement in writing made for such purpose, that the créditer relied up- 
on the correctness of the items in such statement, that several of thèse 
items were materially false, and that the bankrupt knew of their falsi- 
ty when he made the statement. This satisfies the most exacting con- 
struction of section 14, cl. b (3), of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427], as amended 
by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. Supp. 
1907, p. 1026]), and requires the court to refuse the discharge. It 
is sufficient if one of the statements is shown to be materially false, 
and of this fact there is no reasonable doubt. Indeed, the référée has 
found that four of the items were false, and I must not be understood 
as disagreeing with his conclusions in this respect, although I see no 
need to pass upon the correctness of his report, except as to two of the 
items, namely, the value of the stock and the amount of the annual 
sales. Both thèse items were "materially false, and their falsity f ully 
justified the référée in sustaining the objections. 

His recommendation is therefore approved, and the clerk is directed 
to enter an order that the discharge is refused. 

*For otber cases see eame topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In re UlICKELh. 

(District Court, S. D. New York. June 30, 1900.) 

BXTEADITION (§ 13*)— Bail— PowEE of Court. 

A Circuit Court of tlie United States lias power independently of 
statute to admit to bail in a case of foreign extradition pendiiig examina- 
tion, but sucli power sliould be exercised only under tlie most pressing 
circumstances. However, wliere tlie plaintifE in an action in New York 
Involving his whole fortune was arrested on an extradition warrant from 
Canada the day before tlie trial of bis case was to begin, at the instance 
of the adverse party, the hardship is such that the court is justified in en- 
larging him on bail until the trial of his case can be completed. 
[Ed. Note. — For other cases, see Extradition, Dec. Dig. § 13.*] 

On Application for Admission to Bail Pending Extradition Pro- 
ceedings. 

Littlefield & Littlefield, for petitioner. 
Charles Fox, for the Canadian Government. 

HAND, District Judge. In this case the petitioner applies for 
bail under spécial circumstances. He has been arrested on extradi- 
tion papers which hâve been issued from Canada and under which 
he is charged with what, in the state of New York, would be lar- 
ceny. A warrant has been issued by Commissioner Alexander, and 
he is at présent in the Tombs prison awaiting the final détermina- 
tion upon his extradition. The warrant was issued against him Thurs- 
day, June 34th, which was just upon the eve of a trial in the Su- 
prême Court of the state of New York, in this county, in which he 
is the plaintiff and the moving parties in the extradition proceed- 
ings are tîie défendants. The trial commenced on the 25th, and I 
then issued a habeas corpus ad testificandum, upon which he appear- 
ed in court on the 35th and testiiîed. The suit involves a very large 
sum of money; indeed, from the papers, I understand that it in- 
volves ail the fortune of the prisoner. The application is made to 
enlarge him upon bail for the reason that at présent he is entirely 
unable to consult with his counsel and prépare for the remainder of 
the trial, which will consume, probably, the 28th, 29th, and 30th 
days of June. The application is opposed by the Canadian agent 
with much vigor, who contends that I hâve not the power to grant 
bail in such cases. My understanding of Wright v. Henkel, 190 U. 
S. 40, 23 Sup. Ct. 781, 47 L,. Ed. 948, is that the existence of the 
power was distinctly affirmed by the Suprême Court. The court 
at the same time clearly indiçates its judgment that the power should 
be exercised only in the most pressing circumstances, and when the 
requirements of justice are absolutely peremptory; but still I can- 
not read that opinion without recognizing that the court understood 
the power to exist. 

The petitioner also relies upon Pettit v. Walshe, 194 U. S. 205, 
24 Sup. Ct. 657, 48 L. Ed. 938, which construed the proviso of the 
sundry civil act of 1894 (Act Aug. 18, 1894, c. 301, 28 Stat. 416 

•»i"or other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
171 F.— 19 



290 171 FEDERAL REPORTER. 

[U. s. Comp. St. 1901, p. 717]) as applying to extradition cases. 
I do not, however, interpret that proviso or the opinion as indicat- 
ing that the Suprême Court in any sensé . meant to do more than 
say that section 5270 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 3591) was modified pro tanto by the sundry civil act, 'and only 
to the extent of providing that the extradited person must be brought 
before the nearest commissioner. We should not interpret that opin- 
ion as independently recognizing the right to take bail, but that right 
must dépend entirely upon Wright v. Henkel, supra. In several cases 
in this district commissioners and judges hâve issued bail under 
similar circumstances, and Vk^hile I quite agrée with the learned coun- 
sel for His Majesty's government that the right is a dangerous one, 
and ought to be exercised with great circumspection, it seems to 
me that the hardship hère upon the imprisonêd person is so great 
as to make peremptory some kind of enlargement at the présent 
time, for the purpose only of free consultation in the conduct of the 
civil suit upon which his whole fortune dépends. Those spécial cir- 
cumstances alone move me to allow him to bail, and his enlargement 
is to be limited strictly to the period of that suit. As soon as that 
is terminated he must be returned to the Tombs prison to await the 
détermination of the commissioner upon the extradition proceed- 
ings. Until, however, that suit is terminated, I will order him re- 
leased upon bail in the sum of $3,000. I am also moved to this dis- 
position from the fact that he has long known of thèse proposed 
proceedings and has made no effort to avoid them or to escape. 
Let an order be entered to that effect. 



Ex parte O'HARE et al. 
(District Court, W. D. New York. ,Tune 18, 1909.) 

CrIMINAL I>AW (I 97*)— JURISDICTION— LOCALITY OF OfFENSK— "HiGH SeAS." 

Tlie government brealcvvater in Lalve Erie at tlie port of Bnffalo, two 
miles from sliore, but not counected therewitli, does not so luclose the 
waters between that and the shore as to constitute a haven or liarbor, or 
take such waters out of the désignation of "high seas," as iised In Rev. 
St. 5346 (U. S. Comp. St. 1901, p. 3630) ; and under such section an as- 
sault with a dangerous .weapon eommitted on a vessei in such waters is 
within the Jurisdictlon of the TTuited States courts. 

[Kd. Note.^For other cases, see Crimlnal Law, Cent. Dlg. § 184; Dec. 
Dlg. § 97.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3287-3289.] 

Habeas Corpus. 

George H". Kennedy, for petitioners. 

John Lord O'Brian, U. S. Atty. 

HAZEL, District Judge. This is the return of writs of habeas 
corpus granted on application of the petitioners, who are charged 
with having eommitted an offense on the high seas, in violation of 
Rev. St. §§ 5346, 5361, and 5363 (U. S. Comp. St. 1901, pp. 3630, 

•l^or other cases see same topic & § numbbk in Dec. & Am. Digs. .1907 to date, & Rep'r Indexes 
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3640), and Act Sept. 4, 1890, c. 874, 26 Stat. 424 (U. S. Comp. St. 
1901, p. 3627). The petitioners contend that this court has no ju- 
risdiction of the offense, in that the waters upon which the alleged 
crime was committed are not within the désignation of "high seas" 
as provided in said statutes, and that the vessel at the time of the 
assault was not bound on a vovage. In United States v. Rodgers, 
150 U. S. 249, 14 Sup. Ct. 109, '37 L. Ed. 1071, it was definitely de- 
cided that under the désignation of "high seas" Congress intended 
to include "the open, uninclosed waters of the Great Lakes." 

The question prèsented on this appHcation is whether the main- 
tenance of the government breakwater, which is parallel with the 
shore at the port of Buffalo and within a two-mile belt thereof, so 
inclosed the waters of Lake Eric that a haven or harbor, as that 
term is ordinarily understood, was created, and accordingly that this 
court is without jurisdiction , bf the offense prohibited by section 
5346 of the Revised Statutes of the United States. By said section 
it is substantially provided that United States courts hâve jurisdic- 
tion of assaults committed on board vessels upon the high seas, 
even though committed within the jurisdiction of a particular state; 
but if the offense was committed in any arm of the sea, or in any 
river, haven, creek, basin, or bay within the jurisdiction of a par- 
ticular State, then the United States courts hâve not the power or 
authority to try the offender. As Uake Erie is concededly a high 
sea, and a continuons highway over which the largest commerce- 
carrying vessels are navigated between différent states and nations, 
I hâve no diflfîculty in reaching the conclusion that the lake is not 
separated by the construction of the breakwater parallel with the 
shore; nor does such construction, even though the waters between 
it and the land are used as a haven or harbor for the anchorage of 
vessels, deprive this court of jurisdiction. The breakwater is not 
connected with the mainland, but is entirely surrounded by water 
and attached to the bottom of a navigable portion of the lake. It 
has no connection whatever with the shore land, and the water be- 
tween the breakwater and the shore is not in any sensé landlocked, 
and therefore, in my judgment, such waters remain within the désig- 
nation of high seas. 

Having reached this conclusion, it is unnecessary to examine the 
amendatory act of September 4, 1890, which extended the juris- 
diction of the fédéral courts to vessels upon a voyage upon the wa- 
ters of the Great I^kes. 

The writs of habeas corpus 'are dismissed. 
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lu re LUDEKE. 

(District Court, E. D. New York. June 29, 1909.) 

Bankeuptcy (§ 433*) — Discharoe— Effect on Gabnishment of Bankbtjpt's 
Salary. 

Wliere a percentage of the salary of an employé of the city of New 
York was retained by the city to apply on an exécution against liim, pur- 
suant to an order of a state court made under Code Civ. Proc. N. Y. § 
1391, the discharge of such employé in bankniptcy releases the lien of 
the exécution upon such fund, so far as relates to salary earned after 
the adjudication in bankruptcy, where the judgment was a provable debt 
upon which the discharge operated. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. J 433.*] 

In Bankruptcy. 

Francis K. Pendleton, Corp. Counsel. 
Eugène Conran, for bankrupt. 

CHATFIELD, District Judge. The bankrupt is in the employ- 
ment of the city of New York, receiving a monthly salary as attendance 
officer of the board of éducation. His pétition was filed in this court 
on the lOth day of February, 1909, and he was adjudicated upon that 
day. Upon the 30th day of Àpril of this year, upon a hearing proper- 
ly noticed, the bankrupt was discharged of his provable debts. A cer- 
tified copy of the order of discharge has been served upon the comp- 
troller of the city of New York. One John T. Gallagher obtained a 
judgment for $2,111.11, which was docketed in the clerk's office of 
the cpunty of Kings upon the 17th day of May, 1898, and upon the 
27th day of January, 1909, under section 1391, Code Civ. Proc. N. Y., 
an exécution was served upon the comptroller, pursuant to an order of 
the Suprême Court of the state of New York, directing the city of New 
York to pay to the sheriff of Kings county the sum of 10 per cent, of 
the bankrupt's salary, for each week as the bankrupt's salary might 
accrue, until the said exécution should be satisfied. In pursuance 
thereof the comptroller of the city of New York has applied 10 per 
cent, of the bankrupt's salary for the purposes of this exécution, and 
up to the présent time has refused to pay over to the bankrupt the 
total amount of his salary accruing since the date of his discharge. 
Upon this motion, served upon the comptroller, the judgment creditor, 
and the trustée in bankruptcy, the application is now made to this 
court to dissolve the lien of the said exécution and garnishee order. 

The bankrupt was relieved by his disCharge in bankruptcy from ail 
provable debts. The judgment in question was apparently such a debt, 
and the lien against his salary, it is beheved, would not continue with 
respect to any sum not already earned, and to which lien had not spe- 
cifically attached under the levy of the exécution, at the date of his 
adjudication in bankruptcy, inasmuch as the discharge was granted. 
Under Act July 1, 1898, c. 541, § 67f, 30 Stat. 565 (U. S. Comp. St. 
1901, p. 3450), any amount of money so levied upon within four months 
prior to the filing of the pétition passed to the trustée as a part of the 

•For other cases see same toplo & § numbbb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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estate of the bankrupt, unless it had been paid over and had passed to 
the hands of an innocent party. But as to any funds retained by the 
city, in pursuance of the order of the Suprême Court, subséquent to 
the adjudication in bankruptcy, the trustée can hâve so claim, inas- 
much as the discharge bas been granted. A discharge is ordinarily 
a matter of défense, and can only be enforced by the fédéral court 
where there seems to be contempt of that court's order, and when the 
parties are properly brought within its jurisdiction. But in the prés- 
ent instance the title of the trustée is involved, and the comptroller of 
the city of New York, having been made a party to this proceeding, 
having appeared and not objected to a détermination of the rights of 
the parties to this fund, except in so far as it may be necessary to pro- 
tect the city of New York, and inasmuch as the judgment creditor has 
also been made a party hereto, it must be held that ail the funds now in 
the possession of the city of New York, or any of its officers, and held 
under the levy of the exécution served January 27, 1909, so far as thèse 
funds hâve been attached or made subject to said exécution since the 
lOth day of February, the date of adjudication, will be ordered to be 
paid over to the bankrupt. The discharge in bankruptcy must be 
held to hâve freed the bankrupt's salary from the efifect of said exécu- 
tion, in so far as payments subséquent to the date of adjudication are 
concerned, inasmuch as the judgment under which the exécution was 
levied has been discharged, and inasmuch as the levy cannot be consid- 
ered to hâve actually attached until the salary accrued. 



TJNITED SÏATES v. STONE & DOWNEB CO. 

(Circuit Court, D. Massachusetts. May 11, 1909.) 

No. 150 (1,833). 

CusTOMs DuTiEs (§ 41*)— Classification— Heebs in Alcohoi^"Alcohoi,io 

COMPOUNDS." 

The provision In Tariff Act July 24, 1897, c. 11, § 1, Schedule A, par. 
2, 30 Stat. ] 51 (U. S. Oomp. St. 1901, p. 1627), for "alcoholic compounds," 
does not include herbs immersed in alcohol. Such merchandise is duti- 
able under section 6 of said act (30 Stat. 205 [U. S. Comp. St 1901, p. 
1693]), relating to unenumerated unmanufactured articles. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. | 41.* 
For other définitions, see Words and Phrases, vol. 1, pp. 295-296; vol. 
8, p. 7570.] 

On Application for Review of a Décision by the Board of United 
States (jeneral Appraisers. 

The question involved in this case is whether a certain importation 
at the port of Boston was properly subjected to the duty imposed by 
the coUector of customs under the provision for "chemical compounds" 
in Tariff Act July 24, 1897, c. 11, § 1, Schedule A, par. 2, 30 Stat. 151 
(U. S. Comp.St. 1901, p. 1627). The Board of General Appraisers 
sustained the importers' contention that it should hâve been assessed 
under the provision for unenumerated unmanufactured articles in 

•For other cases eee same toplc & i numbsb in Dec. & Am. Oigs. 1907 to date, & Rep'r Indexes 
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section 6, 30 Stat. 305 (U. S. Comp. St. 1901, p. 1693). THe material 
in controversy was desçribed as follows in the opinion of the Board: 
"Upon the évidence taken it appears that 15 kllograms of alcohol, vaiued 
at 37.50 marks, was placed in the kegs contalnlng certain belladonna leaves 
and stalks eut up, and 12 kllograms of alcohol, vaiued at 30 marks, In the 
kegs contalnlng aeonlte leaves and stalks eut up, and that thèse values were 
Included in the gênerai value on thê consular invoice; that the merchandise 
conslsts of green belladonna leaves and stalks and green aeonlte leaves and 
stalks Imported for the purpose of macération in alcohol and for the purpose 
of making tlnetures and extracts; that the alcohol in which the leaves vrere 
flrst Immersed was contlnued in «se In the macération in this country, whlle 
It incldentally served as a preservatlve in the importation of said leaves, tho 
amount of alcohol so used lesseued the guantity of alcohol required for com- 
plète macération." 

William H. Garland, Asst. U. S. Atty. 

Walden & Webster (Henry J. Webster, of counsel), for the im- 
porters. 

COLT, Circuit Judge. The décision of the Board of General Ap- 
praisers is affirmed, upon the authority of Boericke & Runyon Com- 
pany V. United States (C. C.) 126 Fed. 1018. The government con- 
tends that the évidence befoi^e the Board in the case at bar, is not in 
accord with the facts presumably found by the court in its opinion in 
Boericke & Runyon Company v. United States. No such inference, 
however, can be properly drawn from the opinion of the court in 
Boericke & Runyon Company v. United States, since an examination 
of the évidence in that case shows substantially the same state of facts 
as in the case at bar, and the Board of General Appraisers hâve ex- 
pressly found that the merchandise is the same. 

The décision of the Board of General Appraisers is affirmed. 



In re BALSARA. 
(Circuit Court, S. D. New York. May 28, 1909.) 

ÀtlENS (§ 61*) NaTTJBAMZATION— CONSTEUCTION OF SlATUTIl— "FBEK WHITU 

Persons." 

Qusere, whether the words "free wblte persons," as used tn the nat- 

urali?sation statutes, should be held to Include ail branches of the Aryan 

race, or limited to those races who were represented in this country at 

the time the flrst naturalization statute was enacted. 
[Bd. Note. — For other cases, see AUens, Dec. Dig. § 61.» 
Cltizenship under state and fédéral laws, see note to City of Mlnne- 

apolis V. Reum, 6 C. C. A. 37.] 

Cari A. Hansemann, for petitioner. 
Hugh Govem, Asst. U. S. Atty. 

LACOMBE, Circuit Judge. The phrase "free white persons" must 
be taken as used with the same meaning in the various successive 
statutes in which it appears. There is much force in the argument 
that the Congress which framed the original act for naturalization of 
aliens (Act April 14, 1802, c. 28, 2 Stat. 153) intended it to include only 

•For otlier casea see same toplc & § nombeb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
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wliite persons belonging to those races whose emigrants had contributed 
to the building up on this continent of the community of people which 
declared itself a new nation, admission to the privilèges of citizenship in 
which was by that statute sought to be restricted. No doubt such inter- 
prétation is unscientific, and, it may be, not always easy of application ; 
but there are equally serious objections to accepting the words "white 
l^ersons" as including ail branches of the great race or family known 
to ethnologists as the Aryan, Indo-European, or Caucasian. To do so 
will bring in, not only the Parsees, of whîch race the applicant is a 
member, and which is probably the purest Aryan type, but also Af- 
ghans, Hindoos, Arabs, and Berbers. Individuals of those races may 
be désirable citizens, but it may well be doubted whether Congress in- 
tended to make citizenship hère free for ail of them upon merely the 
meager examination of qualifications and antécédents which the stat- 
utes provide for. 

It seems désirable that some authoritative interprétation of this stat- 
ute should be secured, and the représentative of the government is pre- 
pared to appeal from an order admitting to citizenship. Therefore, 
since the applicant appears to be a gentleman of high character and 
exceptional intelligence, such an order may be entered upon his appli- 
cation. 



JAMES B. SIPE & CO. et al. v. COLUMBIA RBFINING CO. 

(Circuit Court, S, D. New Tork. May 3, 1909.) 

1. INJUNCTION (§ 114*)— Parties— JoiNDER of Complainants. 

Two corporations, one of which Is the successor In business of the oth- 
er, ma.v join in a bill to enjoin acts of défendant which wUl Injure both 
complainants. 

[Ed. Note.— For other cases, see Injunctlon, Cent. Dlg. § 210; Dec. Dig. 
5 114.*] 

B. EqUITT (§ 148») — PlBADINO— MtJLTIFABIOTTSNESS. 

A Mil to enjoin défendant from using a secret formula alleged to bave 
been fraudulently obtaîned from eomplalnant, and also from so dresslng 
and naming the product as to constitute unfalr compétition, Is not nec- 
essarily multlfarious, where It allèges that the acts complalned of are ail 
parts of the same enterprlse. 

[Ed. Note. — For other cases, eee Bq.ulty, Cent Dlg. §§ 341-367; Dec. 
Dig. § 148.*] 

In Equity. On demurrer to bill on the ground that the complaint 
is multifarious and for misjoinder of parties. 

John C. Pennie, for complainants. 
Herman Goldman, for défendant. 

LACOMBE, Circuit Judge. This demurrer could be easily dis- 
posed of if it were concerned only with the joinder of the two com- 
panies in the prosecution of défendant for its improper acts, which 
hâve worked in jury to both complainants, and which acts, if con- 
tinued, threaten injury directly to the Delaware company and in- 

*For oUier ceses see same toplc & | nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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directiy to the Pennsylvania company, possibly making it liable to 
its vendee upon its guaranty. 

The objection that the bill is multifarious, becaiise it joins two 
separate causes of action, is more serions. It is averred that de- 
fendant has fraudulently obtained possession of a secret formula, 
the property (in succession) of complainants, and has been and is 
manufacturing and selhng paint oil made in accordance therewith. 
It is also avered that défendant is offering its goods for sale as 
"Japinol," which is a colorable imitation of the trade-nanie "Japan 
Oil," under which complainant's product has been marketed for 
many years. The prayer for relief asks that both of thèse practices 
be enjoined. It is one thing to steal a man's secret formula, and 
by the use of it to produce goods which are identical with those he 
makes. It is another thing to make up goods which are not identi- 
cal with those he makes, but which are inferior or différent from 
them in some way, and then sell such goods as being in fact the 
genuine article, through misrepresentations on wrappers or in ad- 
vertisements. But as set forth in the bill thèse transactions are ail 
parts of a single enterprise. It is also alleged that an employé was 
enticed away and induced to give the names and addresses of cus- 
tomers — unfair compétition in an effort to get the trade of persons 
who wish to make use of paint oil. I am inclined, therefore, to 
hold, although not without some doubt, that the bill is not obnoxious 
to the objection that it is multifarious. It would certainly be un- 
fortunate to hâve to try this same controversy twice over in sepa- 
rate suits because of too rigid an adhérence to rules of practice. 

The demurrer is overruled. 



KEY WEST OIGAR MANUFACTUREES' ASS'N et al. v. ROSENBLOOM. 
(Circuit Court, S. D. New York. May 1, 1909.) 

1. Trade-Maeks and Tbade-Names (§ 88*) — Unlawful Compétition — 

RiGHT TO Sue — Association of Manufactukebs. 

Where an association of cigar manufacturers, as an association, did not 
manufacture or deal In cigars, and was not in any compétition witli de- 
fendant, it could not sue in equity for unfair compétition, alleged to 
consist In the sale by défendant of cigars not made in Key West in pack- 
ages marked and labeled to indlcate that they were made there. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 98; Dec. Dig. & 88.*] 

2. Trade-Mabks and Tkade-Names (§ 91*) — Joindeb— Right to Join. 

Several cigar manufacturers, Interested in obtaining the same relief 
agalnst défendant for unfair compétition in the gale of cigars not made 
in Key West, in packages marked and labeled to indlcate that they were 
made there, were entitled to join as complainants. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 101 ; Dec. Dig. §• 91.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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3. CorRTS (§ 308*)— FEDERAL Courts— JURISDICTION—CiTIZENSHIP. 

Wliere one or more of several joint complainants was of the same citi- 
zensliip as défendant, fédéral jurisdiction on tlie ground of diverse citi- 
zenship did not exist. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§■ 855, 856; Dec. 
Dig. § 308.* 

Diverse citizenship as ground of fédéral jurisdiction, see notes to 
Siiipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.1 

In Equity. On demurrer to a bill for unfair compétition by défend- 
ant in the sale of cigars not made in Key West in packages so marked 
and labeled as to indicate that they are made there. 

Sidney R. Perry and Stewart & Stewart, for complainants. 
L. & I. J. Joseph, for défendant. 

LACOMBE, Circuit Judge. The bill sets forth a cause of action 
in favor of the individual complainants, who manufacture and sell 
cigars actually made in Key West ; but it is not apparent on what theo- 
ry the "association" of such manufacturers can maintain such a suit. 
It neither manufactures nor deals in the cigars, and is not in any com- 
pétition with défendant. Complainants' counsel asserts that in Cali- 
fornia Fruit Canners' Association v. Myer (C. C.) 104 Fed. 83, a 
similar suit was sustained. The report of that case does not indicate 
that any such point was raised, and Judge Morris' opinion begins with 
the statement that: 

"The complainants are a number of corporations in California, engagea in 
that State in the business of canning pears grown there." 

There is no reason why the several complainants who seek the same 
relief should not be joined as parties plaintiff ; but two of them hap- 
pen to be citizens of New York, and therefore this suit cannot be 
maintained in the fédéral courts against défendant, who is a citizen 
of the same state. 

The demurrer is sustained, with leave to amend complaint within 
30 days, so as to obviate the objections to it in its présent form. 



In re COLE. 

(District Court, D. Rhode Island, July 12, 1909.) 

No. 506. 

Bankruptcy (i 140*) — Title op Trustée— Moetgaged Goods— DELivERr to 

MOBTGAGEE — RETENTION OF KeyS. 

Where a key to a storeroom contalning the mortgaged goods was de- 
llvered to the mortgagee, who visited the room, examined the goods, and 
retained the key, there was a delivery and rétention of the goods by the 
mortgagee, though the niortgagor retained another key; there being no 
évidence that the mortgagee had knowledge thereof, or that the mortga- 
gor ever visited the storeroom, or exercised any control over the goods. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 
*For other cases see same toplc & § nxtmber in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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In Bankruptcy. 

James H. Rickard, Jr., for appellant. 
Mendell W. Crâne, for trustée. 

BROWN, District Judge. Upon the facts found by the référée, I 
am of the opinion that possession of the mortgaged personal propeity 
was delivered to and retained by the mortgagee Terkel. 

A key of the storeroom containing the goods was delivered to the 
mortgagee, who visited the storeroom, examined the goods, and after- 
wards retained the key. Under the circumstances he was not required 
to inquire if the mortgagor retained another key, but was entitled to 
assume that the key given to him for the express purpose of giving 
him possession of the goods did in fact give him a possession which 
was exclusive. The mère fact that the mortgagor retained another 
key, without évidence that he ever visited the storeroom or exercised 
any control of the goods after delivery of the key to the mortgagee, is 
insufficient to show that the mortgagee had knowledge of the existence 
of a second key, or that he consented to a joint possession of the 
goods. 

There was apparently some conflict in the testimony as to whether 
there was in fact more than one key; but the référée has expressly 
found that Terkel received from Cole a key to the storeroom, and 
bases his opinion that there was not a sufficient taking and retaining 
of possession upon the ground that such possession was as much re- 
tained by the mortgagor as the mortgagee, because each retained a 
key to the storeroom. I see no reàson for disturbing the referee's 
finding of fact that each retained a key to the storeroom. Under the 
circumstances, however, the mère retaining of a second key by the 
mortgagor is insufficient to show that the mortgagee's possession was 
not exclusive. 

The décision of the référée disallowing the claim is overruled, and 
the claim is allowed. 



In re BLAKE. 

(District Court, E. D. Xew Yorlv. .luly 1.^. 1000.) 

Bankruptcy (§ 140*) — Préférence — Possession. 

.\ liankrupt exécutée! certniu deeds, wliich lie delivered as secnrity for 
a loan under au agreement that, if the loan was not paid on Mtij 15, 
1009. tlie lender sliould hâve, between May 1.5tli and .Tune Ist, an option 
to cancel the jiotes and purchase the land. The deeds were recorded as 
deeds March 27, 1000, and asain with tlie agreement as mortgages on 
May 28tli following. ïlie record as deeds was niade on the grantee's pay- 
Ing an equity of .^400 cash, on it beconiing apparent that the liankrupt 
wonld not he aille to meet tlie notes when due. He was ad.iudicated a 
bankmpt on .Tuue 7, 1909. licld, that siuce, if the arrangement to exer- 
cise the option and pay a cash considération constituted a préférence, the 
relief of the bankrupt's trustée must he by action, during pendency there- 
. of, the grantee was entitled to possession and to collect the rents and 
profits. 

[Ed. Note. — For other cases, see Bankruptcy. Dec. Dig. î; 140.*] 

•For other cases see sanie topic & § numbee iu Dec, & Am. Digs. 1907 to date, & Kep'r Indexes 
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Charles M. Davenport,'for trustée. 
David H. Taylor, for Ogden. 

CHATFIELD, District Judge. The bankrupt gave a note, accom- 
panied by certain deeds, to one Ogden, in return for a loan of $17,000. 
The deeds were delivered under an agreement that if the loan should 
not be paid, with interest, on the 15th of May, 1909, Ogden should 
hâve, between May 15th and June Ist, an option to cancel said not^s 
and purchase said lands. The deeds in question were recorded as 
deeds upon the 27th day of March, 1909, and again, with the agree- 
ment, as mortgages upon the S8th day of May, 1909 ; the record as 
deeds having been made inasmuch as it had become apparent that the 
bankrupt would be unable to meet the notes at the time they becamç 
due, and an equity of $400 cash having been then paid to the bankrupt. 
The debtor, Blake, was adjudicated a bankrupt on June 7, 1909. 

Whether it be assumed that the title passed by the prématuré exer- 
cise of the option, or whether Ogden held the title merely as security 
for his claim, it nevertheless foUows that he is entitled to retain pos- 
session of the property, and to collect the rents and income therefrorh, 
pending a détermination of what his real status may be. Lunny v. 
McGlellan, 116 App. Div. 476, 101 N. Y. Supp. 812; Barson v. Mul- 
ligan, 66 App. Div. 486, 73 N. Y. Supp. 263. Even if the arrangement 
to exercise the option and pay a certain amount of cash constituted a 
preferential payment, the relief must be by action, and Ogden is en- 
titled to retain possession pending this détermination. 

The présent motion to hâve the property turned over to the trustée, 
and to restrain Ogden or his représentative from collecting the rents, 
must be denied ; but some provision may be made by which the trus- 
tée can be informed, or secured, if necessary, with référence to the 
amount and disposai of the revenues from the property for a short 
period, within which he must take action looking to a détermination 
of the rights of the estate, if he be advised to bring such an action. 



In re KNIGHT. 

(District Court, E. D. New York. July 13, 1909.) 

Aliens (§ 61*) — Natubalization— Peesons Capable— Half-Bbeeds—"White 
Person." 

Petltioner was bom on a Brltlsh schooner In the Yellow Sea. His fa- 
ther was an Bnglisbman, and his mother half Chlnese and half Japanese, 
their marriage having occurred at Shanghai under the Brltlsh flag. Pe- 
tltioner enlisted In the United States navy oÉE the coast of China In 1882, 
and first came to the United States August 5, 1892. He had served hon- 
orably slnce hls enllstment untll hls application for cltlzenshlp, when he 
was 43 years old. Held, that petltioner was not a free "white person," 
and was therefore, not entitled to naturalizatlon, under Eev. St | 2169 
(U. S. Conap. St. 1901, p. 1333), provlding that the act shall apply to allenp 
being free whlte persons and those of Afrlcan natlvlty and descent, ahd 

•For othar c«siw («• siuae toplc & { nuubiib in Dec. & Am.VigB. 1907 to date, fir Rep'r Indexes 
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Act Cong. May 6, 1882, c. 126, | 14, 22 Stat. 61 (TT. S. Comp. St. 1901, p. 
1333), prohibiting the admission of Ohinese to cltlzenship. 

[Ed. Note.— For other cases, see Allens, Cent Dlg. §§ 11^122; Dec. 
Dig. § 61.» 

For other définitions, see Words and Phrases, vol. 8, pp. 7446, 7447. 

Cltlzenshlp of Chlnese, see notes to Gee Fook Sing v. United States, 1 
C. C. A. 212; Lee Sing v. United States, 35 O. C. A. 332.] 

Louis R. Bick, Asst. U. S. Atty., and Hugh Govern, Jr., Sp. Asst. 
U. S. Atty. 

Petitioner, in pro. per. 

ÇHATFIELD, District Judge. The applicant is some 43 years of 
âgé, and has served honorably iii the United States navy since the year 
1883. He has a medal for service in the battle of Manila Bay, in which 
he was upon the flagship Olympia, and his record in the navy is more 
than sufficient to meet the requirements of act July 26, 1894, c. 165, 
28 Stat. 134 (U. S. Comp. St. 1901, p. 1333). Knight enlisted oiï the 
coast of China, upon the Monocacy, and first came to the United States 
upon the 6th of August, 1893. It appears from the record that he was 
borrt upon a schooner flying the British flag, in the Yellow Sea, off the 
coast of China ; that his father was of English birth and parentage ; 
and that his mother was one-half Chinese and one-half Japanese, hav- 
ing been married to the applicant's father at Shanghai, under the 
British flag. 

The court is entirely satisfied as to the applicant's intelligence and 
character, and the only question arises under the provisions of section 
2169 of the Revised Statutes (U. S. Comp. St. 1901, p. 1333) viz.: 

"Thls tltle shall apply to allens belng free whlte persons, and to allens of 
African natlvlty and to persons of Afrlcan descent." 

A person of the Mongolian race, either Chinese or Japanese, cannot 
be natyralized, even with honorable service in the army or navy (In 
re Buntaro Kumagai [D. C] 163 Fed. 932), and the ineligibility of 
Chinese has been expressly stated by the provisions of Act May 6, 
1883, c. 136, 22 Stat. 61 (U. S. Comp. St. 1901, p. 1333), of which sec- 
tion 14 is as f ollows : 

"That hereafter no state court or court of the United States shall admit 
Chinese to cltlzenshlp ; and ail laws in confllct wlth thls act are hereby re- 
pealed." 

But no case to which the attention of the court has been drawn 
seems to specifically détermine what percentage of Mongolian blood 
will exclude the applicant from classification as a "white person." In 
the case of In re Saito (C. C.) 63 Fed. 126, the statutes with relation 
to thé woi*d "white" are recited, and a native of Japan was refùsed 
naturalizâtioii for the reasons above stated. 

In the case of colored persons, a question similar to the one at bar 
has been raised, and in Re Camille (C. C.) 6 Fed. 256, the applicant, 
with à white father and an Indian mother, was held not to be a "white 
i)ërsôJi." , This case is based'upori ,a number of décisions in Ohio, where 
tiie question of the mixture of white and red, or white and black, races 
hasbeep considered; and there seems to be nothing in the présent 
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naturalization statute, or any of the acts of Congress, which would lead 
to a différent conclusion. A person, one-half white and one-half of 
some other race, belongs to neither of those races, but is literally a 
half-breed. 

Naturalization creatCvS a political status which is entirely the resuit 
of législation by Congress, and, in the case of a person not born a citi- 
zen, naturalization can be obtained only in the way in which Congress 
has provided that it shall be granted, and upon such a showing of 
facts as Congress has determined must be set forth. It must hâve 
been within the knowledge and foresight of Congress, when legislat- 
ing upon this question, that members of other races would serve in the 
army and navy of the United States, under certain conditions, and it 
must remain with Congress to détermine who of this class can obtain, 
under the statutes, the rights of a citizen of the United States. 

The présent application must be denied. 



CENTRAL TRUST CO. OF NEW YORK v. TRBAT, Collecter. 

(Circuit Court, S. D. New York. June 10, 1909.) 

Xhteenal Reventie (I 9*) — Spécial Tax on Business— Banks— "Bankee." 
War Revenue Act June 13, 1898, c. 448, § 2, 30 Stat 448 (U. S. Comp. 
St. 1901, p. 2286), provided that bankers using a capital not exceedlng 
$25,000 should pay a tax of $50 and $2 additional for every $1,000 In ex- 
cess of $25,000, aaâ that, In estimatlng, the capital surplus should be In- 
eluded. The section also déclares that every person, flrm, etc., having a 
place where crédits are opened by the deposlt or collection of money or 
currency, subject to be paid or remitted on draft, check, or order, or 
where money Is advanced or loaned on stocks, bonds, bullion, bills of ex- 
change, or promissory notes, or where stocks, bonds, bullion, bills of ex- 
change, or promissory notes are received for discount or sale, shall be a 
"banker" within the act. Held, that it was only the capital surplus used 
In the banking business that was subject to tax, and hence the uûdivld- 
ed profits of a trust company, invested in bonds and stocks, were not sub- 
ject to taxation, though the corporation was engaged in some of the ac- 
tlvities of a bank, and the profits so invested were available to make. good. 
losses in the corporation'» enterprises and to increase Its crédit. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 16 ; Dec. 
Dig. § 9.* 
For other définitions, see Words and Phrases, vol. 1, pp. 695-697.] 

This is an action to recover $23,156 paid by the plaintiflf under pro- 
test as a tax claimed by the défendant, a collector of internai revenue, 
to be due under War Revenue Act June 13, 1898, c. 448, § 2, 30 Stat. 
448 (U. S. Comp. St. 1901, p. 2286). The relevant parts of the section 
read as follows : 

"Sec. 2. That from and after July flrst, eighteen hundred and ninety-eight, 
spécial taxes shall be, and hereby are, Imposed annually as foUows, that Is to 
say: 

"(1) Bankers using or employlng a capital not exceeding the sum of twenty- 
flve thousand dollars shall pay flfty dollars ; when using or employlng a capi- 
tal exceeding twenty-flve thousand dollars, for every additional thousand dol- 
lars In excess of twenty-flve thousand dollars, two dollars, and in estimatlng 
capital surplus shall be included. The amount of such annual tax shall In 
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au cases be computed on the basis of capital and surplus for tbe preceding 
•fiscifl year. Eiv'ery person, flrm, or company, and every Incorporated or other 
bank, havjng a place where crédits are opened by tbe deposit or collection of 
moliey où currency, subject to be pald or remitted upon draft, cbeck, or order, 
or where money is advanced or loaned on stocks, bonds, bullion, bills of ex- 
change, or promlssory notes, or wliere stocks, bonds, bullion, bills of exchange, 
or promissory notes are received for discount or sale, shall be a banker under 
this Àct: Provided, that any savings bank having no capital stock, and whose 
business îs confined toreeeiving deposits and'Ioaning or Investing the same for 
the beiieflt of its depositors, and which does no other business of banklug, 
shall not be subject to this tax." 

Thé bnly matter in dispute is whether the tax i s payable on $11,078,- 
355.89^ being accumulated and undivided profits resulting from the 
conducting of the business of complainant for many years. 

Joline, Larkin & Rathbone, for plaintiff. 
Henry L,. Stimson, U. S. Atty., for défendant. 

lyACOMBE, Circuit Judge (after stating the facts as above). In 
view of former décisions in this circuit (Leather Manufacturers' Bank 
V. Treat [C. C] 116 Fed. 774; Id., 128 Fed. 262, 62 C. C. A. 644) 
there would be no difficulty in finding that thèse accumulated undivided 
proiits are either "surplus" or "capital:" In the case cited the plaintiff 
was a bank engaged solely in a banking business, and presumably ail 
the pfoperty that it had was employed in such business. But in the 
case at bar the plaintifï is not a bank or banker, and, although it does 
some of the things enumerated in the section as indicative of such 
business, its principal business seems to be distinctively that of a trust 
company,' 

It will be observed that the "capital and surplus," which is subject- 
ed to the tax, is that which is used or employed by the banker; i. e., 
in the banking business. The évidence shows that the entire amount 
of thèse undivided profits before, during; and at the end of the fiscal 
year were invested in municipal and railway bonds and in the stocks 
of corporations, and were not in any sensé employed in the business of 
banking, although the ownership of this large amount of securities 
avai labié tomake good losses in any of the enterprisès which the cor- 
poration was conducting naturally increased its crédit generally. 

Counsel may prépare and submit findings in accordance with this 
décision, whereupon they will be signed, and judgment entered for the 
plaintifï. 



FARMERS'IvOAN & TRUST OO. y. TREAT. Golleotor. 

(Circuit Court, S. D. New York. June 10, 1909.) 

Tiirner, Holston & Iloran, for plaintiff. 
Henry L. Stiiuson, U. S. Atty., for défendant. 

LACOMBE, Circuit Judge. This cause is in ail respects similar to Central 
Tnist Co. V. Treat, 171 Fed. 301, in which a mémorandum of décision is flled 
to-day, and wlU be siniilarly disposed of. 
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UNITED STATES t. PEKRY et al. 

(Circuit Court, D. Massachusetts. Aprll 6, 1909.) 

No. 115 (1,776). 

Cdstoms Duties (!• 30*) — Olassification— Pbozen Fish. 

TJnder Tarife Act July 24, 1897, e. 11, § 1, Schedule G, par. 261, 30 Stat. 
171 (U. S. Comp. St. 1901, p. 1651), relating (1) to "fish, fresh, * * * 
frozen, paeked in ice, or otherwise prepared for préservation, not spe- 
cially provided for," and (2) to "salmon, fresh," salmon paeked in ice for 
préservation are dutiahle under the flrst provision ; for Congress by euu- 
merating flsh paeked in ice separately from fish fresh, indicated an in- 
tention to exclude the former class from thie provision for the latter. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 30.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision of the Board of General Appraisers, which is reported 
as G. A. 6,208 (T. D. 26,856), sustained the protests of F. C. Perry and 
others against the assessment of duty by the collector of customs at 
the port of Boston. The Board's opinion reads as f ollows : 

FISCHER, General Appraiser. Thèse protests cover a very large number 
o( importations of mackerel, halibut, and salmon, paeked in ice for préserva- 
tion and contained In packages eacb of which is of a capacity not less than 
one half barrel. Duty was assessed thereon at the rate of 1 cent per pound 
under the last subdivision of Tarife Act July 24, 1897, e. 11, § 1, Schedule G, 
par. 261, 30 Stat. 171 (U. S. Comp. St. 1901, p. 1051), and the merchandise is 
claimed to be dutiable properly at three-fourths of 1 cent per pound under the 
flrst subdivision of said paragraph. 

Paragraph 261 reads as follows: 

"261. Fish, fresh, smoked, dried, salted, pickled, frozen, paeked in Ice, or 
otherwise prepared for préservation, not specially provided for lu thls act, 
three-fourths of one cent per pound; flsh, skiuued or boned, one and one- 
fourth cents per pound ; mackerel, halibut or salmon, fresh, pickled or salted, 
one cent per pound." 

It is obvions that the first subdivision of this jmragraph is broad enougli to 
cover ail flsh (except, perhaps, llving) in every coneeivable condition, fresh or 
l)reserved, and that, if the lawmakers had omitted ail other référence to flsh 
in the tarife, ail denizens of the deep would be dutiable under said subdivi- 
sion. It follows that, unless a particular kind of fish, whether considered 
with référence to its species or its condition or manner of préservation, is spe- 
clflcally provided for in other portions of the flsh schedule, it is dutiable un- 
der the opening clause of iiaragraph 261. 

AA'ith thèse considérations in niind we shall apply ourselves to the question 
before us. There is hère no dispute as to the facts. The flsh are mackerel, 
lialibut, and salmon, respectively. They are fresh, in the seuse of not having 
been dried, smoked, salted, or pickled, and they are Imported paeked in ice. 
The question to be determined, then, is one of law — whether or not the pro- 
vision for "mackerel, halibut or salmon, fresh," includes such varieties of 
fish when imported frozen or paeked in ice. It seems to us that, by the ternis 
of the paragraph itself, this query must be answered in the négative. Con- 
gress. by seiiarately enumerating flsh fresh, flsh frozen, and fish pac:lced in ice. 
lias differeutiated the three classes of flsh ; and that thls is no mère redun- 
rtaucy of terms. but, on the coutrary, is a législative récognition of a distinc- 
tion that is well attested by décisions of the courts and the Board, by rulings 
of the Treasury Department, and by the testimony of numerous trade witness- 
es in other hearings before the Board, is iudisputable. 
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. We are referred to the case of Cross v. Seeberger (0. C.) 30 Fed. 427, as an 
authority adverse to the claim of the protestants in the cases at bar; but on 
examination and full eonslderatloû of it we do uot find that thls is accurate. 
ïhat case arose under ïarllï Act March 3, 1883, c. 121, 22 Stat. 488, which 
coutalned a provision for fresh flsh, but none for frozen flsh or tlsh paelted in 
ice, and It held that an importation, of frozen fish in bulk was free of duty 
under paragraph 699 of that act as "fish, fresh, for immédiate consumption" ; 
that is, under a statute which contalned no provision for frozen fish, it was 
held tlaat the provision therein for fresh fisli was broad enougli to cover frozen 
flsli — a conclusion that is ol)viously sound, because the only other, styles of flsli 
mentioned were those pickled, salted, dried, etc. When, however, a subsé- 
quent statute makes a denominative provision for frozen fish, it follows as a 
logical conséquence, and by an elementary rule of construction that it is there- 
by removed from the opération of the broader provision and is dutlable un- 
der its spécifie enumeration, which is the précise condition we hâve In the 
tariff act of 1897, under which thèse importations were made. 

We hold, therefore, that mackerel, salmon, and hallbut, when frozen or 
packed in ice, are not dutiable as "mackerel, salmon or halibut, fresh," but 
f ail within the terms of the opening clause of paragraph 261, and are dutiable 
at three-fourths of 1 cent per pound, as claimed. The protests are accordingly 
sustained, and the décision of the collector reversed in each case. 

Thls conclusion Is In exact accord with that announced by the Board in G. 
A. 5,727 (T. D. 25,430), on frozen halibut. It Is true that In G. A. 6,127 (T. 
D. 26,646), a ruHng of a différent ténor was made ; but it appears that in tliat 
case the fish had been assessed at 30 per cent, ad valorem under paragraph 
258, and, the only claim of the protest was at 1 cent per pound uuder para- 
graph 261, no mention being made of the three-fourths of a cent per pound. 
The point at Issue hère was not squarely presented in that case, and the Board 
wh;eh made the décision Inadvertently overlooked the préviens ruling of G. 
A. 5,727. 6. A. 6,127 may be considered as overruled. 

Precisely In point Is G. A. 5,726 (T. D. 25,429) where the Board overruled 
a claim that certain smoked herring upon which duty had been assessed as 
smoked fish were properly dutiable as "herrings, pickled or salted," on the 
ground that herrings are salted before they are smoked, and that consequent- 
ly the provision for salted herring is sufflclently broad to include smoked her- 
ring. The Board negatived this contention, and held that "smoked," having 
a narfower signification than "salted," was a more spécifie provision. On ap- 
peal thls décision was aflirmed in Mattlage v. U. S. (G. O.) 139 Fed. 704, T. 
D. 26,037. 

William H. Garland, Asst. U. S. Atty. 

Searle & Pillsbury (Charles P. Searle, of counsel), for importers. 

COLT, Circuit Judge. In this case I fully conçut in the conclusion 
of the Board of General Appfaisers, and I can add nothing to the opin- 
ion of General Appraiser Fischer, speaking for the Board. 

The décision of the Board of General Appraisers is affirmed. 
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H. K. PORTER CO. v. BOYD 

B. I. DUPONT 00. V. JOHN SIIIELDS CONST. OO. 

(Circuit Court of Appeals, Thlrd Circuit March 3, 1909.) 

No. 20. 

1. Sales (§ 202*) — Teansfer oï Title as Bbtween Parties— Waiveb of De- 

rAULÏ IN PAYME>"r OF PRICE ON DELIVEBY. 

Where Personal property sold, to be paid for on delivery in cash and 
notes, was delivered and held and used by the purchaser for flve months 
be/ore any settlement was made, during which time the seller was urglng 
payment but at no time questioned the sale, the légal title as well as 
possession of the property passed to the purchaser, any right the seller 
may hâve had to reclaim it having been waived and lost by hls tailure 
to exercise it promptly on the purchaser's default. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 545; Dec. Dig. i 
202.*] 

2. Bailment (§ 8*) — EsTOPPEL TO Deny Title of Bailoe. 

Whlle the principle of estoppel which precludes a tenant from disputing 
his landlord's title applles as well to leases or ballments for hire of Per- 
sonal property, it applles only in either case where the person sought to 
be estopped obtained possession of the property under and by virtue of 
the contract of lease or bailment, and no estoppel arlses where he was 
already in possession when the contract was made and asserts ownership 
In himself prior to and independently of such contract. 

[Ed. Note. — For other cases, see Bailment, Cent. Dig. § 32 ; Dec. Dig. 
§8.*] 

3. Sales (§ 456*) — Conditional Sale— Distinguished fkom Lease. 

Where personal property sold to be settled for on delivery was deliv- 
ered without settlement, and retained and used by the purchaser untU it 
became vested w^ith the légal title, an instrument then executed between 
the parties, without change of possession, by which the seller purported 
to lease the property to the purchaser for three months in considération 
of payments aggregatlng the amount of the original purchase price wlth 
interest, covenantiug on such payments being made to exécute a bill of 
sale of the property, and also that in case it retook the property on de- 
fault it should sell the same and pay over any surplus proceeds to the les- 
see, was not in fact a lease, although so denominated and one in form, 
but in effect a contract of conditional sale, which was void because title 
had already passed. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1327-1331; Dec. 
Dig. § 456.* 

What constl tûtes a contract of conditional sale, see note to Dunlop v. 
Mereer, 86 C. C. A. 448.] 

4. CoRpoBATioNs (§ 560*) — Receivebs— Title ce Riqhts Acquiked— Succes- 

sion to Bights of Creditobs. 

A receiver for an insolvent corporation, appointed at suit of gênerai 
creditors, has the rlghts of an attaehing or levying creditor as to property 
of the corporation of which he takes possession, and his possession defeats 
a secret lien on any of the property, which was purely équitable, although 
It may hâve been enforceable as between the parties, and especially where 
such lien was given to one who was at the time a gênerai creditor, and 
to enforce it would give him an inéquitable préférence over other gênerai 
creditors. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 500.*] 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
171 F.— 20 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see E. I. Dupont Co. v. John Shields Const. Co., 
163 Fed. 198. 

R. W. Archbald, Jr., for appellant. 

R. Stuart Smitii, for appellee. 

Before GRAY, Circuit Judge, and BRADFORD and LANNING, 
District Judges. 

BRADFORD, District Judge. In December, 1905, the court of 
chancery of New Jersey, on a bill iîled by certain stockholders and 
creditors of The John Shields Construction Company, hereinafter re- 
ferred to as the construction company, a corporation of that state, 
on behalf of themselves and other Creditors and stockholders of that 
company, appointed a receiver for it on the ground of insolvency. 
Subsequently ancillary proceedings were instituted in the circuit court 
of the United States fot the eastern district of Pennsylvania, wherein 
Halsey M. Barrett was, December 30, 1905, appointed ancillary re- 
ceiver of the construction company, and thereafter, certain vacancies 
by résignation having occurred in the ancillary receivership, William 
H. Boyd was, July 13, 1907, appointed such ancillary receiver. He 
duly qualified for the discharge of his officiai duties July 29, 1907. 
The appeal in this case was taken by the H. K. Porter Company, 
hereinafter referred to as the Porter company, a corporation of Penn- 
sylvania, from a decree in the ancillary proceedings, denying the péti- 
tion of that company for an order on the ancillary receiver of the 
construction company to pay to the former company $2,300, being a 
part of the agreed value of two locomotives hereinafter mentioned, 
sold by order of the court below. It appears from the record that in 
May, 1905, the Porter company contracted through its représentatives 
and agents, Wonham & Magor, to sell two locomotives to the con- 
struction company and deliver the same to that company at Quarry- 
ville, Pennsylvania, for the priceof $4,900, to be paid and secured as 
follows; one-third in cash on shipment, one-third in, a note at sixty 
days, with interest at 6% added, and the remaining third in a note 
at ninety days, with interest at the same rate added. Pursuant to the 
above contract the Porter company duly delivered to the construction 
company at the stipulated place the locomotives, but the latter com- 
pany wholly failed to perform its part of the contract ; neither paying 
cash nor giving any note or notes on account of the purchase price. 
But such default did not prevent the property in the locomotives from 
passing from the Porter company to the construction company. The 
correspondence and transactions between the parties in May, 1905, 
constituted both in forin and intention a contract of sale followed 
by delivery of the locomotives. Whether or not the sale could hâve 
been avoided for fraud is not a question before Us. No fraud in 
the transaction is alleged against the construction company. Nor was 
any attempt made by the Porter company aside from procuring the 
exécution of the written instrument of October 16, 1905, to disaffirm 
or to avoid the sale. There can be nb doubt that the construction com- 
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pany in May, 1905, becàme the unconditional owner of the two 
locorrtotivés and, notwithstanding its indebtedness for the purchase 
price, continued to be such owner untilthe exécution of the writteri 
instrument above referred to; and during ail that time and thereafter, 
and until the ancillary recéiver of the construction company sold them 
by order Of court, the possession of the locomotives continued in that 
company or its ancillary recéiver. If the Porter company at any 
timehad, by reason of mère failure on the part of the construction 
company to comply with the terms of payment, a right to reclaim the 
locomotives and avoid the sale, there was admittedly such delay by 
the Porter company as to constitute a waiver. The record does not 
disclose any conduct, act or déclaration on the part of the Porter com- 
pany or construction company priof to the latter part of September, 
1905, by way of disaffirmànce or iriconsistent with an unconditional 
sale of the locomotives to and their ownership by the construction 
company. Indeed, the controlling weight of évidence négatives the 
iexistence of any intention on the part of either of the two companies 
before that time to disclaim, disafïïrm or otherwise avoid the sale and 
terminate ownership by the construction company. No redelivery of 
the locomotives to the Porter company was made or requested. They 
remained in the possession of the construction company and its an- 
cillary recéiver until sold pu.rsuant to the order of the court below. 
The Porter company repeatedly attempted to collect from the con- 
struction company the purchase price, but was unsuccessful. Thus 
the transaction prior to the correspondence and negotiations between 
the two companies in the latter part of September, culminating in 
the exécution of the written instrument of October 16, 1905, present- 
ed the aspect of and was an absolute sale and delivery of the loco- 
motives to and their ownership by the construction company, and an 
indebtedness of that company to the Porte'r company for the whole 
purchase price with interest. The above mentioned written instrument 
relates to the two locomotives in question, was executed under seal 
by and between the Porter company as party of the first part and the 
construction company as party of the second part, and its body, so far 
as material to consider in this connection, reads as follows : 

"This Indenture, made thls sixteenth day of October, A. D. 1905, between 
H. K. Porter Company, of Pittsburgh, Pennsylvania, party of the flrst part, 
and The John Shields Construction Co., party of the second part, Witnesseth, 
ïhat the «ald party of the first part hath let, and by thèse présents dptU 
let unto the said The John ghields Construction Co., party of the second 
part, two certain Ipcomotive engines, * * * for the term of nlnety days 
from date, and for the sum of flve thousand ninety one dollars and flfty-one 
cents, to be paid in the foUowing manner, to wit: Cash, to be pald at once, 
$1,000 ; The John Shields Construction Co.'s 60 days' note, dated October 
16th, 1905-r<iue December 15th, 1905, $2,040.70; The John Shields Construc- 
tion Co.'s éô days' note, dated October I6th, 1905— due January 14th, 1906, 
$2,050.81. 

"And It Is Further Agreed, by and between the parties to thèse présents, 
that if default be made in the payment of the flrst, or any of the above 
named ; Instalments or payments, or if said party of the second part shall 
undertaké to dispose of said locoinotive engines, or if the same shall be at- 
taehéd, leVied upon, or talc en by a third party, then it shall be lawful for, 
and the said party of the first part may re-enter into: possession of said loco- 
motiw engines, so described as aforesaid, take away, repossess and enjay 
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the same as though thèse présents were not made; but that the re-entry by 
sald party of the flrst part and repossession of said englnes, shall not operate 
as a payment of the Indebtedness of the sald party of the second part aboyé 
contracted, nor discharge said party of the second part from liability for the 
same; but the said party of the flrst part shall hâve the right to dispose of 
said englnes at public or private sale, in good faith without notice, and after 
payment of costs and expenses of said sale and of said retaking and the other 
expenses growing out of the default of said party of the second part, shall 
crédit the net proceeds thereof upon the Indebtedness of said party of the 
second part, and if the same shall not be sufflcient to pay the fuU amount of 
said indebtedness, the sald party of the second part shall be liable for, and 
wlU at once pay over the balance thereof. If there be any surplus, the same 
shall be paid over by the party of the second part. And the said party of 
the second part covenants and agrées that the sald locomotive englnes shall 
be taken to thelr railroad at Quarryville, in the State of Pennsylvania, and 
there kept and used, and not removed from the possession and control of the 
said party of the second part withov;t the wrltten consent ofthe party of the 
flrst part thereto first had and obtained; and at the expiration or sooner 
determining of the sald term, he will quit and surrender the said locomotive 
englnes in as good condition as reasonable wear and use will permit. And 
the said party of the flrst part hereby covenants and agrées that the said 
party of the second part, on paying the above specifled instalments, and per- 
formlng the covenants aforesald, shall and may peaceably and quietly bave, 
hold and enjoy the said locomotive englnes, for the sald term. And the said 
party of the flrst part hereby covenants, promises and agrées to and vs'lth 
the said party of the second part, that if the sald party of the second part 
shall vvell and truly keep the covenants herein made, and shall pay the afore- 
sald instalments, as the same shall become due and payable, and if this lease 
shall not be determlned sooner, by consent or otherwise, they, the sald party 
of the flrst part, will make, exécute and deliver to the sald party of the 
second part, a good and sufflclent Bill of Sale for sald locomotive englnes, 
the considération whereof shall be the amount of the above named payments, 
received for the said term, making In ail the sum of five thousaud niuety 
one dollars and flfty-one cents." 

The Porter company relies upon the above instrument to sustain its 
alleged right to recover from the ancillary receiver the $2,300 set 
apart by agreement to represent the two locomotives sold by. him by 
order of court. Aside from the contract of October 16* 1905, the 
claim made by the Porter company would be whoUy devoid of color. 
It is contended that the contract was a lease of the locomotives for a 
term of ninety days and under its provisions the lessor was, on the 
occurrence of any default therein specified on the part of the lessee, 
entitled to regain their possession ; and, further, thfit the construction 
comjjany as lessee was, and its anCillary receiver is, estopped from 
dënying thé titlé of the Porter company to the same. If it be assumed 
that circumstances might exist under >vhich a contract in the form of 
the instrument in question- could operate as a chattel lease and work an 
estoppel with respect to déniai oftitle or ownership, such an assumption 
has no relëyàncy to thi'é case. ,It dôes hot necessarily follow from the 
fact that one is referred to as a lessee, in an instrument, to which he 
is a party, having the form and similitude of a lease, that ne is preclud- 
ed from questioning the right of ownership of the other party as to 
the property, real or personal, therein mentioned. Of coUirse, if one 
gains possession pnly by means of and claims title solely under the 
instrument, he will, as a gênerai rule, be estopped or precluded from 
disputing title with the other party to the contract during its con- 
tinuance and ûntil he shall bave surrendered or redelivered the prop- 
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erty. But where he has otherwise gained possession, asserts owner- 
■ship in himself, and neither daims nor défends under or by virtue of 
the instrument, there is no such estoppel. Chief Justice Marshall in 
Blight V. Rochester, 7 Wheat. 535, 547, 5 L. Ed. 516, said: 

"The title of the lessee is, In fact, the title of the lessor ; he cornes in by 
virtue of it, holds by virtue of It, and rests upon it, to malntain and justify 
his possession. He professes to hâve no independent right In himself, and it 
Is a part of the very essence of the contract under which he claims, that the 
jaramount ownership of the lessor shall be acknowledged, during the con- 
tinuance of the lease, and that possession shall be surrendered at its expira- 
tion. He cannot be allowed to controvert the title of the lessor, wlthout dis- 
raraging his own, and he cannot set up the title of another, without violatiug 
that contract by which he obtained and holds possession ; and breaking that 
ïaith which he has pledged, and the obligation of which is still continuing, 
and in full opération." 

In Willison v. Watkins, 3 Pet. 43, 47, 7 L. Ed. 596, Mr. Justice 
Baldwin, in delivering the opinion of the court, said : 

"It is an undoubted princlple of law, fully recognized by this court, that a 
tenant cannot dispute the title of his landlord either by setting up a title in 
himself, or a third person, during the existence of the lease or tenancy. The 
principle of estoppel applles to the relation between them, and opérâtes in its 
full force, to prevent the tenant from violating that contract by which he 
obtained and holds possession. Blight v. Rochester, 7 Wheat. 535 (5 L. Ed. 
516). He cannot change the character of the tenure, by his own act merely, 
so as to enable himself to hold agalnst his landlord, who reposes under the 
seeurity of the tenancy, believing the possession of the tenant to be his own, 
held under his title, and ready to be surrendered on its termination by the 
lapse of tlme, or demand of possession." 

' It is unnecessary to multiply références to cases enunciating the prin- 
ciples declared in the above citations. They apply, we think, with 
equal force to leases of real estate and to leases or bailments for hire 
of Personal chattels, and warrant an estoppel or preclusion as to title 
only where those relying on such estoppel or preclusion obtained pos- 
session of the subject-matter of the lease or bailment under and by 
virtue of it. In the case before us the construction company did not 
obtain possession of the locomotives under or by virtue of the instru- 
ment of October 16, 1905, or the negotiations leading up to it. At that 
time and since May, 1905, thé possession of the property was held by 
the construction company under and pursuant to the sale in May, and 
during no portion of that time had the Porter company either its pos- 
session or ownership. That company having October 16, 1905, neither 
the possession nor the ownership of the locomotives, was then without 
power to exécute a lease or bailment of them. Thus, even on the as- 
sumption that the instrument in question was in form a lease of the 
locomotives, there is no ground on which the doctrine of estoppel or 
preclusion as usually applicable in cases of lease, can hère be recogniz- 
ed and enforced. Further, we are unable to adopt the view that the 
instrument of October 16, 1905, even aside from the fact that posses- 
sion and ownership of the locomotives were then exclusively in 
the construction company, was or could hâve operated as a lease. 
While it is true that the instrument contains the words "hath let," "doth 
let," "term," "quit and surrender," "reasonable wear and use," and 
other phrases and expressions appropriate to and usually found ïf 
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leases, it is quite évident on a considération of its provisions and the 
conditions existing at the time between the parties, that, whatever else 
was its nature, it was not a lease.or bailiTient for hire. The sum of $5,- 
091.51 which, under the terms of the instrument of October IG, 1905, 
was to be paid by the construction company to the Porter Company, 
is the amount which at that time the latter company was entitled to re- 
ceive from the construction company in cash and notes bearing- inter- 
est on the basis of an absolute sale of the locomotives to the construc- 
tion company May 18, 1905. It was made up as follows: 

Total amount specifled In agreement of Ootober 10, 1905 $5,091.51 

Priée of locomotives $4,000.00 

Différence in frelght charges from 

Pittsburg to New York, and Pitts- 

burg to Quarryville, Pennsylvauia. . . 19.08 

y.l,9iaG8 

Interest at 0% from May là, 1905, to October 

16,1905 121.35 

. — $5,041.03 

Cash "to be pald at once" . ..;....... ; $1,000.00 

Balance $4,041.0.'? 

One-half of balance ((llsregarding .03) Sncluded, 

aside from interest, in 00 day note 2.020.50 

00 days' interest ou note at 6% ' 20.20 

— • 2,040.70 

Remaining half bf balance (disregarding .0,S) iu- 

cluded, aslde from interest, in 90 day note 2.020.50 

90 days' Interest ou note at 0% .30.31 

2,050.81 

$5.091.. 51 

Further, it is obvions from the written correspondence between the 
parties leading up to and culminating in the signing and sealing of 
the instrument: of October 16, 1905, that the primary purpose of the 
parties by that instrument was, not to create a mère lease or bailment, 
but to secure payment of what was then due and owing to the Porter 
company by reason of the absolute sale of the locomotives May 18, 
1905. And again, and pointing in the same direction, is the provision 
that if the construction company should keep the covenants and pay 
the instalments as the same should become due and payable, then, in 
the absence of an earlier termination of "this lease/' the Porter com- 
pany wpuld make, exécute and deliver to the construction company "a 
good and sufficient bill of sale for said locomotive engines, the consid- 
ération whereof shall be the amount of the above tiamed payments, re- 
ceived for the said term, making in ail the sum of five thousand ninety 
one dollars ànd fifty-one cents." It is unnecessary further to pursue 
the reasons which hâve led us to the conclusion that the instrument of 
October 16, 1905, could not in any aspect of the case operate as a lease 
or as a bailment.' It certainly was not a chattel mortgage nor was it 
a pledge. Regarding the form of the instrument alone, we think that, 
if under any circumstanc«s it could reserve or secure to the Porter 
comf)atiy a ; légal in contradistinction to an équitable right, title or 
claini' to the locomotives as against the construction company or its 
ancillary receiver, its opération would hâve been by way of condi- 
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tional sale. It is unnecessary to inquire whether the doctrine adopted 
by the Suprême Court of Pennsylvania touching conditional sales of 
chattels in its relation to the rights of creditors of the vendee is binding 
upon this court with respect to chattels there situated. No such ques- 
tion properly arises in this case. But, even were it assumed that such 
doctrine is not conclusive upon us, and that the principles laid down 
in Harkness v. Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 L. Ed. 
385, are controlling, the Porter company could not dérive any benefit 
from such an assumption. For, as both title to and possession of the 
locomotives were held absolutely and exclusively by the construction 
company under the sale in May, 1905, the Porter company October 
16, 1905, had nothing, so far as the locomotives were concerned, to sell 
and consequently no right to regain possession by reason of any de- 
fault on the part of the construction company. Under the circumstan- 
ces the instrument of October 16, 1905, viewed as a contract of condi- 
tional sale, was simply a nullity. Nor is the ancillary receiver estopped 
or precluded from assuming this position, for he neither claims nor dé- 
fends under that instrument, nor did the construction company or he 
get possession of the locomotives pursuant to it; but solely under and 
by virtue of the absolute sale in May, 1905. 

It is nevertheless, in substance, further contended on the part of 
thé Porter company that whatever may be the technical name of the 
instrument of October 16, 1905, it was a contract to the efïect that "the 
construction company is to make certain payments * * * and if it 
does not do so, the Porter company may corne and get the locomotives, 
and sell them for the construction company's account;" that forbear- 
ance by the Porter company to sue was a sufficient considération to 
sustain the contract; and there being a sufficient considération, "it can 
make no différence that the construction company then owned and had 
possession of the locomotives." We regard this contention, in view of 
the fact that no pledge was created, owing to non-delivery of the loco- 
motives by the construction company to the Porter company, nor a 
chattel mortgage executed, as an attempt successfully to invoke the 
doctrine of équitable lien or charge on property arising from contract. 
It is true that, in the absence of delivery or recording, an équitable lien 
or charge may be created on personal chattels, by an agreement on suf- 
ficient considération, that the property shall serve as security for a debt 
or other obligation, which lien or charge will be enforceable between 
the original parties and also against third persons who are mère vol- 
unteers or who take the property with notice of the agreement. Walk- 
er V. Brown, 165 U.. S. 654, 17 Sup. Ct. 453, 41 L. Ed. 865 ; Booz v. 
Philadelphia & L. Transp. Co. (C. C.) 134 Fed. 430. On the assump- 
tion that forbearance by the Porter company or its extension of the 
time for payment of the price of the locomotives was a sufftcient con- 
sidération to support an agreement creating a lien on tllem to secure 
the payment of such price, such lien was purely équitable in contradis- 
tinction to légal. Any theory of the case which requires the Porter 
company to rely on the existence of such an équitable lien or charge is 
répugnant to the position taken by that company in its pétition; for it 
there asserts ownership in itself, saying that by reason of the default 
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made by the construction company in the payments required by tlie 
agreement of October 16, 1905, "your petitioner was and is entitled to 
hâve, repossess and take away the said engines and that your petition- 
er's title thereto is good and effectuai save as against subséquent pur- 
chasers for value or exécution creditors." This is an allégation of 
légal ownership and does not harmonize with the theory of a purely 
équitable charge or. lien as recognized in the cases last above cited 
and others to the same effect. But in view of the fact that such repug- 
nancy might, other things being equal, be cured under the power of 
amendment so liberally exercised by the fédéral courts, we think it 
proper further to consider the case aside from such inconsistency. If, 
then, it be assumed that by virtue of the agreement of October 16, 1905, 
although entered into diverso intuitu, an équitable lien on the locomo- 
tives was created, good and enforceable as between the Porter company 
and the construction company, the question remains whether it can be 
enforced against the proceeds of their sale in the hands of the ancil- 
lary receiver. No citation of authority is requisite to support the prop- 
osition that such a secret lien could not avail against an attachment or 
exécution creditor, not çhargeable with knowledge or notice of its exis- 
tence at the time of contracting bis claim. It is equ^ihy clear that it is 
not necessary that it should appear that the creditor became such on 
the strength of the possession by the debtor of the property attached or 
levied on and the presumption of absolute ownership arising from sucli 
possession. As stated by Tilghman, Ch. J., in Martin v. Mathiot, 14 
Serg. & R. (Pa.) 214, 16 Am. Dec. 491: 

"A rule of law so restricted, would be of very little value. It rarely occurs 
that a man can prove, what It was that induced him to give crédit. It is a 
rule pf gênerai policy, which déclares possession to be the évidence of proper- 
ty, and the presumption is, that every man is trusted according to the property 
In his possession." 

But it is contended that the ancillary receiver of the construction 
company does not represent its creditors, but only the company, and 
that they did not acquire by virtue of the receivership the rights of 
attaching or exécution creditors. The extent of a receiver's power of 
représentation dépends upon the nature and purpose of the suit in 
which he is appointed and the scope of his authority as defined in the 
appointment, or, in the absence of a particular or précise définition, 
as implied from the fact of appointment considered in connection with 
the object sought to be obtained in the suit. The proceedings against 
the construction company both in New Jersey and in Pennsylvania 
were instituted by gênerai creditors, wére based on its insolvency, and 
contemplated the collection of its assets, their réduction into money 
and its distribution among the creditors, and, in case of a surplus, 
stockholders. The ancillary receiver hère as well as the domiciliary 
receiver in New Jersey represents the corporation, its stockholders 
and its creditors, and holds possession of its assets within the eastern 
district of Pennsylvania under and by virtue of the authority and man- 
date of the court below, to the end that they may be disposed of under 
the order of that court, gênerai or spécifie, in accordance with the 
principles of law and equity applicable. It is of no importance what 
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term may with most propriety be used to designate tlie taking and hold- 
ing possession of the property of the construction company by the 
ancillary receiver. Whether it be called an équitable exécution, an 
équitable attachment, a séquestration, or an impounding, is a matter 
of indifférence. It does not affect the essential nature of the thing 
done. The receiver entered into and held possession by virtue of his 
appointment and the mandate of the court. A sheriff enters into and 
holds possession of property tnider an exécution or attachment by 
virtue of his élection or appointment and the order or writ of the 
court. In either case the property is compulsorily taken by judicial 
authority for the purpose of being applied to the payment of claims, 
theretofore or thereafter to be ascertained in nature or amount. In 
case of a receivership for an insolvent corporation procured at the in- 
stance of gênerai creditors on the ground of insolvency, we are unable 
to perceive why a secret lien unenforceable at law should not be de- 
feated by the seizure of the property by the "hand of the court" as 
effectually as by the making of an attachment or levying of an exécu- 
tion by a sheriff. The fact that the claims of many creditors may be 
involved in the former case and perchance only one in the latter does 
not difïerentiate the two. Plain justice requires that such a secret lien 
should be defeated in the former case; for not only does equity de- 
light in equality, but the receivership bars creditors from pursuing the 
remedy, which otherwise would be open to them by way of attaching 
or levying on the personal chattels, to defeat the lien. We perceive 
no force in the suggestion that to allow the receiver to défend against 
the establishment of the asserted^ lien would be to permit him to take 
sides as between différent creditors or classes of creditors. In such 
a case as the présent, the rule of equity requires the pro rata division 
of the assets among the creditors, subject to the allowance of costs 
and expenses and the adjustment and liquidation of priorities and 
préférences. Equality or a pro rata distribution of the assets among 
the creditors being the môst équitable resuit attainable, no liens or 
préférences should be recognized unless satisfactorily established ; and 
it is not only proper, but it is incumbent on the receiver to protect the 
funds or assets in his hands against ail attempts of creditors to defeat 
equality of distribution, through the assertion of secret liens to which 
they are not entitled as against the interests of the gênerai and un- 
secured creditors. Such a lien might be recognized and satisfied in 
whole or in part out of the spécial fund subject to it as between the 
original parties, in so far as such fund might be included in a surplus 
of assets left after the payment of ail costs and expenses and other 
debts and claims; but only in that improbable event. But it is un- 
necessary to pursue this particular inquiry. In Printing Press Co. v. 
Pub. Co., 213 Pa. 207, 62 Atl. 841, the Suprême Court of Pennsylvania 
held that where on a creditor's bill a receiver was appointed for an 
insolvent corporation he was not limited to the rights of such cor- 
poration as to chattels held by it under a conditional sale but had the 
rights of a levying créditer. Mitchell, Ch. J., delivering the opinion 
of the court, among other things, said: 

"The authority of a receiver aiid the efïect of his action dépend alniosc 
entiïely on the purpose of his appointment and the extent of his powers con- 
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ferred by the decree appointlug him. * * * From this it must be assmued 
that the recelver in thls case represented tlie credltors in whose Interest he 
was appointed, and was clotlied witli ail the powers that creditors wonld hâve 
had in acting for theniselves. * » * a voluntary assignée for the benefit 
of creditors is a mère représentative of the debtor and is botmd where he 
would be bound: Wright v. Wigton, 84 Pa. 103; but Tams v. Bullitt (35 Pa. 
308) establishes the distiuetlou that vvhen the assignée, trustée, or whatever 
he may be called, dérives bis authority, uot from the inere voluntary act of 
the assignor, but îrom a mandate of the law, even when euforced in the 
language of that case, through a 'compulsory asslgunient' from the debtor, 
in the interest of the creditors, he repi'esents the latter and is vested witli 
their powers. The same principle applles a fortiori to a reeeiver deriving his 
authority not at ail from the debtor, but altogetber from the court acting in 
the Interest and for the enforcement of the rights of creditors. When, 
therefore, on a credltor's blU, a reeeiver is appointed for au insolveut coriiora- 
tlon, he is not limited like an assignée for the benefit of creditors, by the 
rights of the debtor corporation as to pro])erty held by it under a eouditlonal 
sale, but bas the rights of a levying creditor." 

This décision fully accords w.itli our views and confirms us, were 
confirmation needed, in holding that the ancillary reeeiver had the 
rights of an attaching or levying creditor and that consequently the 
secret lien was, as agamst creditors, defeated, leaving the Porter Com- 
pany to participate as a gênerai creditor in the assets on terms of 
equality with the other gênerai and unsecured creditors. Hère there 
is even stronger ground than in Printing Press Co. v. Pub. Co., supra, 
for recognizing and enforcing the rights of the reeeiver as represent- 
ing creditors ; for, while in that case the title of the conditional ven- 
dor was both légal and équitable as against the vendee, hère, on the 
assumption that there was a secret lien in favor of the Porter com- 
pany, it was purely équitable and wholly unaccompanied by any légal 
title or right as against the construction company. There are many 
décisions not only by the lower courts but by the Suprême Court 
touching the rights of conditional vendors or lien holders as against 
trustées or receivers in bankruptcy. We deem it unnecessary to allude 
to such cases further than to say that they involved questions of 
statutory construction or interprétation under the bankruptcy légis- 
lation of the United States and hâve no pertinency to the matter now 
in hand. 

But there is yet another ground on which the pétition of the Porter 
company, whether amended or unamended, must fail. It is that, un- 
der the particular circumstances of the case, the assertion by that 
company of a préférence or lien to secure the balance of the purchase 
price of the two locomotives is inéquitable and unconscionable. By 
the absolute and unrescinded sale and delivery in May, 1903, the 
Porter company became only a gênerai creditor of the construction 
company, occupying no better position than any third person who had 
become a creditor by selling and dehvering personal chattels to the 
latter company on crédit. It is true that by the instrument of Oc- 
tober 16, 1905, the Porter company extended the time for the payment 
of a portion of the purchase price of the locomotives, and that this 
forbearance, for vi^hich it was to be remunerated at the satisfactory 
rate of six per cent, per annum on the déferred payments, may tech- 
nically constitute a sufificient considération for the agreement as be- 
tween the two companies. But the Porter company suiïered the loco- 
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motives to remain for months in the possession and use of the con- 
struction Company without any attempt to retake them, thereby con-, 
ferring on the latter company their ostensible ownership and creating 
and feeding a presumption of absolute and unencumbered dominion 
by that company. The least that could be expected of the Porter 
Company would hâve been the recording of the agreement of October 
16, 1905, or the securing and recording of a chattel mortgage at or be- 
fore the exécution of that agreement, to charge those deaHng vvith the 
construction company with notice of the existence of a lien on the loco- 
motives. But no chattel mortgage was at any time obtained nor was 
the agreement of October 16, 1905, recorded until after the appoint- 
ment of the ancillary receiver. We think no court of equity should 
allow the Porter company after such négligence on its part, now to 
come in and by the assertion of a lien or préférence prejudicially affect 
the pecuniary interests of those who became creditors of the construc- 
tion company perchance through such omission by the former com- 
pany to give notice to the public of the claim it now sets up. The de- 
cree of the court below should be and hereby is affirmed, with costs. 
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(Circuit Court of Appeals, Third Circuit. May 6, 1909.) 

No. 26. 

1. Appeal and Error (§ 1068*) ~ Review — Harmless Eeror— Instructions— 

Ehbok Cured by Verdict. 

Instructions, in an action for a personal injury, that upon certain flnd- 
ings the .jury niight award exemplary damages, and that, if they did so, 
tbey should return two verdicts, one for compensatory and one for ex- 
emplary damages, even if erroneous, were harmless error, where the jury 
returned but a single verdict. 

fEd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4225- 
4228, 4230 ; Dec. Dlg. § 1068.*] 

2. Street Railboads (§■ 118*)— Action for Injuries— Instructions. 

Instructions glven and refused lu an action for a Personal injury alleged 
to hâve been caused to plaintlff by belng thrown from a movlng street 
car of défendant by the conductor considered, and the action of the court 
held without error. 

[Ed. Note.— For other cases, see Street Railroads, Cent. Dlg. §§ 258- 
269 ; Dec. Dig. § 118.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Wm. I. Schaeffer, for plaintiff in error. 
Edward D. Mitchell, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BRADFORD, District Judge. Frank Kordiyak, the défendant in 
error, a subject of the C<;ar of Russia, brought an action of trespass 
in the Circuit Court of the United States for the Eastern District of 

*For other cases see same topic & § numbise lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Peniisylvania, against the Philadelphia & West Chester Traction Com- 
pany, hereinafter referred to as the défendant, for damages for in- 
juries to his person resulting, as alleged, from the neghgence of the 
défendant, and recovered a judgment against it for $2,000. For the 
reversai of that judgment this writ of error is before us. In the 
statement of claim it is, among other things, averred in substance that 
the plaintifif on or about April 4, 1908, became a passenger in a trol- 
ley car operated by the défendant on its Une from Sixty-Ninth and 
Market streetç, Philadelphia, to Ardmore, Pennsylvania ; that the 
défendant so carelessly, negligently and wrongfuUy operated the car 
that the "plaintiff was thrown and ejected from said car and sus- 
tained serions and permanent injuries to his body and limbs, by having 
his left leg amputated, his skull and left arm fractured, and other 
serious injuries to his body." There was testimony given by the 
plaintiff to the effect that April 4, 1908, after it had become dark 
he with three friands together got on a trolley car of the défend- 
ant at Manoa Road at a point to the west of and beyond the city lim- 
its in order to return to Philadelphia; that the car conductor came 
to him for his fare "and I went to look in my pocket and I found it 
had dropped through" ; that the conductor spoke to him in English, 
which he does not understand, and then "took me with the hand and 
threw me out of the car"; that "I had my hand in the pocket and 
he came and grabbed hold of me by this arm and took and threw 
me off, and I couldn't stop myself very well because I still had this 
hand in my pocket" ; that it was his vest pocket with a hole in it 
through which his money had slipped to the lower portion of his 
vest; that when he was thrown off the car it was moving fast; that 
he hit his head against something and does not remember whether any 
other part of his body was hurt because "my head was hit and I seem- 
ed to hâve lost consciousness" ; that "when I started to remember, 
I started to get up on my hands, and just then something struck me, 
and then I don't remember any more"; that he had not been drink- 
ing that day; that when the conductor asked him for his fare "I 
didn't say anything, I just looked for the money" ; and that while so 
looking for his money the conductor "stood in front of me for a 
while, and then he took me by the arm and threw me off the car." 
There is testimony in behalf of the défendant directly contradictory of 
that given by the plaintiff. The conductor who is charged by the 
plaintiff with having thrown him from the car testified to the ef- 
fect that he did not lay his hands on the plaintiff; that "I didn't 
do anything to him. I just merely asked him for his fare and left 
him looking for it" ; and that the plaintiff' left the car voluntarily 
and of his own motion. The same conductor testified that the same 
car while moving westward on its return trip from Sixty-Ninth and 
Market streets passed the plaintiff at or near Cedar Lane about 8 :30 
o'clock p. m.; and that the plaintiff at that time was walking on the 
southerly side of the West Chester pike on the macadamized sidewalk 
eastwardly toward Sixty-Ninth street. There is also testimony to 
the effect that the car from which the plaintiff testified he was eject- 
ed left Ardmore that night at 3 minutes past 8 o'clock on its easl 
vvardly run; that another car operated by the défendant on the same 
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road left Ardmore on a similar run at 33 minutes past 8 o'clock ; that 
at 48 minutes past 8 o'clock the later car struck the plaintiff about 
250 feet east of State Road; that State Road is about four-fifths of 
a mile to the east of Montrose Cemetery; and that Cedar Lane is 
from 1,100 to 1,200 feet east of Montrose Cemetery and from 2,800 
to 3,000 feet west of State Road. The motorman of the car which 
struck the plaintiff testified, among other things, to the effect that 
he stopped his car at State Road and when he received from the con- 
ductor the signal to go ahead, "I started my car on half speed, five 
points, and I crossed over State Road, I judge near a hundred feet, 
and I threw my power off, and went a hundred feet further — I judge 
about two hundred and fifty feet east of State Road — and I saw this 
man step up on the rail going east towards Sixty-Ninth street ter- 
minal, and as soon as I seen the man I blew my whistle and threw 
my emergency air on and hollered at him, and he paid no attention 
at ail ; he didn't make any effort to get off the track or anything else, 
he just kept on coming east toward Sixty-Ninth street terminal, and 
I struck him, and I stopped my car and he was laying right at the 
back step"; that the man who was struck when the witness fîrst saw 
him "was stepping up crossing the rail — the south rail of the east 
bound track. * * * He was getting up from the ditch on to the 
track. He was on the south side of the track. He wasn't on the 
pike side. * * * He came from the ditch up on to the track." 
There was also some testimony of the witness Simon to the effect 
that the plaintiff when seen by those on the car which struck him was 
"walking with his back to our car. He seemed to be walking slowly, 
and right after that the car struck him." On the material points of 
the case the testimony in behalf of the plaintiff and his witnesses was 
in irreconcilable conflict with the testimony in behalf of the défend- 
ant. The jury with ail the testimony before it in the exercise of 
its undoubted function returned a verdict for the plaintiff. It ap- 
pears from the plaintiff's testimony that in falling from the car from 
which he states he was ejected he received injuiy, striking his head 
and losing consciousness. For this in jury, the other éléments of lia- 
bility on the part of the défendant existing, the plaintiff would hâve 
been entitled to recover, even if he had not been struck by the later 
car. 

The first assignment of error is to the affirmance of the plaintiff's 
third point, as follows: 

"3. If the jury find from the évidence, that the plaintiff took a seat In the car 
belonging to the défendant company, and that the employées of the défend- 
ant Company afterwards ejected him at a dangerous place and while the car 
was in motion, and that the plalntifC was Injured, your verdict must be for the 
plaintiff." 

The proposition presented by the above point must be taken in 
connection with other portions of the charge and when so taken is 
not erroneous. The second assignment is based upon the affirmance 
of the plaintiff's eighth point, as follows: 

"8. If the Jury flnd from the évidence that the employé of the défendant 
Company ejected the plaintiff from sald car at a dangerous place and while 
said car was in motion, then In that case they should flnd for the plalntifC and 
their verdict should be exemplary, punitive or vindicttve damages." 
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What has been said touching the first assignaient is applicable 
hère. The third assignment is based on the aiifirmance of the plain- 
tiff's ninth point, as follows : 

"9. If the jury fiud froni the évidence that the Injuries were Inflicted iu 
a manner wilfully or with that entire want of care whlcli màke the act a reck- 
less aiid eonscious indifférence as to the conséquence of tlie act and a reclvless 
and eonscious indifférence to the rijfhts of others ; then you niay gù heyond 
the actual damages sustained and give the plaintifi! an additional suni in the 
form of exemplary, punitive or vindictive damages as a punlshment to the 
défendant." 

We perceive no substantial error in this proposition when taken 
in connection with the rest of the charge. The fourth assignment 
relates to the affirmance of the plaintifif's tenth point, as' follows : 

"10. In giving exemplary, punitive or vindictive damages there must be two 
verdicts: (1) Compensatory damages as compensation to the plaintiff for the 
losses and injuries which he has sustained, and (2) exemplary, punitive or 
vindictive damages for the reclvless, willful and négligent act of the de- 
fendant." 

On the assumption that the proposition presented by this point is 
nnsound, the erroir was harmless. In view of the fact that the jury 
rendered only one verdict it fairly may be inferred that exemplary, 
punitive or vindictive damages were not allowed. It may be that the 
jury took the view that the plaintifï, though Wrongfully ejected from 
the car, was not wantonly or maliciously so ejected. The évidence 
was cônflicting on the question whether the car was in motion when 
the plàintifif was put off. The fifth assignment is based on the af- 
firmance of the plaintifï's eleventh point, as follows: 

"11. That the jury may disregard the plaintiffs own testimony as beiug 
interested and décide the case on bis Wltnesses' testimony only, and if you 
come to the conclusion that their testimony is true then your verdict must he 
for the plaintiff." 

We perceive no error in the above instruction. The plaintifï's wit- 
ness Bilik testified that while the plaintiff was trying to get his money 
from his pocket "the conductor grabbed him by the left arm and threw 
him ofï the car" while it was going "fast." The jurors were at lib- 
erty to believe or reject this testimony, and if they believed it, it 
was their duty to find a verdict for the plaintifï. The sixth and sev- 
enth assignments relate to the refusai of the third and fourth points 
of the défendant which were as follows: 

"3. The servants of a street railway Company having Its tracks at the side 
of a country road are not bound to antlcipate the présence of pedestrians 
upon its tracks at points where tbere are no crossings and where there is 
ample unobstructed roadway in which they might walk in safety, and faillng 
to do so, or to be on the wateh for pedestrians at such places is not négligence. 

"4. A person who voluntarily walks upoii the track of a street railway Com- 
pany at night in the same direction in which the cars are running, at a point 
where there is ample unobstructed roadway wherein he could walk with 
perfect safety, is guilty of contributory négligence and cannot recover if he is 
injured while so doing by a car coming upon him from the rear." 

It is well settled that a court in charging a jury is under no obliga- 
tion, at the request of counsel, to state abstract propositions of lavv 
such as those embodied in the defendant's third and fourth points. 
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Biit, further, we think, aside from this objection, there was nothing 
in tlie case requiring the enunciation of the first of the above proposi- 
tions even if so modified as to assume a concrète instead of an ab- 
stract f orm ; there being nothing in the testimony on either side 
to suggest négligence on the part of the défendant in its opération 
of the car which struck the plaintifï. The eighth assignment is based 
on the refusai of the defendant's fifth point, as follows: 

"5. If the jury believe that the plalntlff was Injured by being struck by an 
easthound car while he was walking or standing upon the defendant's track 
facing in the same direction in which the cars were going at a point a short 
distance east of State Road, their verdict must be for the défendant." 

The instruction asked was clearly improper ; for, as already stated, 
the other éléments of liability on the part of the défendant existing, 
the plaintifï was entitled to recover for injuries received by him when 
thrown from the car by the conductor, if he was so thrown, and that 
was a question for the jury, even if he had not been struck by the 
later car. In view of this conclusion it is unnecessary to go into an 
inquiry whether the wrongful act of the défendant through its con- 
ductor in throwing the plaintifï from the car, if that were the fact, 
was the proximate cause bf the injuries received by the plaintifï 
when struck by the later car. If by reason of the injuries received 
by him when so thrown from the car he became dazed or unconscious 
or only semi-conscious, and while in that condition, though wander- 
ing along or across the defendant's tracks, was struck by the later car, 
we are not prepared to hold that his éjection from the first car was 
not the proximate cause of the injuries he received from being struck 
by the other car. But it is unnecessary to décide and we refrain from 
further considering this point. The ninth and last assignment is based 
on the refusai to affirm the defendant's sixth point, as follows : 

"6. Under ail the évidence the verdict of the jury must be for the défend- 
ant" 

This assignment, in view of what has already been said, of course, 
cannot be sustained. On the whole we are satisfied that the judg- 
ment below should be afïirmed, with costs, and it is so ordered. 
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(Circuit Court of Appeals, Eighth Circuit May 11, 1909.) 

No. 2,903. 

1. COtJBTS (I 431*) FEDERAI, COUKTS— PLEADING IN ClVIL ACTIONS AT LAW— 

CONFOEMITY TO STATB PBACTICE— ACTIONS PENDINQ ON ADMISSION OF 

Oklahoma. 

Section 1, Schedule, Const Okl., which provides that "No existing rights, 
actions, sults, proceedlngs, contracta or claims shall be afCected by the 
change in the form o( government, but ail shall continue as if no change 
In the form of government had taken place," applies to forms of procé- 
dure, and the provision of section 2, that the laws in force in Oklahoma 
Territory shall be In force in the state until changed or repealed, does not 
make such laws relating to pleading applicable to causes pending In the 

*For other ouiea see same toplc & ! numbes In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
tRebearlDg denied ÂuguEt 23, 19C0, 
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courts of Indian Tcrrltory at the time of tlie admission of the state and 
therenpon transferied to tlie Circuit Court of the United States, wliicli 
continue to be governed by the laws In force in the Indian Territory. 
[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 431.*] 

2. WiTNESSES (§• 2G8*) — Ckoss-Examination— SCOPE. 

Where a witness, introduced by the plaintifC in an action for a Per- 
sonal injury by being stnick by a railroad train, tèstlfied that lie saw th!> 
accident and was one of the first to reach plaintiff after the injury and 
described the surroundlngs, movements of the trains, etc., tlie défendant 
was entitled on cross-examination to show by the witness statemeuts 
made by plaintiff at the tinie as a part of the res gestse. 

[Ed. Note. — For other cases, see Wltnesses, Dec. Dig. § 268.*] 

3. Railroads (§ 348*) — Injury at Ckossinq— Conteibutoby NEGLiQE:;iCE— 

Evidence. 

Plaintiff, whlle walking across a railroad track at a crosslng on a dark 
and foggy evening, was struck and Injured by a frelght train which 
backed against him and was niovlng at a speed of not more than 5 or 
miles an bour. He was a railroad man and was famillar with the cross- 
lng. Wltnesses Introduced by hlm testlfled that they saw the train at a 
distance of not less than 30 feet, and there was no obstruction to prevent 
plaintiff from hearing or seeing it If he had stopped and looked and 
listened before stepping on the track. Held, that he was chargeable with 
contributory négligence as matter of law, which precluded hls recovery ; 
that in vlew of the other testimony and of the physical facts bis own tes- 
timony that he did so stop and look and listen was not entitled to cre- 
dence and dld not create a conflict of évidence. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. § 348.*] 

Amidon, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Oklahoma. 

J. Lionberger Davis (D. T. Flynn, T. G. Chambers, and C. B. Ames, 
on the brief), for plaintiff in error. 

Charles B. Rogers, for défendant in error. 

Before HOOK, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

RINER, District Judge. This was an action to recover damages 
for Personal injuries. The action was originally brought in the Unit- 
ed States Court for the Northern District of the Indian Territory, 
prior to the time of the admission of the state of Oklahoma into the 
Union, of which this district became a part. After the admission of 
the state of Oklahoma, the case was removed to the Circuit Court of 
the United States for the Eastern District of Oklahoma. The orig- 
inal pétition was filed in the United States Court for the Indian Terri- 
tory on the 12th of June, 1907, and the railroad company filed its an- 
swer October 12, 1907. The answer denied the allégations of the 
pétition and also set 'up as a défense contributory négligence on tht; 
part of the plaintiff. October 12, 1907, the day the answer was filed, 
the plaintiff in the court below filed a motion to strike from the an- 
swer portions thereof. 

Oklahoma was admitted into the Union November 16, 1907, and on 
December 11, 1907, the défendant in the court below filed its pétition 
for removal, and the case was removed to the Circuit Court. On April 

*For other cases see same topic & § NOMBEfi lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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17, 1908, the case corne on for trial, the motion to strike was not called 
to the attention of the court, and the trial proceeded on the pétition 
and answer. At the conclusion of the évidence the défendant moved 
the court to direct a verdict for the défendant upon the ground that 
under the pleadings, as well as the évidence, the plaintiff was not en- 
titled to recover. The motion was overruled, and an exception saved. 
The jury returned a verdict in favor of the plaintifï, and on the 20th 
of April, 1908, the défendant filed a motion for judgment notwith- 
standing the verdict, on the ground that the pleadings in the case 
shovyed that the défendant was entitled to a verdict because no reply 
had been filed to that part of the answer setting up as a défense the 
contributory négligence of the défendant. 

It is conceded by the plaintiff in error (hereafter referred to as the 
"railroad company") that prior to the admission of Oklahoma the 
Arkansas practice prevailed in the Indian Territory, and that under 
that practice no reply to the answer was required, but ail afifirmative 
allégations of the pleading were treated as in issue. The schedule of 
the Constitution of Oklahoma (sections 1 and 2) provides as follows: 

"Section 1. No existing rights, actions, suits, proceedings, contracts or 
claims shall be afïected by the change in the forms of government, but ail 
shall continue as if no change in the forms of government had taken place. 

"Sec. 2. Ail laws in force in the territory of Oklahoma at the tlme of the 
admission of the state into the Union, which are not répugnant to this Con- 
stitution, and which are not locally inapplicable, shall be extended to and re- 
main In force in the state of Oklahoma until they expire by their own limita- 
tions or are altered or repealed by law." 

The statutes of the territory of Oklahoma, prior to its admission as 
a state (St. 1893, § 3980), provided: 

"When the answer contains new matter, the plaintiff may reply to such 
new matter, denylng, generally or speciflcally, each allégation controverted 
by him, and he may allège In ordinary and concise language, and without 
répétition, any new matter not inconsistent with the pétition, constituting a 
défense to such new matter in the answer, or he may demur to the sanie for 
insufflciency, stating In his demurrer the grounds thereof ; and he may demur 
to one or more of such défenses set up in the answer, and reply to the resi- 
due." 

And that (St. 1893, § 4006): 

"Every material allégation of the pétition not controverted by the answer, 
and every material allégation of new matter in the answer, not controverted 
by the reply, shall, for the purpose of the action, be taken as true." 

It is contended by the railroad company that thèse statutes, by vir- 
tue of the constitutional provision above referred to, governed in the 
trial of this case, and that therefore the railroad company was enti- 
tled to a judgment on the pleadings for the failure of plaintiff to reply 
to the affirmative défense set up in the answer. 

It is insisted by the railroad company that as soon as statehood be- 
came effective the Oklahoma Code of Procédure applied to ail cases 
then pending in the Indian Territory courts. It is conceded, however, 
that, if the issues had been joined under the Indian Territory practice, 
the Oklahoma Code would not relate back and require further pro- 
ceedings; but it is said that the issues were not joined because there 
was pending a motion to strike portions of the answer, up to the time 
171 F.— 21 
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the plaintiff and défendant announced that they were ready for trial. 

We do not tliink the issue upon the question of contributory neg;- 
hgence, to which, under the Oklahoma Code, it was necessary to 
reply, was governed by the statutes of Oklahoma. The issue was 
raised without a reply under the Arkansas practice, which, at the 
time the answer was filed, prevailed in the Indian Territory. The 
motion to strike never became operative, because it was never called 
to the attention of the court, and by going to trial without doing so 
the plaintifï, of course, abandoned it. Furthermore, it is entirely clear 
from an examination of the motion, which is set out in the record, 
that, if it had been sustained, there would still remain in the answer 
a spécifie déniai to every material allégation in the complaint and also 
the défense of contributory négligence. It is insisted by the railroad 
Company that the provision of the Constitution to the effect that no ex- 
isting rights, actions, suits, proceedings, etc., shall be afïected by the 
change in the forms of government, does not relate to the forms of 
procédure. We think this contention cannot be sustained. 

The rule of constitutional construction is that the ordinary and 
common meaning of the words used, in the light of other provisions 
of the Constitution, must be adopted. The preamble to section 1 of 
the schedule to the Constitution of Oklahoma provides : 

"In order that no Inconvenience may arise by reason of a change from the 
forms of govemment now existing in the Indian Territory, etc., it Is hereby 
declared as foUows." 

And then follows the provision above referred to, together with oth- 
er provisions, declaring process issued prior to the admission of the 
State under the authority of the territory of Oklahoma, or under the 
authority of the laws in force in the Indian Territory, valid and giv- 
ing it the same force and effect as if issued in the name of the state. 

Construing ail of thèse provisions together, we are of opinion that 
they do not change, and were not intended to change, the method of 
procédure in cases pending in the courts of Indian Territory and of 
the territory of Oklahoma, but that the civil cases pending in the Indian 
Territory should, after statehood, continue under the law in force in 
the Indian Territory, and under that law no reply was required, prior 
to statehood. We do not think that the provision of the Constitution 
relied upon by the railroad company so changes the situation as to 
make a reply necessary. 

The second assignment of error relates to the refusai of the court 
to permit Dean, a witness for the défendant in error (hereafter re- 
ferred to as the "plaintiff"), on cross-examination to testify that the 
plaintiff at the time he received his in jury stated to the witness that he 
was standing on the main line watching the train going east on the 
passing track, and that the injury was caused by this condition. 

The theory upon which this witness was asked thèse questions on 
cross-examination, as suggested by counsel, was : That he was one 
of the first persons to reach the plaintiff after the accident; that he 
came to the plaintiff almost immediately after the accident; that he 
had testified to the condition and surroundings, and to remarks made 
by some of the employés of the railroad company at the time; and 
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that therefore the entire transaction and everything else relating te 
thèse conditions, including plaintiff's statements, constituted a part 
of the res gestse and were admissible on cross-examination. Coimsel 
concède the ruie to be that the cross-examination should be confined 
to the subject-matter about which the witness has testified on direct 
examination, but insist that as he had testified in the direct examina- 
tien that he saw the plaintiff as the train was backing over him, that 
at that time he (the witness) was about 100 feet distant from the plain- 
tif?, that he immediately went to his assistance, that he and a witness by 
the name of Pershing were the first ones to reach the plaintifï after the 
accident, that soon thereafter three trainmen came up, and one of 
them made some remark about the accident, and that the witness had 
also described the surroundings, conditions, movement of the trains, 
place where the plaintifï was found, and ail the things which he saw, 
therefore it was entitled to this testimony, not only on the ground that 
it was évidence against the plaintifï, but that being made immediately 
after the accident, and to the first person who reached him, the state- 
ments were a part of the res gestse, and that where the witness, on 
his direct examination, went into a part of the facts concerning the 
accident and the condition in which the plaintifï was found, it was 
permissible, on cross-examination, to show the statements made by 
him as a part of the transaction itself. We think this testimony was 
compétent, and that it was error to exclude it. It is insisted by the 
plaintifï that the railroad company could hâve had the benefit of the 
testimony by making the witness its witness. That is quite true ; but, 
as we view the case, it was not bound to do so. New Jersey Steam- 
boat Co. V. Brockett, 121 U. S. 637, 7 Sup. Ct. 1039, 30 L. Ed. 1049 ; 
Sargent v. Home Benefit Association (C. C.) 35 Fed. 711; Travelers' 
Protective Association v. West, 102 Fed. 226, 42 C. C. A. 284. 

The third assignment of error présents the question of contributory 
négligence. The record shows : That on the 3d of April, 1907, the 
railroad company was engaged in the business of a common carrier 
and operating a line of railroad through the town of Vinita in the 
Indian Territory ; that this line of railway was a part of a trunk line 
of railroad over which is operated a large number of f reight and pas ■ 
senger trains; that on the evening of the 2d of April, 1907, between 
7:30 and 8 o'clock, plaintifï attempted to cross the tracks on Scraper 
Street in the town of Vinita ; that the street runs in a gênerai north- 
erly and southerly direction and crosses the railway tracks at right 
angles; that in attempting to make this crossing -the plaintifï was 
struck by a train backing down on the main line and sufîered the in- 
juries complained of. The tracks of the railroad company run ap- 
proximately east and west, and at Scraper street crossing there are 
four tracks; the most southerly track being known as "track No. 
7," the next one north of that the "house track," the next one north 
of the house track the "main line," and the next one north of the main 
line the "passing track." The distance between track No. 7 and the 
house track, as disclosed by the record, was 111 feet; between the 
house track and the main line, 55 feet ; and between the main line and 
the passing track, 16 feet. The record shows: That on the evening 
in question there were two freight trains going east, one closely fol- 
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lowiiig the other; that thèse trains had orders to take the siding at 
Vinita to permit a f reight train coming west to pass ; that the first 
east-bound train passed east on the main line until it crossed Scraper 
Street ; that the second train east bound took tlie passing track whicli 
connects with the main line some distance to the west of Scraper street ; 
that the train first to arrive after crossing Scraper street backed down 
west on the main Hne, crossing Scraper street and onto a siding, des- 
ignated in the record as "track No. 3," which was west of the cross- 
ing, for the purpose of clearing the main line for the west-bound train. 
The testimony shows : That, as this train was backing across Scraper 
street, the second train to arrive, which was on the passing track, was 
pulling forward in an easterly direction, crossing Scraper street; that 
the plaintifï was proceeding north on Scraper street to his home, 
which was on the north side of the railway tracks; and that he ar- 
rived at the main line crossing just at the time the train on the main 
line was backing over the crossing, and was struck by the cars. 

He testified : That the train was backing at a rate of speed not to 
exceed five or six miles an hour; that tliere were no lights on the rear 
end of the train, a box car being attached to the train at the rear end 
of the caboose ; that there was no obstruction whatever to prevent the 
plaintifï from seeing the train which injured him, if it was sufficiently 
light for him to see it. Had the accident occurred in the daytime, in- 
stead of in the evening, the case would not hâve required discussion, 
as the rule is well established that where the physical facts are such 
that the party injured, if he had looked, could hâve seen the train, the 
court would disregard his statement that he did look and failed to see 
it. 

The plaintifï testified : That the evening was dark and f oggy ; that 
he stopped before going upon the track, but just how far distant from 
it is not shown, and looked east and west, and could not see the train, 
although he testified that he did see the train going east on the passing 
track before he attempted to cross the main line. The case was triecl 
entirely upon the plaintifï's évidence. Three witnesses besides the 
plaintifï saw the accident. The plaintifï testified that before he crossed 
the house track, which was 71 feet south of the passing track, he could 
see the train on the passing track going east. If this is true, it is diffi- 
cult to understand why he could not see the train on the main line, 
as there was nothing between him and that train to obstruct his view, 
and the main line was nearer to him than the passing track. He fur- 
ther testified that, before reaching the main line, he saw a brakeman 
on the second car ahead of the caboose on the train on the passing 
track, so that it must hâve been light enough, according to his own tes- 
timony, to enable him to count the cars between the brakeman and the 
caboose. If the light was sufficient to enable him to do that, it seems 
to us that it was sufficient to enable him to see the train on the main 
line, which was nearer to him, if he had stopped and looked as he testi- 
fied he did. 

Weed, one of his witnesses, testified: That he could see the train 
backing down on the main line; that, when he first saw it, he was at 
a point about halfway between track No. 7 and the house track, or. 
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as shown by the record, about 110 feet distant from the main line; 
and that the first thing that attracted his attention to it was that he 
heard it. 

Pershing, another witness, who was going east between the passing 
track and the main line, saw the train when it was 30 or 35 feet south 
of him. 

Dean, another witness, who was accompanying Pershing, saw the 
train just as the engine was passing over the plaintiff, and he testified 
that at the time he saw the train it was 30 or 35 feet distant from 
where he was. 

Thus we hâve the testimony of three of the plaintifï's witnesses, ail 
less favorably situated than he to observe the train, who saw it distinct- 
ly at least at a distance of 30 feet. 

Plaintiff was a railroadman, familiar with this crossing, and alleged 
in his pétition that it was a part of the triink line, and that trains were 
frequently passing and repassing over this crossng. With nothing 
whatever to obstruct his view or hearing, his statement that he stopped 
and looked seems to us contrary to ail reasonable probabil ity and in 
direct opposition to the physical facts as disclosed by the record. It is 
a matter of common knowledge that a freight train moving on a rail- 
road track makes a noise, and, as it only takes two or three steps at 
most to cross a railroad track, this train, backing at the rate of five or 
six miles an hour, must hâve been within a few feet of him at the time 
the plaintiff attempted to cross. 

The testimony, aside from his, taken in connection with the physical 
facts, shows clearly, we think, that, with the exercise of ordinary care 
upon his part, this accident could not hâve happened. There is no évi- 
dence tending to show that the wind was blowing, or that there was 
anything to interfère with his hearing, even if he could not see, and it 
seems incredible that he could not hear a train of freight cars moving 
on a track so near to him as to overtake him before he could take two 
steps. Under thèse circumstances, we think his testimony that he 
stopped and looked is entitled to no credence and does not create a 
conflict in the évidence. C. & N. W. Ry. Co. v. Andrews, 130 Fed. 65, 
64 C. C. A. 399, and cases there cited. 

A person attempting to cross a railroad track must look and listen. 
A mère casual observation does not satisfy the rule. In the case just 
cited, the court, speaking through Judge Van Devanter, said : 

"The gênerai rule is that a person coming upon or over a railroad crossing 
is required to use for his own protection ordinary care — such care as men 
ordinarily exercise under the same or similar circumstances. The amount 
of care whlch will satisfy this requirement Is necessarily adjusted to and 
varies with the danger to be guarded against. As the danger, or the proba- 
blllty of Injury therefrom, Increases, so do men ordinarily increase the care 
whlch they exercise for their own protection. If, therefore, when plaintiff ap- 
proached the crossing, smoke Interfered with the view along the tracks to 
the west, and prevented him from readily or plainly determining whether a 
train was coming from that direction, he was at once apprised of the in- 
creased danger, and it became his duty to exercise greater caution and vigi- 
lance for his own safety than would hâve been required otherwise." 

In Chicago, R. I. & P. Ry. Co. v. Pounds, 82 Fed. 217, 27 C. C. A. 
113, Judge Thayer said : 



326 ' 171 FEDERAL EEPOETBK. 

"A railroad traek Is in itself a warning of danger, because trains uiay be 
expected to pass at auy moment. Thêrefore the courts hâve repeatedly de- 
clared that a person Is, as a niatter of law, giiUty of contributory négligence 
if he drives upon a crossing witliout malilng a vigilant use of bis sensés of 
sight and hearing. If elther of thèse sensés is inipalred, or for any reason 
cannot be exerclsed to advautage. he ought to be more vigilant in the use of 
the other." Railroad Co. v. Houston, 95 U. S. 697, 24 L. Bd. 542 ; Schofleld v. 
Chicago, etc., Ey. Co., 114 U. S. 615, 5 Sup. Ct. 1125, 29 L. Bd. 224 ; Xortheru 
Pac. Rd. Co. V. Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014 ; Garlich 
V. Railroad Ce, 131 Fed. 837, 67 C. C. A. 237; Tomllnson v. Railway Co., 
134 Fed. 233. 67 O. C. A. 218; C, .B. & Q. Ry. Co. y. Christina Munger (de- 
cided at this term) (C. C. A.) 168 Fed. 690. 

Thèse cases and many others from the Suprême Court and froni 
this court apply this rule. In most of the cases holding what is ap- 
parently a contrary doctrine, it will be found upon investigation that 
there were physical and topographical obstructions to the facuUies of 
sight and hearing; but in this case there is nothing of that kind. 

Conceding tliat ail of the acts of négligence charged against the rail- 
road Company are true, yet we think that the contributory négligence 
upon the part of the plaintifï is so conclusively shown by this record 
that the court erred in not sustaining the motion to direct a verdict. 

The judgment must be reversed, with instructions to grant a new 
trial. 

AMIDON, District Judge (dissenting). In my judgment the fore- 
going opinion départs widely from the rule established by the Suprême 
Court defining the duty of travelers at railroad crossings, and imposes 
upon them the whole burden ôf avoiding collision. 

The accident occurred at the town of Vinita, in Indian Territory, a 
city having between 3,500 and 4,000 inhabitants. The railroad passes 
through the city from east to west. The main business district lies 
immediately south of the right of way, and extends along a street 
parallel therewith. About one-half of the population resided north 
of the tracks, and Scraper avenue, upon which the accident occurred, 
was the principal thoroughfare used by them in passing to and from 
the business district. The défendant has four tracks over this street. 
The southermost is an industry track. North of this, 111 feet, is a 
freight siding. North of that, 55 feet, is the main track, north of 
which, 16 feet, is a passing track. The accident occurred on the even- 
ing of April 2, 1907, between 7 :30 and 8 o'clock. The night, accord- 
ing to plaintiff's testimony, was "a very dark, kinder cloudy, foggy 
night." This statement is in no way contradicted, but is confirmed by 
the testimony of another witness. Cundieff had been to the business 
district and started to go to his home north of the track. He approach- 
ed the crossing on the east side of Scraper avenue. At the time a 
freight train was moving east on the northernmost track, obstructing 
his passage. When he got near to the second track, he saw three lights 
on the freight dépôt platform immediately west of Scraper avenue, and 
a signal was given by one of thèse lights which would be a proper di- 
rection to a train to move ahead. The freight train answered the sig- 
nal with two blasts of the whistle, from which the plaintiff understood 
that it was about to pull out of the city. When within six or eight 
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feet of the freight siding, being the second track from thc south, he 
looked both east and west to see if any train was approaching, and see- 
ing none he passed over that track. Before going upon the main track 
he again stopped and looked for trains, and was unable to discover any. 
He says: "I stopped and looked again on the main line to cross it." 
At this time the train that was passing east on the north track was 
about to clear the crossing as he saw by the lantern of a brakeman 
who was hanging from the side of the car next to the rear. He pro- 
ceeded over the crossing, expecting to reach the north track at the 
west side of the street by the time the train had cleared it ; but as he 
was passing over the main track he was struck by the rear end of a 
string of cars that was being backed westward over that track by a 
locomotive at the other end, and received the injuries for which this 
action is brought. The track inclined slightly to the west, and the train 
was moving five or six miles an hour. There was no light at any place 
on this string of cars, nor any trainmen to warn the public of its ap- 
proach. One witness speaks of seeing a caboose in the train of which 
thèse cars were a part, at the time it pulled into the city ; but every oth- 
er witness testified positively that there was no caboose in this string 
of cars, nor any lights displayed upon it. The crossing was not lighted. 
No bell was rung or whistle sounded. 

Upon thèse facts the court holds that Cundieff was guilty of con- 
tributory négligence as a matter of law in failing to discover the cars 
by which he was injured. This conclusion is reached from the évi- 
dence of four witnesses testifying that they were able to see one or 
both of the trains in question at distances ranging from 30 to 71 feet. 
From this as a basis the conclusion is held to be inévitable that if Cun- 
diefï had looked he must hâve seen the car that struck him in time to 
hâve avoided the collision. In my judgment this conclusion is not war- 
ranted, because the observations were made under widely différent cir- 
cumstances. 

The plaintiff testified that before he crossed the house track, which 
was 71 feet south of the passing track, he could see the train on that 
track going east. "If this be true," the court says, "it is difficult to 
understand why he could not see the train on the main line, as there 
was nothing between him and that train to obstruct his view, and the 
main line was nearer to him than the passing track." At the time he 
saw this train on the passing track, howev'er, the train on the main 
track must hâve been east of the crossing and wholly outside his range 
of vision. He was not asked to state how long he stood at thc- house 
track, or between that and the main track, waiting for the train that 
was moving east to clear the crossing; but a fair inference from the 
évidence is that considérable time must hâve elapsed. There is nothing 
in the record that would justify a belief that he looked past the train 
that injured him when he saw the train on the north track. I assume, 
however, that the language of the court quoted means that, if Cundieff 
could see the train on the passing track at a distance of 71 feet, it 
would hâve been possible for him to see the train on the main track 
in time to avoid the collision. It seems to me, however, that this over- 
looks two controlling facts ; First, the train on the passing track pre- 
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sented itself to Cundieff broadside. It was moving as he was thus look- 
ing in the direction of it, and might very well hâve been disclosed to 
his view first by the différent cars passing between him and lights north 
of the track. Common expérience would show that a train under such 
circumstances would be visible when a train that was approaching the 
observer showing nothing but a dark end would not be discovered. 
Second, Cundieff's attention might hâve been first directed to the train 
on the north track by the sound which it produced, and his attention 
thus hâve been focused upon it. It is an elementary law of optics, as 
well as a matter of common knowledge, that it is possible to see an 
object of whose présence we hâve been made aware by its sound, when 
it would not hâve been seen if the attention had not thus been drawn to 
it by the certainty of its présence. There was no opportunity, how- 
ever, for Cundieff thus to discover the train that was moving on the 
main track at the time of the injury. The long train that was passing 
east on the north track was, he says, making considérable noise. His 
ears were first filled with its roar. Any other similar sound coming 
within the range of his hearing would hâve been naturally attributed 
to that train as its cause. 

It is next urged that because Cundieff discovered the brakeman on 
the side of the train on the north track, and stated that he was on the 
second» car f rom the rear, it must hâve been light enough, according to 
his own testimony, to enable him to count the cars between the brake- 
man and the caboose. "If the light was sufficient to enable him to do 
that," the opinion says, "it seems to us it was sufiicient to enable him 
to see the train on the main line, which was nearer him." It is easy 
for me to understand that Cundieff might hâve discovered the length 
of the train by its sound, and thus estimated the number of cars in it, 
or that he might hâve discovered the rear of the train by the appear- 
ance of lights in the northern part of town, as the train moved east- 
ward, and ceased to obstruct his vision. If the rear car of this train 
was a caboose (about which the évidence is in conflict), of course, that 
would clearly indicate to an observer the number of cars between the 
brakeman with his lantern on the side of the train and the caboose. 
This is ail of the testimony of Cundieff from which the inference is 
drawn that he ought to hâve discovered the train on the main track, 
and it seems to me wholly insufScient to justify the inference as a mat- 
ter of law. 

A witness by the name of Weed testified that he saw the train that 
injured Cundieff from a point south of the main line on Scraper ave- 
nue ; but he states that he first discovered it by the light of the train 
on the north track. His testimony on that subject is as follows : 
"Q. Had you seen tho train that was supposed to hâve run over himî 
"A. I did not only by the light of the other train." 

In another part of his évidence this witness testified that he also 
heard the train. His testimony is badly confused as to where he stood 
at the time he made thèse observations; but he gave as his final judg- 
ment that he was not more than 30 feet south of the main track - 
Three f eatures of his évidence impress me : First, he was made aware 
of the train causing the injury by the lights north of it; second, he 
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was a sufficient distance from both trains so he could easily hâve dis- 
tinguished the sound of the one from the other ; and, third, he looked 
at the train from the side and not from the end. That he was able to 
see this string of cars under such circumstances is therefore to me very 
slight proof that Cundiefï ought to hâve seen them under his essen- 
tially différent conditions. 

There were two other witnesses by the name of Pershing and 
Dean. At about the time of the accident they were traveUng east on 
the right of way north of the north track. They crossed over between 
this track and the main track about 150 feet west of Scraper avenue. 
They then saw the string of cars that had struck Cundieflf. At that 
time it was passing on a spur leading off to the southwest immediately 
west of Scraper avenue. They testified that they were able to see thèse 
cars at a distance of from 30 to 35 feet, and from this the court draws 
the inference that Cundieff could hâve seen them for a like distance, 
and was négligent in failing to do so. In my judgment thèse witnesses 
occupied an entirely différent position from that which he occupied: 
First, there was nothing to distract their attention from the sound of 
thèse cars, and they may hâve first discovered them by their noise, 
and then directed their gaze to ascertain its cause. Second, the plat 
that was introduced in évidence shows that thèse cars passed between 
thèse witnesses and the three lanterns of the trainmen that were stand- 
ing on the platform of the freight dépôt, and they might hâve discover- 
ed the présence of the cars by their cutting off thèse lights. Third, 
the cars passed between them and the main business part of the city, 
and for this reason they could easily bave discovered the cars by their 
intercepting the lights in that part of the town. Finally, the cars were, 
presented to them nearly broadside. They therefore occupied an en- 
tirely différent relation to the cars from that which Cundieff occupied. 
It must also be borne in mind that their estimate as to the distance was 
made in the night, and was for this reason subject to serions error. 
It further appears that thèse witnesses estimated the number of cars 
as eight; but this may hâve been simply an opinion based upon the 
distance between the rear of the cars and the light of the locomotive 
which they say they saw as it passed over Cundieff, and disclosed him 
lying on the ground, or they might hâve discovered the number of 
cars as they passed to Cundieff, going along opposite the train. So 
their statement that there were about eight cars in the string is no 
proof of what could be seen by Cundieff. 

It is next urged that the string of cars which struck Cundieff must 
hâve made considérable noise, which he should hâve heard; but, as 
already stated, it would hâve been perfectly easy for Cundieff to con- 
found any noise made by thèse cars with the noise of the train that 
was passing on the track immediately north. It is said that it only 
took two or three steps to cross the track ; but ail the authorities agrée 
that the law does not fix any spécifie point from which the traveler 
must look. Elliott on Railroads, § 1166 (a) ; Cleveland, etc., R. R. 
Co. V. Miles, 162 Ind. 646, 70 N. E. 985. Cundieff says that after 
he crossed the house track, and before he entered upon the main track, 
he looked for trains upon that track. Just how many feet he was 
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away, or how rapidly he moved, is wholly a matter of conjecture. He 
says he thought he would hâve to swerve a little to the west in order 
to get around the rear of the train that was passing on the north track. 
He was vvaiting for the crossing to be cleared, and his movements 
may hâve been slow in view of that fact. Such évidence is clearly for 
the considération of the jury. Zwack v. N. Y., L. E. & W. R. R. Co., 
160 N. Y. 362, 366, 54 N. E. 785. Certainly it is departing, in my 
judgment, widely from any previous décision, for the court to hold as 
a matter of law that Cundiefif was neghgent in not hearing the train 
that was moving towards him very slowly without any sound of bell 
or whistle, while another train was passing within a few feet. 

It seems to me that ail the facts upon which the court finds the plain- 
tifF guilty of contributory négligence as a matter of law are simply 
features proper for the considération of the jury in determining the 
issue. The ruie which déclares that when the "physical facts" show 
that the traveler must hâve discovered the train if he had looked and 
listened, his négligence becomes a matter of law, can properly be ap- 
plied only when the physical facts are themselves unambiguous. Even 
in Pennsylvania, where the duty of the traveler is more burdensome 
than in any other state, contributory négligence will not be declared as 
a matter of law unless the évidence clearly shows that the plaintiiï 
must hâve discovered the train if he had looked and listened. David- 
son V. L. S. & M. S. Ry., 171 Pa. 533, 33 Atl. 86 ; Kuntz v. N. Y., C. 
& St. L. R. R. Co., 306 Pa. 163, 55 Atl. 915. The doctrine has never 
been enforced, so far as I can learn, except in cases where the train 
approached a crossing in the open day, with an unobstructed track, 
or in the nighttirne when it exhibited a headlight or some other con- 
spicuous illumination, or when a single train was within hearing, and 
causing sufïîcient noise to make it physically impossible that the travel- 
er would not hâve heard it if he had listened. After a careful exam- 
ination of the authorities, I feel confident in the assertion that the rule 
mentioned has never before been applied to a dark freight train mov- 
ing over a public thoroughfare without any warning bell, whistle, or 
light, while another train was passing. Hère it is not "physical facts," 
like a headlight at night, or a train on an open track in the daytime 
that form the ground of the court's décision, but évidence touching 
how far cars could be seen under circumstances widely difïerent from 
those which surrounded the plaintifï. In the Houston Case, 95 U. S. 
697, 24 L. Ed. 543, where the rule was first stated, the deceased had 
a clear view of the train for three-fourths of a mile. The headlight 
of the engine was burning. It was also bright moonlight, and the 
train, which was nioving rapidly, created a loud noise. Later cases 
follo^wing this décision hâve ail exhibited trains whose approach to the 
crossing was manifest with equal clearness. In the présent case the 
night was very dark and foggy. The crossing was obstructed by a 
long freight train that was moving over it. As the passage clears, the 
plaintiiï goes forward, after looking and listening for danger, when 
a string of freight cars is backed down upon him on a parallel track. 
The grade is slightly favorable, so that in ail probability no noise is 
made by thé exhaust of the locomotive. The sound of the cars is con- 
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cealed by the roar of the train that is passing on the adjoining track. 
No light whatever is exhibited, nor is any bell rung or whistle sounded. 
I ask with ail candor what circùmstance is hère wanting which ought 
to be présent in order to make a case proper for the considération of a 
jury? There is no absolute rule of law that the traveler's failure to 
sec a train is négligence. Whether it is such must dépend upon the 
çircumstances. Is it the purpose of this court to establish as a rule of 
law that a pedestrian cannot in any case recover for injuries sufïered 
at a railway crossing? That his failure to discover a train, however 
négligent its management, establishes contributory négligence as a mat- 
ter of law? In every one of the hundreds of cases in which a recdvery 
has been sustained, it was physically possible for the traveler to hâve 
dîscovered the train. Whether his failure to make the discovery show- 
ed a want of such care as reasonably prudent men are accustomed to 
exercise in going upon crossings was' held to be a question for the 
jury ; but the majority in the présent case seem to me to apply the rigr 
id rule that, if it can be said upon a calm considération of the évidence 
that it was physically possible for the plaintifif to discover the train, his 
failure to do so establishes his légal négligence. The enforcement 
of .such a rule devolves upon the traveler the whole burden of avoiding 
collisions at crossings. That, in my judgment, is not the law. The 
duty is mutual. Railroad companies are bound to warn the publit: 
by some signal of the approach of their trains. I, of course, am well 
aware that the omission to appeal to the ear of the traveler by the 
ringing of the bell and the sounding of the whistle will not excuse him 
from the use of his eyes ; and if the situation is such that by looking, 
as a prudent man would hâve looked under ail the çircumstances, he 
might hâve discovered the train, his failure to do so establishes his nég- 
ligence. That, however, is not the présent case. Hère the railroad 
Company not only omitted the signais which appeal to the ear, but al- 
so ail signais which appeal to the eye. The train approached the cross- 
ing without any outward indication of its présence. Railroads, by 
years of customary practice, hâve taught the public to believe that a 
train approaching a crossing in the nighttime will exhibit a light or 
Sound a bell, or both. Can it be held to be négligence on the part of the 
public that it relies upon this invariable custom ? When there is no light 
and no signal, is it the duty of the public to assume that the company is 
likely to be guilty of an act of criminal négligence, and to institute a 
search in the dark to find a train? That would require, not ordinary, but 
most extraordinary, care. In not one time in a million will a train be 
pushed over a. public crossing in the nighttime without one or both 
of the usual warnings. It has been repeatedly declared by the courts 
that to do so is an act of gross and criminal négligence. If the présent 
accident had resulted in death, instead of injury, the trainmen, under 
the laws of Oklahoma, as well as under the laws of a majority of the 
States of the Union, would hâve been guilty of manslaughter for doing 
an act so imminently dangerous : and so utterly regardless of human 
Hfe. Can railroads by an invariable practice drill the public as to whàt 
may be expected in the movements of trains at railway crossings, and 
then when they départ from that practice say that the traveler is guilr 
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ty oî négligence because he relied upon the practice? The sensés dîs- 
cover what expérience has taught them to expect. If an object is ac- 
customed to exhibit certain conspicuous features, the eye, when looking 
for the object, looks for those features only, and, if they are not shown, 
the mind by an involuntary judgment calls back the eye from further 
search. Any other process would make the ordinary movements of 
Hfe impossible. We should hâve to pause at every step to conduct a 
multitude of original investigations instead of being guided by the 
quick, involuntary judgments that are the results of common expéri- 
ence. When Cundieff looked up the track and saw no light and heard 
no bell or whistle, he had a right to believe that no train was approach- 
ing, and to act accordingly. He was not called upon to turn a search- 
ing gaze into the night to see if he could not descry a dark train creep- 
ing down upon him. Prudent me.n do not do that. If the law requires 
them to, it requires what is unusual, unnatural, and unjust. It over- 
looks the mutual and reciprocal duties of the railroad company and 
the traveler. It exonérâtes the former from the conséquences of its 
criminal négligence, and requires the public to use extraordinary car^ 
to avoid the unusual and unexpected dangers arising from such nég- 
ligence. 

In the fédéral courts there are two well-defined classes of cases on 
the subject of accidents at crossings. In the one the train approaches 
the crossing in the open day with a clear track, or in the nighttime ex- 
hibiting a headlight or some other equally conspicuous illumination. 
This class of cases starts with Houston v. Railroad Company, 95 U. S. 
697, 34 L. Ed. 542, which has already been fully described. To it 
belongs Schofield v. Chicago, Milwaukee & St. Paul Ry. Co., 114 U. 
S. 615, 5 Sup. Ct. 1125, 29 L. Ed. 224 (daytime, with a clear view of 
the train for 70 rods, with nothing to distract the attention) ; Elliott v. 
Chicago, Milwaukee & St. Paul Ry. Co., 150 U. S. 245, 14 Sup. Ct. 85, 
37 L. Ed. 1068 (open day with clear view of the train, and plaintiff, a 
section boss, walked in front of the cars, and évidence affirmatively 
showed that he neither looked nor listened) ; Northern Pacific v. Free- 
man, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014 (open day, a clear 
view of the track for 300 feet, and afifirinative évidence that plaintiff did 
not look, but drove upon the track with his head down). In ail of thèse 
cases plaintiff sought to recover because the train failed to ring the bell 
or Sound the whistle. The court held that, if he had used his eyes, he 
must havé seen the train, and that he was guilty of contributory négli- 
gence in not looking. To this class ail the cases cited in the prevailing 
opinion will be found upon examination to clearly belong. 

The second class involves situations in which, the physical f acts be- 
ing shown, it was uncertain whether the plaintiff was négligent in fail- 
ing to discover the train. Most of them, like the présent case, involv- 
ed the passing of a string of cars over railway crossings in the night- 
time without light or sound. This class of cases also had its beginning 
in the same volume as the Houston Case, and is first illustrated by 
Continental Improvement Co. v. Stead, 95 U. S. 161, 24 L. Ed. 403. 
There a string of cars were thrown over a suburban crossing by a 
flying switch without any warning of their approach, and the case was 
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held to be one for the jury. The court states forcibly the duty of rail- 
roads to notify the pubHc by some warning of the approach of their 
trains to crossings, and that, if no warning is given which appeals 
clearly either to the eye or ear, the traveler cannot be held guilty of 
contributory negligen^ce in failing to discover the train. This case, 
like the Houston Case, was a unanimous opinion of the court. Its doc- 
trines hâve been apphed in the following cases : D. L. & W. L,. Co. v. 
Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213 (a flying 
switch in the nighttime) ; Grand Trunk v. Ives, 144 U. S. 408, 12 
Sup. Ct. 679, 36 L. Ed. 485 (an obstructed crossing) ; Texas & Pac. 
Ry. Co. v. Cody, 166 U. S. 606, 17 Sup. Ct. 703, 41 L. Ed. 1132 (a trav- 
eler on foot, and dark freight train backed over a crossing in the night- 
time) ; Bahimore & Potomac R. R. Co. v. Cumberland, 176 U. S. 232, 
20 Sup. Ct. 380, 44 L. Ed. 447 (a reversed locomotive without head- 
light, but showing a lantern — a much stronger case for the défendant 
than the présent). 

There are two other cases in the Suprême Court whose facts are so 
nearly similar to the facts of the case hère under review that I think 
they should be more f ully discussed. Texas & Pac. Ry. Co. v . Gentry, 
163 U. S. 353, 16 Sup. Ct. 104, 41 L. Ed. 186. Gentry was an en- 
gineer residing at Big Springs, Tex., a division point. He started 
to go to his engine in the yards between 8 :30 and 9 o'clock on the 
evening of March 13th. He traveled by a path leading under the 
staging of a coal chute. The distance between the coal chute and the 
track upon which he was killed was 13 feét. While traveling over this 
space, he had a clear view of the track. A road engine with a flat 
car attached in front of it was being temporarily used in the yards for 
switching purposes. Its headlight was burning brightly, and illumined 
the half of the car farthest from the engine.; Gentry stepped in front 
of the car and was killed. The main défense was contributory négli- 
gence. The statement of facts in the décision of the Suprême Court 
is not clear. Owing to what was said in C, M. & St. P. Ry. Co. v. 
Clarkson, 147 Fed. 397, 77 C. C, A. 575, as to the évidence upon which 
the Gentry Case was decided, I hâve obtained a copy of the original 
record from the clerk of the Suprême Court, and examined the testi- 
mony for the purpose of ascertaining precisely the facts that were there 
before the court From this it appears that the plaintifif in support of 
her case introduced the testimony of 15 railroadmen. Two of thèse 
stated that the flat car could not be seen. One did not testify at ail up- 
on that subject. Ten stated either that it would be "difficult to see such 
a car under the circumstances," or "a person standing in front of the 
engine opposite the track could not easily see the flat car." Three 
witnesses (one of whom was a brother of deceased), on the evening 
of the accident, made a test with the same engine and the same car at 
the point where Gentry was killed, to ascertain whether the car would 
be visible. One of thèse witnesses stated the resuit of that experiment 
as follows: 

"We passefl under the coal chute as we supposed L. 6. Gentry did, and had 
the engine go down the m'aln Une. I could see the flat car. I cannot say 
whether I would hâve seeh it or not had I not knowu it was there, and had 1 
not been looking for it." 



334 171 FKDBKAL REPORTER. 

The.brother of the deceased stated: 

"1 do not think thaï an unsuspecting person would hâve seen the car as 
the headllght shone over it and Winded tbe eyes. I did see the car, be- 
cause I knew It was there, aud was looking for It." 

The third witness, a brôther enginëer, testified as follows: 

"ïf à perscn was standing in front df said engine, the flat car could be 
seeû Mth diffieulty. I was standing by the side of the car when tlie engine 
and oar;passed me about 5 or 6 feet from nie. Of course, I knew the car 
was there, and it was very iittle dlffleulty for me to see it; but a person 
not knowing It was there inight not bave seen it easily. If a œan knew the 
car was there, he could very easily see it by the headlight. Standing by the 
side of the track the headlight of the engine would bave no efféct upon the 
vision of thé person, I don't thlnk; but standing in the middle of the track, 
and looking at such headlight, It mighthave had a dazzling effect upon the 
vision. Àhout half of the car was illuminated by such reflected light from the 
headlight. The end of the car was much more illuminated than back towards 
the middle of the car and towards the engine. The end of the car farthest 
from the engine was in a brighter light and clearly visible." 

With a single exception plaintiff's witnesses ail agreed that the head- 
light would illuminate about one-half of the car. 

The remarkable feature of the décision is this: The défendant re- 
quested the following instruction, which was refused : 

"You are Instrueted that it Is the duty of an employé or auy other party 
about to cross a railroad track to look and llsten for passing engines, cars, or 
trai^s, to ascertaln whether or not same are approaching before going upon 
thé track, and if a party fails tb exercise such care hé cannot recover. You 
are therefore instrueted that if the deceased, L. G. Gentry, by lookuig or 
listening, could hâve known of the approach of the engine and car, in time 
to bave kept ofC the track and prevented the injury to himself, and if he 
failed to do so, you will flnd for the défendant." 

There was nothing in the charge as given which embodied the sub- 
stance of this request; but the court held that its refusai was nOt er- 
ror. The Houston Case in 95 U. S. 697, 24 L. Ed. 542, and other dé- 
cisions of the Suprême Court declaring the duty to look and listen be-' 
fore going upon the track, were urged upon the att,ention of the court, 
and in distinguishing the instant case from those cases the court said: 

' "But the présent case did not admit of or require an instruction upon this 
spécial subject. There was no évidence upon which to rèst Such an lustruc- 
tioB. As already stated, no one personally witnessed the crossing of thé 
track by the deceased, nor the running of the flat car over it. Whether he 
did or did not stop and look and listen for approaching trains the jury could 
not tell from the évidence. The presumptiôn is that he did, and, if the court 
had given the spécial Instruction asked, It would bave been necessary to ac- 
company it with the statenjent that there was no évidence upon the point, 
and that the law presumed that the deceased did look and llsten for coming 
trains before crossing the track." 

' It may be doiibted whether ail this language can now be regarded 
as consistent with latér décisions of the Suprême Court. It would 
'.sèem as if thé physical fatts^ in combinatiori with thé évidence above 
referred to, made such a showing as to render the requested instruc- 
tion propër. W'hat the opinion of the Suprême Court in this case, how- 
ever, dpès te^ch with immistakable emphasis, is that "fjhysical facts,' 
in order to es'tablish contri^butbry négligence as a maÙér, of. law, must 



ST. LOUIS & S. F. R. CO. V. CUNDIEFF. 335 

be unambiguous. The facts themselves, without argument, must show 
that, if the tra vêler had used his faculties of hearing and seeing, he 
must hâve discovered the train. The plaintiff's évidence in the Gentry 
Case estabhshed beyond any reasonable doubt that, if Gentry had look- 
ed for the car, he could hâve seen it. His own brother, as the resuit 
of the test made on the same evening as the accident, bore testimony to 
that effect ; but the court held that the car was net clearly visible, and 
therefore that the rule declared in the Houston Case could not be ap- 
plied. In the présent case the dark end of the train that injured the 
plaintitï was certainly as obscure as the car that killed Gentry. Hère, 
too, the court is not left to the feeble presumption that the plaintifï 
exercised care. He appeared as a witness, and testified positively that 
he looked and listened for the train, and was unable to discover its 
présence. The car that struck the plaintifï was obscured by reason of 
the very dark night. The car that struck Gentry was obscured because 
of the radiance of the headlight. In the Gentry Case the Suprême 
Court held that it was not even proper to call the jury's attention to the 
rule requiring the traveler to look and listen. Hère the jury, upon a 
charge to which the défendant took no exception, bave found in plain- 
tiff's favor. Surely we cannot reverse their finding without rendering 
a décision that is clearly in conflict with the opinion of the Suprême 
Court in the Gentry Case. 

The latest décision of the Suprême Court (Baltimore & Potomac R. 
R. Co. V. Landrigan, 191 U. S. 461, 24 Sup. Ct. 137, 48 L- Ed. 362) is 
directly in point on its facts. The defendant's four tracks were laid in 
Virginia avenue, in the city of Washington, and were crossed by South 
Capital Street. The crossing was well lighted by four gas lamps at each 
of its corners, and further by two electric lights which were sufficiently 
near to throw considérable light upon the place. The fîagman's box at 
the crossing obstructed the view to one standing outside the gâtes ; but 
inside the gâtes the view along the track was clear. , The accident occur- 
red about midnight. At the time a limited passenger train was running 
out of the city over the crossing. The deceased was killed by a "runa- 
way" Pullman car which was being switched in the yard, and had brok- 
en loose by reason of a defect in the coupling. The tracks were slightly 
inclined, and this car moved slowly down toward the crossing about 
as fast as a man could walk, in the direction opposite to that of the 
passenger train, and reached the crossing at the same time as the loco- 
motive of that train. It was a vestibuled car, and the end towards 
the crossing had a brilliant lamp in the vestibule which clearly illumin- 
ated the end of the car and the track for some distance in front of it. 
The évidence shows that Landrigan was struck at the east side of 
Capital Street, and the car approached from the west, so it was at least 
clearly visible while it was passing over the entire street, and to one 
standing inside of the gâtes it was visible for a much greater distance. 
Landrigan had been employed for eight years as an assistant boss in 
the defendant's roundhouse. His home was north of the railroad 
tracks, and he had been açcustomed to pass over the crossing daily 
during the period of his employment. He stepped upon the track on 
the night in question in front of the Pullman car, and was struck by it 



336 171 FEDERAL REPORTER. 

and killed. At the conclusion of the évidence tlie défendant moved for 
a directed verdict upon the ground of his contributory négligence, 
which was denied, and the case submitted to the jury, who returned 
a verdict in favor of the plaintifï. There is not a circumstance in the 
présent case justifying a reversai of the judgment which was not 
présent in that case, and there are several circumstances tending to 
show that the plaintiff there was négligent, which are not hère présent : 
First, the crossing was well lighted so as to leave no room for doubt 
that the car could hâve been seen if the traveler had looked in its direc- 
tion. Second, the brilliant light in the vestibule of the sleeper is an- 
other strong circumstance showing that the car was plainly visible as it 
approached the point of the accident. Third, the only évidence tend- 
ing to show that Landrigan looked and listened before going upon the 
track was the presumption of care. In the présent case there is the 
same presumption coupled with the positive évidence of the plaintiff 
that he did look and listen. Landrigan's attention, the same as plain- 
tiiï's hère, was distracted by another train upon a parallel track. If 
that case was properly affirmed, surely the présent should be. 

I shall not further prolong the opinion to examine cases in détail, 
but shall simply cite others of a similar nature in which judgments for 
the plaintiff hâve been sustained upon évidence less cogent than is 
shown by the présent record: Texas & Pac. Ry. Co. v. Cody, 1G6 U. 
S. 606, 17 Sup. Ct. 703, 41 L. Ed. 1132 ; B. & O. R. R. Co. v. Griffith, 
159 U. S. 603, 16 Sup. Ct. 105, 40 L. Ed. 274; D., L. & W. R. R. Co. 
V. Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213; Grand 
Trunk Ry. Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485 ; 
C, R. I. & Pac. R. R. Co. v. Sharp, 63 Fed. 532, 11 C. C. A. 337; Mc- 
Ghee v. White, 66 Fed. 502, 13 C. C. A. 608 ; C, M. & St. P. Ry. Co. 
V. Donovan, 160 Fed. 826, 87 C. C. A. 600 ; Henavie v. N. Y. C. & H. 
R. R. Co., 166 N. Y. 281, 59 N. E. 901; Judson v. Central Vt. R. R. 
Co., 158 N. Y. 597, 53 N. E. 514 ; Zwack v. N. Y., E. E. & W. R. R. 
Co., 160 N. Y. 362, 54 N. E. 785 ; Smedis v. B. & R. B. R. R. Co., 88 
N. Y. 13 ; French v. Railroad Co., 116 Mass. 537 ; Canning v. B., R. 
& P. Ry. Co., 168 N. Y. 555, 61 N. E. 901. 

The Houston Case was decided in 1877. For more than 30 years 
the courts hâve rigorously enforced the rule requiring the traveler to 
look and listen. IDuring that period the roll of death and accident at 
crossings has steadily increased from year to year. I hâve no disposi- 
tion to abate the rule in any degree, when the facts to which it is prop- 
erly applicable are présent; but in my judgment the duty rests upon 
railroads to apprise the traveler in some way clearly of the approach of 
trains, and sound public policy forbids their exemption from liability 
when they fail to do so. 
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UNITED STATES v. FAIRBANKS. 

SAME V. WARREN. 

IClrcult Court of Appeal», Eighth Circuit June 3, 1909.) 

Nos. 2,926, 2,927. 

L Indians (§■ 27*) — Lands— Action to Détermine Right to Aliotment. 

lu an action brouglit by a person claiming the right to an allotment 
of land on an Indlan réservation against tlie United States to establisli 
sucli right, as authorized by Act Feb. 6, 1901, c. 217, 31 Stat. 760, the 
jurisdlctlon of the court is not restricted to a détermination of the right 
of the plaintifC to any allotment; but, where a particular tract Is claim- 
ed, the right of any adverse claimant may also be litigated, and for that 
purpose he may, and should, be joined as a party défendant. 

[Ed. Note.— For other cases, see Indians, Dec. Dig. § 27.*] 

2. Indians (§ 13*) — Lands— Consteuction of Statute Authoeizinq Allot- 
ment. 

Under the gênerai Indian allotment act of 1887 (Act Feb. 8, 1887, c. 
119, 24 Stat. 388), a continuing power was vested in the Président, which 
Is not exhausted by the flrst order for allotments; but others may be 
thereafter made from tinie to tlme in hls discrétion. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

8. Indians (§ 13*) — Lands— Allotments in Severaltt. 

Thé fact that a member of an Indian tribe was born after the passage 
of the gênerai Indian allotment act of 1887 (Act Feb. 8, 1887, c. 119, 24 Stat. 
388), or of the Nelson act of 1889 (Act Jan. 14, 1889, c. 24, 25 Stat. 642), does 
not exclude such person from the right to an allotment under either of 
such acts. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

4. Indians (§ 13*) — Lands— Allotments in Severaltt. 

The effect of the Steenerson act (Act April 28, 1904, c. 1786, 33 Stat. 
539), was to abrogate the limitation placed by the ruling of the depart- 
ment on the prior Indian allotment acts, excluding from their opération 
land chiefly valuable for its tlmber, and as soon as it took effect any In- 
dian entitled to an original allotment under the prior acts had the right 
to Select the same from any unappropriated lands, and was not requir- 
ed to wait until additional allotments were made under the Steenerson 
act. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. |- 13.*] 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Thèse suits involve conflicting claims to two 80-aere allotments of land on the 
White Earth Indian réservation under the gênerai allotment act (Act Feb. 8, 
1887, c. 119, 24 Stat. 388), the Nelson act (Act Jan. 14, 1889, c. 24, 25 Stat. 642), 
and the Steenerson act (Act April 28, 1904, c. 1786, 33 Stat. 539). On the 
29th of June, 1904, the plaintlffs, Annie FairbanlîS and Edward L. Warren, 
presented to the Indian agent ia charge of the White Earth réservation ap- 
plications for allotments of the land in question as "additional" allotments 
under the Steenerson act. The agent declined to reçoive the applications up- 
on two grounds: First, becaiise the qualified résidents on the réservation had 
not yet ail received their "original" allotments under the acts of 1887 and 
1889 ; secoiid, because the preliminary work necessary for the making of 
allotments under the Steenerson act had not yet been done. For reasons 
which are fully explained in the opinion of this court In Woodbury v. United 
States, 170 Fed. 302, thèse applications were prématuré, and created no right 
or interest in the land. August 8, 1904, Louis and Alice Mooers, minors, ap- 

*For other cases see same topic ft S nuubxb in Dec. & Am. Digs. 1907 to date, & Rep'r lodezes 
171 F.— 22 
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plied by their father for an allotment of tlie snme lands as original allot- 
ments under the acts o( 1887 and 1889. Their applications were accepted 
and flled. April 24, 1905, arrangements having been completed for the al- 
lotment of "additionals" under the Steenereon act, the plaIntifEs again pre- 
sented their applications for the allotment of the lands in question under 
that statute. Thèse applications were also received by the agent of the rés- 
ervation. Thus two sepurate sets of applications were accepted at the same 
office for the same tracts of land. The rights of the parties in this suit dé- 
pend upon whlch bf the filings has priorlty. After much vacillation the In- 
terior Department, by décision of the Secretary of the Interior dated May 
lii, 1907, sustained the claims of the Mooers, and directed that the lands 
be allotted to them. ïlie présent suits were afterwards brought under Act 
Feb. (3, 1901, c. 217, 31 Stat. 7(iO, for a détermination in court of coniplaln- 
ants' rights. Decrees were entered in their favor, and the présent appeals 
are brought to revievv those décisions. 

R. J. Powell (Charles C. Houpt, U. S. Atty., on the brief), for the 
United States. 

George B. Edgerton, for appellees. 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

AMIDON, District Judge (after stating the facts as above). A pre- 
liminary question is raised by the government as to the jurisdiction of 
the court to deal with the rights of the Mooers in thèse suits. It is 
urged that under Act Aug. 15, 1894, c. 290, 28 Stat. 305 as amended 
by Act Feb. 6, 1901, c. 217, 31 Stat. 760, the court has jurisdiction only 
to détermine whether the plaintiff is entitled to any allotment of land 
on the réservation, but has no jurisdiction to détermine conflicting 
rights between différent applicants for allotment of ,the same lands. 
This contention is based upon the provision of the statute which reads 
as follows : 

"In said suit the parties thereto shall be the clalmant, as plaintiff, and 
the United States as party defeudaut." 

We cannot give to this language the effect claimed by counsel for 
the government. An earlier part of the statute déclares that ail per- 
sons who hâve or claim a right to any allotment of land upon an Indian 
réservation— 

"may commence and prosecute or defei.d any action, suit or proceeding in 
relation to their right thereto in the proper Circuit Court of the United States." 

This language clearly extends the jurisdiction to the défense of 
rights as well as their assertion. The object of requiring the United 
States to be made a défendant is that it may exercise that supervision 
over allotments of land which is necessary to protect the rights of 
Indians. It seems to hâve been, the practice to make. adverse claim- 
ants parties with the government. Smith v. Bonifer (C. C.) 132 Fed. 
889; Patawa v. United States (C. C.) 132 Fed. 893 ; Parr v. U. S. 
(C. C.) 132 Fed. 1004; Smith v. United States (C. C.) 142 Fed. 225; 
Waldron v. U. S. (C. C.) 143 Fed. 413. Of course, if the controversy 
is wholly bétween the United States and the Indian, involving only 
the question of his right to any allotment, then the United States would 
be the only party défendant. Sloan v. U. S. (C. C.) 118 Fed. 283. 

The Mooers children are not niade parties. We entertain a serions 
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doubt as to whether the court could properly proceed to judgment in 
thèse cases and render decrees which so seriougly affected their rights 
without their being made défendants. Minnesota v. Northern Securi- 
ties Co., 184 U. S. 199, 23 Sup. Ct. 308, 46 L. Ed. 499. But, as that 
question is not raised by counsel, vve pass it by. 

In the pleadings no issue whatever is raised as to the capacity of 
the Mooers children to take an original allotment of land upon the 
réservation. No évidence was adduced upon that subject. The trial 
court, however, ascertained from their applications that the children 
were, respectively, 7 and 9 years of âge, and reached the conclusion 
that, since they must hâve been born subséquent to the date on which 
the acts of 1887 and 1889 took effect, they could not be entitled to al- 
lotments under those statutes. This was the principal ground of iU, 
décision adjudging their allotments to be void. We find nothing in 
the statutes to support such a holding. The original act of 1889 fixes 
no definite time for the niaking of allotments. The first section looks 
to an indefînite period. It begins as follqws : 

"That in ail cases where any tribe or band of Indlans bas been, or shall 
hereafter be, located upon any réservation ereated for their use, * * * 
the Président of the United States be, and he is hereby authorized, whenever 
in his opinion any réservation or any part thereof, of such Indians, is advan- 
tageous for agricultural and grazing purposes, • ■* * to allot the laùd 
in said réservation in severalty to any Indians located thereon." 

In specifying the amount to go to the différent classes of allôttees, 
the statute uses this language : 

"To each other single person under eighteeu years, now living, or who niay 
be born prior to the date of the order of the Président, directing an allot- 
ment of the lands embraced in any réservation." 

The évidence in this case does not show the date of the order of the 
Président directing that allotments be made under this statute. In 
our judgment, however, the makirjg of one order did not exhaust the 
powers of the Président. The statute vests a continuing power, and 
he could provide from time to time for allotments in favor of those 
born upon the réservation subséquent to the first order dealing with 
the subject, so long as there were lands of the réservation which had 
not been allotted. The statute submits the whole subject of the dis- 
tribution of the lands embraced in the réservation, to the Président, 
acting through the Interior Department. This view receives confirma- 
tion from the language used in section 3 of the Nelson act of 1889, as 
foUows: 

"And thereupon there shall, as soon as practlcable, under the direction of 
said commlssioners, be allotted lands In severalty to the Red Lake Indians 
on the Red Lake réservation, and to ail other of said Indians on the Whlte 
Earth réservation, in conformlty with the act of 1887." 

Thèse statutes hâve been interpreted by the Interior Department a.« 
vesting a continuing power. In fact, the agent before commencing 
allotments under the Steenerson act, sent notice to ail Indians whose 
names appeared upon the rolls, and who had not received original al- 
lotments, requiring them tp make their sélections, and specifying that 
if they failed to do so it would be the duty of the agent to act in their 
behalf, Such a notice was sent to the father of the Mooers children 
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in respect to their rights. The names of thèse children had been en- 
tered upon the rolls of the agency. They had received ail the benefits 
of fédéral law, as members of the tribe, and the agent testified that his 
object in sending the notice was to call attention to their right to 
receive allotments, because he was of the opinion that they were enti- 
tled thereto. Their âges appeared upon the face of their applications, 
and hâve passed before the Commissioner of the General Land Office 
and the Secretary of the Interior. Those officers must bave both be- 
come aware of the point raised by the trial court, and yet in their judg- 
ment the fact that the children were born subséquent to the date when 
the acts of 1887 and 1889 took effect, and possibly to the order of the 
Président made for the purpose of carrying out those acts, did not 
seem to them to create any bar to their right to receive allotments. It 
liaving been the practice of the department to allot lands to Indians 
residing on the réservation, regardless of the time of their birth, it 
is quite likely that a décision adverse to that practice at this time would 
disturb titles long vested. The statutes relating to the White Earth 
réservation are wholly différent from those controlling the allotment 
of the lands of the Five Civilized Tribes of Indian Territory. In that 
case a spécifie date was fixed, and it was provided that no Indian born 
upon the réservation subséquent to that date should be entitled to en- 
rollment as a member ofthe tribe for the purpose of receiving an al- 
lotment. Hayes v. Barringer (C. C. A.) 168 Fed. 231. We are of the 
opinion that the court erred in holding that the Mooers children were 
not entitled to "original" allotments. 

The acts of 1887 and 1889 were confined to lands that were "ad- 
vantageous for agricultural and grazing purposes." The department, 
in construing this language, ruled that lands which were chiefly valu- 
able for thé pine timber growing thereon, did not corne within the 
statute. Such lands had therefore been excluded from allotment. The 
Steenerson act abrogated this limitation. The agent was not aware of 
this feature of the Steenerson act, and for that reason held that the 
Mooers applications for the lands in question were invalid, and per- 
mitted the second filing; The trial court was also of the opinion that, 
inasmuch as the Steenerson act first gave a right to the allotment of 
pine lands, ail persons claiming such allotments should be treated alike, 
and that no allotment of such lands could be made until the agency 
was ready to begin the work of making additional allotments under 
the Steenerson act. We thînk this ruling was erroneous. The régula- 
tion of the department excluding timber lands from the benefit of the 
statutes oî 1887 and 1889 was itself questionable. A very large por- 
tion of the area of the United States at the présent time devoted to 
agriculture was originally timber land. The effect of the Steenerson 
act abolishing the rule was to leave the lands of the réservation the 
same as if the régulation had never beeri' in force. As soon as that act 
took effect any Indian who had not received his original allotment was 
entitled to sélect there for any unappropriated land'^n the réservation. 
This was thé interprétation of the Secretary of the Interior, and we 
think it accords with the provisions of the statute. It is true that al- 
lotments could not be made under the Steenerson act until the prelimi- 
nary work necessary for that purpose had been completed. But the 
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Mooers children were not claiming under that statute. It related only 
to additional allotments. They were claiming original allotments un- 
der the acts of 1887 and 1889. Depending upon those statutes they 
were not obliged to defer the choosing of their allotments until the 
time fixed for making allotments under the Steenerson act. 

Counsel for plaintiffs makes much of the fact that the father of the 
Mooers children had inclosed parcels of land with a fence, and had 
stated to his neighbors that he intended to claim those parcels as al- 
lotments for his children. The fact is, however, that he never made 
any application for those lands at the local land office, and in the ab- 
sence of such applications the fencing in of the land gave the chil- 
dren no right or claim thereto. Their right to allotments must be de- 
termined by the proceedings which they took in the land office, and 
their applications for the lands hère involved are the only proceeding': 
of that character on their behalf. 

The decrees must be reversed, with directions to enter decrees dis- 
missing the bills upon the merits. 
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SAMB V. SANDERS et al. 

(Circuit Court of Appeals, Fourth Circuit June 9, 1009.) 

Nos. 850, 851. 

1. WlLLS (§ 433*) — DOCUMENTABT EVIDENCE — EXEMPLiriCATION OP WlLl,S — 

South Carolina Statute. 

Under Civ. Code S. C. 1902, § 2994, whlch provides that "in ail ^cJons 
the exempliflcatlons of wills under the hand of the judge of proba^e and 
the seal of the court In which such will may hâve been admltted to pro- 
bate * ♦ • shall be admissible in évidence In any of the courts of 
this State," a copy of a v^ill, unaceompanied by a certlflcate signed and 
sealed, Is not an exempliflcation of the wlU, and Is not admissible In evl- 
denca 

[Ed. Note.— For other cases, see Wills, Dec. Dlg. § 433 ;* Evidence, Cent. 
Dig. § 3.321.] 

2. WrLLs (§ 433*)— DocuMENTAET Evidence— ExEMPLiEicATiON of Will— Copî 

or Record. 

Act S. C. Dec. 20, 1866 (13 St. at Large, Ex. Sess. p. 384) § 7, provides 
that "in ail cases in which any instrument Jn writing is required by law 
to be recordèd or registered and such record or reglstry, together v, th 
the original, Is lost or destroyed, but a copy thereof, certifled to under 
the hand of a proper offlcer, has been piresérved, such certifled copy shall 
be recordèd or registered and be in the room and stead of the original." 
Section 4 of the same act provides for obtaining an order for such sub- 
stitution from the court or judge in chambers on service of notice. Held, 
that the entry on the records of a probate court of what purported to be a 
copy of a will, accompanled by a certlflcate signed, by a former judge, 
but not bearing the seal of the court, nor showing that such will had ever 
been admitted to probate, and wlthout any record of any order of a court 
or judge authorizing such recordlng, was not such à substitution as au- 
thorlzed by the statute, and that a certifled copy of such record was not 
an exemplifled copy of the will admissible in court as an évidence of title 

*FoT otb*r cases see lam* tapie * 3 numbeb In Dec. & Am. Dlgs. 1907 to date, A Bep'r Indexe! 



342 171 FEDERAL REPORTER. 

to real estate, «nder Clv. Code S. C. 1902, § 2994 ; there being, further- 
more, no record of the probate of the original of such W'ill. 

[Ed. Note.— For otber cases, see "Wills, Dec. DIg. i 433;* Evidence, Cent. 
Dig. § 1321.] 
8. Evidence (§ 181*)— Secondaet Evidence— Qeodnds for Admission. 

What purports to be a copy of a will is not admissible as secondary 
évidence of Its contents, without proof of the due exécution and exist- 
ence of the original and tbat It bas been lost or destroyed. 

FEd. Note. — For other cases, see Evidence, Cent. Dig. S 600 ; Dec. Dig. 
§ 181.*] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

Thèse two cases were Consolidated and beard together by the court below. 
They were Instituted by the défendants in error to recover of the plaintiffs 
In error certain lands lying in Hampton county, S. C. The tltle to two tracts 
of land is Involved in this controversy. The tbird tract was involved, but 
as to thls tract a verdict was entered for the défendants below. The plain- 
tiffs below clalm title under will of John H. Eobert, Sr., who dled on July 
4, 1835, and who, the plaintiffs allège, left a will dated December 21, 1833. 
The will devised both tracts of land to the testator's son, Luclus. The plain- 
tiffs claim that under the will Luclus took a life estate only, with remaln- 
der to hls children. The plaintiffs below in case No. 850 are Edward Robert 
and Anna Connerat, both of them children of Luclus. The plaintiffs below 
In No. 851 are Pauline Sanders, adaughter of Luclus, and M. R. Sanders, L. 
B. Sanders, C. W. Sanders, Caille Daniel, and T. C. Carmichael, children of 
Isabella, another daughter of Lucius, who dled In his llf etime. The défend- 
ants' tltle to the Cotton HîU tract and the Pineland tract, beIng the lands 
Involved In thèse two cases, conlmences with a deed from William M. Bostlck, 
trustée, to Joseph W. Maner, executed in the year 1860, which was lost or 
destroyed and the record of which was burned in the war. Thereafter, on 
June 1, 1867, Bostlck, trustée, executed a conflrmatory deed, which recites 
the earlier deed, and that it was executed in pursuance of a court proceed- 
ing in the year 1859 to authorize Bostick, trustée, to sell and convey the 
land to Joseph W. Maner. The sald Maner sold a part of thèse lands to 
Maj. William J. Lawton, by deed dated January 14, 1874, and the remainder 
he sold to William R. Lawton by deed dated December 5, 1889. The two Law- 
tons sold and conveyed to John K. Gamett, and Garnétt sold and conveyed 
to the trustées of the Pineland Club. The défendants and those under whoni 
they claim insist that they bave been in the continuons, open, notorlous, and 
adverse possession of the Cotton Hill and Pineland tracts ever slnee the 
deed or 1860 from Bostick, trustée, to Maner. 

J. S. Clark (Smythe, Lee & Frost, on the brief), for plaintiffs in 
error. 

B. A. Hagood (Benj. H. Rutledge, C. J. Colcock, James A. Harley, 
and E. F. Warren, on the brief s) , for défendants in error. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge, 

PRITCHARD, Circuit Judge (after stating the facts as above). 
The first question to be determined is as to whether the plaintiffs below 
offered any valid or légal proof of the will of John H. Robert, Sr. 
Title to real estate may be established in South Carolina by three meth- 
ods — the first being a grant from the lords proprietors, the king, or 
the State, and a complète chain to the plaintiff ; second, establishment 
of adverse possession in one of the plaintiff 's grantors for more than 
10 or 20 yéars, as the case may be, the title by 10 years being given 

*Fer other CAsea see same topic & { kbubbb iu Dec. ft Am. Digt. 1907 to date, & Rep'r ladexee 
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by statute of limitations and that by 20 years presuming a grant; 
third, by establishing a common source of title from whence both par- 
ties to the record, plaintiff and défendant, dérive their title. If the 
plaintiffs in an action like the one at bar establish a common source of 
title with that of the défendant, then they are relieved from the bur- 
den of proving the title of the common source from which they dérive 
such title. 

The Suprême Court of South Carolina in the case of Robert v. 
Ellis, 59 S. C. 137, 37 S. E. 250, had this identical will before it, in 
which proceeding it was sustained ; but that was because of the agreed 
statement of facts before the court as to the existence of the copy of 
the will and as to the probate of the same. However, the défendants 
in the case before us had the right, which they duly exercised, of ques- 
tioning the existence as well as the proof of such will, and therefore 
it is incumbent upon us in this case to détermine the same. 

In this instance it is sought to establish title to the lands in contro- 
versy by establishing a common source of title from whence both par- 
ties to the record dérive their title. Therefore this case must stand 
or fall upon the question of fact as to whether the plaintifïs hâve es- 
tablished a common source. If they establish a common source, then 
they are not required to go further and prove the title of the common 
source from which they dérive their title. It appears that plaintifïs 
offered a copy of the will of John H. Robert, Sr., to which is attach- 
ed a certificate to the effect that it is a true and correct copy from the 
records of the ordinary, and this certificate is signed by E. F. Morrall, 
ordinary. However, the seal of the ordinary is not attached to this 
copy. The paper ofifered purports to be a certifîed copy of the records 
of the ordinary. and the signature of the ordinary was proven. Under 
Morrall's certificate, another certificate was attached to this paper, 
signed by J. C. Cunningham, judge of probate. This certificate states 
that the paper is a true and correct copy of the will of John H. Robert, 
Sr., and it appears that this paper was ofïered by plaintifïs, first upon 
the faith of Morrall's certificate, and later upon the faith of Cunning- 
ham's certificate. 

The plaintifïs in error's first assignment is to the efïect that plaintifïs 
below failed to show either a grant from the state or a common source 
of title. This raises the question as to whether the court below erred 
in admitting, as compétent évidence, the copy of the will tendered 
by the plaintifïs below. The first objection to this document is based 
upon the ground that the certificate accompanying the same was not 
sealed in accordance with the provisions of section 2494 of the Civil 
Code of South Carolina of 1902, which reads as follows : 

"In ail actions, the exempliflcatioiis of wills under the hand of the .indge 
of probate and the seal of the court in which such will niay hâve beau ad- 
mitted to probate » » * shall be admissible in évidence in any of the 
courts of this state." 

The provisions of this statute are mandatory, plain, and explicit, and 
leave no doubt as to the législative intent. Under this statute a copy 
of a will, unaccompanied by a certificate, signed and sealed, cannot 
be deemed to be an exemplification of a will. Where it is attempted, 
as in this instance, to prove a record by the method provided by the 
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statute, it is essential that the requirements of the statute be complied 
with strictly ; but it appears in this case that the plaintiiïs below had 
failed to comply with the provisions of the statute in this respect, and 
under such circumstances the paper ofïered is not in comphance with 
the requirements of the statute. 

The next objection made by the défendants below was to the efifect 
that the copy offered by the plaintiiïs below is not an exemplification 
of the will. Webster defines "exemplification," when used in a légal 
sensé, to mean: 

"A copy or traiiscript attested to be correct by the seal of an offlcer bav- 
ing custody of the original." 

That the probating of a will is a judicial proceeding is well estab- 
lished. The court which performs thèse functions is known as the 
"probate court," and the law by virtue of which it is created provides 
that it shall be a court of record. A will cannot be recorded until a 
decree bas been entered by a probate court admitting the same to pro- 
bate. The proceedings in that court are required to be regular, and 
every step necessary to secure such decree must be taken before the 
same can be entered. Thus it will be seen that, where a will bas been 
admitted to probate in pursuance of a decree obtained in the probate 
court, one can readily ascertain from the records as to whether the 
proceedings were regular and as to whether the record is complète. 

In order that wills may be preserved and perpetuated, the Législa- 
tures of the varions states hâve wisely provided the means by which 
they may be admitted to probate and entitled to registration in pur- 
suance thereof. Once a will has been admitted to probate in pursuance 
to a judicial proceeding of this character, such paper may not only be 
recorded in the proper records of the county in which the testator ré- 
sides, but the original, after being recorded, when accompanied with 
a proper certificate as to its identity, may be introduced as évidence 
in any proceeding where it may be relevant as such ; and in order that 
the rights of those claiming under such an instrument may be fuUy 
protected, in the event of the destruction of the records or the original 
by fire or otherwise, parties in interest may, by presenting a copy 
thereof, certified under the hand and sèal of the proper officer, hâve 
the same again recorded, and thereafter an exemplification of such 
copy may be used as compétent évidence in any court of record. 

Section 7 of the law of South Carolina approved December 20, 186G 
(13 St. at Large, Ex. Sess. p. 384), provides: 

"In ail cases in which any Instrument in writing is required by law to be 
recorded or registered and such record or registry, together with tîie origi- 
nal, is lest or destroyed, but a copy thereof certifled to under the liaïul of 
the proper ofBcer has been preserved, such certifled copy shall be recorded 
or registered aiad be in the room and stead of the original." 

The plaintifïs below evidently rely upon this section in support et 
their contention that the recording of the copy in question was proper 
and in accordance with the law of that state. This brings us to a con- 
sidération of the question as to whether the will was re-recordeù i-i 
accordance with the provisions of section 7 of this act. In this connec- 
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tion it is pertinent to consider section i of the act to which we hâve 
referred, which reads as follows : 

"Orders for leavo to substltute any new records or records in judgments 
or decrees d('stroyed or lost may be made at chambers as well as in terni 
time, wlthout tbe consent of the parties, provided tbey hâve been served 
wlth notice as hereinbefore provided. * ♦ *" 

Sections 4 and 7, being a part of the same act and relating to the 
same subject, must be construed together. Section 4 provides the 
means by which leave may be obtained to substitute new records for 
judgments or decrees destroyed or lost, and the recordation in the 
first instance having been based upon a decree of the probate court, 
in order to entitle the same to be substituted instead of the record of 
which it is a copy, it became necessary for the plaintififs to appear be- 
fore the court at chambers or in term time in order to hâve the same 
passed upon before it could be properly admitted to probate and there- 
by re-recorded. 

Section 7 provides that a copy of any instrument lost or destroyed, 
when certified under the hand of the proper ofificer, may be recorded 
or registered, and be in the room and stead of the original. There- 
fore, in order to détermine as to whether the copy of the will in this 
instance, in the condition in which it was ofïered as évidence, is an 
exemplification of such will, as contemplated by section 2494 of the 
Civil Code of South Carolina of 1902, we must ascertain as to wheth- 
er the same has been re-recorded in accordance with the requirements 
of sections 4 and 7. 

An exemplification of a will, as contemplated by the law in this in- 
stance, must necessarily mean a copy of the will accompanied by a 
certificate of the proceedings necessary to be taken in order to author- 
ize the same to be entered of record. This is especially true as re- 
spects the order admitting the will to probate. As we hâve already 
stated, the original of this will, if it existed, could only be ofïered as 
évidence when accompanied by a proper certificate showing that it had 
been duly probated and recorded in accordance with the laws of that 
State. Such being the case, it can hardly be insisted that a copy of a 
will, unaccompanied by any of the means of identification necessary 
to render it compétent as évidence, would be admissible in a trial af- 
fecting the title to land as in this instance. To hold that the copy of 
the will in question is compétent évidence would be tantamount to 
holding that less formality is required in the introduction of a copy 
than when the original is ofïered as évidence. 

There is nothing in the record to show that any proceedings were 
instituted by virtue of which a decree was entered admitting the will 
to probate, and an examination of the copy shows that the seal of the 
court, as required by the statute, was not attached thereto. The Su- 
prême Court of South Carolina, in referring to the meaning of the 
term "exemplification of a will" in the case of Hankinson v. Railroad 
Company, 41 S. C. 17, 19 S. E. 213, said: 

"For the letters of administration amount practically to a judgmeut of the 
court of probate rendered on the proceedings on record in that court and in- 
stituted for that purpose, and in the absence of any statute upon the subject 
the gênerai rule would requlre that the whole record of the proceedings 
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culminatlng In a judgment would hâve to be Introduced In order to prove the 
judgment. • • *" 

In this instance the plaintiffs rely upon the certificate of J. C. Cun- 
ningham, judge of probate. The judge of probate was called as a wit- 
ness, and brought with him his record book in which this will was re- 
corded in 1873. From the record thus produced it appears that there 
was no decree admitting the will to probate, nor was there any decree 
admitting the same to record. Judge Cunningham, among other 
things, testified as f ollows : 

"Q. Are you probate judge of Beaufort county? A. Tes, sir. Q. Is there 
any record In your office of the will of John H. Robert? A. Yes, sir; there Is. 
Q. Will you produce the évidence of that 'wlll? Is this the only record in 
your office giving what purports to be a cf^py of the will of John H. Robert? 
A. Yes, sir. Q. Has this book whlch you Irlng In hère any name? A. No, 
sir. Q. Is there any writlng on the fly leaves? A. No, sir. Q. What book Is 
It? How would you describe the book? A. I hâve always described it as 
the 'old book,' whenever there was any référence wanted. We bave two 
books, the old and new. Q. The will that you last put is on page 158 of this 
book? A. Yes, sir; against there. Q. Hâve you made a search in your of- 
fice for any other record of this will? A. Yes, sir; a thorough search. Q. 
What has been the resuit? A. Found nothing at ail. Q. Nothing but this? 
A. Nothing but that. Q. In the records of your court is there any probate 
of this will? A. None at ail; nevèr bave found one. Q. There is nothing in 
regard to the will except that? A. I cannot see ; in fact, there Is nothing, no 
évidence in the office over 12 years." 

The witness also, among other things, testified: 

"Q. You put your certificate on the will of Robert whlch hi\s been put in 
évidence, when you only meant to certify that it was a true copy of this copy 
which is in this book hère? A. I think that was speclfically stated. Q. Tour 
Intention was to certify? A. Yes; because I mentioned at the tlme — 
I said : 'I can't glve this as a copy of John H. Robert's will. I give it to 
you as a certificate as I found it on record In this office' — certified copy of 
the will which I found on record at that tlme. Q. Is there any order in your 
office authorizing, so far as you know, the XJrobatlng of that will on the books? 
A. None that I know of . Q. Do you know of anything connected with that 
will at ail, excepting just as it is in that book there? A. Nothing; nothing 
more than that paper, purporting to be the copy from which that was taken, 
brought in by Mr. Colcock." 

While it thus appears that the copy of the will, together with the 
certificate of E. F. Morrall, ordinary, had been copied in full in the 
book produced by Judge Cunningham, it does not appear that, at the 
time this copy was entered upon the records, it was accompanied by 
any certificate by which it could hâve been identified as being authen- 
tic, nor was there any decree authorizing the same to be admitted to 
probate and recorded in accordance with the law of that state. In 
fact, there is nothing to show that any effort whatever was made by 
the plaintiffs to comply with the provisions of the statute which au- 
thorizes the recordation of instruments of this character. It must be 
borne in mind that the record shows affirmatively that the instrument 
in question was entered upon the record in utter disregard of the re- 
quirements of the law of that state and without the slightest authori- 
ty for the recordation of the same;. and, there not being sufficient 
légal évidence to show that it is a copy of the original, the question 
as to whether such paper is a copy of the original will is thereiore In- 
volved in doubt and uncertainty. 
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Under thèse circumstances we do not think tliat a copy of a will 
presented in this manner can be treated as an exemplification of a 
will. If the plaintifïs had ofïered légal proof of the exécution of tlie 
will in the first instance, and also as to its contents, together with évi- 
dence of its loss or destruction, then the copy in question, after being 
identified as a copy of the original will, would hâve been compétent 
as secondary évidence. But there is a total lack of proof as to the 
exécution or existence of the original will. There seems to hâve been 
no effort on the part of the plaintifïs below to lay the foundation for 
the introduction of this paper as secondary évidence. It appears from 
the testimony of one of the witnesses that he made a search for the 
will, but could not find it. It is true that a Mr. Colcock testified that 
the copy which was offered in évidence was obtained by him from the 
attorney of the défendants in the case of Robert v. Ellis, 59 S. C. 137, 
37 S. E. 250. But this évidence, standing alone, is not sufficient. It 
is elementary that, in order to lay the foundation for the introduction 
of secondary évidence, it must clearly appear that the lost paper actual- 
ly existed. The gênerai rule is laid down in 19 Am. & Eng. Ency. of 
Law, p. 575, as follows : 

"In an action on an instrauienl; which the plalntifï claims to hâve been lost 
or (lestroyed, hc nuist, before he can introduce secondary évidence of Its con- 
tents, prove its former existence as a genuine instrument, and tliat it has 
been lost or dcstroyed. * * *" 

AIso in the case of Weatherhead's Lessee v. Baskerville et al., 11 
How. 360, 13 L. Ed. 717, the court, in discussing the rule, among other 
things, said : 

"The point still to be noticed is so much of the instruction given to the 
.iury, informing them that they might présume from the évidence that there 
had been a légal partition of the testator's land In respect t» his daughters 
by order of a court when the exécuter asslgned them certain parts of It. By 
the law of Tennessee such a partition is a judicial act and becomes a record. 
It can only be proved as such records may be, and, when It is alleged to hâve 
been lost or destroyed, Its contents can only be reached by proofs of a cer- 
tain and fixed klnd, well known in the law. In the proper sensé of the term 
"presumed,' the records of courts are never so. The existence of an ancient 
record of another kind may sometimes be established by presumptive évidence. 
But that is not done without very probable proof that it once existed, and 
untll its loss is satisfactorily accounted for. The rule in respect to judicial 
records is that, before inferior évidence can be received of their contents, 
thelr existence and loss must be clearly accounted for. It must be showu 
that there was such a record, that it has been lost or destroyed, or is other- 
wise incapable of being produced, or that its mutilation from time or acci- 
dent has made It illegible; in this last, though, not without the production 
of the original in the condition in which it may be. The inferior évidence 
to establish the existence of a judicial record must be something officially 
connected with it, such as the journals of the court, or some other entry, 
though short of the judgment or record, which shows that it has been ju- 
dlcially made. The burning of an office and of its records is no proof that a 
particular record had ever existed. It only lays the foundation for the in- 
ferior évidence. If that cannot be got, the resuit must be, and is, that 
there has been an allégation of the existence of a record, without proof. 
There is no way of bringing it to the knowledge of others. ÎS'or can it be 
said to be known certainly by him who asserts it. In this case, without any 
such proof, the jury was told that they might Infer, from the burning of the 
records of the couutj' of Mero and the couduct of the parties interested in 
the testator's lands, that there had been a partition according to law. If thé 
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Instruction is put exehisively upon tlie want of proof to justify it, it could 
not be maintained. But it wus contrary to the positive proof in tlie rec- 
ord. • • •" 

The défendants in error rely upon the cases of Counts v. Wilson, 
45 S. C. 571, 33 S. E. 942, and Howard v. Quattlebaum, 46 S. C 95, 
24 S. E. 93, in support of their contention. In those cases there was 
sufficient proof to clearly estabhsh the existence of the will ; but in 
this instance the testimony is not sufficient to answer the requirements 
of the rule. If the plaintiffs below in the case at bar had been able to 
furnish sufficient proof as to the existence of the will as was done in 
those cases, then undoubtedly the instrument in question would hâve 
been compétent évidence for the purpose for which it was tendered. 
However, we are of opinion that, in the absence of such proof in this 
instance, the court below erred in admitting this instrument as compé- 
tent évidence. 

For the reasons hereinbefore stated, the judgments of the Circuit 
Court are reversed, and the cases are remanded, with instructions to 
proceed in accordance with the views herein expressed. 

Reversed. 



GEISER MFG. CO. v. CASSELIi. 

(Circuit Court o£ Appeals, Eiglitli Circuit. Slay 11, 1909.> 

No. 2,874. 

Sales (§ 1C8*) — Construction of Coktract— Sale on Tbial. 

Wliere a printed contract prepared by plaiutifî for the sale by it to 
défendant pf a steam tlireslier contained a warranty that the machine 
would do as good work as any made, but also a nuuiber of technical re- 
quirements to be observed by défendant maklng him liable for the priée 
of the machine, even though it dld not comply with the warranty, unless 
they were strictly foUowed, sucli as that iie must report its failure to 
work after five days' trial to plaiutiff in Pennsylvania and give it time to 
remedy the defect or substitute a new machine and return the machine 
if it failed to work to the place where he received it and accept anothei- 
on the same terms, a written clause, added on demand of défendant, that 
"this machine is sold on this condition that the settlement for the rig is 
not to be made before after machine bas been trled and fulfllls its guar- 
anty, and ail kinds of grain threshed that a separator is made for, and 
party is satisfled that the rig works ail right," superseded such provi- 
sions and became the test by which his obligation to accept the machine 
was determined; and, where a fair trial by défendant and experts of 
pkuntifC demonstrated that the machine would not do good work, défend- 
ant was not bound to accept or pay for it because he did not comply 
with ail of the technical provisions of the printed part of the coût- /■■'•t. 
[Ed. Note. — For other cases, see Sales, Dec. Dig. § 168.*] 

In Error to rfie Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This action was bronght by the plaintiff belovi', being also t*ie plaintifC in 
error, to recover the purchnse price of a threshing outflt cousisting of an en- 
Kine, separator, feeder, and some other minor parts. ïhe in'ice was $2,150 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and a second-hand machine, which the Jury found to be worth $800. The dé- 
fendant signed an order for this machinery, upon a printed form prepared by 
the plaintiff. It contalned a guaranty "that the machinery is as well built, 
and ail thlngs being equal, will do as good work as any other machine in the 
United States." It bound the défendant to receive the machine and try It. 
In case of Its fallure to work satisfactorily after a flve days' trial, he agreed 
to notify the plaintifC at its home office, Waynesborough, Pa., "by prepaid tel- 
egram and registered letter," stating wherein it falled to conform to the war- 
ranty. A reasonable time was then to be given to the plaintiff to remedy the. 
defect, and, if that should be Impossible, to furnish a new machine. It was 
further provided: "The fallure of any separate machine or attachment, or 
part thereof, shall not affect the llability of the purchaser for any other sep- 
arate machine that is not defective." Keeping the machine longer than six 
days, without giving notice of defect, was to be a waiver of the warranty. 
There was another provision binding the purchaser, if the machinery eould 
not be made to fulfill the warranty, "to return same to place where received, 
at which time another may be furnlshed on the same terms of w^arranty." 
The foregoing provisions were ail embodied in a printed form. At the time 
the défendant negotiated for the machine, he refused to sign the order unless 
other provisions were added giving him an opportunity to test the machinery 
in a fair and practlcal manner before any llability for its price should ac- 
crue. As the resuit of this refusai, there was added to the blank in writing 
the foilowlng provision: "This machine is sold on this condition that the 
settlement for the rig is not to be made before after machine bas been tried 
and fuWlls Its guaranty, and ail klnds of grain threshed that a separator is 
made for, and party Is satisfied that the rig works ail right." The order em- 
bodying this written provision was sent to the plaintiff's gênerai agent at 
Minneapolls, in whose custody machines were kept, and who was vested with 
authority to enter Into contracts for the sale of the same. He accepted the 
order, and shlpped the machine. It was faithfully tried by the défendant, 
with the aid of two experts, supplled by the plaintiff, for six days, and as the 
resuit of that trial, in the judgment both of the défendant and the experts, 
it was found not to do good work, and the defects disclosed were of such a 
character that they could not be remedied. The défendant refused to accept 
the machine, and so stated to the plaintiff's local agent, and was told by him 
that he could leave It standing by the roadside, and that he, the local agent, 
would come and get It. The défendant at the same time mailed to the plain- 
tifC, at its home office, a letter, stating the trial that had been made to use 
the machine, and the defects that such trial had disclosed. It was further 
stated that plaintift's experts were unable to make it do satisfactory work, 
and that the agent "told me that if I could not make It run, to leave it on the 
lilace, and he would come after it and pay the charges and expenses. • * • 
I hâve had large expérience in threshing, and I am thoroughly satisfied that 
this machine cannot be made to do good work, and hereby notify you to come 
and take It away aceording to the agreement, and I leave the machine at my 
place in the town of Hudson, subject to your order, as I received it at the 
station of Forada, and you bave no agent there. Kindly let me hear from 
you at once." A similar notice was sent to the company at Its gênerai office 
in Minneapolls. Another copy was delivered to Mr. Haugen, the local agent, ■ 
personally. The évidence showed that the gênerai agent at Minneapolls re- 
ceived the notice, and thereafter sent experts to examine the machine. A mo- 
tion was made at the conclusion of the évidence for a direeted verdict In 
plaintiffl's favor, which was overruled, and exception taken. Numerous ex- 
ceptions were also taken to the charge of the court, and to Its refusai to give 
certain requests. The jury returned a verdict In favor of the défendant. 

Henry W. Benton, Joseph W. Molyneaux, and Frank J. Morley^ 
for plaintiff in error. 
C. J. Gunderson, for défendant in error. 

Before HOOK, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 
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AMIDON, District Judge (after stating the facts as above). Most 
of the contentions of the plaintiff rest upon a construction of the 
contract, which omits to give proper effect to the condition in writ- 
ing which was added upon the demand of the défendant. By a well- 
settled rule, where there is any conflict between printed portions of 
a contract and those in writing, the written portions control. In 
our judgment the written stipulation in this case completely trans- 
formed the nature 'of the contract. The printed order was highly 
artificial — was prepared with studious care to protect every right 
of the plaintiff, and to impose upon the défendant an absolute lia- 
bility for the entire purchase price of the machine, for a violation 
of any one of its many technical formalities. Such was its manifest 
design, even though the machine failed wholly to perform the work 
for which it was purchased. ^or this one-sided and technical scheme 
of the order, the written stipulation substituted a fair and practical 
arrangement. If, upon a just test, the outfit was found not to do 
good work, no liability was to arise for its purchase price. On the 
other hand, if it satisfied the warranty, the défendant became at once 
obligated to settle for it in accordance with the terms of the order. 
The évidence leaves no doubt that the défendant throughout the 
transaction acted with entire sincerity and, justice. He gave the ma- 
chine a fair and practical test under the supervision and with the 
aid of experts supplied by the plaintiff. His objections were not 
captious or technical. He did not refuse arbitrarily to be satisfied 
with a machine which did fair work. On the contrary, the outfit 
was found to be whoUy ineiîficient to do the work for which it was 
sold. Upon thèse facts, by the terms of the written stipulation, 
there was to be no liability. The scheme of the printed order con- 
templated a test for six days. The plan of th€ written order fixed 
no such limitation, but provided that the threshing outfit should be 
tried upon "ail kinds of grain that a separator is made for." We 
think this provision is inconsistent with the strict limitation of the 
printed order, and must control in the détermination of the rights 
of the parties. 

The three points made by the plaintiff which hâve most merit are 
the following: 

1. The printed order contained the following language: 

"Upon starting, if the purcliaser is unable to niake it operate well, notice 
wherein it fails to conform to the warranty is to be given by the purehaser 
to the Geiser Manufactnring Company, at Waynesborough, Peunsylvania, by 
prepald telegram and reglstered letter. * » » Failiire to notify the Geiser 
Manufacturing Company, as provided, shall be a waiver of the warranty, and 
a full release of the Geiser Jlannfacturing Company, without in any way af- 
fer;tlug the liability of the party ordering." 

It is conceded that défendant did not notify the plaintiff "by pre- 
paid telegram or registered letter." The notice was sent in the ordi- 
nary course of mail. For this departure from the exact terms of 
the printed order it is now contended that défendant became ab- 
solutely liable for the purchase price of the property. This in our 
judgment would defeat the very object which the défendant had in 
mind when he insisted upon the written stipulation. He, no doubt. 
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was familiar with the painful expérience of farmers arising out of 
the technical provisions of printed orders for farm machinery. He 
insisted upon naming the one sole condition upon wliich he was to 
be liable for the purchase price of the threshing outfit. That con- 
dition was that the machinery should, as the resuh of a fair and 
practical test, fulfill the guaranty upon which it was sold. For the 
court to impose a HabiHty for a violation of any of the numerous 
minor provisions of the printed order would be to defeat the very 
object which underlies this written stipulation. The defendant's duty 
to give notice of the failure of the machinery to do good work 
arises, not out of the technical provisions of the printed order, but 
out of the nature of the transaction into which the parties entered. 
He accepted the machinery on trial, and was bound to give the 
plaintiff reasonable notice of its failure, and offer to return it. We 
think he has fuUy discharged that duty. 

2. The printed order required the défendant to return the ma- 
chinery "to the place where received, free of charge," if upon trial 
it was found to be defective. It is conceded that the défendant did 
not do this. He explained his reason for not doing it in his written 
notice. Forada, the place where the machine was received, was a 
small station at which the plaintiff had no agent, nor were there any 
other persons engaged in the machinery business at that place, so 
that défendant could hâve made them bailees of the machine. If 
he had taken it to the town and left it, he would hâve been com- 
pelled to commit trespass upon private property. In our judgment 
this provision of the order was intended only for places at which 
the Company had an agency, or, in the absence of such agency, it 
required the défendant to return the machine to the station for load- 
ing, whennotified by the company to do so. Even the printed or- 
der does not specify any conséquences to accrue from failure of the 
défendant to comply with this provision. Such failure therefore 
would simply render him liable for the reasonable value of the serv- 
ice. If the plaintiff had notified him to return the machine to the 
station for shipment, he would hâve been liable to damages for fail- 
ure to perform that part of his contract. That, however, would 
hâve been the fuU extent of his liability. 

3. The printed order also contained a provision that: 

"Failure of any separate machine or attacliment, or part tliereof, shall not 
aflfeet the liability of the purchaser for any other separate machine that Is 
not defective." 

That, however, is a part of the scheme of the printed order. The 
written stipulation deals with "the rig" as an entirety. If it failed 
to do good threshing work, the défendant was to incur no liability. 
The différent parts of a threshing outfit are made to work together. 
The défendant had good reason for refusing to be compelled to take 
a fragment from the plaintiff, and then be driven to search for other 
parts from other manufacturers. 

In our judgment the written stipulation takes this case outside of 
the rules declared in the cases cited by plaintiff, the more important 
of which are the following: Larson v. Minneapolis Threshing Mach. 
Co., 93 Minn. 63, 99 N. W. 623; Northern Electrical Mfg. Co. v. 
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Benjamin Coal Co., 116 Wis. 130, 92 N. W. 553; Trapp v. New 
Birdsell Co., 109 Wis. 543, 85 N. W. 478; Avery Planer Co. v. 
Peck, 80 Minn. 519, 83 N. W. 455, 1083, Id., 86 Minn. 40, 89 N. 
W. 1123; J. I. Case Threshing Mach. Co. v. Ebbighausen, 11 N. 
D. 466, 92 N. W. 826; Nichols & Shepard Co. v. Caldwell (Ky.) 
80 S. W. 1099 ; Davis v. Gosser, 41 Kan. 414, 21 Pac. 240 ; Nichols 
& Shepard Co. v. Rhoadman, 112 Mo. App. 299, 87 S. W. 62; 
Heagney v. J. I. Case Threshing Mach. Co., 4 Neb. (Unoff.) 745, 
96 N. W. 175 ; Nichols & Shepard v. Miller, 76 Neb. 809, 107 N. 
W. 1010; Nichols & Shepard v. Wiedemann, 72 Minn. 350, 75 
N. W. 208, 76 N. W. 41 ; Nichols & Shepard Co. v. Chase, 103 
Wis. 570, 79 N. W. 772. Ali of thèse cases turned upon the un- 
qualified provisions of printed orders, similar to the one shown by 
the évidence hère. 

The case was fairly submitted to the jury, and a just judgment 
was rendered. It is therefore: 

Affirmed. 



OUMBERI/AND LDMBER CO. v. TUNIS LUMBER CO. et al. 

(Circuit Court of Appeals, Fourth Circuit June 12, 1909.) 

No. 869. 

Courts (§ 355*) — Manneb of Sale bï Fedebal Couets — Constbuction or 
Statute. 

Aet Mareh 3, 1893, c. 225, 27 Stat. 751 (U. S. Comp. St. 1901, p. 710), 
prescrlbing the manner In which "ail real estate or any Interest In land 
sold under any order or decree of any United States court, shall be sold," 
etc., is mandatory and devests such courts of the discrétion which there- 
tofore exlsted of making sales otherwise than by public auction as there- 
In prescribed, and a sale otherwise made is illégal and vold and does not 
bind the purehaser even after confirmation, who cannot be required to 
pay for and accept a title which might be subsequently impeached for pal- 
pable légal defect in the proceeding itself under which the sale was made. 
[Ed. Note.— For other cases, see Courts, Cent Dlg. S 935; Dec. Dig. { 
SS5.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Virginia, at Norfolk. 

At the time of the proceeding and sale involved in thls appeal, a ereditors' 
bill In the name of Wilson, administratrix, and Tunis, admlnistratrix, agalnst 
the Tunis Lumber Company was pending on the equity docket in the Circuit 
Court of the United States for the Eastern District of Virginia, at Norfolk. 
The Tunis Lumber Company was a corporation organizted under the laws of 
Virginia, wlth its principal place of business in Norfolk, and It was engaged 
In the lumber business, and was the owner of sawmills, docks, lumber yards, 
and other property located in the states of Maryland, North Carolina, and 
Virginia. The court had appointed Theophllus Tunis and Alvah H. Martin, 
receivers, who were conductlng and operating the business of the Tunis Lum- 
ber Company, under orders and decrees of the court. On the 16th of March, 
1908, certain unsecured ereditors of the Tunis Lumber Company Intervened 
In the pending cause by pétition, and sought to hâve a sale of 3,200 acres of 
James river timber land, 2,700 acres of which was owned in fee by the Tunis 
Lumber Company with the right to the Company to remove the timber from 
the remalning 500 acres within a specified tlme, upon the payment of $96 par 
year after January 1, 1909. Upon the flling of thls pétition a notice was is- 

•For other cases see same topic & S nxjmbbb in Dec. & Am. Dlgs. 1907 to date, & Kep'r ludeiei 
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Biied to the parties to the suit and the recelvers to show cause why sale of 
this property should not be had. Thereupon, after a hearlng, the court on 
the 14th of May, 1908, decreed a sale of the real property above described. 
The decree entered by the court dlreCted the two receivers to advertise the 
property for sale In certain newspapers for 10 days, and to receive prlvate 
sealed bids for the same, to be opened at a tlme to be designated in the ad- 
vertlseinent, not less than 30 days from the beginnlng of the advertisement, 
ajjd that no bids of less than $40,000 would be accepted. The ternis of the 
sale provided in the decree were, one-fourth of the purchase priée in cash, to 
be pald withln 10 days after the sale, and the balance of the purchase money 
In two equai Installments, payable In one and two yeara, with Interest from 
date, to be secured by deed of trust on the property, with the option to the 
purchaser to pay the entire purchase price In, cash. If desired. The receiv- 
ers set about to efCect a sale as thus provided. They made the advertisement 
required by the decree, stating therein that such bids might be submitted to 
the receivers, and that they would be opened at 12 o'clock m. on the 30th of 
June, 1908, at room 1215 Bank of Commerce building In the city of Norfolk, 
Va., and they also reserved the right to reject any and ail bids. Four sealed 
bids were made to the receivers for the property, as follows: Wm. M. Tilley 
& Ce., $44,005; Jos. T. Deal, $45,000; Howard T. Williams, $61,125; Cum- 
berland Lumber Company, $63,300. AU of thèse bids were flled by the re- 
ceivers with a report which they made to the court. 

On the llth of July, 1908, the court, by a decree duly entered, accepted the 
bld of the Cumberland Lumber Company for the property at the price of 
$63,300, the same belng the amount ofifered by the said company in their seal- 
ed bid, and the court further decreed that the sald bidder comply with the 
terjns of the sale, and that upon such compliance Theophilus Tunis and Alvah 
H. Martin, spécial commissioners, appointed for that purpose, were given au- 
thority and directed to conyey to the purchaser the property sold. So far as 
the record shows, the one-fourth of the purchase money was not paid by the 
Cumberland Lumber Company to the receivers, nor were the terms of the sale 
coniplied with in any other respect. After the decree of the llth of July, 
1908, accepting the bid of the Cumberland Lumber Company, as above stated, 
no further proceedings were taken in the matter until the 15th of August, 
1908, when the said company flled In the court a i)etition duly signed and ver- 
ified, as follows: 

"Tour pétition er, the Cumberland Lumber Company, respectfuUy représenta 
to the court: That it was a bidder for certain lands and timber ordered to be 
sold in the above-entitled cause by a decree entered on May 14, 1908, and that 
the said bid was accepted by this honorable court, and a decree was entered 
on the llth day of July, 1908, conflrming said sale to your petitioner; that 
since the confirmation of said sale your petitioner bas discovered that said 
sale was not had in accordance with Act Cong. March 3, 1893, c. 225, 27 Stat. 
751, which provides and directs how sales of real estate shall be had under 
orders and decrees of any United States court as will be seen by référence 
to the decrees entered and the advertlsements, ail on file as a part of the rec- 
ord in the ahove-entitled cause; and that no notice of thèse proceedings was 
given to the Tunis Lumber Company. Your petitioner was not aware of thèse 
facts at the time of the confirmation of said sale, and bas not paid any part 
of the purchase price for said lands and timber becanse of thèse facts. Your 
petitioner therefore prays that the motion to confirm said sale shall be re- 
heard, and that the said decree be annuUed and set aside, and that your pe- 
titioner be released from sald bld." 

The receivers flled the following answer to this pétition: 

"Thèse respondents, saving to themselves the beneflt of ail just exceptions, 
answer the said pétition as follows: By way of préface, thèse respondents 
will State that the move to sell the James river timber did not originale with 
them, as the court is well aware. Certain gênerai credltors had been urging, 
for some timc, that they should be paid. On March 16, 1908, J. P. A. Mottu, 
Esq., and others, appeared by counsel and flled a pétition urging that their 
debts be pald by selllng this property. The receivers made a report thereon, 
the matter was discussed in open court by counsel of both sides, and on May 
14, 1908, an order, prepared by counsel for said petltloners, was signçd direct- 
Ï71F.— 23 
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îng the càlling for sealed bids, after certain advertisements, and the sale ot 
the property pursuant thereto. Thèse respondents at once proceeded to obey 
the directions bf said order by advertising the property for sale in the manner 
required by said order. ïhey took sealed blds, and the best of sald bids was 
that of the Cumberland Lumber Company, offering $63,300. There was an- 
other bid very near the same amount, to wlt, the bid of Howard ï. Williams 
for $61,125. 'The court directed the acceptance of the bid of the -Cumberland 
Lumber Company, and the decree Gonflrming the same was^ prepared and sub- 
mitted to their çounsel before signature, and no point was raiséd, in any way, 
shape, or form, as to its legality.^ Thereupou the decree of confirmation was 
entered, on July 11, 1908, reriuiring the said Cumberland Lumber Company 
to carry out the terms of Its bid. 

"On the 6th day of August, 1908, the Cumberland Lumber Company flled its 
pétition claiming that this sale Is Illégal. Thèse respondents took the ground 
that the most that could be claimed was that the sale was irregular, that the 
defect was Biot at ail a jurisdictionab one^ and that there was nobody who 
could legally question the form of the saïe, even if the la w mentioned applied 
to such sales. They offered, by their counsel, to consent to the resale under 
the statute, Ih order to save ail possible question, provided the Cumberland 
Lumbei* Coûipany was willing to stand by its bid, and to gûarantee to bid 
at least that inueh on the second saïe. They suggested a rèsale at the ex- 
pense and rlsk of the Cumberland Lumber Company,' and followirig out the 
ternis of the étatute. whlch would bave placed that company- In the position, 
of getting the beneflt of any surplus over its flrst bid, and they hâve offered 
everything l'a their power to perfect the title of the Cumberland Lumber Com- 
pany, if it needs any further perféctlng. The said company, however, would 
agrée to nothlng along this Une, and now files its pétition, hearly a' month 
after the confirmation of the sale wîth their fuU knowledge, setting up not 
newly discovered matters Of fàct, butîiewly discovered matters of law. Thèse 
respondents submit that It' would not be équitable to aUow a. resale, under 
thèse eireiimstances, wlth no guaranty on the part of the Cumberland Lum- 
ber Company that they would insure the property's bringlng aS much as be- 
fore, especiàlly in view of the fact that there was another bid so near their 
bid, pf which thèse respondents, by this proceeding, lose the entire benefit. 
Thèse respondents make as exhibits herewith, and as parts hereof, the said 
original pétition of the unsecured creditors filed March 16, 1908, the order 
entered fhereon flled March 16, 1908, the decree directing the sale thereunder 
filed May 14, 1908, the report of the receivers as to the bids filed July 11, 
1908, and the decree of confirmation of said sale flled July 11, 1908." 

Thereupon the court on the 6th of October, 1908, entered the following de- 
cree: ■ 

"This cause came on this day to be heard upon the pétition of the Cumber- 
land Lumber Company to set aslde the confirmation bf the sale to it on the 
ground that the same was riot conducted as provided by the act of March 3, 
1893, relating to sales of land in fédéral courts, and upon the auswer of the 
receivers thereto, and was argued by counsel. And it appearing to the court 
that the bid of the said Cumberland Lumber Company was duly reported to 
the court by the receivers as the highest and best bid, that before the con- 
firmation thereof the sald Cumberland Lumber Company was notifled, and 
that the said confirmation was wlth its fuU knowledge, and that it raised no 
objectioa to the said confirmation on the ground set out in its pétition ; and 
it further appearing to the court that the Tunis Lumber Company bas con- 
sented to the said sale, and that the spécial commissioners named by a decree 
heretofore entered in this cause bavé tendered and will dellver at any time 
to the sald Cumberland Lumber Company a good and sufflclent deed for the 
property in said proceedings mentioned, joined in, and exècuted by said Tunis 
Lumber Company; and the court withoùt intending to express an opinion as 
to the true Intent and meaning of the act of the 3d of March, 1893, being of 
the opinion that there is no equity tn the contention of the petitionef, and 
that the confirmation of the sale is blndlng upon it and canuot be set aside 
under the circunistances: It Is adjudged, ordered, and decreed that the pray- 
er of the petitioner be, and the same is hereby, denied. And it further appear- 
ing to the court that the said petitioner bas not complied wlth the terms of 
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thè said sale as required by the order of confirmation and the practicëin that 
behalf : It Is ordered tliat the said petitioner do show cause in this court, at 
Norfolk, Va., on the 2d day of Xovember, A. D. 1908, at 10 a. m., why the said 
property should not be resold at its risk and expeuse, and It be held liable for 
any deficiency in such resale, and that a eopy of this deeree be served on the 
said Cumberland Lumber Company, or Williams &Tunstall, its counsel, atleast 
10 days before said sale. And ou motion of said Cumberland Lumber Company 
by counsel in opeu court (the receiver's Counsel beiug présent aud waiving a 
citation), an appeal is hereby granted the said Cumberland Lumber Comjiauy 
from this deeree and from tlie deeree of July 11, 1908, confirminfç said sale. 
to the next term of tlie United States Circuit Court of Appeals for this cir- 
cuit on its givlug an appeal bond In the penalty of $5,000 to be approved by 
one of the judges of said court." 

The appeal of the Cumberland Lumber Company was perfected as required 
by thé order of the court. ' ' 

W. L,. Williams (Williams & Tunstall, on the brief), for appellant. 
Robert M. Hughes and Edward R. Baird, Jr., for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge (after stating the facts as above). This case 
is before us to be considered upon the fpllowing àssignmentsof error: 

First. The court erred in entering the deeree of July 11, 1908, con- 
firming the sale of certain lands, because it appears upon the face of 
the proceedings that the act of Congresa of March 3, 1893, regulating 
and governing the sales of lands under ; the decrees of the United 
States courts, had not been compHedwith, and because the said Tunis 
Lumber Company had had no notice of said confirmation. 

Second. The court erred in entering the deeree of October 6, 1908, 
refusing'to set aside tlie said deeree of July 11, lî)08, motion to set 
aside having been made during the term at which the deeree of July 
11, 1908, had been entçred, and for the reason that it appeared on the 
face of the proceedings that the salé of the said land had not been 
made în compliance with the said act of Congress, and that no notice 
of the confirmation had be^n given to the Tunis Ltimber Company. 

The 3çt of Congress învôlved here^is Act March 3, 1893, c. 325, 27 
Stat. 751 (U. S. :Coijip. St. 1901, p. 710), approved March 3, 1893, 
entitled "An act toregulate the manner in which property shall be sold 
under orders and dçcrees of any United States courts." We give the 
act in fuU,, It reads: 

"First. That ail real estate or any interests In land sold under any order 
or deeree of any United States court shall be sold at public sale at the court- 
house of the eounty, parish, or city in which the property, or the greater part 
thereof , is Idcated, or upon the preiliises, as the court rendering such order 
or deeree of sale may direct. 

"Second. ' That ail Personal property sold under any order or deeree of any 
court of the United States shall be sold as provided in the first section of this 
act, unless in the opinion of the court renderliig such order or deeree, it would 
be best to sell it in some other manner. 

"Third. That hereafter no sale of real estate under any order, judgment, 
or deeree of any Uiiited States court shall be had wlthout previous publica- 
tion of notices of such proposed sale being ordered and had once a week for 
at least four weeks prier tb such sale, in at least one newspaper printed, reg- 
ularly issued and having a général Circulation in the eounty and state where 
the real estate proposed to be sold Is sitxjated, if such there be. It said prop- 
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erty sliall be situated in more than one county or state, such notice sliall be 
publlshed In such of the counties where sald property is situated, as tlie court 
may direct. Said notice sliall, ainong other things, deserlbe the real estate 
to be sold. The court may, in its discrétion, direct the publication o( the no- 
tice of the sale herein provided for to be made in such papers as may seem 
proper." 

The qtiestion présentée! to us in this case rests upon the construc- 
tion to be given to the act of Congress above set out as to whether the 
provisions of the said act in regard to the sales of real property are 
mandatory or merely directory, with the further question, arising upon 
the proceedings had in the case, whether appellant, by its action in re- 
lation to the bidding, together with the decree of acceptance of the bid, 
and confirmation of the sale, can now be heard to complain of the al- 
leged def ect in the form of the sale as directed by the decree. 

The act of Congress is explicit in its terms. It makes no exception, 
but provides one method, and only one, by which lands are to be sold 
under the orders and decrees of the courts of the United States. If, 
as contended, the act should be construed as merely directory, the in- 
quiry arises, why the necessity of the législation at ail ? The power al- 
ready existed in the courts of equity to order or decree sales of real- 
ty by public auction, at such place and on such terms as said courts 
might direct, also the power to make sales by such other method as 
the courts in their judgment and discrétion might adopt. In the face 
of thèse existing powers, and of the fact that the courts of equity had 
for time almost out of mind used and favored the practice of selling 
realty by^ the method of sealed bids, the Congress placed upon the 
statute ,books the act of 1893. It will be observed, also, that the title 
of the act States its purpose to be to regulate the manner in which 
property shall be sold under orders and decrees of the United States 
courts. 

The intention of Congress to limit the powers of the courts of the 
United States in respect to the sales of realty is emphasized by the 
fact that in the second section of the act it is provided that personal 
property shall be sold as provided in the first section, unless, in the 
opinion ôf the court rendering the order or decree for sale, it would 
be best to sell it in sorae other manner. Thus it will be seen that it 
is still left by the plain terms of the act to the discrétion of the court 
to sell Personal property otherwise than at public sale; but there is 
no such provision in the first section, which directs the method by 
which real property shall be sold. The conclusion therefore seems to 
us to be irrésistible that the intention of Congress was to confine sales 
of realty, when made by the orders or decrees of the fédéral courts, 
to one method, by public sale, as provided in the statute, and to divest 
the courts of the discrétion which theretofore existed of making sales 
of such property otherwise. It is insisted, however that appellant be- 
came the bidder for the land in this case according to the plan of sale 
adopted by the court, that the bid was accepted and the sale confirmed 
by the decree of the court without objection, and thereby the bidder 
was concluded, or, at least, that the bid was made in fuU light of the 
proceeding, that it was accepted and confirmed by the court, in which 
the bidder acquiesced, and that the appellant cannot now take advan- 
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tage of the irregularity in the manner of the sale. If our construction 
of the statute is a true one, the decree for sale was not only irregular ; 
but it was directly contrary to the plain mandate of the law, and the 
acceptance'of the bid and the decree of confirmation did not establish 
a contractual relation between the court and the bidder, such as to 
bind the latter. In a judicial sale, the court, acting through its duly 
constituted agency, becomes a vendor, and vvhilst the court may not 
be considered a guarantor of title, yet in no case should the court sell- 
ing real property permit the title of the purchaser to be beclouded by 
reason of irregularity, defect, or illegality, in the proceeding under 
which the sale is made. Undoubtedly, if a judicial sale of land is 
made under conditions which are in accord with légal requirements, 
and due proceeding, the doctrine "caveat emptor" applies, and the pur- 
chaser is concluded; but it would be inéquitable to compel a bidder 
at a judicial sale to pay for and accept a title which might be subse- 
quently impeached for palpable légal defect in the proceeding under 
which the sale was made. A bidder at a judicial sale has the right 
to assume that the court which directed the sale acted within its au- 
thority, and that the sale isbeing made under the conditions authoriz- 
ed by the law. Such bidder, who might otherwise purchase a good 
title, should not hâve the title jeopardized by reason of the act of the 
court itself. 

The couhsel for appellee cites, in support of the position that the de- 
cree of the Circuit Court should be affirmed, two cases from the Su- 
prême Court of the United States. The first is Stockmeyer v. Tobin, 
139 U. S. 176, 11 Sup. Ct. 504, 35 L. Ed. 123. We do not see any 
particular bearing that this case has upon the one under considération, 
as the opinion is only to the efïect that in Louisiana mère informali- 
ties in a judicial sale do not constitute sufficient ground for setting it 
aside. The other is the case of Pewabic Mining Co. v. Mason, 145 
U. S. 349, 13 Sup. Ct. 887, 36 L. Ed. 733. In that case, Mr. Justice 
Brewer, delivering the opinion of the court says: 

"It may be stated generally that there Is a measure of discrétion in a court 
of equlty, both as to the maimer and conditions of such a sale, as well as to 
ordering and refusing a resale. ïhe cliaucellor wiU always make such provi- 
sion for notice and other conditions as wlll in hls judgment best protect the 
rlghts of ail interested, and make the sale most profitable to ail; and, after 
a sale has once been made, he will certîiluly, before confirmation, see that no 
wrong has been accomplished In and by the manner in which it was con- 
ducted." 

The court goes on further to say that the purpose of the law is that 
the sale shall be final, and that no sale should be set aside for trifling 
reasons on account of matters which ought to hâve been attended to 
by the complaining party prior thereto, etc. This was a case in which 
complainant was undertaking to defeat the confirmation of a sale 
where the property had been struck ofif to another, and the effort was 
being made to reopen the bidding. The court was of the opinion that 
the complainant had had ample opportunity, and that the sale should 
be confirmed. We do not see that there was any question of irregu- 
larity or defect in the manner of the sale in that case, and there fore 
we fail to perceive its application hère. It will be observed also that 
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both of thèse cases were decided anterior to the act of March 3j 1893, 
and, of course, the construction qf that act was not involved. 

Anothercase cited by the appellee is that of Godchaux et ah v. Mor- 
ris et al., 121 Fed. 483, 57 C. G. A. 434, decîded by the Circuit Court 
of Appeals for the Fifth Circuit in February, 1903. The act of 
Mafch 3, 1893, is discussed in that case, and it is held that the failure 
of the cbmmissioner to offer separately a small parcel of the land of 
small value, as directed by the terms of the decree, was a mère irregu- 
latity \Vhich would not defeat the , confirmation, unless loss or injury 
resulted, and it was further held that, where a f.ederal court had jur- 
isdiction to order a sale of real estate, the fact that its decree direct- 
ed that ^the sale be made at a place other than the courthouse of the 
county, • parish, or city in which the property, or the greater part 
thereof, is located, or upon the premise's, as required by the act of 
March 3, 1893, did not render the sale void, nor constitute ground for 
refusing confirmation, since the decree, although erroneous, is binding, 
ùnless reversed on appeal. We understand even in that case that, al- 
though the sale was public, thë direction to sell otherwise than provid- 
ed in the statu te was error which' would hâve been corrected on ap- 
peal; but we do not regard that Case as décisive of the point we are 
Considering, for, frorn our view, it is clear that the prime object Con- 
gress had in mind was to require real property sold under the orders 
and decrees ôf the United States courts to be disposed of at public 
sale. 

As a gênerai thing (though there are, of course, some exceptions), 
the décisions of the courts of this country, relative to judicial sales of 
land, hâve been in cases where a defeated compétitive' bidder bas un- 
dèrtaken to assert some riglit, or where the défendant in the action 
in which the land was decreed to be sold undertook subsequently to 
èstablish ownership by reason of alleged irregularity or defect in the 
proceeding. And it is in thèse cases, more particularly in the latter 
class, that the courts of equity bave held that the previous action of 
the party should bave a material bearing upon the question of relief 
sought. If it appear that a bidderwas présent at the sale, was fully 
informed of the terms and conditions, as well as the éharacter, quali- 
ty, and quantity of the property offered, and he stood by and permitted 
another ;to become the purchaser, the courts of equity hâve not been 
inclined< to favor opposition on bis part to a confirmation of the sale, 
and if the land is decreed to be sold by a court of compétent jurisdic- 
tion, and the owner of the land, wlio was a party to the suit, is fully 
informed as' to the proceeding, and acquiesces therein, permits bis 
land to be sold, the sale confirmed, title passed to the purchaser, he will 
not thereaf ter be heard to assert title to the land because of alleged de- 
fect or irregularity in thè proceedings under which the sale was made. 
The lattet proposition isfounded on the principle of équitable estop- 
pel. This' principle is well discussed in the case of Kirk v. Hamilton, 
102 U. Si 98;''26 h. Ed. 79, and 'the doctrine there declared is in en- 
tire harrnony with the elementàry' treaties on the subject and with 
American décisions generally. 

The discussion of this doctrine' in connection with the tase hère rrtay 
seem to be something of a digression, and we really think it is ; but we 
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are led to it by reason of the fact that the appellee argues that thc 
action of the appellant, under the circumstances, was such as to take 
away the right to complain; but we do not think that the appellant 
cornes withiil the rule laid down in any of the cases referred to, nor 
hâve we been able to find any case which holds that a proposed pur- 
chaser is bound under conditions, such as existed in this case. , The 
appellant was not a party to the suit. It had no interest in the suit, 
and, so far: as appears, no knowledge of it, anterior to the time the re- 
ceivers advertised the land for sale, and the appellant is not undertak- 
ing to prevent a confirmation of the sale ïo another, on account of 
some irregularity or defect in the proceeding; but the effort is to be 
relieved from a bid made at a judicial sale, because of the fact,' as al- 
leged, that, af ter the bid was made, it was discovered that the decree 
directed the sale to be made in a manner not authprized by law. 

It is well settled, as a gênerai principle, that a bidder at a judicial 
sale, whose bid is reported to the court and accepted and the sale con- 
firmed, becomes a party to the suit in which the sale is decreed, to the 
extent that the court may compel compliance; but we do not think 
that this iprineiple applies in this case. 

According to oui- construction of the act of Congress, the decree for 
sale in this case was void. It conferred no authority upon the receiv- 
ers to make the sale of the land in question. Their action therefore 
was a nullity and constituted no basis for enforceable obligation on the 
part of the bidder. Therefore, following the views we hâve expressed, 
we think that the decree for sale was unauthorized and void, and that 
the subséquent proceedings, both by the receivers, in attempting to 
make the sale, and the decree of the court confirming it, were of no 
légal force. 

In the discussion so far, we hâve not referred to the third section of 
the act of March, 1893, prescribing the manner in which judicial sales 
of real property shall be advertised. That section provides expressly 
that no sale of real estate under any order, judgment, or decree of any 
United States court shall be had without the advertisement therein 
provided, which is the publication of notices of the proposed sale in 
a nCwspaper once a week for at least four weeks prior to the sale, 
etc. So taking the entire act together, beginning with the title, which 
sets out that the purpose of the act is to regulate the manner in which 
property shall be sold under the orders and decrees of the United 
States courts, then the first section, which déclares specifically that ail 
real estate or interests in land sold under orders or decrees of United 
States courts shall be sold at public sale, with the provision in the sec- 
ond section leaving it to the discrétion of the court to sell personal 
property otherwise, followed as above stated by the provision for ad- 
vertisement, it is clear to our minds that it was the intention of Con- 
gress to establish a single and uniform method of selling realty under 
the orders and decrees of the fédéral courts and to confine the courts 
to it. 

The prayer of the appellant's pétition should hâve been granted, and 
the decree of confirmation of the sale set aside. 

The judgment of the Circuit Court is therefore reversed. 

Reversed. 
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SOUTHERN PAC. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit July e, 1909.) 

No. 1,672. 

1. Stattjtes (§ 46*)— Enactment— FOEM. 

A law must be complète in ail Its terms when tt leaves the Legtslatura 
[Ea. Note. — For other cases, see Statutes, Dec. Dig. § 46.*] 

2. CONSTITUTIONAL LaW (§ 66*) GOVERNMENTAL POWEES— DELEGATION. 

While the Législature may net deiegate the power to leglslate, it may 
delegate the po>ver to détermine some fact on which the opération of an 
act is niade to dépend. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 66.*] 
8. Constitutional Law (§ 64*) — Législative Power— Délégation. 

The provision of the 28-hour law (Act Cong. June 29, 1906, c. 8594, 34 
Stat. 607 [U. S. Comp. St. Supp. 1907, p. 918]) authorizing the shipper of 
cattle or the person accompanying them to extend the time of their con- 
finement to 36 hours, was not such a délégation of législative power aa 
would render the law unconstitutional. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. %• 64.*] 

4. Carriers (§ 211*)— Interstate Commerce— Transportation of Live Stock 

— 28-HoTjB Law. 

The 28-hour law (Act Cong. June 29, 1906, c. 3594, 34 Stat. 607 [U. S. 
Comp. St. Supp. 1907, p. 918]) provides for the nnloading of cattle, etc., 
for food, water, and rest at the expiration of 28 consécutive hours' trans- 
portation, except that the time may be extended to 36 hours by the writ- 
ten request of the shipper, except that it shall not be required that sheep 
be unloaded in the nighttlme; but where the time expires in the night, 
In the case of sheep, the same may be continued in transit to a suitable 
pJace for unloading, subject tp the 36-hour limitation. Held, that such 
provision was not fatally defective for uncertainty ; the meaning being 
that in case of sheep, if the 2S-hour limit expires at night, the transit 
may be continued to a suitable place for unloading, without the consent 
of the owner or custodian, except that In no case shall the 36-hour limit 
be exceeded. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 926-928; Dec. 
Dig. § 211.*] 

5. Carriers (| 37*) — Teanspobtation of Live Stock— 28-Houb Law— Num- 

BÉB OF Offenses. 

The 28-hour law (Act Cong. June 29, 1906, c. 3594, 34 Stat 607 [U. S. 
Comp. St. Supp. 1907, p. 918]) prohibits Interstate carriers from trans- 
porting animais for more than 28 hours without unloading for food, wa- 
ter, and rest, except that on the written request of the owner or person 
in custody of the "particular shipmeut" the time of confinement may be 
extended to 36 hours, and section 3 déclares that any carrier knowingly 
or willCully failing to comply with the provisions of the act shall, for 
fiiich violation, be liable, etc. Held, that the individual shipment, and not 
the car load, Is the unit in case of violation of thé act. 

[Ed. Note. — For other cases, eee Carriers, Dec. Dig. § 37.*] 

In Error to the District Court of the United States for the Northern 
District of California. 

For opinion below, see 163 Fed. 413. 

ïhe défendant in error flled its complalnt agalnst the plalntiff In error, 
a common carrier and lessée of railroads a:nd lines of roads, alleglng that 
on August 30, 1906, at Reno, Nev., the plaintlff in error received a con- 
signment of sheep, consigned by T. Fallon to the Western Méat Company, 
of South San Francisco, Cal. ; that after loading the sheep at Reno, and 

•For other oaeeg see sama topic & S numeeb In Dec. & Am. Di£3. 1S07 to data. & Run'r loriovi» 
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.yjbile transportiug tlie same to South ^aii^ Francisco, :aDd until unloading 
was comtnenced at tlidt place, the plaiiitiffi In error did kriowiugly and will- 
fully confine said sheep in saicl cars for more thim 36 consécutive hours as 
per request attaclied, namely, for 38 liours and 45 minutes, without unload- 
ing them for rest, water, and feed; that the plaiutiff in error was not pre- 
vented by storm, or unavoldable cause or accident which could not hâve 
been anticlpated or avoided by the exercise of due diligence and foresight, 
from unloading said sheep for rest, water, and feeding during their said 
conveyance ; and that the cars were not such in which the sheep could hâve 
sufïicient feed, water, space, and opportunity to rest. ïhe plaintifE in; error 
flled a pleà in abatenient alleging that at the tinie. of the commencement 
of the action there had been commencéd, and were pending in the same court, 
between the same parties, three other actions for the same cause of action 
alleged in the complaint in this cause, and that this action constitutes the 
splitting of a: single cause of action. A demurrer to the plea was sustained, 
and the plaintifiC in error answered, alleging that it was not guilty of any 
violation of said act. and did not knowingly or willfully confine said sheep 
fot a longer period than 36 hours ; that there was a written request for an 
extension to 36 hours, but that the time expired in the nlghftime; and that 
the , sheep :were continued in transit to a suitable place for unloading, and 
Were dèlivered before the expiration of said 36 hours to the owner and con- 
signée. The answer alleged, also, the commencement and pendency of the 
three other actions referred to in the plea In ahatement. On the trial it 
was shown that the plaintifC in error completed the loading of the four 
separate consignments of sheep referred to in the plea in abatement into its 
railroad cars at Eeno, Nev., on August 30, 1906, at 10:45 a. m., and that 
the cars containing the same were made up into one train, and as one train 
the same were conveyed over its road, and that the unloading commencéd at 
South San Francisco on September 1, 1906, at 1 :30 a. m., 38 hours and 45 
minutes after the loading was completed. The plaintifï in error introduced 
évidence tending to show that, when the train and cars containing the 
sheep were started, It was honestly believed and reasonably anticlpated that 
the sheep would not be confined in the cars for a period longer than that 
permltted by law. 

C. W. Durbrow and Knight & Heggerty, for plaintifï in error. 
Robt. T. Devlin, U. S. Atty., and Alfred P. Black, Asst. U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
plaintiff- in error contends that Act June 29, 1906, c. 3591, 34 Stat. 
607 (U. S. Comp. St. Supp. 1907, p. 918), under which the judgment 
was rendered in this case, is unconstitutional, for the reason that it 
delegates législative power to the owner or custodian of stock shipped 
or in transit, whereby, although the act itself makes it unlawful and 
inflicts a penalty for confining animais in the cars for a longer time 
than 28 hours, the power is delegated to the owner or person in cus- 
tody of the shipment to extend the time by a written request that they 
be confined 3G hours, leaving it to the will or caprice of the owner or 
person in custody of animais to say whether the carrier thereof shall 
or shall not comply with the provisions of the act. A law must be com- 
plète in ail its terms when it leaves the Législature. But, while a Lég- 
islature may not delegate the power to legislate, it may delegate the 
power to détermine some fact on which the opération of its own act is 
made to dépend. Although the act in question herein incidentally pro- 
tects the owners of live stock, its primary and important purpose is to 
prevent cruelty to animais in transportation. It needs no argument to 
show how great is the evil which it is intended to remedy. We ftnd 
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no ground for saying that the law as framed by Congress is not com- 
plète jn itself. No part of it is made by the shipper,,nor is he given 
the option to say that the carrier shall not comply with its provisions. 
The statute fixes the period of 28 hours as the Hmit of the time of 
continuons carriage of live stock without rest, food, and water; but 
it makes the proviso that tlie shipper, wlio is or represents the party 
in interest, may, if the circumstances seeni to him to justify it, extend 
the time to a period of 36 hours. In so providing the law does not 
give him authority to make that unlawful which otherwise would be 
lawful. 

The délégation of power in this instance is not unlike that wl-rich is 
made by local option laws, in which the Législature provides that one 
may not sell liquor in a given place unless the majority of those inter- 
ested shall by vote grant him the power. Such a law was the act of the 
Législature of Illinois, imposing a fine on one who sells goods within 
a mile of a camp meeting without the consent of the parties in charge, 
which was held constitutional in Meyers v. Baker, 120 111. 567, 13 N. 
E. 79, 60 Am. Rep. 580. In Wayman v. Southard, 10 Wheat.'l, 6 
L. Ed. S53, it was held that, although Congress may not delegate pow- 
er strictly and exclusively législative, yet "Congress may certainly 
delegate to others powers which the Législature may rightly exercise 
itself." In Union Bridge Company v. United States, S04 U. S. 364, 
37 Sup. Ct.-367, 51 L. Ed. 523, the question arose whether power to 
legislate was delegated to the Secretary of War by an act which gave 
him the right to détermine whether or not a bridge constructed across 
a navigable stream of the United States is an unreasonable obstruc- 
tion to navigation. The court, after reviewing the authorities, held 
that inno suhstantial, just sensé did the act confer upon the Secre- 
tary of, War power strictly législative. Said the court: 

"By the statute in question Congress declared in etfect that navigation 
should be free from unreasonable obstruction arising froni bridges of Insuffi- 
fient height, wldth of spau, or other defects. It stopped, bowever, witli 
this déclaration of a gênerai rule, and imposed upon the Secretary of War 
the duty of ascertainlng what particular cases came within thel rule pre- 
scribed by Congress, as well as the duty of enforcing the rule in such cases. 
In performing that duty, the Secretary of War wil] only exécute the clearly 
expressed will of Congress, and will not, in auy true sensé, exert législative 
or judicial power." 

It is contended that the act is void for uncertainty. It is said that 
no one can be reasonably sure what the meaning is of the proviso "that 
it shall not be required that sheep be unloaded in the nighttime, but 
where the time expires in the nighttime, in case of sheep, the same 
may be continued in transit to a suitable place for unloading, subject 
to the af oresaid limitation of thirty-six hours" ; and our attention is 
direCted to the fact that there is no limitation of 36 hours, unless the 
owner or ctJstodian makes the written request provided for in the act. 
We findno suhstantial ground for holding that thé act is uncertain. 
Thei meaning of the proviso is that if thé^ 38-hour limit expires in the 
night, in the case of sheep, transit may be continued to a suitable place 
fôr unloading, without the request of the owner or custodian, but tliat 
in-' jflO' case shall the limit of 36 hours be exceeded. The court beîow 
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charged the jury in substance that if it was obvious to the carrier that 

the 36-hour limit would expire in the nighttime, so that unloading 

could not then be' accoi^plishêd, it was the carrier's duty to uriload the 

sheep bef ore dark. This, we think, is' the plain meaning of the act. 

United States v. Atchison, T. & S. F. Ry. Co. (D. C.) 166 Fed. 160, 
163;' ' ■ .■■:,. I . 

It is urged that the ple^ in abatement should hâve been sustained, 
and that the rootioii of the plaintiff in error for a directed verdict 
should: hâve been granted, because it was shown that at Reno the 
plaiifitiff in error had received four separate consignments of sheep, 
consjg^ed to oné consignée qt South San Francisco, and had'convëyed 
ail of:isaid sheep upon the same train, and that there fore there could 
hâve been but one violation of the statute. The statute forbids a car- 
rier of live stock to c^bnfine the same in carS f or a longer time than the 
prescribed period without unjoading the same. Section 3 prpvides 
that any catrier who khoWirigly and willfully fails to comply with the 
provisions of the.act;shall;for si^ch yiplation be liable, etc. The ques- 
tion is whether the unit in the case of violation of the act is the car 
load of live stock, or each indiyidual shipment thereof. We are of 
the opinion that it is the lattër. We firid controlling reason for so 
holding in the provisp, of section 1: 

"Tliat' «pon the written rèquëst of the owher or person In eustody of that 
jiarticnlar shipment, whlch wiitteB request shall be separate and apart froïn 
any priirtèd blll of ladliig or other raUroad form, the time of confinement 
iiiay be extended to thirfy-slx hours." 

Sa'id the Circuit Coitrt of Appe'als for the Eighth Circuit in United 
States V. Baltimore &0. S. W.'RiCo., 159 Fed. 33: 

"It is the owner of tfae shipment, or his représentative having eustody 6f 
the shipinent, who Is to be referred to as authority for prolonging tlie trans- 
portatlon without unloadingi; i ai»d it is naànifestly impUed that tliere is a 
1)111 of lading qt other contr^çt whieh goverus the transportation of that 
shiimieiit. No other person ,than the one çqncerned with that shipment Is 
givén the power to prôloiig the tratisportatîoii without unloading. And ohé 
shijri)er could not exercise his right if hé was one of several ; or, If he douM, 
it Would; disable other. shippers Irom exercjslng the right to hâve their stock 
uuloaded'for rest and feeding and, then go on." . , < 

The Same conclusion wàs reached in United States v. Oregon R. 
&M Cd! (C. C.) 163 Fed: 642, New York Cent. & H, R. R.Co. v. 
Utïited States (C. C. A.')' 165" Fed. 833-843, Unjted States y. Atchi- 
son, T. & S. F. Ry. Go. (D. C.) 166 Fed. 160-164, and United States 
v. JSIew: York, C. & St.. !.. RV Co. (C'C. A.) 168 Fed. 699. We find 
ho érii^k ■/'■,','' '.'. . 

The' .judgment is affirhiëd. '' ' 
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SOUTHERN PAC. C6: V. UNITED STATES. 

(Circuit Court of AppeHis, Niiith Circuit. July 6, 1909.) 

No. 1,671. 

Cabbiers (§ 23*) — Transportation or Live Stock— 28-Hour La w— Violation 
—Venue. 

Since an action against an Interstate carrier for violation of the 28- 
hour law (Act Coiig. June 29, 1906, c. 3594. 34 Stat: 607 [U. &. Comp. St. 
Supp. 1907, p. 918]) is a civil action to recover a penalty, section 4, au- 
tUprizing such action to be brouglit In tbe Circuit or District Court of 
, the. United States witlilu tlie district wïiere tlie violation niay hâve beeu 
-cpniinitted or the i)erson or corporation résides or carries on business, is 
n6t ùnconstitutional, as a violation of the slxth amendment of the féd- 
éral Constitution, ' declarhig that in Criniinal prosecutions the accused 
sliajl be entltled to :a trial in thé district where the crime has been com- 
.uiitted. ; . ... f ... ,!.,':.. 

■ tffid. Note. — For other cases, gee Carriers, Dec. Dig, §23.*] 

Tri'Efrbr to the District Court of thé United States for the North- 
ern District of Californïa. '. : i ' 
Foi'" ofiinion below, see 163 Féd, 4li. . 

C. W. Durbrow and Knight & Heggerty, for plaintiff in error. 
:^Qbert T. DevHn, U. S,' Atty., and Alfred P. Black, Asst. U. S. 
Atty., .,,;,. ,„.■.•.'■''.■,,_ 

Before GILBERT, ROSS, and- MORROW, Circuit Judges. 

GILBERT,, Circuit Judge. This; actiqn was ,broughtl?y the défend- 
ant in error to recover from the plaiptjff in error a penalty for violation 
oi A,çt.Cong-.June 29, 19,06, c. 3594, 34 Stat! 607 (,U. S. Comp. St. 
Supp. 1907,, p. 918). In the complaint it was alleged that the plaintiff 
in error, a comrnoh carrier and a lessee of interëtaté railroads, received 
a consigttmeiit of 1,355 sheep on Decembér 4, 1906, at Corinne, Utah, 
consigiied tO; South San Francisco, Ç^tj^nd that in cafrying the sheep 
totheirr place of destination the pjaintiiï in error didjknovvingly and 
willfully confine- theiTi' in its cars, en route between Wells, Nev., and 
Reno, Nev., a period of 51 hôurs and 30 minutes cOttsëCtttivèly, with- 
oijit unlça^ding tji,em for Test, water,:and feeding. The case présents, 
in ^çlditiçn ;,to jthey^qu^stipns,, whicj:^ were^jdiscussed, in-câse No, lv673 
(171 Feci. .3JSl)v^ jr(st decic^ed by thi,§ ^côurt, thç questipin of the juris- 
diction ioi^^U^ eourtbelQw, fto.entertiiin an ,^ction to riccover a penalty 
fpr:à,violatipitj of thestatute vyhiçlj pp^ucred in the k^te; ,pfj N.pada, 

Section 4 of the act pe'rmits prosëcution of an action in tl^e. Cir- 
cuit Court or District Court held within t^ie district ,".\yl^e|-e" the t vio- 
lation may hâve been committed or the person or corporation ré- 
sides or carries on its business." It is not denied that the corpora- 
tion owns the line of railroad over which the shipment was hauled, 
nor that its principal offices are in the city and county of San 
Francisco ; but it is urged that to permit the prosëcution in any other 
district than that within which the violation of the act occurred is 
contrary to the sixth amendment to the Constitution. If this were 
a criminal action, the point would be well taken. But this and other 

•For other cases see same topic & § nbmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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courts hâve decided that such an a:ction is not a criminal action. 
Montana Cent. Ry. Co. v. United States (C. C. A.) 164 Fed. 400; 
United States v. Baltimore & O. S. W. R. Co., 159 Fed. 33, 86 C. 
C. A. S23; United States v. Sioux City Stock Yards Co. (C. C.) 
162 Fed. 556; New York Cent. & H. R. R. Co. v. United States (C. C. 
A.) 165 Fed. 833 ; United States v. New York, C. & St. L. R. Co. (C. 
C. A.) 168 Fed. 699. 

The judgment is afErmed. 



KERROH et al. v. UNITED STATKS. 

(Circuit Court of Appeals, First Circuit. Jauuary :" 90!)> 

No. 772. 

ÂJPPEAI. AND EbROR (| 6.59*)— RECORD— AMENDMENT. 

A plaiTitiff in error is not entltled;to a writ of certiorari with référence 
to perfecting a bill of exceptions wliicli ôccurred tlirougli liis owu fault 
or ueglect, wlieve a[)plication (or ttie vvril was not luade iiutil the 
trial court liacl lost jurlsdiction to amend the bill under nile 17 of tlie 
Circuit Court. N. Y. & N. E. R. R.- Co. v. Hyde, 50 Fed. ISS, 5 C. C A. 
461, appiied. 

[Ed. Notei— For other cases, see Appeal and Error, Cent. Dig. S 2834 ; 
Dec. Dig. § 659.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

On suggestion of diminution of the record and writ of certiorari. 

See, also, 171 Fed. 366. 

Harvey H. Pratt (Jatties E. Cotter, Charles F. Smith, and John J. 
Coady, on the brief), for plaintiffs in error. 

Guy A. Ham, Sp. Asst. .U. S. Atty., and Asa P. French, U. S. Atty. 

Before COLT and PÛT NAM. Circuit Judges, and AlvD^lCH, 
District Judge. ' ' 

PER CURIAM. This cornes up.on a return to a writ of certibrari 
to the Circuit Court, based on a suggestion of diminution of th^ rec- 
ord made by the plajntififs in qrror, but in substance amounting to an 
application for the amendment of the bill of exceptions. The return 
shows that a tentative bill of exceptions was filed.tj^ the Circuit Court, 
which contained the exception to the admission) of: évidence to which 
the présent proceeding relates. Subsequently a n«w draft was pre- 
pared and ffled', from which the mattét^ tO'vyhich this applicatioft relates 
Was'oniittéd.'/ Later, at 4' tefmto which the billof exceptions ha,d been 
adjoù'rned, in accordàhcé with rute 17 of the Circuit Court, it wg^s al- 
lowed. This was at thç Qctober term, 1907. In Qctober, IftOS,; aft- 
er thé expiration of the Gctober tèrm,'il907, of the Circuit Coutt, and 
after the expiiration of ïts Fébtnaâ^y tëtm, 1908, application fdf a-writ 
of certidrari was rhàdë in this coi.ift, âiid allôwéd, withoUt àriy ques- 
tion involved being prejudiced by the allOwance so far as we are cOii- 
cerned, On the filing ôf thé return by thé Circuit Judgé to a Writ of 

*For oUi«r oue» se* same toplc & ! nvmbur In Dec. ft Am. Digs. 190T ta date, ft Rep'r Indexai 
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certiojrafij it :appa9rçd, th$t the omission çomplainedof camethrough 
the plaintifïs ; in errof, and was in no «part thrpugh any lâches or fault 
of the Qrcuit Count, or of any judge thereof, It also appeared that the 
application ,to this court for the writof. certiorari was not within any 
period of time to which an extension had been grantedj either ex- 
pressly or impliedly, in accordançe with rule 17 of the Circuit Court. 

Under the circumstances, the question is settled against the plain- 
tifïs in error by rule 17 of the Circuit Court and by the décision of 
this court in New York & New England Railroad Company v. Hyde, 
56 Fed. 188, 5 C. C. A. 461, decided June 14, 1893, and by Hume v. 
Bowie, 148 U. S. 245, 353, 13 Sup. Ct. 582, 37 L. Ed. 438. 

The suggestion of diminution of the- record, made by the plaintiffs 
in error,ffikd October 23, 1908, is dismissed as qf,no efïect. 



KERROH ejt al., V. UNITED STATBS. 
(Circuit Court bf Appeals, First Circuit. June 3, 1909.) 
• •■'.' ; ■ , No:.. 772. . 

1. Cbiminal Lfw (§ lOSQ») — Pkoceedinqs fob Tbansfeb op Cause— Cita- 

tionI ' ' , • ^ . . .' ■ 

The citation issued on a writ of error should give the proper names of 
ail of the per.sons applying for the writ 
[Ékl. Note. — For other cases, see Criininal Law, Dec. Dlg. § 1080.*] 

2. Cbiminal_Law,(J 1083*) — Eeview by Appellate Court— Motion to Quasii 

IndictmÉnt. 

The rule applied that error will not lie to the overruling of a motion to 
quash an indictment on account of anything which may be ralsed by de- 
inurrer. 

[Ed. Note.— For other cases, séè, Criminàl Law, Dec. Dlg. § 1023.*] ' 

3. INDICTMENT AND INFORMATION (J 90*)^ — SUFFICIENCÏ OF ACCUSATION— CeE- 

TÀlNTYi' . i'';- .,'. ; '•'], 'i, .;.,■'.'■. . . Il ■< ■ 

In an indlctment against a bankrupt and others for conspiracy to con- 

ceal assets from his trustée in bankruptcy, an averment that a person 

named wae "duly" appolnted trustée Is sufficieut; the matter of appoint- 

ment being an Incldeiital màttèr only, and not a vital élément of the 

■ ' ■ crime!,'' '■■■'■" ' ■ ' 

[Efl.ïioté.-^For othet cases, 8ee IbSlctriient and Information, Dec. Dlg- 

4. CKIMINÀi; IlAW (t 89B*)-^EvlDENCfE-^MATTER OF PSOCUBINO DOCUMENTS. 

On the trial of an- Involiintary bankrupt for conspiracy to conceal prop- 
erty from his trustée, It was noterrorto admit in évidence, over defend- 
ant's objection and claim , of privilège, his books of acoçunt which had 
been taken possession of by, a recelver appplnted, by the bankçuptcy couirt. 

[Ed. Note.-^For otljer cases, see Crimlual Law, Cent. Dig. § 87T; Deé. 
-.■ 'Dig. '4 39b.*] ■' ■' ' " ' ■ ■ ■'■■ ■'■; 

5. CniMiN'Aii fl^Aw (§ 380*) — Evidence— COTTBSÉtofBtisiNEss. 

; !. ; Testlmony; from wltnçsseB;in référence to •"course of -business" Is ad- 

m,issible, in crlminalpftses as, well as in civil suits. ;,,,., 
; . , LÎid,. Note.— For other cases, see ppimlnai Law, Dec. Dig. § 385.*] 

Q.. Gbijcsnaï, Law,(§ 459*^)— EviOteNCiç-rBxpfiBT Testimony. ; . , <, 

, , ..É^l(^ence by a mercha,nt, acçjistora'ea to the cla$s of goods in (juç^tion, 
. ±6 the efCect that a; certain invotce corresponded to the goods, is not tech- 

*For etber casée' see same topic & S'number In Dec. & Am. Digs. 1!I07 to date, & Rep'r Indexe* 
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nieally expert testiiHony, but is admissible under the gênerai rules admit- 
ting évidence of Identifleatlon. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dlg. §§ 1048- 
1050 ; Dec. Dlg. § 459.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

See, also, 171 Fed. 365. 

James E. Cotter (Harvey H. Pratt and Charles E. Smith, on the 
brief ) , for plaintiffs in error. ■ 

Guy'A; Ham, Sp. Asst. U. S. Atty., and Asa P. French, U. S. Atty. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. Several persons,, including Jacob 
Kerrch, the bankrupt, were indicted in the Circuit Court for conspir- 
ing to conceal from his trustée, in bankruptcy sundry of his assets. 
The citation is defective in naming only Kerrch; whoever else join- 
ed in applying for the writ of error being covered by the expression 
"et al., défendants." This is irregular, as the citation is the most 
important paper with référence to taking out a writ of error or appeal. 
Referring, however, to the pétition for the writ of error, it gives the 
names of ail the persons who were sentenced. 

The plaintifïs in error urge 25 errors, but we consider only such as 
were orally reassigned at bar. 

There was no demurrer, but a motion to quash; and error was al- 
leged in refusing the motion. It has been thoroughly stated andre- 
stated that error cannot lie to a refusai qf a motion to quash an in- 
dictment on account of anything which may be raised by demurrer. 
Nevertheless, as has been again said and resaid, an appellate court 
may notice what errors might be assigned in arrest of judgment, so 
that we often notice errors appearing on the face of the record, 
brought to the attention of the court below by a motion to quash, if 
they are substantial. The only complaints against the indictment 
brought to our attentioij .are that it fails to state what tribunal apppint- 
èd the trustée named in it, or that the person appointed accepted the 
trysteeship, or gave bond, or ever qualified. The allégation is simply 
that the person named therein as trustée was "duly appointed trus- 
tée." Thèse words, of course, cover in a popular sensé everything 
necessary to complète the appointment. 

It is true that, under some circumstances, and, indeed, under many 
circumstances, it is not sufficient to allège in a gênerai way that a 
thing was "duly" done ; but the détails must be stated to such an 
extent that the court can judge- whether what was done was in law 
"duly" done. This rule, however, would be too burdensome if applied 
to everything which is merely incidental, or which only leads up to 
the real substance of , the offense. Therefore it is not ordinanly re- 
quired, except as to v.'hat is really a vital élément of the crime. Un- 
der the statute, the vital thing is that there was a trustée, although, 
as held by us in Alkon v. United StateSj 163 Fed. 810, it may be suffi- 

■Kor otUer cases ses same topite & 5 ndmbeb in Dec. & Au. Slge, 1907 to date, & Rep'r Indexas 
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cierit to allège only tliat a trustée was in contemplation. It fqllows 
from this that it cannot be essential to allège any more than is afl'eged 
in the présent' case, so'far as thè appointment and qualification o,f the 
trustée are concerned. Many illustrations of this rùle are to be 
found in Wharton's ■ Précédents. One séries closely analogous in- 
cludes 633 and 633, relating to a conspiracy by prisoners to escape, 
where the only allégation is that they were "lawfully" . confined and 
"lawfully" detained,;, without any détails by which the court could 
ascertai'n whether the'y were indeed thus lawfully confined or lawfully 
detained. An indefinite riumber of précédents, including the ordinary 
indictrnent for larcény, alleging property in the person from whoiTT, 
the goods were stolen, without any allégation how the property was 
acquired, might be referred to. Indeed, the practical rule applicable 
hereto is such a. gênerai one.that we need not follow this any further. 
" It might;also besaid that, as to a rnere motion to quash, deficiencies 
of this clasS would be so far matters ofform that at common law they 
would prôbably be held to be cured by a verdict. Hardesty v. United 
States ( ce. A.) 168 Fed. 25,. 27, and cases there cited. But, inde- 
pendently of the mànner ' in which the question was raised, we think, 
as we bave said, that the gênerai 'rule applies hère which applies gen- 
erally to allégations leading up to the essential éléments of the crime 
charged ; so that, accôrding to the common practice in those respects, 
the indictrnent stands. 

Next the'plaintififs in error urge that the trial court erred in admit- 
ting the books of account of the bankrupt, offered by the United States, 
because they had beën obtained from the bankrupt by means of an in- 
vohmtary judicial proceeding in bankruptcy. The record sufficiently 
shows that the trial court understood that reHance was placed on the 
constitUtional guaranties given an alleged criminal, and on section 860 
of the Revised Statutes (U. S. Comp. St. 1901, p. 661), and especially 
on the décision and opinion of this court in Johnson v. United States, 
163 Fed. 30, 89 C. C. A. 508, 18 h. R. A. (N. S.) 1194, where the sec- 
tion of the Revised Statutes relied on is fully set out and discussed. 
Thé circumstances of that case, however, were unlike the circumstances 
hère, becàuse Johnson v. United States related to the introduction by 
the United States of the schedules in bankruptcy filed by Johnson. 

It is not clear from the record what boOks were made use of ; but 
the brief for the United States says they were the daybook, cashljooks 
and chèckbooks kept by the bankrupt, and the entries therein. Kerrch 
was declared a bankrupt as the resiilt of an involuntary pétition, and 
on the filing of that pétition Friedrrtan was appointed receiver and took 
possession of the books. Section 70 of the bankruptcy statute of July 
1, 1898 (Act July 1, 1898, c. 541, 30 Stat.^ 5G5 [U. S. Comp. St. 1901, 
p. 345]), vests in the trustée, when appointed, title to the bankrupt's 
"documents" relating to his property. By the first section of the same 
act the Word "documents" is to be constrtied to include "any book or 
instrument in writing." Section 2 of the same act provides for the ap- 
pointment of receivers to tàke charge "of the property of the bankrupt 
after the filing of the pétition." It is clear the purpose Of this provision 
cannot be eflfected, uniess the receiver bas ail the powef to take tempo- 
rarily into his possession whatever will vest in the assignée when he 
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is appointed. But we need not pursue this, because we do not under- 
stand that it îs màintained 'that thfe recieivef might lïot, and did not, take 
possession of the books in question lawfully. 

Such being the facts, the proposition of the plaintiffs in error in this 
particular is not within any case decidéd by this court, or any case that 
is authoritative for it. We can .also add that it is fully covered by 
Adams v. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. Ed. 575, 
and by our opinion and décision in New York Central Railroad Com- 
pany, y, United vStates, 165 Fed. 833, 843, where Adams v. New York 
is applied, and where aiso the true construction and limitations appli- 
cable to Boyd V. United States, 116 U. S. 616, 6 Sup. Ct. 534, 39 L. Ed. 
746, are explained. We are unable to find any érror so far as this 
proposition is côncerned. 

In connection with the handling by a steamboat line of certain goods 
alleged to hâve been purchased by the bankrupt, the gênerai freight 
agent was called as a witness by the United States ; and, it having ap- 
peared that he examined the records of the line in regard to the appar- 
ent transportation of the goods, he was shown a duplicate receipt for 
freight, and thereupon, Under objection, testified from his knowledge 
of tlie gênerai course of businesfe of the office that, in accordance with 
that course of business, the goods , in questiori arrived and were re- 
ceived by the bankrupt. This wa& objected to, and the objection was 
tdo gênerai to lay the basis for an exception according to the ordinary 
rule. However, we are not obliged to leave the matter there, because 
the plaintiffs in érror rest mainly on the constitutional guaranty that 
a. person accused shall be confronted with the witnesses against him. 
This guaranty bas nothing whatever to do with common-law rules of 
évidence 'admitting déclarations, like those of a dying person, or entries 
on books, made by a deceased person, or with référence to the gênerai 
course of business, so far as either are otherwise admissible. The rec- 
ord is not developed sufEciently, therefore, to show whether this évi- 
dence was admissible or not as pertaining to the gênerai course of 
business, a class of testimony which, with référence to large manufac- 
turing or financial establishments, or with référence to other large af- 
fairs, is sometimes pertinent, as we decided in Grûnberg v. United 
States, 145 Fed. 81, 90, 76 C. C. A. 61 et seq., and as also succinctly 
explained by Greenleaf on Evidence, § 120. 

The last proposition We hâve to consider is the objection made to the 
testimony of a man who was f amiliar with the class of goods involved 
hère, and who, on being called to examine an invoice from merchants 
in New York to the bankrupt, testified that it corresponded with goods 
in question hère. He was not asked to testify that it covered the same 
merchandise, but only as to the question of similarity. An attempt was 
made to assimilate this to the rules applicable to what is strictly known 
as expert testimony. There is no relation between the two, and the évi- 
dence was clearly of a kind which may be given by any person who has 
knowledge either of a particular article or a particular class of articles. 

The judgment of the Circuit Court is affirmed. 
171F.— 24 
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HITB et al. v. CENTRAL B. OF NEW JERSBÏ. 

(Circuit Court of Appeals, Third Circuit. June 7, 1909.) 

No. 42. 

L Commerce (5 89*) — Interstate Tbanspobtation— Constbuctioh of Sohed- 
ULES— JuBiSDionoîï of Cotjets. 

A Circuit Court of the United States lias jurlsdlction to détermine In 
the flrst Instance the iBdpbtednesa of a shipper to a railroad company 
for demurrage, under tljé rules adopted by the company and filed with 
the Interstate Commerce Commission, where It dépends on the construc- 
tion, and not on the reasonableness or unreasonableness, of such rules, 
although the latter question Is one prlmarlly for the Commission. 
[Ed. Note. — For other cases, see Commerce, Dec. Dlg. i 89.* 
Jurlsdlctlon of fédéral courts of sults under Interstate ^commerce act, 
se^ note to Bailey v. Mosher, 11 C. C. A. 313.] 

2. Caebiebs (§ 100*)^Dehubrage— Construction of Btiles— "Date of Ab- 
EivAL"— "Date Keleasep." 

A coal company contracted with a railroad company for the carriage 
of eoal from the mines to tide water at Elizabethport, N. J., where the 
coal wàs loaded upon vessels. When cars arrived in Elizabethport they 
were placed in the railroad compaûy's gênerai yards until a vessel of 
the shipper was ready to load, when It reglstered at the railroad compa- 
ny's pier, and such company berthed It, and ran the cars out on the pier, 
and dumped the coal into the vessel as an Incldental part of the trans- 
portatiqn. Sometimes there was delay walting for a vessel or a berth. 
The schedule of rules r^specting charges filed by the railroad company 
with the Interstate Cominerce Commission required the payment of de- 
murrage when there was an average détention of cars for more than flve 
days, computed on the basls of the time "between the date of arrivai 
of each car and date released." Held, that the "date of arrivai" meant 
the time of the arrivai of the car in tlie yards, and not upon. the pier, 
nor the time when notice of, arrivai was given the shipper's agent, and that 
the "date released" did not mean the, date when the car was unloaded, 
but the date ^*fhen the shipper's vessel wâs registered at the pier as 
ready to load; the car being then released so far as the shipper was con- 
cerned, and any further delay belng that of the railroad cpmpany. 

lEd- Note. — For oth^r cases, see Carriers, Dec. Dig. g lOÔ.*] 

In Error to the Circuit Court of the United States' for the Eastern 
District of Penrisylvatiia. ' 
See, also, 166 Fed. 976. 
Wm. A., Glasgow, Jr., fo.r.plaintiffs in error. 
A. M. Beitler, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges.and YOUNG, 
District Judge. 

■ • j. ■ ■ .' 

GRAY, Circuit Judge. The plaintifïs in error were shippers of coal 
from the bituminous coal région of West Virginia to tide water in New 
York Harbor. The shipments were made over the Central Railroad 
Company of New Jersey, which company received the coal from a Con- 
necting railroad and transported the same to its destination at Eliza- 
bethport, N. J. On the lOth of,August,l&06,. the plaintifïs in error 
entered into a written agreement, with surety, with the Central Railroad 
Company of New Jersey, the défendant in error, for the punctual pay- 

*For other caiee see same toplc & § nvmbbr lu Dec. & Am. Digs. ]^07 to date, & Rep'r ladex&s 
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ment of ail njoneys then or thereafter-tobecome due from the plain- 
tiffs in errpr,. for. tolls,, freight and charges oncoal or, coke passing 
over the railroads and; canals operated by the said défendant in error, 
and providing for a lien upon such coal or coke in the possession of 
the said défendant in error, for ail sums due and unpaid on account of 
such freight, tolls, and charges. Attached to said agreement was a 
power of attorney, authorizing any attorney of a court of record, upon 
filing.acopy of said agreement, accompanied by an affidavit of an offi- 
cer or agent of the défendant in error, of the amount due under the 
said agreement, to sign a stipulation for enterin^ an amicable action, 
and to çonfes? judgment theréon against the plaintiffs in error for 
such àmpunt, with the usual release of errors, waiver of exemption 
and stay of exécution. , On October Sà, 1907, such an amicable action 
in assu'mpsit was enfered in the court belôw, pursuant to said agree- 
ment, and judgment. confessed thereon for the. amount stated in the 
accompanying affidavit of the generalauditor of the défendant in er- 
ror, tpwit, $3,291, with interest on the same from différent dates, as 
to diffèrent portions thetèof. On the 6th of November, 1907, there 
was entered upon the record of said judgment an' acknowlédgtneht by 
the plaintiff of the recëipt from the défendants df tHe sum of $1,932, 
and that the judgment was thereby.reduced by that amount. 
, On thé sàid 6th of;No.v,ember thé' plaintiffs in.érror, as défendants 
below, presented to the court an aiifîdavitj,whereinitr was stated that 
before the confession of the judgment in said' case, there had been, 
and still' was, a controversy between the parties thereto, as to the 
arnount.of demurrage charges due by, défendant to plaintiff;, that dé- 
fendants, upon examinàtion of the statéments of claim presented by 
the plaintiff for their; demurifage charges, had agreed that the sura of 
$1,932 was due to the plàintiflf, as being proper charges for demurrage, 
but had cpntended and still conteiid. thaif thè balance of tli^ demurrage 
chargés' wére unjust and contrary 1:0 the rules and schedùles of the 
plaintiff, and therefore contrary to theiàgreerfient between the p,a,rties ; 
that the défendants had offered to pay to the plaintiffs the said «um of 
$1,932' in 'full settlemerit of the derriutrage charges claimed by the 
plaintiff, but that the plaintiff 'iefùsèd to receive me same in full set- 
tlement, and thereupon entered its judgment iii pursuançe of the said 
agreement made betweçn. plaintiffs and clefendàpts on the lOth of Avs- 
gust, 1906; that after entry of the said ijudgmeot, the payment byjthe 
plaintiff of the said $1,932 was made, and acknowledgment therçof 
noted on' the record ofiçaid judgment, ând that thé balance of /said 
judgment of $1,359 iscomposedof daims for demurrage imade by the 
plaintiff, which the défendants corttend' are illégal ând contrary to the 
agreement between plaintiff: and défendant, Thft gfounds upon which 
this charge for demurrage is claimed to be inégal, are then stated in 
the.iafiidàvit, in détail, 'and,, so far as pertinent, willappear hereafter 
in the discussion of the. asâignments of error filedby the défendants 
below. After the statement of the f acts and cirçijmstances constitutT 
ing thesé igrounds, the défendants pcayed for arule to çhpw .cause, ]ivhy 
the judgment . entered iti the, said c&sey aS; ;tO; the, PWn of , $1,359, tpgeth- 
er wlch întereàt as clainied, shpuld.nQt ber,operi,fd and ihe defepdants 
let into a défense; -.The cule ,toi show causcirwas granted;:by tbe, court 
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below, and an answer filed thereto by the plaintiff. An order to take 
dépositions upon the rule to open judgmeht was also granted, and up- 
on the return of the same, and àfter considération thereof, the rule 
was discharged. To the order and judgment discharging the said 
rule, a writ of error was sued out by the défendants, and the record, 
with the assignments of error thereto, is brought before this court 
for review. 

The questions raised by thèse assignments are two, and both relate 
to the proper interprétation of certain rules of the railroad company, 
the défendant in error, for ascertaining the demurrage charges incur- 
red by the ^hippers of Coàl, in respect, to the det^entipn of cars after 
arrivai at thèir destination. Prior tô t'hé shipmentS in question, the de- 
fendâht in error had filed with the Interstate Commerce Commission 
the following schedule of rules concerning demurfage charges on an- 
thracite and bitumino'us coal and coke that might be held for transship- 
mént at Port Liberty, Ëlizabethport, and several other places on New 
York Harbor in the state of New Jersey, and it is admitted that, sub- 
ject to thèse' rules, the shipments in question were made". 

"Rule 1. On and after Mgy 1, 1907, ail; cars of coal and coke held for 
trans-shipment by water niore than flve days per car, i^pon the average com- 
puted by the month, and exclusif of Sundays and légal holidays, ,shall be 
subjeçt to demurrage, reprçëfenting service (>f earfe, at the raté of SI per car 
perday after said fivëaàys.'(Seè rule 3.) . f. > i 

"Rule 2. Statementsof' thèse charges shall bfe made up nionthly, and shall 
include onlycars that arçjireleasied durlpg the njonth coyered by such staters 
ments.,: . ' ,' ■ ■ . , ■ 

"Rule 3. In Computing tlme of détention, first ascertain the total number 
ôf days between the daté of arrivai 'of eaèh car, and date réleased, from 
whi'CUi total deduct thénuàibèr of SùûdayS BM hôUdays intervenmg. From 
the total. -figures obtalned in this mariner for ail cars haiidled for a con- 
signée durlng the month, sliall be dedyietf^d the product of the number of 
such cars inultiplied by fiye,,the remalndçr, ,lf auy, being the number of days 
per car for which demurrage will be chàrgéd. 

"Riil^ 4, When lading is reçbnsigried, or sold on tracïc at destination, de- 
murrage charges shall; be^Blppriêd as per. rdle 1; and the days of' détention of 
any car shall follow that car andibe chargea to the account df the new con- 
signée. In no event ^haU mpre tt^an a tot^l p£ five days freetime be allowed 
on any cay.' ■' <■< ,.,.■., ■ ■ ' 

"Rule 5.' Demurrage charte^ '.MU be çoUëîct^d eifher froJn the cônsignor 
or coiièignée, as' are tfié'''t¥arispOrtatiori' t'hai'gës, and' ail Chargés must be 
pâldoi: ëUaranteed:befO¥é eai^â'Hré ualoadedj'? i! ij. r.;.; 

■ rWC' agrée with the court below, :tKat[the;pre3eht' dispute has ito do 
solely' witfa ithe constructioff of thèse rules-^pspecially with the meaning 
of thê pkrases; '^date'of àfrival" and "date;i3êleaseà,"in rule 3, ahd that 
the Circuit Gouft'had'^authôfity to deteumiiie thi^ construction in the 
firSt instance. It is true'that'i uftder^ thé décision of the Suprême Court, 
in Texas Pacifia Railwây viJAbilefie'Cotton^Oïl Go;,.'304 U; S.' 426, 27 
Sup. Gt. 350, 51 L;"-Ëkl/.5'S3, thé reasOîtàblenesS ùi a rate of charge 
cëriiibt be inquired ihtô'in'an independent MiitbyCouFtJ and jury, prior 
to 'âctioii by the InterStâtë'Cômfnerce Commission', fihding ^the éstab- 
lish'ëd chaîné to be uhreàsoriable. In the case beforeius,:however, the 
court isaskedto sàyt'aS a matter of law, what thé schedule of rules in 
regard 'to charges for éém«î<f âge, filed by the défendant compaily, ac- 
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tually is, without regard to the reasonableness or unreasonableness 
thereof. 

The contention of the plaintiff in error is, that, inasmuch as it is 
admitted that by the contract of earriage of the coal in question from 
the mines to tide water at Elizabethport, N. J., the défendant in error 
was bound to move the cars from its yard at Elizabethport onto the 
pier, and discharge the coal therefrom into the vessels provided by the 
plaintiff in error, the destination of each shipment of coal was the pier 
at Elizabethport, and not the adjoining tailroad yards. Erom this ad- 
mission, it is argued that, in Computing the time of détention between 
the "date of arrivai of each car and date released," under rule 3 of the 
filéd schedule, the word "arrivai" means the arrivai of the car upon 
the jp)ier, and not arrivai in a geheral sensé at Elizabethport, or in the 
yards of the défendant Company. 

It appears from the testimony, and it is not controverted, that the 
universal custom and practice in' the conduct of this traffic was, that 
upon the arrivai at Elizabethport of a shipment of coal from any ship- 
per or consigner, the cars containing the same were placed in the yard 
of the défendant company, within convenient reach of its pier in the 
harbor, and that when notice was received by the çompany's agent, 
that the vessel provided by the consignor was ready to receive its car- 
go, said vessel was placed alongside the pier and the cars of coal were 
shunted thereon by the défendant ànd the coal dumped into the hold 
of such vessel. It sometimes happened that, upon the arrivai of a 
shipper's coal at Elizabethport, his vessel had not arrived, or was not 
yet reàdy to receive the same. Or, it might happen that, though the 
vessel was at hand and;fèady to receive its cargo, there was no conve- 
nient berth or place alongside the pier to which such vessel could be 
moved, owing to the congestion of business and the occupation of such 
berths by other vessels. It appears that for such reasons as thèse, five 
free'days were allOwèdby the rules, before the expiration of which no 
demurrage couid be'charged. 

No bill of affreightrnent orpf lading is exhibited in the record, and 
the précise wording of the contract of earriage is therefôre not in év- 
idence. It seems to.be admitted, however, that the contract was gen- 
erally for transportatiop of the coal from- the miijes;to tide water at 
Elizabethport. We understand, ijhereforç,, that the wprd "arrivai," as 
used in rule 3, refers to fictual, arrivai atithe çompany's yards, from 
which place they were tob.e shvmtçd pntp the pier for the purpose of 
dumping the i:oal ft-om-tlje cars into , the vessel. Though the duty.ofi 
the CQçipa^, was not ii^Uy perforrried uutil the cars Ijad been moved on- 
tq thè . piçr arid , dump^eg,, : the^ transpqr,ta,tiop; from the mines to tide wa- 
ter,-. or tQEJizabethport was accc«^pl^s|ie4. upon the arrivai of the cars 
atithe çompany's yardSj,.th,e usual p|^(^[|qr theit,detçn):ion until ayesr 
sel vf!^$Xè3.fff; at the pier tô rççeivéj'tjj'ç'.co^'l. . fhe necçssary movement; 
qhtq the' çjèr for dumping ,coai' w^îs ;^^ rnpr^ incident , to the transpprta- 
tion, a,nd arrivai of the car, T|ie arrij^lof a car qî goods at its des- 
tination is one fhing ; );hç , delivery cjf , tjie gpods^ into. the hands pf the , 
consignée isanother and differerit thjng. '."^e thin^, ther^fore, that the ■ 
wOrds, "date of arrivai of ea^ch csîr,'. in<jule 3, necessarily means the 
«iatè.oî arrivai at Elizabethport, in t^ie-'y^rds of the company, whereit 
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is <letain.ed untiLthe vessel'of the shipper is ready to receive tlie coa! 
contained therein. 

: Gou&sel fçr plaintiff in error further conterid that, conceding that 
the -yvord "arrivai;" as used in rule 3, means arrivai in :the yards of 
therdefendantat Elizàbethpart, the date of such arrivai, as.: the basisof 
the coRipwtation of demurrage charges, must mean the date upon 
whichnoliee, of such arrivai as ceceived by the shipper from the de- 
f endàat'-^that at thjs date of thé réception of such notice, there is what 
is cailgd a ''constructive arjtîval." ; As said by counsel for the défend- 
ant in error: ; 

"No averment was iriade or eridÈafee: offered to prove that this postal card 
notice liad aot been œalled .|:!y the raliroad eompany Immediatels upon-,thQ 
arrivfil of the cars in thé ^ard, but çomplaint Is pade that the postal card difi 
not reach' the office of the plaintiff in error lintil the nèxt flay, or possibly 
several days thereafter, and in sôme cases never reached there àt ail." 

: . Bjit aside f rom this , defieiency of pfoof, it is sufficient to saythat 
therp isriiothing inthe plain language of irule 3, whidh justifies such 
an implication of "constructive arrivai,": To say that such constructive 
arrjvai wQuld be a convenient and reâsohable -qualification of the rule, 
cannot be considered by a court whose sole iunction is to construe the 
rule, and çxtract its mea^ing from thè lailguage employed. To adopt 
the plaintilï in error's contention,; would be'to read ,into the rule a most 
important qualification thereof, and one which could hardly hâve failed 
to hâve bejeri stated.iniCxpress lapguage, if .such had been the purpose 
of the defençlant in framing its schedule. 

The retnaining question, israiseid.by the second: assignment of error, 
and is as to thc; proper lueaniijg of the Word ";relfiased,"iin connection 
withithcwprd "date," as used; in the rule referred to, which we again 
quote in part : ' # ' ' 

"Rule 3. In Computing tiine of détention, flrst ascertain the total numbêr of 
days betvveen, the date of arrivai of éachof^r, and date relfeased, from ,whieh 
total dédùct thé nnmber of Sundays and holidays intervçnlug.'f, . 

Thè learned judge of the édurt below hâs found that the words, 
"date réleaséd," meàn-the dày wheri the car is açtually unloaded, and 
"the car.becomes again àvàilable for transportatioh, when it is relieved 
from otie service and' iS f reé to enter upon knoth^r." Çounsel for plain- 
tiff iri error, on the othér hand, insist thàt thèse words mean that, the 
car is releâSed front and af ter the timé the .consignée of the coal has 
tendered tb the railroàd cbtnpâny a boat, duly' fegi'stered at its office 
on the i)iers; and has ordered the cbaldumped into thé vèisèl. 

It is admitted that v^hèfïa vessel of'a eorisigrieë was in' the port and 
ready tofreteiiVe coal, he'ôf' his' ageht, cir the masfer of the véssel, rég- 
istered thàt: notice at thè Office of thé' ràilroad Company on the pier. 
It waé thëti'theduty'brttiè cbhipàny, as soon 'as a berth alongside the 
pier was avâifebléi tô rhove-thè'vèssél ïntd'thé saniè,'and transi^ort the 
cars to thè'i^ier sîde laild' d,ilmp thé côal/ f l'om thenl' iiito the jlotd'of 
suCh Vêss'el.^' It is trû'é that, in' a ëerfâm sensé, the cars are releaséd 
when the coàl is'sb dumpëd, às'they thèn b.ecome âvailabk for ôther 
service, but thé wbrd "relèased'' ife'iibt thé'tiio^t apjrbpriàte word to 
express this situation,' The langua^é: livôïild be niore apt if we Said, 
"when the car was'discharged bf its coaï or rèliëved of its coal." "To 
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release" is a transitive verb. In connûtes an actor, a releasor. The 
moving of the coal cars ont onto the pier and dumping the coal into 
the hold of the vessel, is the act, as it is the duty, of the railroad Com- 
pany. To confine the word "released" to such dumping of the coal by 
the railroad company, would make the company both the releasor and 
the releasee, and would put it in the power of the company to extend, 
at the expense of the shipper, the period of demurrage, at its own will 
or for its own convenience, by delaying the moving of the cars onto 
the pier and the discharging of the, coal therefrom. The only partici- 
pation of the shipper in the whole transaction is to notify the company 
that the vessel is ready to receive the coal, and by such notice, and reg- 
istering the same in accordance with the requirements of the company, 
he releases the cars designated from détention on his, the shipper's ac- 
count, at the yards or pier of the railroad company. The shipper has 
released the railroad company from the duty or obligation of holding 
the coal in the cars, to await the convenience of the shipper or the ar- 
rivai of a vessel. If the word "released" means unloaded, as contended 
for by the plaintifif in error, we naturally inquire why the word "un- 
loaded" was not used in the third rule. No sufficient answer to this 
question has been suggested. It seems alao apparent that, inasmuch as 
the subject-matter of rule 1 for demurrage charges is therein stated to 
be "cars of coal and coke held for transshipment by water more than 
five days," cars which the consignée has directed to be loaded on a boat 
(then furnished) could not be aptly described as cars "held for trans- 
shipment by water more than five days." They are not cars held for 
transshipment, but cars released. We think, therefore, that the words 
"date released," as used in rule 3 of the schedule filed with the Inter- 
state Commerce Commission, refers to the time at which the shipper 
notifies the company that his vessel is ready to receive the coal from 
the cars, thereby releasing it from the duty of longer holding theni 
on its tracks for the convenience of the shipper. 

It is ordered, the'refore, that the order of the court below, discharg- 
ing the rule aforesaid, be reversed, and the case be remanded with di- 
rections for such further. proceedings as may be in conformity with 
this opinion. 



AVALTER A. WOOD :M0WIXG & REAPING :MACH. CO. v. VANSTORY. 

(Circuit Court of Appeals, Fourth Circuit. Juue 9, 1909.) 

No. 874. 

1. BaNKBUPTCY (S 140*) — ^TlTI.E AND RiGHTS OF TRUSTEE— PrOPERTT IIbIjD BY 

Bankrupt as Bailbe. 

Petltioner, a manufacturer of farm maeliinery, shipped macliiiies by 
the c-ar load to the banlvnipf, which was a hardware company, under a 
contraet by which the bankrupt recelved and storcd the same and from 
tIme to time shipped machines out on orders from petitioner. ïhe ma- 
chines were not charged to the banltrupt, nor invoiced as part of its stock, 
but it was paid an agreèd price for storage and transfer. It had the priv- 
ilège of selling any of the same to its own customers, and machines, when 
s6 soid, were charged to it. At the end of the year an Inventory was 

•Por other cases see same topic & f nwmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Inàsxes 
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tnken by petit ioiier of tUe machiuery. tlien on liand in stomse. Hcld, that 
the transaction was ^a ballment, tlie title rémaining in' petltioner, and 
tliat on thè barikruptey it' was entitled to reclaim possession of tbe ma- 
, cbines on liand t'rom the bankrupt's trustée. 
■ i [Ed. Note.— For otiier cases, see Bankrliptcy, Dec. Dig. § 140.*] 

2. Baskruptcy (§ 140*)— Définitions— "TiîANSiŒR." 

The définition of "transfer," i]i Bankr. Act Jnly 1, 1808, c. 541, § la 
(25), 30 Stat. 544 (U. S, Comp. St. 1901. p. 3420), as inciudiiig "the sale 
and evêry other and différent mode of disposing of or partlng witU pirop- 
erty, or the possession of property, absolutely or conditionally as a pay- 
ment, pledge, niortgage, gift or security," does not apply to a bailment. 
[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. §• 140.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7004-7070 ; 
vol. 8, p. 7819.] 

3. Banksuptcy (§ 140*)— Title and Bigiits of Trustée— Pbopebty Held bt 

Bankbupt as Bailee. 

Bankr. Act July 1, 1898, c. 541, § 70ft(5), m Stat. .565 (U. S. Comp- St. 
1901, p. 3451), vesting a trustée with the titie of the bankrujrt to ail '•))rop- 
erty whlch * * * he eould by any means hure transferred or whieh 
might hâve been levied upon or sold under judicial process against him,'' 
does not undertake to vest the bankrupt with title to property to whicli he 
hi^d no title prior to his adjudication, but only relates, to projjerty th(^ 
title to whîeh he had acquired to such an extent as to reuder the sauio 
liable td geizure àud sale under exécution for his debts, and duos not iii- 
clude property vvhieh he held as bailee only, although he may hâve had 
an option to purchase any part of the sauie at any time. 

[Ed. Note.— For other cases, see ^Bankruptey, Dec. Dig. § 140.*] 

4. B.4.NKRXJPrcY (§ 140*) — Title and Rights of Trustée- Construction of 

CONTRAOT. 

A contract under which p'etitioner furnished certain ihachines to the 
bankrupt, and Which provided that ail goods on hand'and the proceeds 
of ail sales of goods received under the contract, whether consisting of 
notes, cash, or book accounts should be held by the bankrupt as collatéral 
security in trust for the benefit of petltioner and subjeet to its order uutil 
ail obligations due it thereunder should be paid in full, vi'as not one of 
conditlonal sale, but one creating a trust for the benefit of petltioner, and 
on the bankruptcy it was entitled. to reclaiin the goods on haud from t!ie 
bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

Appeal from the District Court of the United States for the West- 
ern District of North Carolina, at Greensboro, in Bankruptcy. 

This is an appeal from an order of the District Court sitting as a Court 
of Bankruptcy of the United States for the Western District of North Caro- 
lina, approving and confirming the report of the spécial niasier herein, and 
dismissiug appellant's pétition for the possession of certain niachincry in the 
hands of the trustée in banicruptcy of the Wakefield Hardware Comijany, 

ïhe pétition alleged : That, for a nuniber of years and up to the filiug of 
the pétition of bankruptcy, the Wakefield Hardware Company acted as agent 
for the appellant for the storage and transfer of certain niowlng and reaping 
machinery ; that the Wakefield Hardware Company agreed to receive ma- 
chiuery belonging. to the appellant, to store the same, and to ship the same 
put on the order of the appellant to parties whom appellant should dcsignate; 
that it was agreed b.» the appellant that the Wakelield Hardware Company 
should receive a fixed compensation for this service ; that, in aecurdauce witli 
this agreement, machinery was, from time to time, to be delivered by the 
appellant to the Wakefield Hardware Company to be held according to the 
terms of the said agreement ; and that certain machinery now in the jxis- 
sesslou of the trustée in bankruptcy of the Wakefield Hardware Company, and 

*For other ca£es see same topic & § nviabeh in Dec. & Am. Digs. 1907 to date, & Kei)'r Indexes 
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«asily capable of identification, was acquired by vlrtue of tlils contract to be 
stored and reshipped accQrding to tbe terms ttiereof. 

The pétition further alleged: Ttiat, in September, 1906, the appellant en- 
tered into written contracts witli the Wakefield Hardware Company, promls- 
ing to sell and deliver to the said Company certain niachinery, but on the 
express condition and trust that ail such maehinery aud the proceeds of ail 
sales thereof, whether the same consisted of notes, cash, or book accounts, 
should be held by the Wakefield Hardware Company as collatéral security 
in trust and for the benefit of and subject to the order of the appellant, 
untll ail indebtedness due said appellant by the Wakefield Hardware Com- 
pany should be paid in f nll in cash ; that certain maehinery was delivered to 
the Wakefield Hardware Company in pursiiance of the terms of thia contract ; 
and that certain pièces o£ the said maehinery, described in the pétition and 
easily capable of identification, are now in possession of the trustée In bank- 
ruptcy. 

The pétition prayed that the trustée in bankruptcy might be ordered to 
turn over to the appellant both the maehinery which had been received by the 
Wakefield Hardware Company for the purpose of storage and transfer and 
also the maehinery which had been received by the said company In accord- 
ance with the contracts of September; 1906, and which was described in said 
contracts, and which by the agreements in said contracts was held in trust 
for the benefit of and subject to the order of the appellant 

John J. Parker (David Stern, on the brief), for appellant. 
Thomas S. Beall and Robert R. King (Scott & McLean and King 
& Kimball, on the brief), for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and DAYTON, 
District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
In passing upon the question sought to be determined by this appeal, 
it will only be necessary to consider the third and fourth assignments 
of error. 

The third assignment of error relates to the property described in 
the first section of the pétition, which reads as follows : 

"That for a number of years and up to the timo of filing of pétition of 
bankruptcy herein, the Wakefield Hardware Company acted as agent for 
your petitioner for the storage and transfer of certain mowing and reaping 
maehinery. That the Wakefield Hardware Company contracted with your 
petitioner to safely and securely keep certain mowing and reaping maehinery 
for your petitioner and deliver the same to your petitioner or its agent on re- 
quest. That your petitioner under said agreement bas stored with the Wake- 
field Hardware Company for safe-keeping, and the said Wakefield Hard- 
ware Company bas received for storage and safe-keeping, the following mow- 
ing and reaping maehinery, ail manufactured by the Walter A. Wood Mowing 
& Reaping Maehinery Company, to wit: 5 mowers; 5 self-duuip rakes; 
6 hand-dump rakes less 1 set teeth and 1 wheel ; 2-8-18 dise harrows ; 3-10-20 
dise harrows; 3-8-20 dise harrows; 5-10-20 dise harrows; 3-3 horse attach- 
ments ; 13-2 horse attachments ; 14 splke-tooth harrows ; a lot of maehinery 
repairs, consistlng of a large number of nuts and bolts, amounting in value 
to $276.21, which said repairs are separated in boxes and bins in the store 
of the Wakefield Hardware Company,, That ail of the above-described ma- 
ehinery and repairs is on fhe second floor and in the basement of the store 
on North Elm street, Greensboro, N. C, formerly occupied by the bankrupt, 
and ail is easily capable of identification as property of your petitioner. 
That your petitioner promised to pay the Wakefield Hardware Company as 
storage and transfer charges the sum of $1 on each mower, and the sum 
of 50 cents on each rake, and the sum of 50 cents on each dise harrow, and 
the sum of 25 cents on each spike-tooth harrow, ail of which your petitioner 
is willing and ready to pay as soon as its rights herein are determined." 
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Thé spécial master.in his report, in dealing wilh the property de- 
scribed in the first paragraph of the pétition, among other things, an- 
nounçed the following conclusions of law: 

"PlrBt. It Is contended by the petitioner: ïhat the eontract between It 
and the bankrupt In regard to the niachinery described In the llist fluding 
of fact was one of bâtiment, and, at most, that of agency. That while the 
bankrupt could dispose of any machines descrl-bed in the first findiug of fact 
to Its own customer at any time It saw fit without réportlirg tlie sale to the 
petitioner, that this was inerely fôr convenlence, and that tUe sale was made 
as the agent of the petitioner, and that the title had never passed to the 
bankrupt. 

"In my opinion the facts do not bear such construction, The évidence Is 
that thé bankrupt was permltted by the petitioner to oarry Insurance In its 
own name, and for its own beneflt, upon the machines. The bankriipt had a 
rlght to sell any machines at any time it saW'flt to Its own customer upon its 
own terms and use the proceeds as its own wlthout reportlng the sale or 
elther ■ remlttlng tlie proceeds to the petitioner. Thei-e is not évidence that 
It was allowed any commission upon such sale. It was not requlred to 
accounit for such machliies so' sold^ until the time of annual settlement. If it 
faiied 'to accbunt for the machines so Sold, the only reuiédy Of the petitioner 
would hâve been a civil action for dèbt. -Thèse facts. In my opinion, estahlish 
the relation of debtor and créditer and pass the title from the petitioner to 
the bankrupt." 

This présents squarely the question as to whether the contract by 
whiçh this property was transferred cornes within the définition of a 
"bailment." Therefore it is éssential that we should correctly déter- 
mine as to what constitutes a "bailment." The following définition 
is to be found in the American & English Encyclopasdia of L,aw (2d 
Ed.) vol. 3, p. 733: ' '' / ' ' 

"Bailment is the delivery of goods for some purpose, upon a contract, 
expressed or impliéd, that after the purpose has been fulfllled tliey shal! be 
redellvered to the bailor or otherwise dealt with accordlng to his directions, 
or kept nntil he reclaims them." 2 Blackstone, Couimentarles, 451 ; Story on 
Ballments (9th Ed.) par. 2. 

It is well settled that a bailment merely transfers the possession of 
the property, the absolute title of which is retained by the owner, who 
has the right to dispose of the same as he may see fit. 

It appearsi f rom the évidence that the machines to which référence 
is màde in. section 1 of the pétition were received froni the petitioner 
by the bankrupt, with the distinct understanding that they were to be 
stored by it and held as the property of the petitionei:, and -as such 
were to besubject to the order of the petitioner at ail times. 

Mr. Starke, a représentative of the Walter A. Wood Mowing & 
Reaping Machine Company, testified on behalf of the petitioner as 
f ollows : 

"Q. Statëto the court the gênerai course of business between Walter A. 
Wood and the Wakefield Hardware Company that you had as a Personal 
auditor. A. I will try to make the method of business as clear as I can. 
We send dut travelers as In this case, who call upoh thèse men, and thèse 
dealers, and In this particular instance the Wakefield Hardware Companj% 
they were approached by ôur traveling mail as had been Ijîs custom for 
18 or 20 years, representlng us hère in this same eapàcity. There is a 
contract drawn up with the \yakefield Hardware Company, in which they 
agrée to purchase a certain number of machines, and years ago It was our 
custQp: for them to draw ijp what we called a 'transfer and storage agree- 
ment' j but' in thèse Jatter years we hâve not gone to that trouble. Everybody 
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thoroughly understood it, ând if the Wakéfield Hardware Compauy for In- 
stance should hâve ordered, sayj a half dozen machines, we would bave ship- 
ppd down there a car load of machines. The Wakefleld Hardware Company 
appreciated the fact that in that car load were thèse half dozen machines 
whlch were theirs hy purchase which was set forth in contraet which wIU 
be taken up later; And the remainder of those machines were left with the 
hardware, company on storage acconnt to be used by the Walter A. Wood 
Company later on ; that is to say, if a man over at Winston, whlch we call 
a local agent, was to write us to shlp him a machine, rather than to ship 
it from Hoosic Falls, to furnish him qulcker and save freight charges, then 
we would send an order to the Wakéfield Hardware Company to ship the 
Brown, Rogers Hardware Company at Winston a certain machiiie ont of the 
Walter A. Wood's stock held by them on storage account. When they did 
that, we furaished the Wakefleld Hardware Comi>any a pad, which I hâve a 
sample of hçre, and, as soon as the Wakefleld Hardware Company woiild make 
that shipment, théy would make out thèse three blanks In triplicate, and save 
this one (illustratiug). Thèse two (illustrating) come to us. and after tlie 
recor;d is made in Ilichmond one: of them Is sent to Hoosic Falls and one sent 
to Brown, Rogers & Company, so the whole account checks. Now that is really 
about' the sum of ail that. The Wakefleld Hardware Company are called 
upon later on to make settlement of their account. When the man cornes 
hère to make a settlement, he goes into the Wakefleld Hardware Company 
and makes an inventory of what is there. He already has an inventory of 
what machines hâve been ordered out and what shipments hâve already 
been made, and he adds those things together, and, if he flnds that they do 
not yet account for the total number of machines that hâve been shipped 
to the Wakefleld Hardware Company, thon he calls on the Wakefleld Hard- 
ware Company to make a statement." , 

Also C. R. Hudsoti, a witness for the petitioner, who was secretary 
and treasurer for the Wakefleld Hardware Company on the day of its 
adjudication as a bankrupt, testified, among other things, as follows: 

"Q. Now, Mr. Hudson, wàs there any agreement either verbal or written 
between your company and the Walter A. Wood Company about storage 
and transfert If the agreement was written, say so, and if it was verbal, 
say so. A. There was a verbal agreement. 

"Q, There was a verbal agreement between your company and the Walter 
A. Wood Company as to storage and transferof machines? A. Yes, sir. 

"Q. Willyou tell the court what the agteement was? A. That wé fiU 
orders when sent to us fi"om Hoosic S'alls or from Mr. Starke at Richmond, 
from anythlng we had in stock. We also had a list of customers of the Walter 
À. Wood Company for whom we fllled any of their orders as those order 
blanks will show, reporting same to the Richmond office ahvays. 

"Q. Out of what machines would you Ship orders under the storage and 
transfer account? A. From the stock account when we hàd it. 

"Q. Now, is any of that stock account represented in the items charged 
on your led^er book? A. No, sir." 

Thus We hâve clear and Concise statements from a représentative 
of the petitioner ând frOm a représentative of the bankrupt as to the 
nature of the contraet, atld thèse statements strongly support the con- 
tention of the petitioner as to the true intent and meaning of the con- 
traet.' . 

It further appears from the record that from'time to time the bank- 
rupt, acting under the directions of the petitioner, shipped various 
kirids of machinery held Under this contraet to parties residing in dif- 
férent territories and madé reports of such shipjments to the petitioner. 
and' that the only compensation the bankrupt received on àçcount of 
such shipments was the several amounts paid him by the petitioner for 
storage and transfer. The sole record kept by the bankrupt of this ac- 
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count consistedof a triplicate report showing the transaction, a copy of 
which was transmitted to the petitiôner, one to the consignée and the 
third retainèd by the bankrupt. It also appears, from the correspon- 
dence introduced as évidence in the court below, that the bankrupt 
was required to render to the petitiôner at stated intervais reports 
showing the exact amount of machinery on hand, and that at the end 
of the year the petitioner's agent took an inventory of the machinery 
thus stored by the bankrupt, and it is clear that at no time was there 
any demand made for the payment of any sum on account of such 
stock. 

It appears that the bankrupt made annual statements sho^ving ail 
the property and assets it owned at the time such statements were 
made, and it was shown that none of this machinery was included in 
any of thèse statements. It was also shown that the bankrupt occa- 
sionally disposed of thèse machines held under this contract, and, in 
each instance, the machines thus disposed of were charged to the 
bankrupt. In some cases, however, appropriations of this kind were 
not shown until the yearly inventory was taken, at which time the 
bankrupt was required to make settlement for the same. 

A careful considération of ail the évidence in this case leads us to 
the conclusion: That, in this instance, the bankrupt entered into an 
agreement with the petitiôner by which it agreed to store certain car 
loads of machinery and hold the same subject to the order of the pe- 
titiôner, and, among other things, agreed to ship the machinery thus 
stored to the varions customers which the petitiôner might secure in 
the immédiate section in which the bankrupt was engaged in busi- 
ness ; that in addition to the making of thèse shipments, under the di- 
rections of the petitiôner, the bankrupt was authorized to purchase 
from the. petitiôner such machines from this lot as it might be able to 
dispose of to its regular customers. This agreement went no further 
than to give the bankrupt an option to purchase, upon the happening" 
of a contingency, the happening of which depended more or less up- 
on the demand for such articles, in the course of trade in which the 
bankrupt was at the time engaged; a list of priées being adopted to 
cover the charges for storage and drayage, ail of which charges were 
promptly paid by the petitiôner in considération of the services per- 
formed by the bankrupt in storing, handling, and transferring this 
particular lot of machinery. 

In order to correctly détermine as to whether title to property pass- 
es under a given contract, it becomes necessary to ascertain the in- 
tention of the parties, at the time the contract was made. In this in- 
stance it was evidently the intention of the parties that the petitiôner 
should not part with the title to such property, and that the bankrupt 
was only to be given the right of possession in accordance with the 
terms specified in the contract. The title to the property being in the 
petitiôner, and being held by the bankrupt as the agent of the petitiôn- 
er, it necessarily folio ws that there was no transfer of the title to the 
bankrupt, and that it held possession of the property for the sole use 
and benefit of the petitiôner, merely acting as his agent for such pur- 
pose, and none other. The fact that the bankrupt was given an op- 
tion to purchase a portion of this property did not change the nature 
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of the contract, by virtue of which the property was stored with the 
bankrupt as hereinbefore stated ; it having no more right to the prop- 
erty by virtue of its being in its possession than it would hâve had, had 
the property been in the hands of the petitioner or some other party, 
inasmuch as it was clearly the intention of the parties that the peti- 
tioner was to retain title to the property. Even if the bankrupt had an 
option to purchase the entire lot of machinery deposited with it, under 
the circumstances, with the conditions attached as in this instance, 
the granting of the option on the part of the petitioner could not bave 
the effect of converting the bailment into a sale, nor could it vest the 
bankrupt with the title to the property. 

In the case of Foreman v. Drake, 98 N. C. 311, 3 S. E. 842, Judge 
Merrimon, who delivered the opinion of the court, said: 

« * * * rjTjjg uigj.g fa.ct that It is stipulated that the defeiidiint Andrews 
mlght put an end to the term of hiring, if the compensation should not be 
paid at the several tlmes speeifled, or for the causes mentioned, could not 
change the nature of the contract, nor does such a stipulation hâve the 
efCect to render the transaction a conditional sale of the property. There 
Is no reason why the contract of hiring should not hâve conditions, upon 
the happening of vyhich it shall or may be terminated; nor does the stipula- 
tion that the f eme défendant might purchase the f urniture duriug the term 
of the hiring, affect the nature of the contract. \Ve can see no reason why 
it should. It might be that the course of fortunes of her business would 
leâd or enable her to do so — it might be otherwise. Moreover, this stipula- 
tion goes to show that the parties did not contemplate a sale by the contract 
of any klnd or nature. By the tenns of the agreemeut the feme défendant 
had the right at any time during the term of hiring to purchase the property 
for a priée, substantially the sum of money agreed to be paid as compensation 
for the use of the property. ïhis seenis to be a singular stipulation, and 
suggests a want of good faith in some way ; but of itself it cannot change 
the nature and defeat thé purpose of the contract. There may be some 
reason for it that wé do not see. It is not suggested, nor does It appear, 
that the. whole transaction was a sham apâ a f raud. We pass upon the 
instrument as it appears by its face. A contract of 'conditional sale,' and a 
contract of hiring, conditional in its provision, are esseutlally difïerent in 
their respective natures and purposes. The latter need not be in writing, and 
when it is it need not be registered. The former to be effectuai against cred- 
itors and subséquent purchasers for value, must be in writing and registered. 
Code, § 1275." Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093. 

In a note to Sturm v. Boker, 37 L. Ed. 1094, it is said: 

"A bargain of sale or retum, in the strict sensé, which is subject to a 
condition subséquent rendering the contract defeasible after delivery of the 
chattel, is to be distlnguished from a transaction which amouuts to a mère 
bailment with the privilège of purchase." 

Also, in the case of Chamberlain v. Smith, 44 Pa. 431 : 
"The delivery of cattle to be kept and used for a certain time and then 
to be returned, the hirer having the privilège of purchasing them at a stipulat- 
ed price, Is a bailment aud not a conditional sale of the cattle." 

In the case of In re Columbus Buggy Company, 143 Fed. 861, 74 
C. C. A. 612, Circuit Court of Appeals for the Ëighth Circuit, in an 
opinion delivered by Judge Sanborn, among other things, said: 

"An agreed priée, a vendor, a vendee, an agreemeut of the former to sell 
for the agreed price and an agreemeut of the latter to buy for and to pay the 
agreed price are essential éléments of a Contract of sale. The contract in- 
volved in this case bas none of thèse characteristics. The power to requlre 
the restoration of the subject of the agreemeut is an indelible Incident 
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of a contract 6f ballmént. South Aiistrallan Ins. Co. v: RarideH, tl R. 3 P. C5. 
101, 108; 2 Keat's Com. 589; Powder Oo. v. Burkhardt, 97 U. S. 116, 24 L. 
Ed. 973; Sturm Vi Boker, 150 U. S; 312, 14 Sup. Ct 99, 37vX<, Ed. 1093. 
This contract contains a plaln stipulation that the goods are at ail tlmea 
subject to the order of the Cplumbus Company until they are sold, and that 
at ' tlie expiration o( the term of the contract the Washbum Company will 
return the goods which remain unsold. It was therefore a: contract of ball- 
mént for sale, and It was not subject to tlie statute of Oklahoma regarding 
conditional sales. One of the most strlkiug and famlliar illustrations of 
its character is given by Chlef Justice Gibson in McCuUough v. Porter, 4 Watts 
& S. (Pa.) 177, 39 Am. Dec. 68, where he says : 'Were 1 to put my horse in 
the custody of a friend, to be sold for a deslgnated sum, with permission to 
retain whatever could be got beyond it, it would not be suspected that I 
had ceased to own him in the meantlme, or that my friend would not be 
bound to return hlm, even without a stipulation, shoùjd he hâve failed to 
obtaln the prescrlbed price.' 

"A contract befween a furnisher of goods and the receiver that the latter 
may sell them at such prices as he chooses, that he will account and pay for 
the goods sold at agreed prices, that he will bear the expeuse of Insurance, 
freight, storage, and handling, and that he will hold the unsold merehandise 
subject to the order of the furnisher, discloses a bailment for sale and 
does not évidence a conditional sale. It contains no agreement of the re- 
ceiver to pay any agreed price for the goods. It is not therefore affected by a 
statute which renders unrecorded contracts for conditional sale voldable by 
creditors and purehasers. The fact that such a contract provides that the 
receiver of the goods may flx the selling prices and may retain thç différ- 
ence between the agreed prices of the accounting and the selling prices to 
r^cpmpense hijn for Insurance, storage, commission, and expenses does not con- 
^tltute ttie contract an agreement of sale. It still lacks the obligation of the 
receiver to pay a purchase price for the goods and the .obligation of the fur- 
nisfter to transfer the title to him for that price." 

It is contendéd by Gounsel for appellee that unâer the, de;finition of 
the word "transfer," found in section 1 of the banfcruptcy act (Act 
July 1, 1898; c. 541, 30 Stat. 544: [U. S. Comp. St. 1901, p. 3418]), 
the title of this propèrty passed to the bankrupt. The définition in 
question reads as folio ws : 

"Transfer shall ineJude the sale and every other and différent mode of dis- 
position of or parting wlth propèrty, or: the-possession of propèrty, absolutely 
or conditionally, as a payment, pledge, mortgage, gift or security." 

The définition thus . given does not mean that a contract which con- 
stitutes a bailment cornes within the meaning of the wdfd "transfer" 
as defined in sedtioh 1 of the bankruptcy act. This définition of "trans- 
fers" was nevér intended to apply to a bailment', but Qnly ta Cases 
where; from the nature of the contract, the title to the propèrty nad be- 
come vested in the bankrupt to such an extent as to render it as his 
propèrty, and as such, liable for the payrhent of his debts. 
■ Section 70a (5) of the bankruptcy law is reîied upon by the appellee in 
support of its contention. The section in question reads as follows : 

" * • • The propèrty, which, prior to the filing of the pétition, he could, 
by finy means, hâve transferrfed, or which ..might bave been levled upon or 
sold under judicial process against him," 

This' section dbes not undertakè to vést the bankrupt with the title 
to propeirty to which hë had ho ^itle pfîô'r to his adjudifc'àtion as a bank- 
rupt. , It only relates to propèrty, thé title to which he ha,d acquired to 
such an extent as to render the same liable to seizure and sale, under 
exécution for his debts, and the right to the possession of which Could 
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be maintained by him upon the strength of such title in a proper pro- 
ceeding for the recovery of the same. The définition of "transfer" in 
a légal sensé as used hère was never intended to apply to "bailment." 

Suppose that the petitioner, prior to the adjudication of bankruptcy, 
had demanded possession of this property, and the bankrupt had re- 
fused to surrender it. Can it be reasonably contended that the peti- 
tioner, by the institution of proper proceedings, could not hâve recov- 
ered possession of the same? Also, suppose that this property had been 
destroyed by fire or other casualty while in the possession of the bank- 
rupt and being held under this contracta Could the petitioner hâve 
recovered the value of the same from the bankrupt on account of its 
destruction? Most assuredlv not, and why? Because the bankrupt 
held this property in storage as the property of the petitioner, and there 
would hâve been no valid ground upon which the petitioner could hâve 
instituted proceedings for the recovery of damages under such circum- 
stances. The question presented is not as to whether, under the option, 
the bankrupt had a right to purchase a portion of the machines placed 
in his possession, and, after having purchased the same, transfer them 
to another; but it is as to whether, under the agreement in question, 
it was the intention of the parties that the title to the property should 
become vested in the bankrupt. 

While it is true that the bankrupt, under the option which he held 
to purchase a portion of this stock of machinery, was afïorded the right 
to sell and dispose of the same, yet there was nothing pertaining to the 
option which could be construed to mean that he had an option to pur- 
chase the entire stock, or any particular machines belonging to the 
stock ; but, on the other hand, it clearly appears that, under the option, 
he only had the right to purchase from the petitioner such machines as 
he might need on occasions when there was a demand from a customer 
for machines which he did not hâve in his own private stock. 

The f ourth assignment of error reads as f ollows : 

"Fourth. In approving and confirniing in ail respects the report of the 
spécial master hereln the court erred, because thiit the spécial master held 
that the contract covering the machines descrlbed in section 2 of the pétition 
gave the appellant no lien on the sald machines as agalnst the trustée iu 
hankmptcy, and that the sadd machines passed to the trustée in bankruptcy 
at the tlme of the adjudication free from such lieu." 

The contract under which the machines described in article 3 of the 
pétition were acquired by the bankrupt contained the following pro- 
vision: 

"Ail goods on hand and the proceeds of ail sales of ail goods received under 
this contract, whether such proceeds of sales consist of notes, cash or booli 
accounts, the party of the second part agrées to hold as collatéral security 
in trust and for the beneflt of, and subject to the order of the party of the 
flrst part, until ail obligations hereunder due the party of the iirst part from 
the party of the second part are paid in full in cash." 

Inasmuch as this court, at the February term, 1909, in the case of 
Walter A. Wood, Petitioner, v. H. M. Eubank, Trustée of the Imple- 
ment and Supply Company, Bankrupt, Respondent, 169 Fed. 929, de- 
termined the questions involved in this assignment of error, we do not 
deem it necessary to enter into a further discussion of them. In view 
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of our ruliiig in that case, we are of the opinion that the court below 
erred in holdingthat the title t6 tlie machinery referred to in the fourth 
assignment passed to the bankrupt. 

For the reasons hereinbefdre stated, the judgment of the District 
Court is reversed, and the cause renianded for further proceedings in 
accordance with the views herein expressed. 

Reversed. 



LYON V. McKEEFREY et al. 
(Circuit Court of Appeals, Tliird Circuit. June 29, 1909.) 
- No. 50., 

1. Banks and Banking (§ 317*)— Insolvenct— Dissolution— StaïkStatute— 

Effect. 

Act Pa. Feb. 11, 1895. (P. L. 4), creating a state banldng department, and 
providing (sections 6, 9) for the vvlnding up of corporations doing a banli- 
ing business in the state courts at tlie suit of the Attorney General in case of 
Insolvency or interest of the public, did not impair the jurisdlctlou of the 
fédéral courts to entèrtain a suit by nonresident creditors , of a Pennsyl- 
vania trust company doing a banking business and unablfe tb pay its debts 
as they matured for the liquidation of its assets and an application there- 
of to its debts through the agency of a reeeiver. 

[Ed.; Note. — For other cases, see Banks and, Banking, Cent. Dig. § 1222; 
Dec. Dig. §• 317.*] 

2. Equité (§ 273*) — Bill— Amendmeni— New .Cause of Action. 

Where, after the institution of a suit in a fédéral court to llquidate the 
assets of a Pennsylvanla trust Company and the appomtnient of a reeeiver' 
to that end, the Attorney General Instituted proceedings in a state court 
under a state statnte and obtained a decree dissolving the corporation f rom 
wfilch no appeal was taken, the fédéral court, after payment of ail the 
corporatlon's debts, could' uot properly allow an amendment of the bill 
and an intervention on the part of stockholders to obtain a distribution of 
the surplus assets through the fédéral court's reeeiver, as the amendmëut 
constituted a wholly différent and nevv- cause of action. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 561-563; Dec. 
Dig. §273.*] ',. 

3. Banks and Banking (§ 317*) — Teust Companies—Insolven(3Y— Dissolu- 

tion— Subplus Assets— DisTBiBUTioN. 

Where, pending suit for the administration of the affalrs of a Penn- 
sylvanla trust Company unable to pay its debts as they matured, the At- 
torney General, under a state statute, obtained a decree dissolving the 
corporation and appointing a recetver, vs'hlch was unappealed from, ail 
purppses for which the fédéral court's jurisdiction was Invoked having 
been subserved on the payment in full of ail Of the debts of the coiiJora- 
tion, the fédéral court could not then return a surplus in the hands of 
its reeeiver either to: the corporation or to Its stockholders, but was bouud 
to turn it over to the reeeiver appoiuted in the dissolution proceedings in 
the state court for distribution. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 1222; 
Dec. Dig. §317.*] 

4. Corporations (§ 609*)— Dissolution— Equitï. 

In the absence of a statute enlarging its powers,, a court- of equity has 
no jurisdiction a t the suit df a shareholder or other private'person to dis- 
solve a corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2421; Dec. 
Dig. § 609.*] . ' 

•For otber cases see same toplc & S'humber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

George H. Calvert, for appellant. 
Willis F. McCook, for appellees. 

Before GRAY, Circuit Judge, and LANNING and YOUNG, Dis- 
trict Judges. 

GRAY, Circuit Judge. The above-named complainants, citizens of 
the State of Ohio and partners under the name of McKeefrey & Com- 
pany, on October 23, 1907, filed a bill in equity in the Circuit Court 
of the United States for the Western District of Pennsylvania, against 
the Iron City Trust Company, a Pennsylvania corporation engaged in 
the gênerai banking business in the city of Pittsburgh, Pa. In their 
bill the complainants allège that their claims exceed the jurisdictional 
amount, and that the assets of the défendant consisted of about $175,- 
000 in cash, and other assets exceeding $14,000,000, and that said as- 
sets were largel-y in excess of its liabilities, but could not be converted 
Into cash in time to meet its liabilities as they matured. They further 
allège that, upon defendant's failure to meet its obligations, it will, 
unless its assets are properly protected by an officer of this court, be 
subject to vexations and costly litigation, that its assets will be sub- 
ject to attachment and exécution, and at a forced sale would bring 
much less than their fair and reasonable value, to the great préjudice 
of the complainants and of ail other creditors and of the stockholders 
of the défendant ; and the complainants allège their belief that, unless 
the court would take defendant's property into its custody and deal 
with it as a single trust, such property would be sacrificed and the 
stockholders and creditors and ail of the parties in interest would 
suffer irréparable damage and loss. They therefore pray : 

First, for the appointment of certain named receivers, one of whom 
was président of the company, with the usual powers to take into their 
possession ail the property of the défendant, its business, stocks, rights, 
assets and effects, of whatsoever nature and wheresoever situate, in- 
cluding its bills and accounts receivable, and ail its contracts, rights, 
choses in action, corporate rights and franchises and its income and 
profits, and with the usual power to demand, sue for, collect, receive, 
and take into possession ail property belonging to the said corpora- 
tion, and to institute suits at law or in equity for the recovery of the 
same, and generally to perform ail duties imposed upon them, or re- 
quired by law. 

Second, that the défendant and its officers be commanded to forth- 
with convey, tum over and deliver to the receivers ail the real and 
Personal property, assets and effects that they were empowered to 
receive. 

Third, for other and further relief. 

On the same day that the said bill was filed, the défendant, the Iron 
City Trust Company, filed its answer, admitting to be true ail the 
statements and allégations in the said bill of complaint, and that, al- 
though having assets largely in excess of ail its Habilities, it was not 
able to couvert the same into cash as rapidly as said liabilities wouid 
171 F.— 25 
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mature, and it avers that on that account it joins in the prayer of thc 
bill for the appointment of receivers, as therein asked for, to the end 
that ail the creditors of respondent may be paid in ftdl, without loss 
and sacrifice of its assets, so as to préserve the same for its stockhold- 
ers as well. 

On the same day, on the bill and answer filed, and for the reasons 
stated therein, the court ordered that the persons named by the said 
complainants be appointed receivers of ail and singular the property 
of the défendant, as set forth in the bill, and with the powers therein 
prayed for. The receivers thus appointed at once qualified and pro- 
ceeded upon the exécution of their office. 

At the time of the filing of said bill and the appointment of said 
receivers, there was a statute of the state of Pennsylvania, passed 
February 11, 1895 (P. L. 4), and unrepealed, creating a banking de- 
partment for the control and régulation of banking companies, trust 
companies, etc., the sixth and ninth sections of which were as follows: 

"Whenever it shall appear from any report of the condition of any cor- 
poration made as hereinbefore provided to the Commissioner of Banking, 
or the said commissioner shall hâve reason to believe that the capital of 
any such corporation is reduced, hy impairment or otherwise, below the 
amount required by law or the articles of Incorporation, or below the 
amount certlfled to the proper authorities as paid in, it shall be the duty of 
the conunissioner and he shall hâve power to require such corporation, 
under hls hand and seal of office, to make good the deflciency so appearing; 
and to give effect to such réquisition he shall hâve power to examine, or 
cause to be examlned, any such corixirations, books, papers, and affairs to 
ascertain whether such réduction or impairment of capital bas been made 
good in compllance with his réquisition; and if any such corporation shall 
neglect or refuse, for sixty days after such réquisition has been made, to 
make good the réduction or impairment of capital existing, it shall be the 
duty of the commissioner to communicate the facts to the Attorney Gen- 
eral, whose duty it shall then become to apply to the court of common 
pleas of the county of Dauphin, or In vacation, to any of the judges 
thereof, for an order requiring said corporation to show cause why their 
business should not be elosed, and the court or .iudge, as the ease may be, 
shall thereupon hear the allégations and proofs of the respective parties. 
If it appears to the satisfaction of the said court or judge that such cor- 
poration has neglected or refused to comply with such réquisition, and 
that such capital stock is reduced or Impaired, and that such corporation is 
Insolvent, or that the interests of the public so require, the said court or 
judge shall decree a dissolution of such corporation and a distribution 
of its effects, or shall make such other orders, from time to time, in the 
matter as the interests of the parties and the public may require." 

"If from any examination of the papers, books and affairs of any cor- 
poration, with or without capital, the Commissioner of Banking shall 
hâve reason at any time to conclude that such corporation is in an unsound 
and unsafe condition to do business, or that its business or manner of 
conducting the same is injurions and contrary to the interest of the public, 
the Commissioner of Banking shall forthwith communicate the facts to 
the Attorney General, who shall forthwith make application to the court 
of common pleas of the county of Dauphin, or to a law judge thereof, for 
the appointment of a receiver to take charge of such eorporation's property 
and wind up its business. Such receiver shall proceed and wind up the busi- 
ness and affairs of said corporation under and subject to the orders of the 
court of common pleas aforesaid." 

On November 30, 1907, in accordance with the foregoing statu tory 
provision, the Attorney General of the state of Pennsylvania, acting 
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in pursuance of information submitted to him by tlie bankingf commis- 
sioner of that state, and alleging that the défendant company was in an 
unsound and unsafe condition, and was insolvent, began proceedings in 
the court of common pleas of Dauphin county, for the appointment of 
a receiver and the winding up of the business of the said company. 
On December 19, 1907, the Oklahoma Railroad Company, a corpora- 
tion of the State of Oklahoma, moved to be allowed to file an inter- 
vening pétition and "cross-bill" in the said suit of McKeefrey & Co. 
against the Iron City Trust Company, the said pétition alleging that, 
by virtue of a certain contract between said corporation and the de- 
fendant company, dated June 17, 1907, it became, between July 1 and 
August 17, 1907, a créditer of said défendant company to a large 
amount, and that said défendant company was, at the date of the 
filing of the original pétition for the appointment of receivers, tempo- 
rarily embarrassed, and was still in such condition, and that it was 
necessary that said receivers should hâve been appointed, and was 
still necessary to hâve and retain said receivers for the préservation 
of the assets of said corporation and the protection of the creditors of 
the same, and praying that it hâve leave to prove its demand against 
the estate of the said défendant, and that such orders might be made 
as were équitable, as between the petitioner and other creditors of 
the said défendant, for a distribution of its assets; and that orders 
might be entered in said suit from time to time, requiring ail credit- 
ors who should désire to participate in the assets of said défendant, in 
satisfaction of their respective demands, to exhibit the same to the 
court, or to the receivers, in such reasonable time as the said court 
might State, etc. On the lOth of December, 1907, the court below or- 
dered that the foregoing pétition to intervene in said cause be al- 
lowed. 

On February 20, 1908, the court of common pleas of Dauphin 
county, Pa., filed its opinion in the said case of the Commonwealth of 
Pennsylvania ex rel. M. Hampton Todd, Attorney General, v. The 
Iron City Trust Company. In this opinon the court states the facts 
in regard to the bill in equity filed by McKeefrey & Co. against the 
Iron City Trust Company, reciting the allégations thereof, as the same 
were in évidence before it, and the answer of the said défendant com- 
pany, and, after discussion of other évidence pertinent to the issue 
before it, finds and decrees as follôws: 

"From the testimony submitted to us, we find that the Iron City Trust 
Company of Pittsburgh, Pa., the défendant herein, was on October 23, 1907, 
according to its own admissions and acts, not in a safe and sound condition to 
do business, and was then, in contemplation of law, insolvent, and that this 
condition still continues. 

"We therefore now oïder and decree that the Iron City Trust Company of 
Pittsburgh, Pa., the défendant herein, be and is herehy dissolved and its 
corporate existence ended, and that Mr. J. Denny Lyon of Pittsburgh, Pa., is 
hereby appointed receiver of ail its property and assets of whatsoever nature 
and kind, and direct that he Institute such proceedings in the Circuit 
Court of the United States for the Western District of Pennsylvania, as 
may be proper to procure the revocation of its decree appointing receivers for 
said défendant corporation, and upon its revocation to take possession of the 
property and assets of said défendant corporation, close its business and dls- 
l>ose of its property and assets in such jnanner as the law may require. 
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Bond with approved security to be glven by said receiver In the sum of 

.¥.500,000." 

On Mardi 2, 1908, the appellant, as receiver of the state court, filed 
his pétition in the court below, in which, after reciting the provisions 
of the said act ôf the Législature of Pennsylvania, establishing a bank- 
ing department, and his appointaient as receiver of the Iron City Trust 
Company by the court of common pleas of Dauphin county, at the in^ 
stance of the Attorney General of the state of Pennsylvania, in the pro- 
ceedings above referred to, and the proceedings in the présent suit in 
the Circuit Court of the United States, and the appointment of receiv- 
ers thereby for the property and business of the said défendant Com- 
pany, and charging collusion, and that the Circuit Court of the United 
States was without jurisdiction in the premises, by reason of the ac- 
tion of the said state court, and for other reasons, prayed for a rule 
upon the complainants and upon the said défendant, and upon the re- 
ceivers, to show cause why the appointment of the said receivers 
"should not be revoked, vacated and set aside, and why the said re- 
ceivers should not account to the petitioner for the property and as- 
sets of the corporation received by them under and by virtue of their 
said appointment, and turn over and deliver the same to him, and 
why the said bill of complaint should not be dismissed." This rule 
having been granted, several answers were fîled by the receivers ap- 
pointed by the court below and by the Oklahoma Railroad Company, 
intervening complainants, denying the charges of collusion and any ex- 
clusive jurisdiction in the court of common pleas of Dauphin county, 
and asserting the plenary jurisdiction of the Circuit Court of the Unit- 
ed States in the said suit, to deal with and distribute the assets of the 
said défendant company. The record discloses no action or order of 
the court below in the matter of the rule thus granted until the order 
of January 5, 1909. 

The receivers, however, proceeded with the administration of the 
estate, business and assets of the said défendant company, and on the 
14th of November, 1908, presented their pétition to the court below, 
setting forth that ail creditors of the trust company had been paid in 
full, and their claimsdischarged, and that nothing remained to be donc 
in relation to the assets in their hands except their distribution to the 
stockholders of the trust company, and praying that they be discharged 
as such receivers and directed to pay and deliver over to the trust 
company ail cash and other assets of said company then remaining in 
their hands. 

On December 26, 1908, Lyon, the receiver appointed by the Dauphin 
county court, in the form of an answer to the above-stated pétition of 
the receivers appointed by the court below, recites the proceedings in 
the court of common pleas of Dauphin county, and stâtes that, by rea- 
son of the dissolution of the corporation défendant by said court, said 
corporation has no légal existence, and that the prayer of the receivers 
that the assets in their hands be turned over to the trust company 
should be denied, and joins in the prayer of said receivers that they 
be discharged, but prays that the court below may decree that they 
shall turn over the assets of said défendant corporation into his hands, 
as receiver of the state court. 
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On the same day, December 26, 1908, the said Lyon, as receiver 
appointed by the state court, presented to the court below his supple- 
mental pétition, in which, after reciting the said pétition of the 14th 
of November, 1908, presented by the receivers of the court below, rep- 
resenting that ail claims had been discharged and that nothing remain- 
ed to be done in relation to the assets in their hands except their dis- 
tribution to the stockholders of the défendant company, and praying 
that they be discharged as such receivers, and averring that, as shown 
by the pétition of said receivers, the purposes of the bill filed in the 
court below had been entirely accomplished, and that nothing remained 
to be done except to distribute the assets of the défendant company, 
the petitioner prays that the said assets may be turned over into his 
hands, as receiver of the said défendant company, duly appointed by 
the court of common pleas of Dauphin county, in accordance with the 
provisions of the statute of the state of Pennsylvania above recited. 
To this pétition an answer was filed by the receivers appointed by the 
court below, in which they admit that the decree of the state court dis- 
solving the défendant company was final, and that the appointment of 
Lyon as receiver was made, as stated in his pétition, and that they had 
executed their trust se far as to pay in full ail the indebtedness of the 
défendant company, leaving in their hands a large amount of assets. 
They then aver that no one has any interest or right to the said assets 
so in their hands, other than the stockholders of the défendant compa- 
ny, that said assets are of the face or nominal value of $2,850,000, and 
of about $2,700,000 in value, if properly and conservatively adminis- 
tered. Then, after a statement of a certain agreement with the Attor- 
ney General of the state of Pennsylvania, as to a plan of liquidation 
by said receivers, from which it is averred the said Attorney General 
afterwards receded, they proceed as follows: 

"Inasmuch as such assets must be llquidated and as the Iron City Trust 
Company Is, nnder the decree of the court of Dauphin county, dissolved and 
rendered legally Incapable of malîing contraets and otherwise transacting busi- 
ness, it is necessary that the said assets shall remain in the custody of the 
receivers appointed by this court for administration and distribution until 
the trust now in the hands of the court shall be fully performed. 

"Tour respondents further say that this court is compétent, and having tak- 
en such assets into its control, it is proper that it proceed to their full ad- 
ministration and that, in accordance with such decree of dissolution of the 
company, It proceed with the distribution of such assets to the persons en- 
titled thereto, being stockholders. 

"Tour respondents protest against the removal of such assets out of this 
court Into the common pleas court of Dauphin county, Pa., but pray the court 
to retain the same, because it is unnecessary, it will involve increased ex- 
pense and delay in their administration, and such proceeding is unwarranted 
in law and the circumstauces and against equity and the best interests of the 
owners of the assets, and because no public good or rights of any other per- 
son will be subserved by so doing." 

On January 2, 1909, 13 pétitions were presented to the court by 
stockholders of the trust company, and an order or decree was there- 
upon made which, after reciting the names of the petitioners, directed 
that: 

"The Glens Falls Insurance Company of the state of New Tork is allow- 
ed to intervene as party plaintiff In this proceeding pro Interesse suo and as 
représentative of a class composed of the above-named petitioners." 
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On January 5, 1909, the original plaintiffs in the said suit in the 
court below, members of the firm of McKeefrey & Co., filed their 
pétition to amend and supplément the original bill of complaint, in 
which, after reciting the farts stated in the original bill of complaint 
and the appointment of receivers thereunder, and the payment in fuU 
of ail liabilities, and the fact that assets remained in the hands of said 
receivers exceeding $2,500,000 belonging to the stockholders of said 
Company, including the petitioners, they proceed as follows : 

"Thlrd. ïhat since the institution of said proceedlng and the appointment 
of receivers thereln, tlie common pleas court of Dauphin eounty, Pa., upon the 
pétition of M. Hampton Todd, Attomey General of tlie state of Pennsylvania, 
deereed that the said Iron City Trust Company be aud the same is dissolved 
and its affairs wound up, which decree unappealed from is now final. 

"Fourth. That by reason of the faets hereinbefore recited and of the said 
decree of the common pleas court of Dauphin eounty, Pa., dissolving the dé- 
fendant corporation, it is necessary that thls court shall proceed to détermine 
the ownership of the assets remaining in the hands of the receivers appointed 
by this court, and to distribute the same to the persons entitled thereto, who 
are your petitioners and the remaining stocliholders of the Iron City Trust 
Company. 

"Wherefore, your petitioners pray that thls pétition may be filed as an 
amendment or supplément to the original pétition filed In this proceedlng and 
they pray your honors to mal^e a further order in said proceedlng directing 
the receivers appointed by this court to proceed with the liquidation and dis- 
tribution of the assets now remaining In the hands of said receivers and to 
distribute the same to your petitioners and other stocliholders of said Iron 
City Trust Company in proportion to their Interests thereln." 

Whereupon the court made the following order and decree: 

"And now, January 5, 1909, the within pétition being presented tn open court, 
and the said défendant, Iron City Trust Company, being présent by counsel, 
and assenting thereto, and J. Dennison IijV)n, the receiver appointed by the 
court of common pleas of Dauphin eounty, Pa., being represented In court 
by counsel, it Is now ordered, adjudged and deereed that said pétition In this 
proceedlng and the said original pétition Is amended accordingly. 

"And it Is now further ordered and deereed that H. S. A. Stewart, one of 
the receivers heretof ore appointed by thls court in this proceedlng, having 
by order of this court been relieved from the further performance of thls 
trust and ail the powers and duties of the receivers having been eommitted 
to the co-receivers, Wm. L. Abbott, the said Wm. L. Abbott, as l'eceiver, is or- 
dered and directed to proceed as expeditiously as is advantageous to the trust 
with the liquidation of the assets remaining in bis hands after the payment 
of creditors and the distribution of the proceeds derived from such assets to 
the persons entitled thereto, as hereafter determined and directed by this 
court." 

On the same day, the court made the follovi'ing order and decree 
upon the pétition of the state receiver filed March 2, 1908, and his 
supplemental pétition filed December 26, 1908 : 

"And now, to wit, January 5, 1909, thls matter came on to be heard upon 
the pétition and supplemental pétition of J. D. Lyon, receiver of the Iron 
City Trust Company, appointed by the court of common pleas of Dauphin 
eounty, Pa., on which pétition a rule was grauted on W. L. Abbott, and H. S. 
A. Stewart, receivers of the said Trust Company, appointed by this honorable 
court, to show cause why they should not be discharged from their trust and 
the assois In their hands turned over to the petltioner, and upon the answers 
thereto duly filed by W. L. Abbott and H., S. A. Stewart, receivers, upon con- 
sidération thereof, the rule to show cause Is discharged and the pétition and 
supplemental pétition of J. D. Lyon, receiver, as aforesaid, are refused." 
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On February 6, 1908, Lyon, the receiver appointed by the Dauphin 
county court, appealed from the decree of January 2, 1909, and from 
the two decrees of January 5, 1909, and on the same day filed his 
spécifications of error in relation thereto. 

Afterwards, on February 13, 1909, the court below, on the pétition 
of W. L. Abbott, as acting receiver of the trust company, made the 
following order or decree : 

"And now, February 13, 1909, the foregolng pétition having been presented 
In open court, It Is ordered to be flled, and the receivers of the Iron City 
Trust Company are now granted leave to withdraw their pétition for discharge 
filed In thls proceedlng on November 14, 1908. Thls order Is made to take ef- 
feet as of January 2, 1909." 

On the same day, February 13, 1909, Lyon appealed from the last 
mentioned decree and filed his spécification of error relating thereto. 

The appellant now contends that the decree of January 2, the two 
decrees of January 5th, and the decree of February 13th, are erro- 
neous. 

No question as to the right of the court below to take jurisdiction 
of the cause presented to it by the bill and answer filed October 23, 
1907, is hère raised. In their brief the counsel for the appellant say : 

"Our position Is that for the purposes of thls case we concède the jurisdic- 
tion of the circuit court and Its receivers to admlnister thls estate up untll 
the tlme that ail creditors had been paid in full and the rlghts of the com- 
plalnants In the blU determlned, and that the jurisdiction to thls extent was 
not afCected nor the proceedings abated by the subséquent dissolution of the- 
corporation by the decree of the state court" 

We are thus relieved from the duty of considering whether the 
Circuit Court's jurisdiction might hâve been successfully assailed ei- 
ther on the ground that the plaintifïs in the proceeding were mère sim- 
ple contraet creditors or for any other reason. The receivers of the 
court below hâve paid in full the claims of ail creditors. The only 
question now to be considered therefore is, to whom shall the large 
surplus in the hands of the receivers, being assets worth over $2,500,- 
000, be delivered and paid. Shall it be to the stockholders of the dis- 
solved corporation or to the receiver appointed by the state court? 

Since the commencement of this suit, it has been decided by the Su- 
prême Court of the state of Pennsylvania, in the case of Jones & Lin- 
coln Savings & Trust Co., 222 Pa.'325, 71 Atl. 209, affirming the judg- 
ment of the court of common pleas of Phfladelphia county, and adopt- 
ing the opinion of Judge Wilson of that court as its own, that the stat- 
ute of Pennsylvania of 1895, above referred to, does not confer such 
exclusive jurisdiction upon the court of common pleas of Dauphin 
county as to supersede and render void ail other proceedings regularly 
and previously instituted in a court of compétent jurisdiction, for the 
settlement of the affairs of a corporation. In the opinion referred to, 
Judge Wilson says: 

"We hâve not been asked by the plalntlfC to do anythlng whlch the statute 
above referred to authorizes. We are not asked to dissolve the corporation. 
We are not asked to glve time for maklng good an impaired capital or to 
make a decree based upon proofs of unsafe or improper conduct of business. 
On the contrary, we are asked only to give a relief which is customary and 
ofteu afforded, and whleh has no référence whatever to the remédies of a 
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publie eharacter that the statute affords. So far as \ve can see, there îs noth- 
Ing in any proper action which we hâve taken or may hereafter take in tlie 
case that will Interfère with the commonwealth's effecting ail that ought to 
be done, in any interost which needs to be regarded, without iufringing upou 
the previously acquired jurisdiction of this court." 

This is the construction given by the highest court of the state of 
Pennsylvania to the législation of that state, with which we are hère 
concerned. The jurisdiction of the court below in this suit is found- 
ed upon the diverse citizenship of the parties complainant and défend- 
ant in the original bill. Assuming the right of the court below to 
take jurisdiction of the cause, inasmuch as the appellant concèdes that 
right, the court was exercising a jurisdiction concurrent with the 
courts of the state of Pennsylvania, and it was administering the law 
of that state. What a state court could hâve done, it could do. The 
décision of the Suprême Court of Pennsykania, above referred to, 
sets at rest any doubt as to the jurisdiction of the court below to en- 
tertain a suit, unafïected by the proceedings in the Dauphin county 
court of common pleas, under the provisions of the state statute above 
referred to. 

But the question arises, What was the end of the litigation in the 
court below ? In considering this question, we cannot ignore or be in- 
diffèrent to thèse proceedings in the state court instituted by the At- 
torney General under the authority of the state statute above referred 
to. We should regard it as a state court would be bound to regard 
it, if the jurisdiction of such a court had been invoked in this case 
instead of the concurrent jurisdiction of the court below. 

The défendant corporation was a créature of the laws of Pennsyl- 
vania, and by those laws the rules governing its existence were pre- 
scribed. The measure of control to be exercised over its own corpora- 
tions was determinable by the law and policy of the state to which 
they owed their being. By the législation hère in question, the state 
of Pennsylvania has seen fît to subject such corporations to supervi- 
sion and administrative control and has ordained the proceedings, 
partly administrative and partly judicial, by which the life of such 
corporations may be determined and their affairs wound up and liqui- 
dated. The judicial proceeding is not one that may be instituted by 
private parties, but by the Attorney General of the state, acting on be- 
half of the commonwealth and in the interest of the public. Such a 
proceeding is not one of which a United States court can hâve concur- 
rent jurisdiction. It does not involve a controversy between private 
parties, whether citizens of the same state or of différent states. 

The Suprême Court of Pennsylvania has decided, as we hâve seen, 
that such proceeding does not exclude the jurisdiction of the courts, 
state or fédéral, as regards the ordinary litigation in which the corpora- 
tion as a party may be involved, growing out of controversies of a pri- 
vate and civil nature. But such litigation clearly does not exempt the 
corporation involved from the control of the state law or in any wise 
abrogate or suspend the proceedings instituted by public officers vmder 
the authority of the law, for ending the life of such corporation and 
liquidating its afïairs. That the life of the défendant corporation was 
ended by the decree of the Dauphin county court, is admitted on ail 
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hands, and the further proceedings in the court below were had with 
the récognition of that fact. But under thèse proceedings, and in 
pursuance of their character, as determined by tlie bill filed by tlie com- 
plainants, as creditors, the receivers appointed by the court below had 
proceeded to take possession of the assets and administer the same for 
the purpose of paying the debts of the corporation. This, as we hâve 
seen, it is conceded the court below was compétent to do, notwithstand- 
ing the proceeding subsequently instituted in the state court. 

But the court below has clearly exhausted its jurisdiction, so far 
as the purposes of the original bill are concerned. That bill did not 
contemplate a dissolution of the corporation and a winding up of its 
business, indeed, the court was without jurisdiction for that purpose. 
The most that it could hâve done was, after the payment of ail claims 
and the conservation of the défendant company's assets, to order the 
balance thereof remaining in its custody to be returned to the défendant 
corporation. It is, however, not denied that, by due proceedings had 
in accordance with the requirements of the state law, the corporation 
défendant has been dissolved and it is legally dead, and that the receiver 
appointed by the state court is the légal représentative thereof. The 
position of such receiver présents a not remote analogy to that of an 
administrator duly appointed by a probate court representing the es- 
tate of his intestate. If an intestate die pending a suit by a creditor 
against him, and there be a surplus remaining after the creditor has 
been fully satisfied, the court will direct that surplus to be paid, not to 
the distributees of his estate, but to the administrator duly appointed 
as his légal représentative. Without pressing this analogy too far, 
it serves to throw some light on the position of the receiver'of the 
state court, the appellant in this case, in the demand made by his sup- 
plemental pétition, that the balance of the assets remaining in the 
hands of the court, after the accomplishment of the purposes of the 
said suit, be turned over to him as the légal représentative of the de- 
funct corporation. This pétition in no wise assumed or required that 
the proceedings in the court below should be abrogated or suspended. 
It was merely an application that the funds in the hands of the court, 
and about to be distributed, should be paid to him in his représentative 
capacity, and not directly to the stockholders. 

We do not think the refusai of the court by its decree of January 5, 
1909, to grant the pétition of the state receiver, can be justitied by the 
allowance of the amendment to the bill by the other decree of January 
5, 1909, and the intervention allowed by the decree of January 2, 1909. 
Thèse two decrees changed the whole character of the bill, as a credit- 
or's bill, and allowed the original complainants and others to appear 
in the character of stockholders, asking for a winding up of the corpo- 
ration and the distribution of its assets. The amendment amounted to 
a new cause of action. "To insert a wholly différent cause is not prop- 
erly an amendment." Shields v. Barrow, 17 How. 130, 15 L,. Ed. 158. 
But, apart from the propriety of allowing the amendment (a matter 
largely within the discrétion of the court), it is clear that the court 
could not grant the prayer of the bill, as amended. This court, as 
well as the court below, is administering the law of Pennsylvania, and 
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no statute of that state has been brought to our attention by whicb 
a court of equity is authorized to dissolve a corporation or wind up 
is affairs and sequestrate its property. 5 Pom. Eq. Jur. § 119. "It 
is well settled that, in the absence of a statute enlarging its powers, 
a court of equity has no jurisdiction at the suit of a shareholder or 
other private person, to dissolve a corporation." Pearce v. Sutherland 
(C. C. A. 9th Circuit) 164 Fed. 609; Conklin v. U. S. Shipbuilding 
Co. (C. C.) 140" Fed. 219. So far as appears, the only statute of 
Pennsylvania is the one above referred to, providing for the disso- 
lution of the corporation, at the instance of the Attorney General of 
the State, and the winding up of its affairs by a receiver appointed by 
the court for that purpose. The Suprême Court of Pennsylvania in the 
opinion which we hâve already cited, while deciding that proceedings 
under this statute were not exclusive of the ordinary suits in which 
corporations might be involved in state courts other than the court of 
common pleas of Dauphin county, by no means decided that there was 
concurrent jurisdiction in any of those courts in a private suit to dis- 
solve or wind up the affairs of the corporation. 

There was no doubt convenience to ail the parties concerned in the 
course adopted by the court below in this particular case, in ordering 
the funds in its hands to be paid directly to the stockholders, and we 
may admit that both time and expense would be saved thereby, but 
we cannot, on the score of convenience in this particular case, arbitrari- 
ly disregard the demand made by the state through its oiïîcial repré- 
sentatives. The state of Pennsylvania has seen fit, in the exercise of 
its plenary control over its own corporations, to provide for their dis- 
solution, and has created an ofîicer through whose hands the assets 
of a defunct corporation must pass to its stockholders. This législa- 
tion controls us, as it would control a state court, and we are compelled 
to the conclusion that there was error in the decree of the court below 
denying the pétition of the state receiver. 

The decrees appealed from must therefore be reversed, and it is 
so ordered. 
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(Circuit Court of Appeals, Third Circuit. May 4, 1909.) 

No. 13. 

* 

1. Masteb and Servant (§ 101*)— Mastib's Liabilitt foe Injurt to Servant 

— Defective Tools. 

A œere imperfection in a tool furnlshed by a master for the use of liis 
servants, by reason of whicli bodily injury results to a servant, does not 
necessarily import actionable négligence on tlie part of the master, the 
extent of whose obligation is to exercise reasonable care to provide rea- 
souably safe tools. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 135, 
171-174, lSO-184, 192; Dec. Dig. § 101.*] 

2. Master and Seevant (| 125*)— Masteb's Liabilitt for Injubt to Servant 

—Defective Tool. 

Plaintiff, employed by défendant as an Iron worker, whlle holding a 
chlsel which was being struck by another employé wlth a sledge, was 

*For other cases see same topic & S numbbb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



O'HARA V. BROWN HOISTING MACH. CO. 895 

etruek In the ej'e and Injured by a fragment whloh broke f rom the face 
of the sledge. The sledge was purchàsed from a manufacturer of hlgh 
Standing and was not known to be defectlTe, nor did It appear that there 
was any defect thereln whicb could hâve been dlscovered by a reasonable 
Inspection. Held, that such facts did not establish any negligenc» 'in the 
part of défendant whicU rendered it liable for the injury, whlch ïuust be 
regarded as the resuit of an accident wlthout culpable négligence on the 
part of any one. 

[Ed. Note. — For other cases, see Mâster and Servant, Cent Dig. |§ 343- 
246 ; Dec. Dig. S 125.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

T. Mercer Morton, for plaintiff in error. 

David Reed, for défendant in error. ^ 

Before GRAY and BUFFINGTON, Circuit Judges.'and BRAD- 
FORD, District Judge. 

BRADFORD, District Judge. In^ this case John O'Hara seeks 
by writ of error to reverse a judgment rendered against him by the 
Circuit Court of the United States for the Western District of Penn- 
sylvania, in an action of trespass brought by him against the Brown 
Hoisting Machine Company, hereinafter referred to as the défendant, 
The judgment was entered on a verdict for the défendant retumed 
by direction of the court and the substantial question raised by the 
assignments of error is whether the court erred in directing under the 
pleadings and évidence such verdict. O'Hara in his statement of 
claim, among other things, alleged as foUows : 

"The plaintiff on and prlor to the 20th of November, 1906, was in the em- 
ploy of the défendant as a structural iron worker, and on the date aforesâid, 
while attending to, and In the course of his dutles as such employé, he was 
holding a certain steel cutter, or chisel, on a certain Iron, or steel, rivet, while 
another employé of the défendant, in the performance of his duty, struck said 
cutter, or chisel, with a sledge of Iron and steel weighing about elght pounds, 
when, by reason of sald sledge being a defectlve, Improper and dangeroua 
tool, a pièce of steel from ofC the face or surface of same, struck, penetrated 
and became Imbedded in plalntlfTs left eye, injuring it to such an extent that 
it was destroyed and had to be taken out. Plaintiff avers that the said Injury 
was caused through the négligence and carelessness of the défendant aforesâid, 
not regardlng Its duty In that behalf, in faillng to provide Its employés safe 
and proper tools for the dolng of their said work, viz.: In failing to provide 
sald employé, uslng said sledge, wlth a good, perîect, safe and proper sledge 
with which to strike sald cutter In the hauds of the plaintiff; but, on the con- 
trary, the same was so caused by reason of défendant fumlshing sald employé 
uslng said sledge with a tool which was dangerous, defectlve, eracked and 
improper; wlthout the knowledge or consent of the plaintiff as to the condi- 
tion of the same. And the plaintiff avers that the défendant well knew, oif 
on the exercise of such reasonable care as it was its duty to exercise in the 
premises, shonld bave ascertained, and known, of the defectlve and dangerous 
condition of said sledge." 

That the plaintiff lost an eye through its pénétration by a minute 
pièce of steel detached from the face of the sledge or maul when, in 
the hands of another workman, it struck a chisel held by the plaintiff, 
is beyond doubt. No élément of contributory négligence on the part 
of the plaintiff, or of négligence on the part of his fellow-servant whb 

*For otlier oasee see aame toplc & i nvmbes <■> ''>~ A Aœ. Dles. 1907 ta date, ft Bes'r luâexa* 
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used the siedge, is presented in the case. The only substantial ques- 
tion with which we hâve to deal is whether the défendant was guilty 
of actionable neghgence in not ascertaining the imperfection in the 
siedge and preventing its use before the occurrence of the accident. 
A mère imperfection in an implement or tool furnished by a master by 
reason of which bodily injury results to his servant does not neces- 
sarily import actionable négligence on the part of the former. One 
of the duties of a master is to exercise reasonable care and circum- 
spection to provide reasonably saf e tools and implements to be used 
by his servants, and he owes this duty not only to those of his servants 
who are to use them, but equally to other servants in close proximity 
to those by whom they are to be used. But the master is not an in- 
surer either of the absolute safety or reasonable safety of tools fur- 
nished by him. The extent of the obligation resting on him in this 
connection is to exercise reasonable care and circumspection to pro- 
vide reasonably safe tools and when he has donc this he has fuUy per- 
formed his duty and cannot be held liable for the conséquences of any 
undiscovered defects or imperfections in them. It appears from the 
évidence that the siedge in question, together with many others, was 
obtained by the défendant from a tool manufacturing company of 
high standing, and there is nothing to indicate that when purchased 
it was not in ail respects sound and perfect. It fairly may be inferred 
that whatever defect existed in it immediately before the accident was 
fhe resuit of use or vvear. So far as a master is under an obligation 
to mend or repair tools his duty is to exercise reasonable care to keep 
them in reasonably safe and proper condition, and this duty is prima- 
riiy that of the master, and is not discharged or affected by the sélec- 
tion or appointment of any particular person or persons to make or 
.supervise such mending or repairing; the négligence of such person 
or persons in such case being the négligence of the master, and not 
merely that of a fellow-servant or fellow-servants for the conséquences 
of which the master enjoys immunity. The cases hâve established a 
limitation on the duty of the master to inspect tools and implements 
used by his servants and to mend or repair the same with reasonable 
care. A distinction is drawn between common and ordinary tools used 
by ordinary workmen, who by the nature of their employment may 
fairly be considered compétent to ascertain and remedy their defects 
resulting from usé and wear, and tools of spécial construction which 
for their maintenance in safe and proper condition require the atten- 
tion of men skilled in the inspection and repair of similar appliances. 
To fasten on the master the duty of inspection with respect to such 
common and ordinary tools wbuld place an undue and frequently in- 
supportable burden on his shoulders, unreasonable to require and 
forbidden by the exigencies of business. The master is entitled to rely 
on the presumption that servants using such tools will seasonably dis- 
cover defects of which the master has no knowledge or notice. But 
with respect to tools of spécial construction requiring skilled and 
.spécial knowledge for their proper maintenance the duty of inspection 
and examination cannot be shifted from the master to the servant, 
and the former will be held hable for injuries resulting from an omis- 
sion of reasonable care in that regard. In this case theré was much 
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discussion between counsel over the question whether the siedge used 
at the time of the plaintiff's injury was a common and ordinary tool 
not requiring inspection by the défendant, or a tool of spécial con- 
struction requiring such inspection. In view of the évidence we do 
not regard this contention as material. There is absolutely no proof 
showing or tending to show that the défendant, or any of its officers, 
agents or employés, had prior to the accident any knowledge, intima- 
tion or suspicion that the siedge was in any respect unsafe or defective. 
If it be considered a common and ordinary tool there was, therefore, 
no liability on the part of the défendant for the accident. On the 
other hand, if regarded as a tool of spécial construction, requiring 
inspection and examination with reasonable care by the défendant, 
through the custodian of its tools and implements, or any of its other 
servants or agents, we are equally unable to perceive any ground on 
which the défendant can be held Hable. On the latter hyjiothesis the 
défendant was bound to an exercise of only reasonable care. It owed 
no duty to exercise extrême care or make a microscopic examination 
of the face of the siedge. Whatever crack or fracture it contained 
prior to the accident was so minute as not to be calculated to disclose 
itself to the eye of one either using it or looking at it with only ordi- 
nary attention. The siedge had been used before and nothing had 
occurred to suggest that it was in any respect unsound or dangerous. 
Under the circumstances the défendant cannot, we think, be held liable 
without requiring of it more than the law demands or would justify. 
The lamentable bodily injury suffered by the plaintiff must be re- 
garded as the resuit of an accident without culpable neghgence on the 
part of any one. The law unfortunately can afford him no réparation. 
The judgment of the court below, therefore, must be afïirmed with 
costs, and it is so ordered. 



UNITED STATES v. MARTORANA. 

(Circuit Court of Appeals, Thlrd Circuit. May 25, 1909.) 

No. 20. 

AMIENS (§ 68*)— NATTJBALIZATION— SUFFICIENCY OF PETITION— AmÉNDMENT. 

Under Natui-alization Act June 29, 1906, c. 3592, § 4, 34 Stat. 596 (U. S. 
Comp. St. Supp. 1907, p. 420>, whicli requires a pétition for naturalizatlon 
to be verifled by the affidavits "of at least two crédible witnesses who 
are citizens of the United States," stating certain facts relating to the 
applieant, a pétition not so verifled by at least two persons who are citi- 
zens is not merely voidable but void, and cannot be amended. 

[Ed. Note. — For other cases, see Aliens, Dec. Dlg. § 68.*] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylyania. 

For opinion below, see 159 Fed. 1010. . 

Wm. S. Gregg, for appellant. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

*Por otber cases see same toplc & S nvmbeb in Dec. ft Am. Digs. 1907 to date, & Rep'r Indexes 
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BRADFORD, District Judge. This is an appeal by the United 
States, of Amçrica from an order or decree of the District Court of the 
United States for the Eastern District of Pennsylvania admitting Santi 
Martorana to citizenship. It appears from the record that Lorella S. 
Martorana, his wife, one of the two original witnesses verifying the 
pétition for naturahzation, was net at the time it vvas filed a citizen of 
the United States ; that on the day fixed for final action on the péti- 
tion a motion made on behalf of the United States for its dismissal 
on that ground was denied ; that the applicant was permitted by the 
court below to amend his pétition by having it verified by a compétent 
witness in lieu of Mrs. Martorana and by reposting the names of the 
witnesses for the period of ninety days before another day fixed for 
final action on the pétition ; and that under thèse circumstances and 
after the expiration of such period of ninety days the court below by 
order or decree admitted the petitioner to become a citizen of the 
United States. Admission to citizenship is whoUy a subject of statu- 
tory law or treaty stipulation. Aside from affirmative législation or 
treaty provision by the state or nation whose protection and privilèges 
are sought by a foreigner, there is no inhérent right in him to enjoy 
such protection or privilèges and no obligation on its part to permit 
him to do so. Of necessity every state or nation must détermine for 
itself who shall enjoy the rights of membership in the body politic of 
which it consists, and before a right to such enjoyment can be acquired 
by an ahen ail the prescribed conditions must be fully satisfied. The 
act of June 29, 1906, c. 3592, relating to the naturahzation of aliens, 
34 Stat. 596 (U. S. Comp. St. Supp. 1907, p. 419) expressly déclares, 
among other things, that there shall be at least two verifying witnesses 
to the pétition who are "citizens of the United States," and that they 
shall state in their affidàvits that they hâve "personally known the 
applicant to be a résident of the United States for a period of at least 
five years continuously, and of the state, territory, or district in which 
the application is made for a period of at least one year immediately 
preceding the date of the filing of his pétition, and that they each hâve 
Personal knowledge that the petitioner is a person of good moral char- 
acter, and that he is in every way qualified, in their opinion, to be 
admitted as a citizen of the United States." We think that compli- 
ance with thèse requirements is essential to the validity of the pétition, 
and that there is no sound distinction between a pétition sworn to by 
only one witness and a pétition not sworn to by any witness. In either 
case the pétition is not voidable, but void. It is a nullity, and as such 
cannot be amended, as in point of law there is nothing to amend by, 
and nothing to afnend. The provision in section 6 for summoning oth- 
er witnesses in casé those named by the applicant can not be produced 
manifestly relates to the means of proving the material averments con- 
tained in a valid pétition and has no bearing on the question of the 
validity or invalidity of a pétition not duly verified before filing by 
at least two citizens of the United States. Any view of the opération 
of the act antagonistic to that now expressed would, we think, be not 
only unwarranted by the canons of statutory construction, but cal- 
culated to produce confusion in the administration of the law. Section 
6 of the act provides, among other things, that "pétitions for naturaliza- 
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tion may be made and filed during term time or vacation of the court 
and shall be docketed the same day as filed, but final action thereon 
shall be had only on stated days, to be fixed by rule of the court, and 
in no case shall final action be had upon a pétition until at least ninety 
days hâve elapsed after filing and posting the notice of such pétition." 
If a pétition having no or only one verifying witness, or no or only 
one compétent witness, can be amended by its vérification by two 
compétent witnesses or an additional compétent witness, as the case may 
be, for what period of ninety days shall the name or names of such wit- 
ness or witnesses be posted? If the name of only one compétent witness 
has already been posted will it be necessary to post his name for an 
additional period of ninety days together with the name of the sub- 
stituted witness? It is unnecessary to multiply such suggestions to 
show that departure from the express provision of the act is calculated 
to lead to uncertainty and questions which should be avoided. It is 
much simpler and will, we think, involve no undue hardship to aliens 
seeking to acquire the rights and privilèges of American citizenship 
to require them to conform to the plain mandate of the law. 

For the reasons given the order or decree appealed from must be re- 
versed, with costs, and it is so ordered. 



WnOLY V. BRITISH & FOREIGN S. S. CO., Limited. 

(Circ-uit Court of Appeals, Second Circuit. May 25, 1909.) 

No. 277. 

SlIIPPING (§ 84*) — LiABlLITIES OF VeSSEL— TORTS— rEESONAL In.JURIES. 

Where a section of a liateli cover was so short as to require bloclving 
to keep it in place, but tlie cover was not otlierwise defective, the injury 
of a lougshoremau by the tipping of such cover, which fellow worlviueu 
had failed to bloeJj vvhen replaciug it, is churgeable to the négligence of 
fellow servants, and the vessel is not Uable therefor. 

[Ed. Note. — For other cases, see Sliipping, Cent. Dig. § 349; I)ec. Dig. 
§• 84.*] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause comes hère upon appeal to review a decree of the Dis- 
trict Court (158 Fed. 379) dismissing the libel of libelant, a longshore- 
man, who was injured by the tipping up of a section of hatch cover, 
which caused him to fall into the hold of respondent's steamer St 
Fillans. 

Alvin C. Cass (Avery F. Cushman, of counsel), for appellant. 
Wing, Putnam & Burlingham (James Forrester, of counsel), for ap- 
pellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The majority of the court are unable to distin- 
guish this case from McDonnell v. Oceanic Steam Navigation Co., 143 
Fed. 480, 74 C. C. A. 500. In that case, as in this, the section of hatch 

•For other cases see same toplc & § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cover, which was so short as to require blocking to keep it in place, 
gave way because it was not wedged, so as to bear properly on tlie 
flange. We held in the earlier case that the négligence was that of 
defendant's fellow servants in setting the cover without wedging it, 
and that there could be no recovery. In the case at bar the District 
Judge found that: 

"Tljere are but two exiilanations of the accident. Either the stevedore who 
chocked this partlcular hatch cover wedged It in such a position that it did 
not hâve suiîicient purchase at the lower end, or, If he inserted the blocks 
properly aud rendered the hatch cover immovable, Its condition was there- 
after changed through the actions of the stevedores tliemselves prior to the 
time of the action, and on neither theory can the vessel be held liable." 

In thèse findings and conclusion we concur. This case is distin- 
guished from International Mercantile Marine Co. v. Fleming, 151 
Fed. 203, 80 C. C. A. 479, by the circumstance that in that case the 
appliances for covering the hatch "had become dangerous by the ac- 
cumulation of débris which had so hardened in the slots that the 
strong-back which was, so to speak, the keystone of the structure, 
could not be properly set, thus rendering the entire covering unsuit- 
able and dangerous." There is no testimony of any such condition 
hère. 

The decree is affirmed, with costs. 



ST. LAWRENCE TP. v. FURMAN. 

(Circuit Court of Appeals, EIghth Circuit. June 3, 1900.) 

No. 2,912. 

1. SIUNICIPAI. COBPORATIONS (§ 943*) — BONDS— LIMITATION OF ISTDEBTEDNESS 

— CONSTBUCTIVE NOTICE. 

A purchaser of bonds of a munlclpality which is subject to a consti- 
tutional provision limiting its Indebtedness to a certain percentage of its 
assessed valuatlon is bound to ascertaln at his péril from the public 
records the ainount of such valuatlon, and récitals In the bonds that 
they do not exceed the limitation afCord him no protection in that respect. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1976; Dec. Dig. § 943.*] 

2. Municipal Corporations (§ 943*) — Bonds— Consthuctive Notice op II- 

leoality. 

If municipal bonds disclose upon their face an issue lu excess of the 
constitutional limitation, a purchaser cannot rely upon a récital to the 
contra ry. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1970; Dec. Dig. § 943.*] 

3. Municipal Cobpohations (§ 943*) — Bonds— Constructive Notice of Ilue- 

GALITY — "Ténor." 

Bonds of a monicipallty contained récitals as follows: "This bond is 
one of a séries numbered from 1 to 23 inclusive of like ténor and date." 
The bonds in suit were Nos. 17 to 23, Inclusive, and were for $.")00 eacli. 
Held, that the use of the Word "ténor" falrly imported that the other 
bonds were for the saine amouut, and that a purchaser was charged with 
notice of such fact, and that such bonds were the last of the séries and 

♦For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indej 
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consequently illégal, since tbe aggreg.ite amonnt far exreeded tlie liiiiit 
placed upon the inclebtedness of the munleipallty by tbe state Constitu- 
tion. 

[Ed. Note. — For otber cases, see Municipal Corporations, Dec. Dig. § 
943.* 

For other définitions, see Words and Pbrases, vol. 8, p. 6915.] 

Riner, District Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Tbls Is an action brought by the plalntlfC agalust the townsbip of St. Law- 
rence, in Hand county, S. D., to recover the principal and interest on six mu- 
nicipal bonds for $.500 each. Tbe bonds contain the foUowlng stateuieiit: 
"This bond is one of a séries numbered from 1 to 23 inclusive, of llke ténor 
and date." The entlre séries was put out In three separate Issues. Nos. 1 
to 6 for $500 each were sold November 6, 1891. Nos. 7 to 10, comblned into 
two bonds for $1,000 each, one bond for $2,500 and one for $500 (maklng the 
aggregate of 10 bonds for $500 each), were issued January 3, 1893. The last 
issue, the one hère Involved, embraclng Nos. 17 to 22, inclusive, belng six 
bonds for $500 each, were issued November 4, 1894. The Constitution of 
South Dakota limited the indebtedness of the défendant to 5 per cent, of the 
assessed value of Its property. At the time of tbe first sale of bonds in 1891, 
that value was $86,905. At the time the bonds hère in suit were sold, it 
had increased to $112,033. At that time, therefore, the debt limit flxed by 
the Constitution was $5601.65. The bonds contalned the following recita- 
tion: "It is further certified that the amount of this issue does not exceed 
the limit prescribed by the Constitution and laws of the state of South 
Dakota.''' The bonds do not state speclflcally on thelr face the total amount 
of the issue. Thelr ouly référence on that subject is the statement contained 
in each bond that it is "one of a séries numbered from 1 to 23, inclusive, 
of llke ténor and date." The townsbip bases its défense upon the constltu- 
tional limitation. The plaintifC clalms an estoppel upon the récital of the 
bonds that they dld not exceed that limit. By wrltten stipulation the case 
was trled before the court wltbout a jury, and resulted in a judgment in fa- 
vor of the plaintifC for the full amount clalmed. 

A. K. Gardner (R. W. Stewart, on the brief), for plaintiff in error. 
A. B. Fairbank (Crawford, Taylor & Fairbatik, on the brief), for 
défendant in error. 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

AMIDON, District Judge (a:fter stating the facts as above). The 
vaHdity of the bonds is conditioned by the Constitution upon two 
facts: The assessed vaUie of the taxable property of the townsbip, 
and the amount of its indebtedness. Ail the authorities agrée that the 
purchaser of municipal bonds subject to such a limitation is bound to 
ascertain at his péril from the public records the assessed valuation 
of the property within the municipality. Récitals in the bonds afford 
him no protection upon that subject. Suttlifï v. Eake Co. Commis- 
sioners, 147 U. S. 230, 13 Sup. Ct. 318, 37 E. Ed. 145 ; Dixon Co. v. 
Field, 111 U. S. 83, 4 Sup. Ct. 315, 38 L. Ed. 360; Gunnison Co. 
Commissioners v. Rollins, 173 U. S. 255, 19 Sup. Ct. 390, 43 L- Ed. 
689. Thèse authorities are equally emphatic that, if the bonds disclose 
upon their face an issue in excess of the constitutional limitation, a 

*For other cases see same topic & | numbke In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
171 F.— 26 
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purchaser cannot rely upon a récital to the contrary. In our judgmeni 
the bonds hère sued upon, when properly construed, contain such a 
disclosure. Eaçh bond stated that it was one of a séries numbered 
from 1 to 23, inclusive, of like ténor and date. The bonds in suit also 
show upon their face that they were the last of the séries, and fairly 
import that the preceding numbers had already been issued. Does the 
statement that ail the séries were of "like ténor" fairly indicate that 
the bonds were ail for $500 each? We think it does. The word "tén- 
or" has a clear, légal signification. According to Bouvier it means 
"an exact copy of a writing, set forth in the words and figures of it. 
It difïers from purport, which is only the substance or gênerai import 
of the instrument." So far as we are aware, the term has never had 
any other meaning in the law. It is hère used in a légal instrument, 
and, there being nothing to évidence a différent intent, it should be 
given its ordinary légal significancc: So interpreted, the bonds clear- 
ly informed the purchaser that their issue created an indebtedness of 
$11,000, a palpable violation of the constitutional restriction. An es- 
toppel cannot arise in favor of the purchaser of municipal bonds which 
thus bear upon their face the évidence of their invalidity. 

The décision cited by défendant in error, Town Council v. Union 
National Bank, 75 Miss. 1, 22 South. 291, is not controUing. In that 
case a municipal corporation was authorized to issue refunding bonds. 
The act provided that the new bonds should be of like ténor with the 
old ones. The new bonds were issued in différent dénominations. 
They were, however, exchanged for the old bonds, which were de- 
stroyed, and the indebtedness was in no way increased by the change 
in the dénominations. The suit was brought on the'refimding bonds, 
and payment was resisted because they were not of like ténor with 
the old ones. The provision of the statute, however, was merely di- 
rectory, and not a limitation upon the power of the municipality, and, 
the défendant having received the full considération, the court very 
properly held that the défense was untenable. Hère the question is 
presented in an entirely différent form. We are asked to say what 
the fair and usual meaning. of the words "like ténor" is when used in 
a municipal bond, and, for reasons already explained, we think it 
should receive its well-recognized meaning in the law. 

The judgment is reversed, and a new trial granted. 

RINER, District Judge, dissents. 



BRAXDOM et al. y. McOAUSLAND et .il. 

(Cii-fHit Court of Appeals, Eigbth Circuit. Juue 3, 1900.) 

No. 2,923. 

1. Fraud (§ .'iS*) — Action for Deoeit— Bubden and Suffipiency op Pnoor. 

A plaiutift, wlio seeks to recover damages for deceit, has tlie burden 
of proviiig by a prépondérance of tlie évidence, not only tlie f aise repré- 
sentations, but the amouut of damages which he suff'eved thereby. 

[Ed. Note. — For otber cases, see Fraud, Dec. Dig. I 58.*] 

•For othev cases see same topic & § NUMEbiî in Dec. & Am. Digs. 1907 to date, & Rep'r ludexen 
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2. Feaud (i 49*) — Actions— Tariance. 

An action for deceit, liased ou allégations that défendants gave plain- 
tlfEs a mortgage on property wliich they represented to be free of in- 
cumbranee, whereas it vyas iji fact either not in existence or incumber- 
ed for more than its value, is not supported by évidence showing tliat 
the défendants sold the property and diverted tlie proceeds to otlier uses. 
[Ed. Note. — For other cases, see Fraud, Dec. Dig. | 49.*] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Défendants in error were the plalutlffs below. Thelr complaint sets up a 
cause of action for deceit. It allèges that défendants executed a mortgage 
to them, purporting to cover 220 head of cattle, and containing a warranty 
that the cattle were free and clear from ail other Incumbrances. It is fur- 
ther alleged that défendants expres.sly represented that the cattle were in ex- 
istence, and were free from ail other liens. The fact Is charged to be that 
the cattle either were never in existence at ail, or were covered by other prior 
liens for more than thelr value. It is further alleged that plaintiffs, in re- 
1 lance upon thèse représentations, and wlthout knowledge of thelr falslty, 
loaned to défendants the sum of $9,420, of whieh amount they lost $5,671.11, 
for which sum they clalm damages. 

On the trial, in support of thls complaint, one of the plaintiffs testlfied that 
at about the time the mortgage matured he Inqulred of one of the défend- 
ants about the cattle, and was told by hlm that défendants never owned the 
cattle at any tlme. Thls évidence was squarely denled by the défendants, and 
évidence adduced showing beyond any doubt that they did own cattle cor- 
resjKîndlng to those mentloned in the mortgage, which were pastured during 
the summer, and prepared for market upon the farm where it was stated in 
the mortgage they were located, and that In the fall they were shlpped to 
market, sold, and the proceeds paid to other creditors. 

No évidence sufflcient to support a verdict was offered by the plaintiffs as 
to the value of the cattle. The only testlmony on that subject was vague and 
to the effect that the cattle were hardly worth as much as the mortgage in- 
debtedness. It also appeared from the évidence that nearly ail the considéra- 
tion for the note secured by the mortgage was an antécédent debt, and no 
évidence was adduced by the plaintiffs showing what in fact was parted witli 
in rellance upon the alleged false représentations, At the conclusion of the 
testimony défendants moved for a dlrected verdict, which motion was denled, 
and the case submitted to the jury, resultlng in a verdict and judgment in 
I)lalntilïs' favor. 

Bruce Barnett and Ralph F. Lozier, for plaintiflfs in error. 
Denton Dunn (Henry D. Ashley and William S. Gilbert, on the 
brief), for défendants in error. 

Before ADAMS, Circuit Judge, and RINER and AMIDON, Dis- 
trict Judges. 

AMIDON, District Judge (after stating the facts as above). Few 
things are more elementary in the law than that a plaintif? who seeks 
to recover damages for deceit has the bùrden of proving by a prépon- 
dérance of the évidence not only the false représentations, but the 
amount of damages which he sufifered thereby. Ming v. Woolfolk, 
116 U. S. 599, 603, 6 Sup. Ct. 489, 29 L. Ed. 740; Stratton's Inde- 
pendence V. Dines, 135 Fed. 449, 68 C. C. A. 161. This the plaintifïs 
in the présent case wholly failed to do. They neither showed the value 
of the cattle upon which they thought they were obtaining a first 
mortgage, the amount of prior mortgages, nor the value of the con- 

*For other cases eee same topic & $ nvmbee In Dec. & Am. Diss. 1907 to date, & Rep'r Indexe* 
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sideration with which they parted. The debt being an old one, and, 
so far as the évidence disdoses, being unsecured, the mortgage set up 
in tiie complaint, even if it was on fictitious property, left the plain- 
tifïs in no worse plight than they were at the time it was given. It 
is not even allégea in the complaint that they might hâve made their 
debt had it not been for this renev*^al ; but, if such a claim had been put 
forward, it would not support an action for deceit. Bradley v. Fuller, 
118 Mass. 239 ; Austin v. Barrows, 41 Conn. 287. Because the plain- 
tiffs failed to show that they were damaged in fact, or the amount of 
their damages, the défendants' motion at the close of the testimony for 
a directed verdict should hâve been granted. 

Again, the court in its charge used the following language : 

"If you flnd that the property was in existence, and not covered by other 
mortgages, and the défendant allowed the proceeds to be diverted to other 
channels, then that would be a fraud upon the plaintlfCs, and they would be 
entltled to recover." 

The défendants excepted to this portion of the charge. It was a 
clear departure from anything contained in the complaint, and there- 
fore was an improper ground of recovery to submit to the jury. 

The plaintiflfs in this case sought to make out a cause of action for 
deceit for the purpose of saving their claim from being barred by pro- 
ceedings in bankruptcy. In the pursuit of this theory they wholly dis- 
regarded the facts. The resuit is that their judgment is void, and must 
be set aside, and a new trial granted. 



BALLOT V. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. Aprll 28, 1909.) 

No. 818 (2,050). 

APPEAI. AND EbROB (§ 125*) — ReVIEW— JlTDGMENT BY CONSENT. 

An appellate court will not take jurlsdlction to revise a judgment en- 
tered by agreement. 

[Ed. Note. — For other cases, see Appeal and Errer, Cent. Dig. § 883; 
Dec. Dig. § 125.*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

The Circuit Court affirmed without written opinion a décision by 
the Board of United States General Appraisers, which had been ren- 
dered on the authority of U. S. v. Scfuggs, 156 Fed. 940, 84 C. C. A. 
440. ' 

Searle & Pillsbury (Everit Brown, of counsel, and Charles F. 
Searle, on the brief), for importer. 

William H. Garland, Asst. U. S. Atty., and Asa P. French, U. S. 
Atty. 

Before PUTNAM, Circuit Judge, and ALDRICH and DODGE, 
District Judges. 

*For otber cases see same topic & § ndmbeb In Dec. & Am. Diga. 1907 to date, iS: Rep'r Indexes 
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PUTNAM, Circuit Judge. This is a case touching classification 
imder the customs laws, in which a judgment was entered against 
the importer in the Circuit Court. Tiiereupon the importer appealed 
to us. 

It appears that the case was not judicially considered by the Cir- 
cuit Court. On the other hand, the following is shown by the record 
in that court: 

"Counsel for the respective parties hereto consent to the entry of an order 
of affirmance herein without further notice; the sald consent lieing given 
to expedite the final décision of the issue at bar in the United States Cir- 
cuit Court of Appeals, and said order to be without préjudice to the right 
of appeal of the importers therefrom." 

This was followed by an order of the court, to wit: 

"Now, after reading and flllng the foregoing consent of the parties hereto 
by their respective counsel, the décision of the Board of General Appraisers 
iB affirmed in accordance therewith." 

Thereupon the appeal was allowed, accompanied with an assign- 
ment of errors which opens : 

"The above appellant hereby assigna error to the décision and judg- 
ment," etc. 

As there was no judgment of the Circuit Court in a just sensé of 
the Word, there was no error; but we do not leave the rnatter on this 
technical statement. If we hear this appeal, we disregard the statute 
cstablishing this court, which constituted it for this purpose an appel- 
late tribunal ; and substantially we would act as a court of first in- 
stance. This is not only not allowable according to the rules of law, 
but, if accepted as a précèdent to be followed, would naturally resuit 
in a constantly widening departure from what the statute contem- 
plâtes, throwing on this court a burden which it is not proper for it 
to assume. Therefore the appeal must be dismissed. We are at lib- 
erty to state that our conclusion in this respect is in harmony with 
the informai opinions of the two Circuit Judges who did not sit on 
this appeal. 

We hâve, however, while considering the question of dismissal, in- 
cidentally opened the record on the merits. The question presented 
hère is between paragraphs 369 and 387 of the tarifï act of 1897 (Act 
July 24, 1897, c. 11, § 1, Schedules K, L, 30 Stat. 184, 186 [U. S. 
Comp. St. 1901. pp. 1667, 1669]). The United States rests on para-" 
graph 369 and the importer on paragraph 387; the former being in 
the wool schedule and the latter in the silk schedule. As stated by 
Judge Àdams, who delivered the opinion in United States v. Scruggs 
Company, in behalf of the Circuit Court of Appeals for the Êighth 
Circuit, passed down on November 6, 1907 (156 Fed. 940, 84 C. C. A. 
440), the issue there was precisely the same as it is hère. It was de- 
cided in favor of the United States. Upon an issue so doubtful as 
this appears to be, if we passed on the merits, having regard to our 
usual practice, we would follow the décision in the Eighth circuit, 
even though we did not concur in ail the reasoning of the opinion 
leading up to the final conclusion. That court had before it our opin^ 
ion in United States v. Walsh, 154 Fed. 770, 83 C. C. A. 472, and 
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it contains nothing inconsistent therewith; but, so far as it observes 
upon it, it correctly interprets it. 

The appeal is dismissed for want of jurisdiction, without préjudice, 
and without costs. 



HAREISON SUPPLY CO. v. UNITED STATES. 
(Circuit Court of Appeals, First Circuit. April 28, 1909.) 
No. 801 (1,756). 

1. CusTOMS Dûmes (§ 26*) — Classification— Ieon Sand— Ejusdem Gbneris— 

"Manufactures of Ikon." 

In construlng the provision In TariflC Act July 24, 1897. c. 11, § 1, Sched- 
ule C, par. 124, 30 Stat. 159 (U. S. Comp. St. 1901, p. 16.36), for "ail iron 
In * * * forms less flnislied than iron in bar'-', and more advanced 
than pig iron," held, that the test Is the degree of advaucement in manu- 
facture, rather than in reflnement or quallty, and that iron sand, a fin- 
ished manufactured article, is not wlthln sald provision, but is dutiable 
as "manufactures of Iron," under paragraph 193, 30 Stat. 167 (U. S. Comp. 
St. 1901, p. 1645). 

[Ed. Note.— For other cases, see Customs Duties, Dec. Dig. § 26.* 
For other définitions, see Words and Phrases, vol. 5, p. 4361.] 

2. Words and Phrases— "Article." 

The term "article" is commouly aceepted, in trade and elsewhere, as 
something différent from bulliy and heavy commodities. 

{Ed. Note. — For other définitions, see Words and Phrases, vol. 1, pp. 
511-515.] 

Appeal from the Circuit Court of the United States for the Dis- 
tri cl" o T JViîis^îich 11 sptt^s 

The provisions of Tariff Act July 24, 1897, c. 11, § 1, Schedule C, 
pars. 124, 193, 30 Stat. 159, 167 (U. S. Comp. St. 1901, pp. 1636, 
1645), referred to in the opinion herein, read as follows: 

"124. • * * Provided, that ail iron in slabs, blooms, loops, or other 
forms less finished than iron in bars, and more advanced than pig iron, ex- 
cept castings, shall be subject to a duty of five-tenths of one cent lier pound. 

"193. Articles or wares not specially provided for In this act, composed 
wholly or in part of iron, • * • and 'whether partly or wliolly manu- 
factured, forty-flve per centum ad valorem. 

Searle & Pillsbury (W. Wickham Smith and WaUer F. Welch, of 
.counsel, and Charles P. Searle, on the brief), for importers. 

William H. Garland, Asst. U. S. Atty., and Asa P. French, U. S- 
Atty. 

Before COIvT and PUTNAM, Circuit Judges, and AI^DRICH, 
District Judges. 

ALDRICH, District Judge. We think the decree of the Circuit 
Court in this case should beaffirmed. 

The collecter assessed a duty upon the importation in question under 
paragraph 193 of the tariff act of 1897 (Act July 34, 1897, c. 11, § 1, 
Schedule C, 30 Stat. 167 [U. S. Comp. St. 1901, p. 1645]). This 

>For other cases see sàme topic & § numbbk 1d Dec. & Aia. Digs, 1ÏI07 to date, & Rep'r Indexes 
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classification was sustained by the Board of General Appraisers, and 
upon appeal to the Circuit Court the décision of the Board of Apprais- 
ers was affirmed. The opinion of the Circuit Court is reported in 164 
Fed. 155, and fully describes the character of the importation, and 
suf&ciently sets ont the material part of the varions paragraphs of the 
tariflf act which require considération in connection with the questions 
raised before us by the importer. 

It is quite unnecessary, therefore, to dwell much upon the history 
of the case. The article in question was known as "iron sand." It is 
perfectly clear, and, indeed, it is admitted by the importer, that this 
product was wholly manufactured, finished, and ready for the ultimate 
use for which it was intended. It was manufactured or put in shape 
for use through melting iron and steel scraps, and through subject- 
ing a thin stream of the molten métal to a blast of steam which scatters 
it into small particles varying in size, which, dropping into water, are 
chilled and shaped. They are then sifted, whereby the various sizes 
are segregated, and, being ready for use, are placed in burlap bags 
for shipment to the markets and to the trade. Although some parts 
of the scraps are steel, and although the point in the earlier stages 
of this proceeding was taken that the articles in question were not 
composed wholly of iron, that point is not urged, and it is understood 
that it is abandoned. Therefore, we hâve to deal only with a finished 
manufactured article composed wholly of iron. 

In view of the sensé in which the term "article" is commonly accept- 
ed, in trade and elsewhere, as something dififerent from bulky and 
heavy commodities, if we were only to look at paragraph 193, it would 
seem quite clear that the manufactured article in question was covered 
by that paragraph ; but the contention of the importer is that this par- 
ticular article is not specially provided for in that paragraph, or any- 
where in the tariff act, and that it properly belongs to the proviso to 
paragraph 124, because it is iron less finished than iron in bars, which 
are specified in paragraph 124. The argument in support of this con- 
tention is chiefly based upon the idea that it is less advanccd in quality 
than iron in bars, and that the test is the degree of advancement in re- 
finement or quality, rather than the degree of advancement in manu- 
facture. 

The considération of a question of this kind, of course, necessarily 
involves statutory construction and the intention of the lawmaking 
power. It is difificult for us, and we think it would be unreasonably 
straining a point, to hold that Congress intended to place the infinitési- 
mal particles of iron in question, in a perfect state of manufacture so 
far as intended use is concerned, and which, as said by the Circuit 
Court, belong to a manufacture aside from the ordinary line of devel- 
opment of iron, into comparison with the bulky iron slabs, the iron in 
bars, the pig iron, and the other kinds of bulky iron products in vari- 
ous stages of development which are specified in paragraph 124. Up- 
on the particular question whether Congress intended to place a manu- 
factured article of the character in question into a class with the forms 
of iron dutiable under the proviso of paragraph 124, it is quite signif- 
icant that iron sand, according to the undisputed testimony, was not 
a product known to the iron and steel trade. 
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The argument of the importer is that his contention as to quality as 
the test is supported by tlie pirrase, "other forms less fmislied tlian iron 
in bars," used in paragraph 124, and that, as the article in question is 
less advanced in the direction of refinement than iron in bars, it is 
within the proviso of paragraph 124; in other words, that it is in a 
more crude state in respect to quality than iron in bars. Under this 
l^articular contention as to quality, considérable reliance is placed upon 
Roessler & Hasslacher Chemical Company v. United States (C. C.) 
94 Fed. 822. It seems to us, hovvever, that quality became the test in 
that case, because the words "article in a crude state" were used in 
the statute, and because the importation in question was "crude" in the 
tariff sensé of that particular statute, 

The argument of the importer apparently gets some support through 
analogy from the case of United States v. Binney, 82 Fed. 993, 27 C. 
C. A. 347. The décision in that case, upon a question treated as a 
doubtful one, was by Judge Townsend in the Circuit Court, and was 
affirmed by the Court of Appeals upon the opinion below. The case 
upon casual examination would seem to be quite close to the one we 
are considering. We think, however, on the whole, that it may be 
fairly distinguished from this case, because it would seem that the 
paragraphs in the two cases are somewhat différent and that Judge 
Townsend's décision to some extent turned upon the exceptionally 
broad terms of paragraph 122, which was there in question, and which 
covered "steel ingots and steel in ail forms and shapes," and because 
the article of importation in that case, although changed in form, re- 
mained steel. 

The decree of the Circuit Court is affirmed, without costs. 



AMERICAN SURETY CO. OF NEW YORK v. UNITED STxiTES. 
(Circuit Court of Appeals, Seventh Circuit. April 13, 1909.) 

No. 1,502. 

PosT Office (§■ 21*) — Transportation op Mails— Bonds, 

Where a contract for transportatlon of mail provlded that the con- 
tracter should account for and pay over ail inoney of the United States 
which might corne into his possession, he belng only required to carry 
mail, and not to carry money as sucli, his surety was not llable, on his 
bond for the faithful carrying ont of the contract, for the loss by robbery 
of money belonging to the United States, placed in his mail bag without 
his kiiovyledge or acquiescence, even though he was an Insurer of the safe 
delivery of money delivered to hlm for transportatiou with knowlcdge. 

[Ed. Note.— For other cases, see Post Office, Dec. Dig. § 21.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
For opinion below, see 155 Fed. 941, 
The facts are stated in the opinion. 

Brode B. Davis, for plaintiff in error. 

Edwin W. Sims and Seward S. Shirer, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

*For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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GROSSCUP, Circuit Judge. The judgment that this writ is 
brought to reverse is upon a verdict of a jury returned in pursuance 
of a direction of the judge that the jury should find the issues in favor 
of the défendant in error upon a certain count of the déclaration here- 
inafter referred to. 

The action was upon a bond given by the plaintifï in error to secure 
the performance of a contract between one George G. Travis and the 
United States, wherein the said Travis, in considération of the sum of 
five hundred eighty-eight dollars per annum, beginning the 15th day of 
February, 1900, and ending the 30th day of June, 1903, agreed to 
transport the mails of the United States between the post office in 
Chicago, and the Masonic Temple station, the Stock Exchange station, 
and the Crilly station, in the same city. The contract, among other 
provisions, contained a provision that Travis should "account for and: 
pay over ail money belonging to the United States, which might come 
into his possession." And it is upon this provision that the judgment 
is based ; for though the original déclaration alleged négligence in the 
performance of the contract, whereby the government suffered injury, 
those counts were dismissed by the Circuit Court for want of évidence 
to support them. 

The action grows out of the fact that on the 12th day of March, 
1902, while transporting the mails, the wagon was robbed of a pouch 
containing fourteen hundred dollars and ten' cents, postal funds, and 
two hundred twenty-eight dollars and twenty-five cents, money order 
funds, and some other sums, money belonging to the United States. 
The money thus lost had been enclos ed by the Stock Yards post office 
station, in an envelope, addressed by the post master of that station 
to the cashier of the Central post office in Chicago, which envelope was 
enclosed in a pouch known as an inner pouch, enclosed, in turn, in 
the ordinary mail bag carrying first class matter. The contractor 
had no knowledge that the mail bag contained such sums of money, 
nor any money at ail. Nor was he guilty of any négligence, either 
in the way of failure to put proper protections upon his mail wagon, 
or in his supervision thereof , or in any other respect, to which the rob- 
bery is chargeable. The liability of the contractor, and, in consé- 
quence, the liability of his surety, if any liability exists, rests wholly 
upon the provision of the contract above quoted, that he shall account 
for and pay over any money belonging to the United States that might 
cpme into his possession — in other words, the liability relied upon is 
that of insurer that any money belongir^ to the United States that may 
find its way into the mail bags will be delivered to its destination. 

The contract between Travis and the government, was to carry the 
mails. The contract contained many provisions, some of them relating 
to the character of the wagons to be used, some of them relating to 
the prompt and proper performance of the service contracted, some 
of them making him accountable for the faithful performance of such 
service, not only to the United States, but to any other person aggriev- 
ed — provisions, one and ail, looking to the safety and secure carriage 
of the mail — but ail of them adjuncts to a mail carrying contract on- 
ly. If the money lost through the robbery was in the mail thus car- 
ried, it must be dealt with so far as Travis's liability goes, as any oth- 
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er mail matter, vîz. : that he shall be "accountable and answerable in 
damages to the United States, or to any other person aggrieved, for 
the faithful performance, by the said contractor, of ail the duties and 
obligations herein assumed, or which are now or may hereafter be im- 
posed upon him by law in this behalf" — a provision that does not in- 
clude, of course, loss by robbery through no fault of the contractor; 
or it must be dealt with, not as mail, but as money of the United States 
entrusted to Travis for safe transportation — a view of the case that 
would not make Travis responsible, for the money was not delivered 
into his hands as money, and he had no knowledge that he was being 
made the carrier of money as such. Nor is there anything in the con- 
tract requiring him to carry money as money. Indeed the clause re- 
ferred to has no place in the contract unless it was contemplated, that 
in addition to the carrying of the mails, the contractor might be en- 
trusted at times with the carriage of post office funds — a possible addi- 
tional duty under the contract, under which he could not become lia- 
ble except in cases where he was consciously charged with the addi- 
tional duty; for certainly the carrier of mail cannot be made liable 
for the loss of money, even under a provision making him an insurer 
of the safe delivery of such money, that has been slipped into his mail 
bag without his knowledge or acquiescence. 

The judgment of the Circuit Court is reversed with instructions to 
grant a new trial, and to'proceed further in accordance with this opin- 
ion. 



HUTCHINSON v. NORFOLK & W. RY. CO. 
(Circuit Court of Appeals, Fourth Circuit. June 9, 1909.) 

No. 862. 

Raileoads (§ 278*) — Injuby to Pbrsons Working on Switch Teack— Nég- 
ligence OF Person Injueed. 

Plaintiff's Intestate and another, wlio were employés of a coal Company, 
were engagée! in mending a broken rail on a switch track extending from 
ttie main line of defendant's railroad to the coal mine, when a freight 
train approached on the main Une, and a brakeman told tlie workmen 
that they wished to place some empty cars on the switch. Deceased and 
his companion lef t the track wliile three cars were backed ou the switch, 
and the train again puUed onto the main track, when they again went to 
work ; the deceased sitting ou the track with his back toward the near- 
est car, which was only six feet away. The engine, having left some in- 
termediate cars, shoved three more on the switch, which struck tliose left 
before and pushed them ahead and over the deceased, causing his death. 
Deceased aud his companion, being Immediately behiud the standing cars, 
were not seen by the trainmen. Fleld, that such trainmen were not nég- 
ligent, but that the Injury resulted from the négligence of deceased in 
going back on the track without first learning whether more cars were 
to be switched or observlng the movements of the train. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ 891-900; 
Dec. Dlg. § 278.*] 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia, at Huntington. 

•For other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indezei 
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This action was originally brought In the circuit court of Mingo connty, 
W. Va., by the plaintifl! in error against tlie défendant in error to recover 
damages in the sum of $10,000 for the alleged wrongful killing of W. C. 
Llttle, the Intestate of the plaintiff. Subsequeutly, upou the pétition of the 
défendant, the case was removed for trial into the Circuit Court of the 
United States for the Southern District of West Virginia. The déclaration 
was In trespass on the case, alleging generally that intestate was killed throiigh 
the négligence of the défendant by and through its servants and employés. 
The défendant entered a plea of not guilty, and thus the issue was ralsed. 
The case was trled at Huntington in Aprll, 1908, and after ail the évidence, 
both for the plalntlflf and défendant, had been introduced, the défendant de- 
murred to the plalntifC's évidence, in whlch demurrer the plaintiff joined. 
The case was permltted by the court to go to the jury, and a verdict was 
returned lu favor of the plaintiff for Ç7,0O0 damages, subject, however, to the 
opinion of the court, thereafter to be rendered on the demurrer to the évidence. 
The court subsequeutly sustained the demurrer to the plaintiffi's évidence and en- 
tered judgment In favor of the défendant. This action of the court consti- 
tutes the basls of plaintlfï's exception and asslgnment of error upon which the 
case Is before us for considération. 

Statement of Facts. 

The Camp Branch Coal Company opérâtes a mine near the towu of Dingess, 
in Mingo county, W. Va., wliich mine is located near the main Une of the 
Norfolk & Western Rallway Company, the défendant in this action. The de- 
fendant owns a spur track, called the "Camp Branch switch," extending from 
Its main Une to the mine of the coal company. The coal compauy, however, 
keeps the switch in repalr. The défendant company, when réquisitions were 
made, would place empty cars from its main line upon and aloug the switch, 
and when the cars were loaded with coal would then pull them eut on the 
main line and transport them to market. The Camp Branch coal mine îs 
situated on the right hand side going eastward of the defendant's railway, 
and the switch or spur Connecting the tipple thereof with the malu Une runs 
eastward from the tipple along the main line approachlng nearer untU a con- 
nection is effected. 

W. C. Llttle, the intestate of plaintiff, was employed by the Camp Branch 
Coal Company, and on the morning of July 1, 1901, between 6 and 7 o'clock, 
the day he was kilied, was working together with a man by the name of 
(ireen, also employed by the coal company, engaged in repairlng a rail on the 
switch. The rail had been broken, and Llttle and Green were drllUng holes 
to put in fresh plates, or angle bars, as they are sometimes called, to mend 
it. While the two were thus engaged, a train of frelght cars puUed up and 
stopped on the malu line, and a brakeman standing on top of one of the 
frelght cars in the train called ont to the two men and asked liow the track 
was, that they were golng to put soine empty cars in. Llttle replied: "A 
rail is broken, and the track is not fit to go over ; but I think you can put 
empties in above." The train, which was composed of 25 or 30 cars, had 6 
empty cars to shift onto the switch. Thèse 6 cars, however, were not ail 
together; 3 of them being at one place in the train, and then, after some 
other intervening cars, were the other 3. When Llttle and Green were no- 
tified that empties were to be placed on the switch, they qult work, gathered 
up thelr tools and left the track In order that the empty cars might be mov- 
ed in. The train then backed in upon the switch and left three frelght cars 
standing, the end of the last one wlthin about six feet of the place where 
Llttle and Green had been working. It tlien pulled out agaln onto the main 
line, moved about, and dropped the cars of the train until the other three 
empties to be moved upon the switch were in position. The train then mov- 
ed back onto the switch again and pushed the three remaiulng empties up 
against those that had theretofore been put upon the switch ; the time elapslng 
between the placing of the flrst three upon the switch and when the train 
moved back with the other three being variously estlmated by the witnesses 
at from 5 to 20 minutes. In the meantime Little and Green, immedlately 
after the placing of -the flrst three cars, without notice to the operators of 
the train, and without being seen by any of them, went back to work upon 
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the track. Green sat down witli liis face towards tlie rear end of the last 
car of the flrst tliree, and Little, the intestate, sat astride the rail with his 
back towards the standing cars, and withlu about six feet of the end of the 
one in the rear. 

ïhe operators of the train did net give any signais or notice that they 
were coming in on the switch the second time, and the conditions were sucli 
that those handllng the train could not see Little and Green, nor could the 
latter see the movlng cars on the switch froni where they sat. The empty 
cars last moved in ran up against the three standing cars, and thèse were shoved 
imck sufflciently far for the rear one to ruu over and crush Little so that 
his death ensued shortly thereafter. Green, who was sitting, as before stat- 
ed, facing Little, escaped unhurt. The évidence in the case further shows 
that the point at whieh Little was sitting wheu he was kllled Is about i)0 
feet in a direct course from the main Une of the défendant, and that there 
were cars which belonged to the train standing on the main Une at this 
point of distance when the second three empty cars were moved onto the 
switch. 

It may be stated further that Green, who was the principal witness for 
plaintiff as to what occnrred at the time of the accident, upon cross-examina- 
tion, was somewhat more explicit than on the direct. He said that Little and 
himself had a ratchet drllling a hole at the place the rail was brokeu when 
the freight train moved up on the main line and stopped, that the brake- 
man called ont to kuow if the tracli was ail right, and that Bill (meaning 
Ijittle) replled, "It is for empties, but not for loads." He said, "ïou can 
put empties in, but you cannot take any loads out until this rail Is mended." 
Green said further: "They put in three cars and pulied out on the main 
Une, and we put our ratehet back on the rail when they pulied out. We 
thought that they were going and that the train was not coming in. Tliey 
were on the main line switching around." 

Lace Marcum and Marcum & Marcum, for plaintiff in errer. 
John H. Holt (Théodore W. Reath and Holt & Duncan, on the 
brief), for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge (after stating the facts as above). The ac- 
tion of the Circuit Court in sustaining the demurrer to the évidence 
was in effect to direct a verdict for défendant, or in other words, to 
hold that taking the testimony in support of plaintiff's déclaration to 
be true, together with ail reasonable inferences to be drawn therefrom, 
it was not sufficient in law to establish plaintiff's contention. 

We see nothing in the évidence upon which a jury would be war- 
ranted in finding that the défendant was négligent. There was noth- 
ing unusual in the opération of the train on the occasion of the acci- 
dent; but, on the other hand, the spur track, or "switch," as it was 
called, was being used by the défendant in the ordinary manner and 
for the purpose for which it was constructed and maintained. The 
intestate had ample notice of the présence of the train on the main 
line and the intention of the operators thereof to run in and upon the 
switch with empty cars to be left for the use of the coal Company. 

When the train stopped upon its arrivai and notified intestate and 
Green that the empty cars were to be placed upon the switch, they pick- 
ed up the tools with which they were at work, left the track clear un- 
til the first three empty cars were moved in. then without making any 
inquiry or investigation whatever to ascertain if the train was coming 
upon the switch again, or even looking to see if the train had départ- 
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ed, and in face of the fact, as stated by Green, that the train was still 
"switching around" on the main line, they went back onto the track, 
and intestate sat down within six feet of the end of the rear car which 
had been moved in, with his back toward the car, in which situation 
he could not see the train moving, nor could those operating the train 
see him, and this action on his part was immediately after the placing 
of the first three cars on the switch. We think that intestate not only 
failed to use the care and précaution under the circumstances which 
prudence would hâve dictated, but that his conduct was careless to a 
degree bordering on heedlessness. This in our opinion was tlie sole 
cause of his death. 

As we hâve stated, intestate went back upon the track and practical- 
ly concealed himself from the operators of tlie train without any no- 
tice whatever to them that he was there. He did not know the num- 
ber of empty cars that were to be placed upon the switch, and it was 
tlierefore his duty to wait at least a reasonable time in a place of safety 
and find out if more cars were to come in, especially in view of the fact 
that, as testified by Green, the train was still engaged in switching on 
the main line. If intestate had used his sensés of sight and hearing, he 
could hâve known what was going on. The action of both Green and 
intestate is probably explained by Green's testimony, in which he says, 
"We thought the train had gone." It was not enough, however, to 
metely think, nor to act upon the thought; but the further duty de- 
volved upon intestate under conditions of apparent danger to look and 
see, and if he had donc this he would bave discovered that the train 
was still there, was in motion, and was proceeding to use the switch 
again. 

We conclude therefore that there was no error in the judgment of 
the Circuit Court sustaining defendant's demurrer to the évidence, and 
the judgment is therefore affirmed. 

Afifirmed. 



LEUNG JUN V. UNITED STATES. 

CCircuit Court of Appeals, Second Circuit. Juue 15, 1909.) 

No. 295. 

Aliens (§ 32*) — Depoetation or Chinese— Judgment — Conclusiveness. 

A United States commissioner, after liearing a charge agalnst a Ctiinesô 
person for alleged unlawful résidence in the United States, rendered a 
judgment reciting that "upon a fuil hearing" It was ordered and direct- 
ed that he be "discharged" on consent of the assistant United States at- 
torney appearlng in its behalf. The retiirn of the writ also showed that 
the évidence proved that the défendant was born in the United States. 
Held, that the judgment was on tlie merlts, and constituted a conelusive 
adjudication of the Chinaman's right to remain in the United States. 
[Ed. Note. — For other cases, see AUens, Dec. Dig. % 32.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

•For otier cases see same topic & g ncmber in Dec. & Am. Digs. 1907 to date, & Eep'r In<3exes 
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For opinion below, see 160 Fed. 251. 

This cause cornes here'upon appeal from an order of the Circuit 
Court, dismissing a writ of habeas corpus. 

R. M. I^loore, for appellant. 

George B. Curtiss, U. S. Atty. and H. E. Owen, Asst. U. S. Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Leung Jun, a Chinese person, applied for admis- 
sion into tlie United States on November 18, 1907, presenting a judg- 
ment of disciiarge by a United States commissioner dated Decem- 
ber 17, 1903. Tlie only question presented upon this appeal is whether 
such judgment of discharge was rendered upon the merits. It is con- 
ceded that if it were the petitioner is entitled to entry, and the order 
dismissing the habeas corpus should be reversed. No question of 
identity is raised, altliough there is a slight variance in the spelhng of 
the Chinaman's name. The judgment reads as follows : 

United States Commissioner's Court, Northern District of New Yoric. 
United States of America v. Loung Juue, alias Leung Jun. 

Before me, Benj. L. Wells, a commissioner of tlie District Court of the 
United States within and for said district, complaint was presented by F. W. 
I Berkshire, of N. Y., N. Y., a Chinese inspecter for said district, charging 
in substance that on or about the llth day of August, 1903, at Burke, N. Y., 
in said district, one Loung June, In violation of the Chinese exclusion acts, 
statutes of the United States, did unlawfully conie luto and was found to be 
not lawfully in the United States, from the Dominion of Canada, and was 
then and there found within the United States, he being a Chinese person 
and laborer, and not a diplomat or other officer of the Chinese or any other 
governraent, and without producing the certiflcate required of Chinese per- 
sons seeking to enter the United States; and on the 4th day of December, 
1903, said défendant was brought before me, the said commissioner, and the 
proceedings adjourned from time to time, and upon a full hearing upon said 
charge, Hon. H. E. Owen, the assistant district attorney of the United States 
of America, being présent, Hon. R. Moore appearing for défendant. 

And I hereby order and direct that said défendant be and he is hereby 
discharged, on consent of Assistant U. S. Attorney 11. B. Owen. 

I also certify that the photograph hereto annexed is a true likeness of 
said défendant. 

Given under my hand and seal at Malone, in the Northern district of 
New York, this 17th day of December, 1903. 

[L. S.] Beuj. L. Wells, 

United States Commissioner, Northern District of New York. ' 

It will be observed that this is not, on its face, an order of dis- 
continuance or dismissal. It provides specifically that the défendant be 
"discharged." Moreover it recites that the défendant was brought 
before the commissioner and that action was taken "upon a full hear- 
ing." The mère statement that the United States Attorney consent- 
ed to the discharge is not sufHcient to overcome the presumption arising 
from thèse facts. He may hâve been satisfied, when the évidence 
was ail presented, that défendant had proved his right to enter so 
clearly that further objection before the commissioner would be futile. 
Moreover, we are not left to mère presumptions. The return to the 
writ shows that the testimony which was produced before the com- 
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missioner, and after hearing which he discharged the prisoner, show- 
ed that Loung June (Leung Jun) was born in this country. 

We are of the opinion that the judgment discharging petitioner, filed 
December 17, 1903, was upon the merits, and that the order appealed 
from should be reversed, and Leung Jun discharged. 



ROWLEY V. J. F. ROWLEY CO. 

(Circuit Court of Appeals, Tblrd Circuit. June 25, 1909.) 

No. 48. 

Appeal and Erbob (§ 1207*) — Revebsal— Pkoceedings After Remand— De- 

CBEE. 

In a suit for unlawful compétition in tlie use of the name "Rowley," 
the court restrained défendant from mailing or selling goods on whicli 
the address, covering, or appearance was such as would be lllîely to de- 
ceive the public or prospective purchasers, and from uslng the name 
"Rowley," wlth or wlthout Initiais, in any manner whatever in the man- 
ufacture or sale of his goods. This decree was reversed solely on the 
ground that défendant was entitled to use "Rowley," whleh was hls own 
name, provlded an explanatlon was added, whereupon, on remand, the 
court entered a new decree restrainlng défendant from using the name 
"Rowley," wlthout initiais, in any manner whatever in the manufacture 
and sale of artlflcial limbs, and from using that name wlth initiais in 
any manner whatever, unless accompanied by explanatory words suffi- 
cient to distingulsh defendant's goods from those manufactured by com- 
plainant. Held, that such decree was a compliance with the instructions 
of the Circuit Court of Appeals in remanding the cause. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4696- 
4699; Dec. Dig. § 1207.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For former opinion, see IGl Fed. 94, 88 C. C. A. 258. 

John H. Roney, for appellant. 
Frank Ewing, for appellee. 

Before GRAY, Circuit Judge, and LANNING and YOUNG, Dis- 
trict Judges. 

GRAY, Circuit Judge. This case came before this court on appeal, 
as No. 44 March term, 1908. In the court below, the appellee filed a 
bill, in which it charged the appellant with unfair compétition in the 
use of the name "Rowley" upon articles manufactured by him. The 
court in its decree, after the usual injunction restraining the défend- 
ant (the appellant hère) from making and selling any goods on which 
the dress, covering or appearance is such as would be likely to de- 
ceive the public or prospective purchasers ; and from using samples 
or mailing letters or circulars, such as would deceive the ordinary pur- 
chaser into believing that the defendant's goods were the plaintifï's 
goods, also enjoined the défendant from the use of the name "Row- 
ley," with or without initiais, in any manner whatever, in the manu- 
facture or sale of his goods. This court, on the appeal referred to, re- 

*For otber cases see same topic & | numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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versed the decree of the court below, "solely upon tlie ground that 
there was error in restraining the appellant from using his own name, 
'in any manner whatsoever,' instead of "allowing the use, provided that 
an explanation is added.' " The cause was therefore remanded to the 
court below for further proceedings, to be there taken in accordance 
with the opinion of this court. 

The court below thereupon entered a decree, the pertinent portion 
of which is as follows : 

"And now, November 7, 1908, this cause having beeii remanded to this court 
by the United States Circuit Court of Appeals, Third Circuit, with instruc- 
tions to modify the former decree entered herein and upon hearing and argu- 
ment of counsel, upon considération tliereof, in accordance with the mandate 
of said Circuit Court of Appeals, it is ordered, adjudged and decreed that a 
perpétuai injunction be granted in this cause against the said défendant, liia 
agents, employés, servants or by any one acting in his behalf, restraining 
him and them from making and selling any artiflcial limbs in imitation of 
the goods made and sold by the plaintif!" in which the dress, covering or ap- 
pearance is such that it would llkely deceive the public or prospective purchas- 
ers ; from mailing letters or circulara such as would deceive the ordinary pur- 
chaser into believing that the défendants goods were the plaintiff's goods ; 
from the use of the name 'Rowley' without initiais, in any manner whatso- 
ever in the manufacture or sale of artifieial limbs ; from the use of tlie namo 
'Rowley' with Initiais in any manner whatsoever in the manufacture or sale 
of artiflcial limbs, unless in each and every instance in which the name is sc> 
used it is accompanied by explanatory words sufflcient to clearly distinguish 
the goods manufactured from the goods of the complaiuant." 

From this decree, the appellant has again taken an appeal to this 
court, in the présent case, and in substance complains that the court 
below, in making the decree, has not conformed to the letter or spirit 
of the former décision of this court. We do not think that a discus- 
sion of this contention would serve any useful purpose. The decree of 
the court below, as above set forth, speaks for itself, and we content 
ourselves with the expression of the opinion that the court below in 
said decree has conformed to both the letter and the spirit of the in- 
structions given by this court, in remanding the former case, and the 
same is hereby affirmed. 



SEEGER REFRIGERATOR CO. v. AMERICAN CAR & FOUNDRY CO. 
(Circuit Court, D. New Jersey. June 21, 1909.) 

1. Patents (§ 234*) — Infeingement — Change in Form of Pakts. 

Infringement is shown where the alleged infringing device opérâtes on 
the same principle as that of the patent, and accomplishes the same re- 
suit in substantially the same way by équivalent means; the only dif- 
férence being in the form or proportions of the parts. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 370 ; Dec. Dig. 
§ 234.*] 

2. Patents (§ 328*) — Validity and Infeingehent— Rbfbigeeator. 

The Quinn patent, No. 530,009, for a combined refrigerator and freexer, 
the Important feature of which is a séries of ports in the partition bt<- 
tween the ice bunker and food chamber, which by siphonic action causes 
a continuons circulation of air in the refrigerator, was not auticipatcd, 

•For other cases see same topic & § ndmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and discloses Invention ; nor Is It llmited by a change in the wordlng of 
tBe claims made at the suggestion o£ the examiner in tiie Patent Office 
the effeet of which was merely to more speciflcally deflne tlie invention; 
also held Infrlnged by the refrigerator of the Ames patent, No. 623,309, 
which adopted the principle of the Quinn invention, with only some 
changes in form of the ventilating ports. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. i 328.*] 
8. CoEPOBATioNS (§ 428*) — Eqtjitabub! Estoppel— Notice to Coepoeation. 

Notice of matters to create an estoppel may be imputed to a corpora- 
tion where the facts were known to ail of the corporators, but net be- 
cause they were known to some of them only. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 1751; Dec. 
Dig. § 428.»] 

In Equity. On final hearing. 

Wetmore & Jenner, Edmund Wetmore, and Oscar W. Jeffery, for 
complainant. 

Betts, Sheffield, Bentley & Betts, Samuel R. Betts, and Paul Bake- 
well, for défendant. 

CROSS, District Judge. The patent involved in this case was is- 
sued May 7, 1895, to Gilbert T. Quinn, assigner, to the G. F. Quinn 
Regrigerator Company. It is for a combined refrigerator and freezer, 
and is numbered 539,009. The inventer, describing his invention says: 

"My Invention relates to Improvements in a combined refrigerator and 
freezer, and more particnlarly to certain principles of construction which 
tend to Increase the refrigerating and freezing power and to regulate the de- 
gree of température. 

"It consists in a containing case constructed wIth suitable air spaces and 
nonconducting walls and arrangea and constructed interiorly as foUows: Be- 
tween the ice bunker and the refrigerating or freezing room is a partition form- 
ed by a séries of angular sections arrauged one above the other and formlng 
between each two sections an open space leading from the refrigerating or 
freezing room into the ice bunker, the apex of each section extending above 
the lowest point of the section immediately above it, thus forming between 
each two sections an inverted V-shaped open space, the object of which will 
be herelnafter more fully set forth. Between the bottom of the ice bunker 
and the bottom of the refrigerator case is a séries of ice supporting bars 
placed at short distances apart, and extending from the lower section of 
Baid partition over said ice bars, and thence to the wall of the ice bunker, 
Is a wire netting to hold small particles of ice and sait. Underneath the ice 
bunker are an inclined drip pan and a trap leading down through the re- 
frigerating case, and a partition which prevents the water from passing 
through into the refrigerating or freezing room. At the top of the refriger- 
ating room is a ceiling inclined downwardly away from the ice bunlcer. The 
walls of the ice bunlter hâve a shield with inclined openings therein lead- 
ing to a cold air space between the partition and refrigerator case." 

The three claims involved are Nos. 1, 3, and 7, as follows : 

"1. In a combined refrigerator and freezer, a suitable outside case, a re- 
frigerating room and an Ice bunker therein separated by a partition, inverted 
V-shaped ports in said partition leading from the refrigerating or freezing 
room into said ice bunker and ports leading through the bottom of said ice 
bunker and thence into the bottom of the refrigerating room, substantially as 
and for the purposes set forth." 

"3. In a combined refrigerator and freezer, a suitable outside case, a re- 
frigerating or freezing room and ice bunker therein separated from each other 
by a partition, inverted V-shaped ports in said partition leading from the re- 

*Fer other cases see sam« topic & S numbeb la Dec. & Am. Diga. 1907 to date. & Rep'r Indexe* 
in F.— 27 
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frigerating or freezing room into said ice bnnker, the bottom of said loe 
bunker being perforated and In communication wilh tbe refrigerating or 
treezing room, the floor under said ice bunker inclining downwardly toward 
the refrigerating or freezlug room, substàntially as and for the purposes set 
forth." 

"7. In a combined refrigerator and freezer, a suitable outside case, a re- 
frigerating or freezing room and an ice bunker contained therein separated 
from each other by a partition formed by a séries of angular sections iilaced 
one above the other and at some distance apart, f orming inverted V-shaped 
ports leading from the refrigerating or freezing room into said Ice bunker, 
th« apex of one section belug higher than the lower extremities of the sec- 
tion next above It, the bottom of said Ice bunker being perforated aûd In 
communication with the refrigerating or freezing room, substàntially as and 
for the purposes set forth." 

Some question has been made in référence to the complainant's title 
to the patent in suit. It is sxifficient to say, hovvever, upon this point, 
that upon examination I find that after numerous mesne assignments 
the title finally vested in the complainant. The important feature of the 
invention is found in the form of the partition in the refrigerator be- 
tween the ice bunker and the food chamber, which, as set forth in the 
spécifications and claims, contains a séries of inverted V-shaped ports, 
by means of which a continuous circulation of air in the refrigerator is 
provided. The colder air in the ice bunker, proceeding downwardly, 
passes through the open bottom thereof, and thence across and under 
the partition into the lower part of the provision chamber, whence 
it ascends through the provision chamber, but at the same time moving 
laterally toward the ports in the partition into the ascending legs of 
which it enters, and, pa;ssing through them and also the descending 
legs, re-enters the ice chamber. The circulation of the air thus main- 
tained causes it to be frequently subjected to the cooling efiiects of the 
ice, whereby its température is not only lowered, but the vapors and 
volatile matters carried into the air from the food are separated there- 
from and precipitated upon the ice before the air is returned to the 
provision chamber. It is claimed on behalf of the complainant that the 
inverted V-shaped ports in the partition act as air siphons, and that, 
as the air in the legs of the siphon which extend downwardly info the 
ice bunker becomes cold and is precipitated to the bottom thereof, it 
is necessarily and instantly replaced by the warmer air from the pro- 
vision chamber which is sucked through the legs of the siphon, extend- 
ing upwardly from that chamber, and thus a free, constant, and rapid 
circulation is provided. It is the adaptation of thèse ports to convey 
upwardly on the one side the warmer and ascending currents of air, 
and to facilitate on the other side the drop of the cooler and descending 
currents of air, without unnecessary delay or frictiofl, that constitutes 
one of the chief merits of the patent. Before leaving this point, it 
would be well to quote at length a passage from the testimony of the 
complainant's expert, in which, explaining the theory of refrigerating 
food products, and the action of the complainant's refrigerator in con- 
nection therewith, he says : 

"As I understand the matter, perishable articles of food are best pre- 
served by keeplng the same in an atmosphère which has a suitable lovv 
température, and which does not contaln an objectlonable degree of humidlty. 
or odors which the air can communicate to the articles to be preserved. If 



8EEGEK EEFRIGERATOK CO. Y. AMERICAN CAR & FOUNDRT CO. 419 

the température Is too ; high, the articles will decay or spoll. If the air la 
molst or humld. the same resuit follows, and. If the air contalns odors for- 
élgn to the articles to be preserved, they are liable to be contaminated by ab- 
sorbing such odors. In a refrigerator In which the descrlbed circulation of 
air is maintained the air passes upwardly through the provision chamber, 
and during that passage it absorbs from the articles contained in the cham- 
ber vapors, moisture, and odors. The air laden with thèse absorbed mattera 
passes from the refrigerating chamber into the ice bunker, and is cooled 
by the refrigerating effect of the ice, and also parts with ail condensable 
matters which it deposits upon the ice and the cold surfaces of the les 
bunker. The water resultlng from the melting Ice takes up thèse condensa- 
tion products and carries them off through the trapped discharge provided 
in the bottom of the refrigerator. The air in flowing down through the 
Ice bunker in Its path to the lower portion of the provision chamber Is so 
cooled and at the same time drled and purified, and this dry, purlfled air then 
enters the lower portion of the provision chamber in a fit condition for again 
absorbing moisture, vapors, odors, and other volatile matters exhaled by the 
contents of the provision chamber. This circulating body of air which is 
confined In the refrigerator therefore Is not only a cooling médium In its ac- 
tion upon the contents of the provision chamber, but alao a vehicle for con- 
veylng the matters exhaled by the contents of the provision chamber over 
Into the Ice bunker, and eauslng the same to be condensed or precipltated In 
the Ice Bunker from which they are discharged from the refrigerator. 

"An ordinary ice chest of the klnd which are stlll In use and on sale and 
which comprises a box into which the Ice and the articles to be preserved 
are placed from the top, which box is closed by a cover or Ud, does not op- 
erate upon this principle, although ao lar as mère refrigerating effect la con- 
cerned a given amount of Ice may produce in such an Ice chest the same 
efCect as In any other atyle of refrigerator. In auch a chest the air would 
stratify, the strata ranging from the coldest at the bottom to the warmest 
at the top, and the air would be stagnant. In the Quinn refrigerator and in 
defendant's refrigerator the wall or partition separating the ice bunker from 
the provision chamber la provided with a séries of auperposed air ports or 
passages leadlng from the provision chamber to the ice bunker, and it fol- 
lows from this that the flow of the air upwardly through the provision cham- 
ber cannot take place in a vertical direction, but must take place to greater 
or less estent In an oblique direction toward the receiving ends or mouths of 
thèse ports. Bach of thèse ports produces a suctlon efCect at Ita inlet end, and 
the suction at that point causes a flow of air particles in the vicinlty of the 
end of the port toward the same. Whenever an air partiele moves out of 
Its position another air partiele must take its place, and the movement is so 
transmltted from one partiele to another, each moving partiele making room 
for the next folio wing partiele. ïhe suctlon of the numerous ports, one above 
the other, In the Quinn partition, therefore, causes a flow of air toward the 
partition throughout its estent, from the top to the bottom of the same, and 
the direction of this flow can neither be horizontal nor vertical because the 
tendency of the air to rise is modifled by the suction action of the ports 
which tends to draw the rlslng air sidewise in the refrigerator toward the 
slat partition." 

There is absolutely nothing in the prior art which shows this so-call- 
ed siphonic System of ventilation and réfrigération, although it is true 
that similar ports or passages are found in patents in the nonanalogous 
art of house ventilation. None of thèse, however, was cited by the 
patent examiner against the patent in suit, and a cursory examination 
of them would seem to disclose sufEcient reason for the omission. The 
ventilation of sleeping apartments and stateroôms, of sheds for storing 
coal, and other like compartments are too remote to be considered in 
connection with the art under review. The defendant's expert ad- 
mits that none of the patents cited directly anticipate the Quinn patent, 
but daims, nevertheless, that in view of what the prior patent? dis- 
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close there was nothing new in siphon ports as arranged and conibined 
in that patent ; but, the doser the prior art is studied, the clearer will 
it appear that the patent in suit discloses an inventive advance over 
ail that preceded it. Counsel for the défendant was understood to say 
upon the oral argument that there was little, if anything, of benefit or 
advantage in the form or arrangement of refrigerating ports, and that 
one kind was after ail about as good as another. This argument, how- 
ever, proves too much, and carried to a logical conclusion would not 
only nullify scores of patents, but completely wipe out an art which 
has long been thoroughly well recognized and established. Looking 
for a moment at the prior art, let us first consider the Player patent. 
No. 503,773, which, among others, was cited by the examiner against 
the allowance of the claim of the patent in suit. It disclosed a slatted 
partition composed of single slats inclined downwardly into the ice 
bunker, but omitted entirely the leg of the siphon ascending from the 
provision chamber; in other words, it had no siphonic appearance or 
effect. Ail that it showed was a séries ôf slanting ports extending 
through the partition between the ice bunker and the provision cham- 
ber, arranged at an angle of about 45° ; the upward end of each port 
being located on the provision side and the lower end on the ice side. 
Reynolds, No. 305,019, is the only other cited patent that will be spe- 
cifically referred to. It discloses a solid partition with two openings 
therein, one above the other, which openings hâve inserted in them 
movable slats like those of a window blind. Thèse movable slats could 
obviously be set in any desired position, but even then the one set 
of the slats would hâve to be turned upward and the other downward, 
and hence could not be united as are the legs of the siphon in the Quinn 
patent, and as they must be in order to hâve any siphonic eiïect. It 
is unnecessary, in view of the above admission of the defendant's ex- 
pert, to consider in détail several other patents cited as anticipations. 
Moreover, the two just referred to were perhaps more than any of the 
others relied upon by the défendant at the argument as anticipations 
of the Quinn patent; but, however that may be, that patent in my 
judgment shows a distinct advance, not only over them, but over ail 
of the other alleged anticipations. Again, it is urged on behalf of the 
défendant that, in view of the disclosures of the file wrapper of the 
Quinn patent, the claims of that patent are limited by certain amend- 
ments to the claims imposed in the Patent Office and accepted by the 
patentée. The claims as originally drawn characterized the ports as 
"angular" or "vertically angular." This characterization was objected 
to by the examiner as conflicting with the Player and other patents, 
which he cited. To obviate this objection, Quinn amended his claim 
by descnbing the ports as "inverted V-shaped." The Player patent 
disclosed, as has already been remarked, oblique or angular passages 
in the partition between the ice bunker and the provision chamber. It 
is plain, therefore, that the claims of the patent in suit so long as they 
contained the words "angular" and "vertically angular" might be held 
to conflict with refrigerator partitions, showing ports or passages of 
the Player design. Those passages were "angular" and in a sensé 
"vertically angular." Notwithstanding this, it is apparent that Quinn 
in amending his claim did not limit his invention, but only defined it 
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more explicitly. The expression "inverted V-shaped ports" more clear- 
ly defined the siphonic principle of his invention than did the expres- 
sion "angular." He was not called upon to do more than diiïerentiate 
his invention from Player's and others of that class. So far f rom hmit- 
ing or abandoning the siphonic principle therefore, he, by the use of 
the "inverted V" expression, gave it added emphasis. The examiner 
did not question his invention, but rather his characterization of it, and 
this was amended accordingly. 

In substance, the reasons alleged by the défendant to show that it 
does not infringe the patent in suit are that the ports or passages 
adopted by it are not of an inverted V-shape, and that the kg of the 
siphon extending downwardly into the ice bunker is longer than that 
extending upwardly from the provision chamber. In thèse respects 
the defendant's device does differ from the complainant's. The de- 
fendant's refrigerators are manufactured under what is known as 
the Ames patent, No. 625,309, issued May 23, 1899. This patent has 
adopted the siphonic principle, which is expressly referred to in the 
spécifications, as it was also in those of the Quinn patent. Ames says : 

"As wUl be évident from tUe foregoing description, tlie ports which consti- 
tute the wall separating the food chamber and ice bunker are of siphon shape, 
with the short conduits extending downwardly Into the food chamber and the 
long conduits extending downwardly into tthe ice bunker adjacent to the ice." 

The question as to whether or not claim 1 of the Quinn patent 
is tied down to the inverted V-shaped port is of controUing importance. 
If it is not, and I do think it is, the defendant's device in my jiudg- 
ment unquestionably infringes it. In considering this question it 
should be noted that the obtuse angled ports shown on figure 1 of the 
printed copy of the patent little resemble the black-faced V-shaped 
ports appearing in the spécifications and claims. In the drawing the 
angle shown in the ports is apparently from 50° to 60°, while in the 
spécifications the inverted V design shows an angle of 20° or less. 
It is notorious that V's in type form are of varions shapes and angles. 
Some may be found with arms of equal length, some with one arm 
longer than the other, and some, particularly in italics, with a round- 
ed, instead of an angular, base. The amendments in the spécifications 
and claims shown by the file wrapper were made, as they usually are, 
in script, and in some cases the V there appears in the true siphon 
shape. The above remarks are made merely to show that the patentée 
< ught not to be held down to that particular form of V which a type 
setter happened to use in making a printed copy of the patent. It 
would be unfortunate, moreover, if the défendant by simply changing 
the shape of its port into that of a U, or other curved design, and 
lengthening or shortening one leg thereof, could appropriate the prin- 
ciple of the Quinn invention, and yet escape infringement. It is quite 
possible that it is better to hâve the top of the port curved than angu- 
lar, but, be that as it may, it is entirely true of both that the air flows 
through the port in substantially the same way in obédience to the 
sarne law, and accomplishes the same resuit. The siphonic principle 
is common to both, and consequently whether the top of the port be 
curved or angular is not a matter of substance, but of degree. It is 
merely a mechanical change which does not alter the character or prin- 
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ciple of the invention, or relieve the défendant of the charge of in- 
fringment. As to the différence in the length of the legs of the siphon 
ports, that also would seem to be but a matter of degrée and of httle 
conséquence. Quinn did not say that the legs of the ports of his de- 
vice were to be of equal length, and it can only be inferred, if at ail, 
from the use of the phrase "inverted V-shaped." It would well-nigh 
frustrate the purpose of the patent law if its provisions could be evad- 
ed by so inconsequential a modification of a patented device as that. 
At the most, such a change is merely an addition to or subtraction 
from one of the legs of the port bf the complainant's patent. It is a 
matter of size or dimension only. As already stated, both the Quinn 
and the Ames patents do the same work in substantially the same 
way, and achieve the same resuit. The same principle is apparent in 
both, and is worked out on the same lines. When this situation is 
disclosed, infringement is disclosed. Machine Company v. Murphy, 
97 U. S. 120, 135, 24 L. Ed. 935 ; Cantrell et al. v. Wallick, 117 U. 
S. 689, 695, 6 Sup. Ct. 970, 29 L. Ed. 1017. In the case of Winans v. 
Denmead, 15 How. 330, 342, 14 L. Ed. 717, Judge Curtis says : 

"Where form and substance are inséparable, it is enough to look at the form 
only. Where they are separable, where the whole substance of the Invention 
may be copied in à différent form, it is the duty of courts and jurles to look 
through the form for the substance of the invention — for that which entltled 
the inventer to hls patent, and which the patent was deslgned to secure. 
Where that is found, there is an infringement ; and it is not a défense that 
it is embodled in a form not descrlbed, and in terms clalmed by the pat- 
entée. * * * 

"The exclusive rlght to the thlng patented Is not secured if the public are 
at llberty to make substantlal copies of it, varylng its form or proportions. 
And therefore, the patentée, having descrlbed his invention, and shown its 
princlples, and clainied it in that form which most perfectly embodies it, la 
In contemplation of law deemed to clalm every form in which his invention 
may be copied, unless he manlfests an intention to disclaim some of those 
forms." 

It is elementary to say that the Ames patent may be an improvement 
upon the Quinn patent without that fact relieving the Ames patent 
from contribution to the other and earlier. Cantrell v. Wallick, supra ; 
Columbia Wire Co. v. Kokomo Steel & Wire Co., 143 Fed. 116, 123, 
74 C. C. A. 310, and cases cited. Notwithstanding the disclosures 
of the file wrapper of the Quinn patent, the complainant is entitled 
to a reasonable application of the doctrine of équivalents, and m my 
judgment even a comparatively restricted application of that doc- 
trine shows that the defendant's device is an infringement. In this 
connection it is proper to refer to the fact that the White Enamel Re- 
frigerator Company manufactured under the Ames patent the al- 
leged infringing devices for the défendant herein, and is defending 
this suit. This company at one time complained to the Merchants' 
Dispatch Transportation Company, one of the largest customers of 
the complainant, that it was infringing the Ames patent by the use of 
refrigerator cars made in accordance with the Quinn patent. Mr. 
Bohn, the président of the White Enamel Refrigerator Company, in 
explanation testifies that the foregoing complaint was made because 
the refrigerators of the Merchants' Dispatch Company were construct- 
efl, as he understood, with one leg of the siphon longer than the other. 
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As a matter of fact, however, the évidence shows that the legs of tlie 
siphons in the refrigerator cars complained of were, if not exactly of 
equal length, very nearly so ; it appearing that such variation in length, 
if any, existed in but a few instances, and did not at the utmost exceed 
three-eighths of an inch. It may be assumed that variations in length 
of so slight a character in a car refrigerator would hardly be discern- 
ible by the unaided eye. Whatever the fact, however, as to the exist- 
ence of any discrepancy in the length of the legs of the siphons in the 
refrigerator cars in question, there is no suggestion that the ports in 
the partitions in the refrigerators therein were curved at the apex. 
On the contrary, it unquestionably appears that they were of the in- 
verted V-shape, and that the complainant never made any refrigerators 
having ports other than of that type. The complaint of infringement 
made under the circumstances above detailed by the White Enamel 
Refrigerator Company therefore becomes significant. A défendant, 
and such that company really is, will not be permitted at the dictation 
of self-interest to assume inconsistent and contradictory positions. In 
view of its above-mentioned complaint, that company cannot urge with 
any great vigor or consistency that the Ames U-shaped ports are to- 
tally différent from the Quinn inverted V-shaped ports. 

Référencé ought also to be made at this point to another matter as 
possibly revealing the origin and animus of the Ames patent. It is this : 
On August 27, 1897, the Quinn Refrigerator Company, the then owner 
of the patent in suit, assigned to Gebhard Bohn, George W. Bohn, John 
A. Seeger, and John H. Ames the right to manufacture refrigerators 
under the Quinn patent in several of the states. The contract was so 
drawn as to permit the assignées to surrender their rights and privi- 
lèges thereunder almost at pleasure. As a matter of fact, the license 
was surrendered February 9, 1899, and it is worthy of remark that 
such surrçnder was made only about three months after the Ames pat- 
ent was issued, the application for which was filed by Ames, one of 
the licensees, on December 23, 1897, within four months after the li- 
cense was granted. It should also be remembered that the patent when 
issued was issued to Ames as assigner to Gebhard C. Bohn, who, with 
his father, Gebhard Bohn, also one of the licensees, on March 3, 1899, 
started the business of manufacturing refrigerators under the partner- 
ship name of the White Enamel Refrigerator Company. Furthermore, 
the above-named licensees were at the time their license was granted 
ail directly interested in the Bohn Manufacturing Company, and upon 
the exécution of the license that company immediately began the manu- 
facture of refrigerators thereunder. The licensees had not up to that 
time ever manufactured refrigerators of any kind. Moreover, it ap- 
pears that after the license was granted the Quinn Company in compli- 
ance with its terms sent sample refrigerators made under the patent in 
suit to the Bohn Company to aid and instruct it in the manufacture of 
like refrigerators. The Bohn Manufacturing Company, however, only 
constructed between 75 and 150 refrigerators under the license; but 
did make refrigerators of the kind subsequently covered by the Ames 
patent as early as the latter part of 1897, or just about the time Ames fil- 
ed his application for a patent. Enough has been said to establish with 
some degree of probability, if not of certainty, the origin of the Ames 
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patent. But, if more were needed, there is testimony directly tending 
to show tliat tliat patent was conceived for the very purpose of escap- 
ing the payment of royalties under the Quinn patent. Again, Ames at 
the time the Quinn patent was cited against his application in efïect ad- 
mitted that his invention was but an improvement upon that patent. 
The évidence ail tends to show that the Ames patent was conceived 
and the business of the White Enamel Ref rigerator Company built up, 
in no inconsiderable degree, upori the foundation of the Quinn patent. 
Both the complainant and the White Enamel Refrigerator Company 
hâve, according to the évidence, established larg'e and successful lausi- 
nesses in the manufacture and sale of refrigerators. Both patents hâve 
proved to be commercial successes, and if, as claimed, the Ames patent 
has proved the better, the fact remains that it is but an improvement 
upon the patent in suit, the leàding principle of which it has adopted 
and used, and for which it should pay tribute. The défendant has set 
up the défenses of lâches and équitable estoppel in bar of the complain- 
ant's relief. I hâve carefully colisidered them both. As to the question 
of lâches, the évidence does not clearly show that the alleged infringe- 
ment of the Quinn patent was brought home to the complainant and its 
predecessor in title as claimed by the défendant, and hence that défense 
is not sustained. As to the alleged équitable estoppel, there is nothing in 
the évidence which satisfies me that the complainant corporation, and 
its innocent stockholders, should be charged with knowledge or notice 
of the matters set up by way of estoppel. Some of the corporators may 
hâve had notice, but not ail. Where ail of the corporators of an incor- 
poration hâve notice, such notice may be imputed to the corporation, 
and it was so held in Simmons Creek Coal Co. v. Doran, 142 U. S. 417, 
436, 12 Sup. Ct. 239, 245, 35 L. Ed. 1063, where the court said: 

"Référence to the appendix to the acts of the Législature of West Virginia 
of 1885 (pages 440, 447) shows the certiflcate of incorporation of the company, 
from which it appears that the agreement required under the statute in 
order to form a corporation was delivered to the Secretary of State of West 
Virginia on the ICtii of January, 1885, on which day the company, as the 
Secretary certifies, became a corporation. The subscribers to the agreement 
were P. H. Borer, I. A. Welch, N. L. Reynolds, A. W. Reynolds, and George 
W. Belcher; and the agreement states that thèse flve corporators had sub- 
scribed the sum of $250, being one 5P50 share each, and had paid on the sub- 
scrlptions the sum of $25. It is îhrough thèse corporators that the company 
claims title and the record discloses that Welch was its président. Associated 
together to carry forward a common enterprise, the knowledge or actual no- 
tice of ail thèse corporators and the président was the knowledge or notice of 
the company, and, if constructive notice bound them, it bound the company." 

The case hère presented is not within the principle thus declared, 
which could not, as it seems to me, be wisely broadened. 

Upon the whole case, I hâve reached the conclusion that the de- 
fendant has infringed claims 1, 3, and 7 of the patent in suit. The 
usual decree will accordingly be entered in favor of the complainant, 
with costs. 
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FOUNDATION CO. et al. v. O'EOURKB ENGINEERING CONST. 00. 
(Circuit Court, S. D. New York. June 28, 1909.) 

1. Patents (§ 310*) — Suit fok Infbingement— Sotticienct of Bill. 

In a bill for Infrlngement of a number of patents, copies of whlch are 
attached, an allégation that défendant "has made, used, and sold, or 
caused to be made, used, and sold, structures and processes containlng, em- 
ploying, and embodylng the inventions described and claimed In the 
spécifications of sald letters patent, thereby Infringing the exclusive 
rights of your orators," is sufflcient to charge the défendant with having 
infrlnged ail the Inventions described in ail of the spécifications of ail 
the patents. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 511 ; Dec. Dlg. 
{ 310.*] 

2. Patents (§ 310*) — Suit roB Infeingemeht— Sufficienct of Bill— Alléga- 

tion OF Conjoint Use. 

An allégation, In a bill for Infrlngement of two or more patents, that 
the Inventions covered thereby are capable of conjoint use, and hâve been 
conjolntly used, by défendants, Is sufliclent on demurrer, although it is 
not speciflcally stated that they were used in the same structure, which 
Is Implled from the words "conjoint use" and "conjolntly used." 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 310.*] 

8. Patents (§ 310*) — Suit fob Infeingement— Sufficienct of Bill. 

That a bill for infrlngement of a number of patents, contalning a large 
number of clalms, does not speclfy which of such claims are relied on as 
having been Infrlnged, is not ground for demurrer. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 310.*] 

4, Patents (§ 290*) — Suit foe Infeingement— Multifaeiousness of Bill. 
A part owner of certain patents, who has not granted any lleense, and 
a licensee of the other part owners, which Ucense also includes other pat- 
ents, In whlch thelr co-owner has no interest, hâve not such a unlty of 
Interest as entltles them to joln In a bill for Infrlngement of ail of such 
patents. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 470; Dec. Dlg. 
i 290.*] 

In Equity. On demurrer to bill. 

Domingo A. Usina, for complainant. 
Edmonds & Peck, for défendant. 

MARTIN, District Judge. This case now stands before the court 
upon a demurrer to the complaint. Briefly stated, the complaint 
allèges that Daniel E. Moran and John W. Doty were the inventors 
of certain structures and modes of constructing foundations for high 
and heavy buildings in the city of New York, and letters patent 
were duly issued therefor ; that a two-thirds jnterest in two oî the 
applications for letters patent were conveyed by Daniel E. Moran 
to Edwin S. Jarrett and Franklin Remington; that the said Moran, 
Jarrett, and Doty granted to the défendant Foundation Company the 
exclusive right and license to make use of and sell the said inven- 
tions described in ail of said letters patent; that said inventions 
and letters patent were of great value, and — 

"the défendant, well knowing the promises, but with Intent to injure your 
orators, to interfère with their business, and to deprive them of the profits 

*For other caaea ■•• lame topic & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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derived and to be derived from making, usiiig, and vendlng the saîd in- 
ventions, has witJiin ttie Southem district of New York, subséquent to the 
grant of sald letters patent, and of said rights and llcenses, and witliout 
tlie license and consent of your orators, or any of them, made, used, and sold, 
or caused to be made, used, and sold, structures and processes containing, em- 
ploying, and embodying the inventions descrlbed and clalmed in the spécifica- 
tions of sald letters patent, thereby infringlng the exclusive rights of your 
orators; but how many such structures the défendant has made, used, or 
sold, or caused to be made, used, or sold, and to what extent it has prac- 
ticed the processes of the sald Inventions, your orators are Ignorant, and 
cannot set forth, and therefore pray a dlscovery thereof ; but your orators, 
upon Information and bellef , aver tlîat the sald défendant has so made, used, 
and sold a number of such structures, and has practiced the processes of 
said inventions a number of tluies, and has derived large gains and profits 
therefrom, and has instigated the manufacture, sale, and use of said ap- 
paratus and the practlce of sald processes by others, and Is preparlng yet 
more extensively to infrlnge said letters patent, and to Infllct Injury, dam- 
age, and loss upon your orators, but to what auiount the défendant has so 
proflted by reason of sald infrlngement your orators are ignorant, and can- 
not set forth, and therefore pray an account thereof. And your orators 
further say that the subject-matters of ail said letters patent are capable of 
conjoint use, and are in fact conjointly. used, in the forming or slnkiug of 
foundations for buildings, and that défendant has conjointly used the same 
in niaklng and using the structures and practiclng the processes hereinbefore 
complained of." 

It is iinnecessary to refer to the other allégations, as the plead- 
ings raise no question relating thereto. Copy of the letters patent, 
with sketches of varions figures exemplifying the claims of the 
same, are attachée! to said biîl of complaint. The défendant claims 
by his demurrer that there are several separate and distinct causes 
of action, there being 7 patents and 95 claims on différent sub- 
ject-matters set ont in the bill ; that some of the patents are in- 
capable of conjoint use with other of the patent devices; and that 
some of the processes are not patentable. 

The complainant avers in his complaint that the défendant — 

"has made, used, and sold, or caused to, be madë, used, and sold, structures 
and processes containing, employing, and embodying the inventions descrlbed 
and clalmed in the spécifications of sald letters patent, thereby infringlng 
the exclusive rights of your orators." 

/ This averment seems to be broad enough to charge the défendant 
with having infririged ail the inventions described in ail of the spéci- 
fications of ail of said letters patent. The défendant contends that, 
by an examination of the letters patent, it is self-evident that there 
is such a conflict in the différent patents, and the différent spécifi- 
cations thereof, that the court should hold that this averment is in 
conflict with facts made apparent by the letters patent. If this was 
an application for a bill of particulars, as to the claims of the vari- 
ous patents that the orators insist hâve been infringed, I should be 
inclined to hold, from an examination of the patents, that such an 
application should be granted; but, without the aid of évidence, the 
defendant's contention on this ground does not well enough appear. 
Another ground of demurrer is that the allégation that ail the 
patented irnprovements are susceptible of conjoint use, and hâve 
been so used by défendant, is insufïicient. As to this ground of de- 
murrer, I think- the allégations of paragraphs 7 and 8 sufficient. It 
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is trvie that paragraph 8 of the bill does not aver that said letters 
patent are capable of conjoint use in a single structure; but it does 
allège that it is capable of conjoint use, and has been conjointly 
used by the défendants, in the forming or sinking of foundations 
for buildings. If the défendant has not infringed ail the processes 
of the several patents set out in the complaint in a single struc- 
ture, he can readily meet this allégation by déniai. The alléga- 
tion is that ail the patents are susceptible of conjoint use, and 
the défendant is charged with conjoint use of them ail. Thèse pat- 
ents relate to a mode of construction — a way of doing the work. 
The words "conjoint use" and "conjointly used," in clause 8 of the 
bill, fairly construed, mean "used together." Thèse inventions are 
not conjointly used, if a part only are used in one structure and a 
part in another. This objection is too technical to be sustained in 
equity, especially in view of the fact that the défendant can square- 
ly meet it by an answer. 

Another ground is the failure to specify which of the 95 claims 
in the 7 patents are relied on by the complainants as having been in- 
fringed by the défendants. The rights of the défendant can be 
fully protected in this regard by a bill of particulars. 

The défendant further insists that there is a misjoinder of par- 
ties and an insufficient unity of interest. I cannot escape the con- 
viction that this ground of demurrer is well taken. The com- 
plainant Remington is the owner of one-third of patents No. 759,- 
IÎ88 and 759,389. He is not a copartner, but an absolute owner of 
one-third interest in those patents. The bill avers that the com- 
plainants Moran, Jarrett, artd Doty "did grant to the said Founda- 
tion Company the exclusive right and license to make, use, and sell 
the said inventions described in ail the aforesaid letters patent"; 
but it is apparent upon the face of the pleadings that this averment 
is not according to the fact. Remington never granted his interest 
in said two letters patent to said Foundation Company or any one 
else. Remington has no interest in five of the patents which the 
orators claim the défendants hâve infringed. The Foundation Com- 
pany has no interest in Remington's one-third ownership of two 
of the patents. Doty owns the patent granted February 14, 1905, 
No. 782,383. The orators Jarrett and Remington hâve no interest 
in that. 

The mère setting out of more than one letters patent in a bill 
does not of itself render the bill multifarious. A demurrer for 
multifariousness will not lie to a bill founded on several patents, 
where ail of the inventions are set out as constituting a cause of 
action, and where a single défense, "We do not make such a ma- 
chine," meets the whole bill in its allégations ansj prayer, though 
several parties and several patents are joined ; but, where the aver- 
ments are such that the défendant cannot safely meet them by an- 
.swer, it présents a différent question. Hère the bill allèges that the 
Foundation Company has the exclusive use of ail thèse patents 
and ail the rights under ail the patents, and at the same time shows 
a State of facts that contradicts this averment, in that one man 
owns one-third interest in two patents that the Foundation Com- 
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pany hâve no right to use. This puts the défendants in an inéqui- 
table position for answer. Does the orator Remington claim dam- 
ages for that the défendant has deprived him of his présent use of 
his interest in thèse two patents? The bill is silent as to that. 
What rights in each of the orators hâve been infringed, and what 
damages eacli has sufifered, are so inadequately pleaded that the de- 
fendant, in view of his dernurrer, should not be compelled to answer. 
Counsel for the complainant has cited Chisholm v. Johnson (C. 
C.) 106 Fed. 191. In that case the question as to misjoinder of 
parties was first brought to the attention of the court after the évi- 
dence had been taken. The learned judge, near the close of his 
opinion, on page 214, uses this language : 

"The objection of misjoinder of parties, had It been taken by demiirrer or 
plea, possibly would hâve been entitled to greater weight. The joinder of 
patent owners as complainants, where some of them bave no légal ownershlp 
of or Jegal interest In some of the patents sued on, Is a course whlch general- 
ly should not be encoui;aged. But the objection having been flrst raised by 
answer, and not having been brought to the attention of the court until final 
hearlng, It cannot, in view of the partlcular circumstances of this case, be 
sustalned." 

There are a large number of cases in vi^hich it is held that the 
doctrine of multifariousness should not be applied, though numer- 
ous claims of several patents are alleged to be infringed; also 
cases in which several parties are joined as complainants in the same 
bill, where by the bill a common interest of each complainant ap- 
pears. But in ail such cases the facts constituting such interest 
must be averred clearly and consistently, that the défendant may be 
apprised of just which that interest is. 

In the case at bar the bill fails in this respect, and on this ground 
the demurrer is sustained, with costs. 



JUENGST V. GULLBERG et al. 
(Circuit Court, S. D. New York. June 7, 1909.) 

1. Patents (§ 240*) — Infbingkment— Impbovement Patent. 

Wherè a patent does not embody a prlmary Invention, but only an Im- 
proveinent on the prior art, and the defendant's machine can be diflfer- 
entiated, the charge of infrlngement is not sustained. 

[Ed. Note.^For other cases, see Patents, Dec. Dig. § 240.*] 

2. Patents (§ 328*) — Inebingement— SiqnAttjbe Gatheeing Machtne. 

The Juengst patent, No. 761,496, for a signature gathering machine, dla- 
do.ses patentable Invention but is an Improvement patent, limlted by the 
priot art to the single novel feature of the adjustablllty of the gripper 
jaws. As so cônstrued, held not Infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. S 328.*] 

jIu: Equity. On final hearing. 

Fenelon B. Brock, for complainant. 
-Wm. E. Warland, for défendants. 

" ' ' ' ' ' • ' " ' ! !■ I I ..I. , ^ 

*FQr ûther caflea see same toplc & S numbeb in Dec. A Am. Dlga. 1907 to date, ft Rep'r Indexa 
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MARTIN, District Judge. ' The complainant allèges that the de- 
fendants hâve infringed his letters patent No. 761,496, issued on 
the 31st day of May, 1904, covering a signature gathering machine. 
Printed sheets, as they corne from a printing machine, are usually 
folded once or more. Thèse folded sheets are known to the trade 
as "signatures." They may be in pamphlets or simply sheets. They 
are gathered to form a book or magazine. A signature gathering 
machine takes thèse several sheets or pamphlets automatically and 
assembles them for the book or magazine. As thèse sheets or pamph- 
lets called "signatures" are frequently imperfect, by leaves being 
missing or too many présent, it is essential that the machine be so 
constructed that it shall gather only perfect signatures, and that 
imperfect signatures may be detected in such a manner that the 
error may be readily corrected. The machine must be adjusted for 
a predetermined thickness of the signatures, and if there is a dévia- 
tion from that it must be detected. The complainant claims that his 
patent covers such a machine, and this the défendant does not deny, 
but asserts that prior patents involve the same principles, and, there- 
fore, the complainant's machine is nonpatentable. The défendant 
further asserts that, if the complainant has a patentable machine, 
it exists only in the adj ustability of the gripper jaws, which device 
he has not infringed. 

The complainant offered no machine as an exhibit, but used in 
argument certain drawings from the figures of the patent, and a 
small model, which model to my mind was of little practical benefit. 
As I understand the patent in suit from figure 1, the gripper lever 
is marked D and is secured on a rock shaft. A*. Lever D contâins 
a pair of jaws, D^-D^^, which work on a pivot, 13. The lower jaw 
is connected with a rod, D.^, and at the end of this rod is a screw 
cap, D^, upon which is nut, D", over the screw cap in the rod D*, 
and threaded into rod D". Thèse parts are adjustable by the nut, 
D^, so that the jaws may be opened to a greater or less distance, 
whereby they are to take signatures of predetermined thickness. Arm 
D^° connects with rod D*, and at the end of this arm is a point, 
D^^. When the machine is adjusted for work and signatures are 
taken by the gripper jaws that are of correct thickness, the detector 
finger, D^*, at the end of the arm, D^^, passes through a gâte on the 
lever, B, which is formed by plates B' and B*. If a signature is reach- 
ed which is either too thick or too thin — ^varies from a predetermined 
thickness—finger D^* on the end of the arm D^'* will fail to pass 
through the gâte. When this occurs, D" comes in contact with 
one of the plates, B'' or B*, throws down the lever, B, which con- 
tacts with lever, C, and stops the motion or disconnects. It seems 
unnecessary to describe the machine further as to the manner of 
giving the signal, etc. 

The complainant's patent seems to rest upon the adjustability of 
the gripper jaws, as the same are connected with détective and sig- 
naling mechanism. While this principle may be found in prior pat- 
ents in use in diflferent kinds of machines, the complainant seems 
to hâve been first to apply i^ to a signature gathering machine. So 
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well developed, however, was the prior art. that his patent must 
be limited.to this device. If we were to broaden it to équivalents 
sufficient to cover the defendant's device, and apply a like doctrine 
of équivalents to prior patents, said prior patents would embody 
every élément of the complainant's claimed invention. 

Does the defendant's machine infringe this device of the com- 
plainant's machine ? 

The défendant produced as an exhibit a machine, the working of 
which was plain and simple. In his machine the gripper lever, D, 
is attached to a rock shaft, A*. It has two jaws, marked in the 
drawings D^ and D.^^, which always open the same width — about 
half an irich. They are opened and closed by a pin marked 4, which 
slides through the lever,' D, and abuts against toggle D^^. The 
other end abuts against stop 2 and in the opposite side of gripper 
lever, D. When the sliding pin, 4, strikes stop 2, it is forced against 
the upper part of toggle D^^, and in connection with spring D^ 
serves to bring the j aws ■ together on the signature. Lever B is 
hung on pin 26 and has two prolongations pivoted on différent 
centers.; At the end of thèse prolongations are fastened adjustable 
dogs, B' and B*. In the defendant's machine the gripper jaws al- 
ways open to.the full extent. No adjustment of thèse jaws is es- 
sential. In setting the defendant's machine for predetermined thick- 
ness of signatures, the adjustment is made by thèse dogs being moved 
a greater or less distance apart further up or down on members B, 
as necessary to permit the détecter finger, D^°, to pass between 
parts B^ and B* when the machine is working normally. When 
the signature grasped by the jaws pi the defendant's machine is too 
thick or too thin, the finger, D, contacts with either the dog B" or 
B*, and throws part B with the dogs B"* and B* into a position 
whereby rod C is connected with bar K' and cqi^tacts with link or 
dog 10, and thus connects the bar K* and handle 20 and rod 11, 
which throws the machine out of gear and stops. 

The defendant's expert very aptly described the opération as fol- 
lows: 

"At this point I wlsh to call attention to the fact that In the machine 
o£ the patent In suit ail the meehanism is moiinted on à single rock shâft, 
A»; that is to say, the gripper lever, the arms C, which actuate the stop 
meehanism, and the arm B, which has a curved extension on which the ad- 
justable plates are secured. This is not at ' ail the case in defendant's 
machine. In the defendant's machine thfere is a rock shaft, and nieans are 
provided for rocking the shaft, and that shaft carrles nothing, absolutely 
nothing, but tïie gripper lever. The means that are trlpped by the grippers 
when the machine opérâtes abnormally are not supported by this rock 
shaft, nor hâve àny connection with it, but are carried by two rigld rods 
or bars which hâve no movement whatever. The arms which are thrown 
by the tripplng device when the machine opérâtes abnormally are mounted 
on another entirely Independent rock shaft, havlng no connection whatever 
with the rocls , shaft which carrles the gripper lever. It Is an absolute and 
fnndamental différence between the construction of defendant's machine and 
what Is set forth in the patent in suit. »*» 

"Thé adjustnient of the dogs In defendant's machine permits of a much 
fUier adjustment thau the adjustment of the jaws (of the complainant's ma- 
c'hlne). It permits of a nmch safer adjustment, as the engagement between 
the dog and the ffiiger duriiig the moVement of the parts becomes an àbso- 
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lutely positive one, and accidentai mistakes in tlie slipping and conséquent 
disengagement of the flnger and dog is precluded. It Is niuch simpler in 
construction. It is more easily made ; tliat is to say, the operator eau make 
tliis adjustment witli greater taclllty. The adjusted or adjusting parts are 
not subjected to the wear and tear caused by the violent opeulng and elosing 
of the jaws and the concussion caused by the elosing of the jaws on paper. 
In defendant's machine the jar or concussion incident to the opening and 
elosing of the jaws, which takes place with considérable force, does not af- 
fect the parts carrying the dogs, on which part the adjustment is made. In 
the machine of the patent in suit the adjustment is made by meaus of the 
parts D3 and D^^I mean the adjustment of the jaws — which parts, D' and 
O-i, are the ones -which transmit the motion of opening and elosing the jaws, 
and hence thèse parts are subjected to ail the shock and vibration and con- 
cussion incident to the constant, forcible, and sudden opening and elosing of 
the jaws. In the defendant's machine such opening and elosing of the jaws 
under greater or less force cannot loosen or change the adjustment of the 
dogs carried by an entirely independent member and in no way whatever con- 
nected with the shaft supporting and operating the jaws. In the machine 
of the patent in suit, and as there claimed, and as there distinctly pointed 
out, the entire motion for opening and elosing the jaws Is imparted to the 
jaws through and by means of the members D» and D*, and by thèse means 
only. Thèse means are adjustable, and it stands to reason that this adjust- 
ment, or the parts causing the adjustment, are subjected to the concussion, 
jars, and vibrations produced by the opening and elosing of the jaws, and 
hence are much more apt to get out of adjustment than the dogs of defend- 
ant's machine, which are in no way subjected to thèse particular concus- 
sions, jars, and vibrations to which the jaw-adjusting parts in the machine 
of the patent in suit are subjected during the opération of the machine. Thèse 
are some of the reasons why I consider the adjustment of the dogs on sep- 
arate and independent members mechanically far superior to the adjust- 
ment of the jaws themselves." 

It is claimed by the complainant that the adjustment of the defend- 
ant's machine can be made by D^ and D*, and that this adjustment 
comes squarely within the complainant's patent. I am satisfîed, hovv- 
ever, from the évidence, that the defendant's machine was not intend- 
ed to be adjusted in that manner. It surely is not practicable thus to 
do. The adjustment is by the dogs. No operator would ever undertake 
to adjust the defendant's macliine in any other manner than by tlie 
dogs, and sucla adjustment was intended by the constructor of the ma- 
cliine. If the complainant's machine involves a new principle at ail, 
it is the adjustability applicable to the gripper jaws. 

It appears from the évidence that, prior to the application of the 
complainant for the patent in suit, there were signature gathering ma- 
chines on the market involving the same principles in their détective 
devices as are involved in the complainant's patent and also in the de- 
fendant's machine — a mechanism consisting of one member passing 
between two other members, and when an abnormal condition arises 
the moving member comes in contact with one or the other of the dé- 
tecter members, which stops the machine. The complainant is not a 
pioneer in the adjustable calibrating means for controlling the stop 
mechanism of paper handling machines. In view of this known art, 
the complainant's patent is necessarily limited. As I view this case, 
both the complainant and défendant are improvers in an advançed art, 
each accomplishing the same final resuit, and as inventors they are 
each limited. It is a well-settled principle of law that : 
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"Where the patent does not embody a primary invention, but only an im- 
provement on the prier art, and the defendant's machine can be difCerentiated, 
the charge ol infrlngement is not sustained." Kokomo Fence Machine Oo. v. 
Kltselman, 189 U. S. 8, 23 Sup. Ct. 521, 47 L. Ed. 689, cited with approval 
by Justice Day in Cimiotti Unhairing Ce. v. American Fur Refining Ce, 198 
U. S. on page 414, 25 Sup. Ct. C97, 49 L. Ed. 1100. 

Such daims of the complainant's patent as may be construed broadly 
enough to cover the defendant's machine must be held invalid for lack 
of novelty. 

The défendant may hâve decree. 



KAISER et al. v. GENERAL PHONOGRAPH SUPPLT CO. 
(Circuit Court, S. D. New York. May 13, 1909.) 

1. Patents (§ 290*) — Suit for Infeingement— Parties. 

The owner of a patent, who has granted an exclusive license thereun- 
der, with a réservation of an interest in damages recovered from in- 
frlngers and the rlght to cancel the license under certain conditions, may 
properly be jolned with the licensee as complainant in a suit for infrlnge- 
ment. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §■ 470; Dec. Dlg. 
§ 290.*] 

2. Equity (§ 118*) — Amendment op Pleadings— Bbinqing in New Parties. 

A court has jurisdictlon to allow an amendment of a bill to brlng in 
a necessary party complainant. 

[Ed. Note. — For other cases, see Equity, Cent. Dlg. § 554; Dec. Dig. 
§ 118.*] 

3. Patents (§ 290*) — Suit pob Infeingement — Parties. 

The fact that a person Is by contract entltled to a share of money re- 
covered for Infrlngement of a patent does not glve hlm an interest in 
the patent, nor malte hlm a proper party complainant in a suit for an 
injunctlon to restrain Its Infrlngement; and the same reason apijlles to 
a licensee, who has assigned hls license, although he may hâve an in- 
terest in the damages recovered. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 470 ; Dec. Dig. 
§ 290.*] 

In Equity. On demurrer to amended bill. 

C. V. Edwards, for complainants. 
Delos Holden, for défendant. 

NOYES, Circuit Judge. At the outset of his argument counsel for 
the défendant contends that permission to file the amended bill should 
not hâve been given, because it sets up a new cause of action. But the 
propriety of allowing the amendment cannot be reviewed hère. The 
sufficiency of the bill as tested by the demurrer is the only matter now 
to be considered. 

The seven grounds of demurrer may be -thus summarized and re- 
stated: (1) The complainant Kaiser has not sufficient interest in the 
patent to be joined as a party complainant. (3) The complainant Cun- 
nius has not sufficient interest in the patent to be joined as a party com- 
plainant. (3) The complainant the Excelsior Drum Works had no in- 
terest in the patent at the commencement of the suit and has not been 

'For other cases see same topic & S nhmber lu Dec. & Am. Dles. 1907 to date. & Hen'r Indexes 
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properly brought into the suit. (4) The complainants Pepper and 
Soistman hâve no interest in the relief prayed for jointly with the 
other complainants. 

It appears, from both the original and amended bills, that the com- 
plainant Kaiser, by assignment from the assignée of the patentées, be- 
came the owner of the patent in suit. He granted an exclusive license 
to Pepper and Soistman, but retained an interest in damages recovered 
from infringers, and also — what is more important — the right to ter- 
minate the license contract under certain conditions. In view of the 
interests retained, he is, in my opinion, properly joined as a party com- 
plainant in the amended bill. 

There is no merit in the contention that the allégations concerning 
the license given by Kaiser in the amended bill show that the court 
was without jurisdiction of the original bill for want of a proper party 
complainant. If this were true, a court would never bave power to 
allow the substitution or change of parties in a case apparently brought 
by a proper party, but who was subsequently shown to hâve disposed 
of his interest in whole or part. 

The situation with respect to the complainant Cunnius is, however, 
différent. It does not appear that he has any interest whatever in the 
patent. He has merely the right to share in moneys collected from in- 
fringers. I perceive no principle upon which he can join in the prayer 
for the injunction ; and if he cannot he should not be permitted to re- 
main as a party complainant. His rights under the contract can be 
protected in other ways. 

The Excelsior Drum Works — the corporation — is a proper party 
complainant as assignée of the license contract. But it acquired its in- 
terest after the commencement of the suit, and should properly hâve 
been brought in under a supplemental, rather than an amended, bill. 
Still this objection is technical, and I think the amended bill may be re- 
garded, so far as the averments concerning said corporation are con- 
cerned, as in the nature of a supplemental bill, speaking from the date 
of its filing. 

The complainants Soistman and Pepper, having disposed of their in- 
terests in the patent to the corporation, the Excelsior Drum Works, 
hâve no standing to pray for an injunction. As said with respect to 
the complainant Cunnius, their interest in the moneys to be recovered 
from infringers gives them no standing to pray for injunctive relief. 
This objection is not specifically taken in the sixth ground of the de- 
murrer ; but I think that that ground may be construed to embrace it. 

The demurrer is sustained, with costs, upon the fourth ground, and 
also upon the sixth ground so far as it relates to the complainants Pep- 
per and Soistman, but with the privilège to the other complainants, up- 
on the payment of costs, to amend within 20 days by striking out tbe 
names of said parties complainant, Cunnius, Pepper, and Soistman. 
171 F.— 28 
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BASOH V. BERNSTEIN et al. 
(Circuit Court, S. D. New York. May 13, 1909.) 

Patents (f 328*) — Validitt and Infringement— Gabteb. 

The Dreyfus patent, No. 546,420, for a garter having a rubber Unlng 
wlth small protubérances thereon to engage the meshes of the fabric on 
whlch It Is placed, was not anticîpated and discloses Invention ; also Jield 
Infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Chapin & Hay ward, for complainant. 
Hauff & Warland, for défendants. 

NOYES, Circuit Jiidge. Tins is a suit to restrain the alleged 
infringement of letters patent No. 546,420, granted September 17, 
1893, to Bernhard Dreyfus, for an improvement in garters, and ac- 
quired through mesne assignments by the complainant. The pat- 
entée thus States the object of his invention: 

"The object of my Invention is to provide a new and improved garter, which 
Is simple in construction and holds the article which it surrounds — such as 
a stocklng, sleeve, etc. — firmly and seeurely in position wlthout exerting un- 
due, inconvénient, or unpleasant pressure on the leg, arm, or other part of 
the body on which said garter is applled." 

The patent contains but a single claim, which follows: 
"In a garter, the comblnation, with a body pièce, of elastic end pièces and 
fastening déviées attaehed thereto, and a soft rubber llning on said body 
pièce, which linlng is provlded on its exposed surface, throughout, wlth small 
protubérances, substantially as héreln set forth." 

The function of the "protubérances" of the claim — the real feature 
of the invention — is thus stated in the spécifications: 

"The projections, such as the teats or ridges, on the rubber strlp, engage 
the meshes of the stocklng or other article on whlch the garter is applled, and 
are pressed a greater or less distance into the same, and thus hold the said 
arti' le in place on the limbs or body." 

The défenses are: 

(1) Want of invention in view of the prior art. 

(2) Noninfringement. 

The device of the patent is a simple one — a slight advance over 
previous uses. As stated in the patent itself : 

"Rubber surfaces provided with projections bave been used with rubber 
boots and shoes." 

But I think this must be regarded as a nonanalogous use. The 
projections upon the soles of rubber boots help to prevent slipping; 
but they cannot be said even figuratively to engage the meshes of 
the ground, and soon wear off. In the absence of ail testimony, I 
am unable to say that it involved no invention to place the projec- 
tions of the rubber boot upon the lining of a garter, and thereby 
accomplish the new resuit of holding a garment by engagement, as 
well as by pressure ; and, if I cannot say this, I certainly cannot 

'For other cases see came toplc & S ndmb£r in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa* 
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hold that any of the earlier patents cited against the patent in suit 
anticipât^ or show want of invention. In my opinion they cover 
devices niuch less like the device of the patent than the projections 
upon the soles of rubber shoes. Upon the proof as it stands I deem 
it my duty to sustain the validity of the patent. 

The remaining question is one of infringement. The défendants' 
structure, like that mariufactured by the complainant, is exactly in 
acçordance with the drawiflgs and spécifications of the patent. They 
both hâve the longitudinal ridges shovvn in Figure 4. The défendants, 
however, claim that the complainant is not entitled to the structure 
so illustrated and described, because the ridges are not "small pro- 
tubérances" within the meaning of the claim. Great stress is laid 
upon the présence of the word "small" in the claim. It is pointed out 
that the original claims presented to the Patent Office simply called 
for "protubérances," and that only after repeated rejections was the 
word "small" inserted; and attention is called to the rule that where 
a patentée has claimed something which has been rejected by the Pat- 
ent Office, and he has acquiesced in such rejection, he cannot aft- 
erwards successfully contend that the claim as allowed should be 
construed to include that which was rejected. But this contention 
loses some force in the présent case, for the reason that it does not 
appear that the patent was rejected at ail because the word "small" 
was absent, or allowed because it was présent. The patentee's ap- 
plication was rejected repeatedly by the examiners in the Patent Of- 
fice, and he made several amendments, among which was the in- 
sertion of the word "small." Notwithstanding thèse amendments, 
the patent was rejected. The patentée then appealed to the Examiners 
in Chief , who allowed the patent ; but it dpes not appear that they al- 
lowed it because the word "small" was in the claim, or would hâve 
rejected it if it had not been there. It is true that the patentée, in 
his argument before the Examiners in Chief, pointed out that the 
protubérances, must be small enough to engage the meshes of the 
garment; but that was nothing more than was necessarily implied 
from the statement of the function of the projections in the patent. 

I see nothing in the proceedings in the Patent Office to show that 
extraordinary emphasis should be laid upon the word "small." In 
my opinion it means projections of a size capable of engaging the 
fabric upon which the garter is placed. They must necessarily be 
relatively small. Indëed, I am inclined to think that the complain- 
ant is right in his contention that the patentée used the qualification 
"small" to distinguish the protubérances which he claimed from the 
comparatively large projections ghown in the Latham patent (cited 
against him in the Patent Office), and which obviously could not 
engagé the meshes of a garment. 

The patent is adjudged to be valid and infringed, and a decree 
may be entered in favor of the complainant for an injunction, an 
accounting, and cosfs.: The case is not, however, free from doubt, 
and if the défendants désire to appeal, and will do so promptly, the 
operatfon of the injunction will be suspended, pending appeal, up- 
on, filing; a bond, the amount of which will be determined upon appli- 
cation. 
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HALL SIGNAL CO. et al. v. GENERAL RX. SIGNAL CO. 

(Circuit Court, W. D. New York. June 18, 1909.) 

- ■■ --• ,.;^,-i,'r No. 284. ■:^"--<-«- 

Patents (§ 317*) — Suit for Infringement— Injunction. 

In a suit for infringement of a patent for a railway slgnallng apparatug 
and System, eonsisting of the use in a combination of old éléments, whlch 
expired pending the suit, the complalnant held not entitled to a provision 
In the final decree enjoining the défendant from selliug any apparatus 
made during the life of the patent ; it appearing that the parts were capa- 
ble of use in noninfringing Systems. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 317.*] 

In Equity. On settlement of final decree. 
See, also, 168 Fed. 62. 

Renyon & Kenyon and Henry D. Williams, for complainants. 
Macomber & Ellis and J. William EHis, for défendant. 

HAZEIy, District Judge. The patent in this action has expired, 
and the mandate of the Circuit Court of Appeals afïirming the dé- 
cision of this court, holding claim 1 of the patent valid and infring- 
ed, directs that further proceedings be had in accordance with the 
décision of this court, and the opinion of Judge Coxe, writing for 
the court, says: 

"The patent havlng expired, the paragraph of the decree provldiug for 
an injunction should be modifled by the Circuit Court." 

Accordingly the decree submitted by complainant enjoins the 
défendant from dealing in any signaling apparatus or Systems em- 
bodying the invention, or any part thereof, which were constructed 
before the expiration of the patent. The défendant objects to the 
entry of the proposed decree on the ground that in the circum- 
stances of this case such an injunction should not be granted after 
the monopoly has expired. The cases cited in complainant's brief 
(American Diamond Rock Boring Co. v. Rutland Marble Co. [C. 
C.] 2 Fed. 356 ; American Diamond Rock Boring Co. v. Sheldon 
et al. [C. C] 1 Fed. 870; N. Y. Belting & Packing Co. v. Mago- 
wan et al. [G. C] 27 Fed. 111; Toledo Mower & Reaper Co. v. 
Johnston HarvCster Co. [C. C] 24 Fed. 739) as authoritative of the 
proposition that the défendant should bè enjoined in the final de- 
cree from using any part of the signaling apparatus and System 
are not believed, in view of the peculiar facts of the case, to be 
décisive. In the cases cited the infringing devices were machines 
which had been manufactured before the expiration of the patent, 
and the défendants were actually using and vending such infring- 
ing machines at the time of the expiration. In the présent case we 
are concerned with a combination of old éléments, eonsisting of 
signaling circuits, circuit openers, and circuit breakers, tracks, bat- 
teries, relays, posts, and signaling blades, which, to infringe claim 
1 of the patent in suit, must be first assembled, combined, and posi- 

•For other oasea see same toplc & J number in Dec. & Am. Digs. 1907 to date, & Sep'r Indexw 
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tioned in a certain manner, and then by the movements of a pass- 
ing train upon one of the rail circuits the signaHng circuit broken 
and the signal blade actuated. The independent éléments or parts 
producing the resuit hâve not been patented. The défendant could 
not be prevented from manufacturing such independent éléments 
or parts for use in signaling apparatuses or Systems which are not 
infringements of the complainant's patent. In other words, the dif- 
férent parts are tisable in a railway signal System which is not an 
infringement of complainant's System. 

It might be that in certain circumstances a court of equity would 
enjoin the use of différent parts or independent éléments designed 
to be used in a patented combination to produce a new and useful 
resuit, which éléments or parts were made prior to the expiration 
of the patent ; but I do not think that the peculiar facts of this case 
call for such interférence. It is not shown that the défendant has 
manufactured any éléments or parts of the signaling apparatus prior 
to the expiration of the patent with a view of putting them, singly 
or in combination, on the market. Besides, the défendant does not 
infringe claim 1 of the Wilson patent, No. 470,813, save by install- 
ing a so-called normal danger System of circuits embodying the 
patented combination, which by reason of the method adopted in 
combining the éléments produces a new resuit, as distinguished from 
a familiar method of signaling. I think the principle of Johnson 
V. Brooklyn & C. R. Co., 37 Fed. 147, 2 L. R. A. 489, and Ver- 
milya v. Erie Railroad Co. (C. C.) 89 Fed. 96, which are décisions 
by Judge L,acombe, is more nearly in point. 

The objectionable portions of the proposed decree must be elimi- 
nated. 



FERRY-HALLOCK CO. v. HERMAN. 

(Circuit Court, S. D. New York. June 12, 1900.) 

Patents (§ 328*)— Infringement— Hat Ring. 

A prelimlnary Injunetion granted to restrain threatened Infringement 
of the Ferry patent, No. 574,894, for a hat ring. 
[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On motion for preliminary injunction. 
Gifford & Bull, for complainant. 
John L. Bernstein, for défendant. 

NOYES, Circuit Judge. The orderly administration of justice in 
patent causes requires me to disrégard any personal inclination and 
to follow the décision of this court in Ferry v. Waring Hat Mfg. Co., 
129 Fed. 389. In that case it was held that the patent now in suit was 
valid and inf ringed ; the inf ringing device being held to possess the 
"hollow bead" of the patent. 

Giving the phrase "hollow bead" the meaning given it in that opin- 
ion, I think it the better view that the structure (Exhibit A) possess- 
es such bead, as well as the petticoat of the patent, and infringes. It 

*For other oaees a«« same topic A i numbzb In Dec. & Am. Dlg>. 1907 to date, t Rep'r Indexes 
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can hardly be said that this ring lias merely a turned-down edge. ï 
thirik it riiay be said to hâve a ■superabundance of material; It is not 
entirely clear whether the défendant manufactures the particular 
structure (Exhibit A) . I understood, however, upon the argument, 
that it was. the désire of the défendant that this motion should be de- 
termined upèn the theory that he was making and using such ring, 
and anyway, upon the affidavits presented, I should hold that a case of 
threatened infringement was made out. 

A preHminary injunction may be issued with respect to the struc- 
ture Exhibit A; but if the défendant desires to appeal from this or- 
der, and will do so promptly, the issuance of the injunction will be 
stayed pending the appeal. The parties may, if they désire, submit 
afïidavits upon the question whether any security- — and, if any, the 
amount— should be required upon such stay. 



BROWN BAG-FILLING MACH. CO. v. DROHEN. 
(Circuit Court, W.,D. New York. February 23, 1909.) 

' No. 253. 

1. Patent? (§ 318*) — Suit pok Infringembnt— Meastjhe of Profits. 

In Computing the profits réîiU2jed by a défendant froin the use of an 
Infringing bag-filling inachlne; thé master held to hâve properly taken as 
the basis the saving as compared with the cost of hand labor, and that 
the work was even then done at a loss is inimaterial. 

[Ed. Note. — For other casçs, see Patents, Cent. Dig. §§ 30*1-576 ; Dec. 
Dig. § 318.* 

Accounting by infrlnger for profits, see note to Bricliill v. Mayor, etc., 
of City of New Yorli, 50 C. C. A. 8.] 

2. Patents (§ 322*) — Suit for Infringement— Référence for Accounting. 

The question whether a défendant, after an interloeutory deciee flnd- 
ing infringement of a patent, f urther inf riuged by the use of machines 
not before the court, la one which may properly be deterinlned by the 
master on an accounting. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 322.*] 

3. Patents (§ 319*) — Suit for Infringement— Right to Damages. 

Where there is not sufficient évidence to establish a unif orm license 
fee or royalty for the use of a patented machine, a master is justlfied in 
refusing to award damages for the use of an infringing machine. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 319.*] 

In Equity. On exceptions to master's report. 
See, also, 140 Fed. 97. 

Nathan Heard, for complainant. 
Herman J. Westwood, for défendant. 

HAZEL, District Judge. The complète and able report of the 
master, who has awarded the complainant profits in the sum of $8,- 
016.39, sets forth the facts, and also contains such a full discussion 
of tbe vàrious questions of law involved that perhaps it is entirely 
unnecessàry for me to add anything thereto; but -I Will nevertheless 
notice briefly several of the important exceptions^ 

'For other caee« see same topic & i nvsibeb in: Dec. & Am. Digs. 1S07 to date, & Rep'r Indexe»- 
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The principal contention was that the master was in error regard- 
ing the standard of comparison adopted by him to establish the gains 
and profits. In view of the evidential facts, however, I think the 
master correctly based his finding upon the cost of hand labor, and 
rightly adopted it as a standard of comparison. Turrill v. Illinois 
Central (C. C.) 20 Fed. 913; Knox v. Great Western Mining Co., 
Fed. Cas. No. 7,907. That the défendant performed the work_ of 
filling the bags with seed, using a patented machine at a loss, is im- 
material upon the question of ascertaining the gains and profits. The 
proofs show that the défendant entered into a contract with the 
United States government to fill with seed a large number of small 
paper bags after this action for infringement was instituted, and 
with actual knowledge of the complainant's patented invention. Al- 
though in carrying out the contract the défendant made no actual 
profit, yet the master applied the correct rule in holding that the com- 
plainant was entitled to recover what the défendant actually saved 
in filling the bags under his contract by appropriating the patented 
structures. Mevs v. Conover (1877) 125 U. S. 144, note; The 
Cawood Patent, 94 U. S- 695, 24 L. Ed. 238 ; Elizabeth v. Pavement 
Co., 97 U. S. 136, 34 L. Ed. 1000 ; Tilghman v. Proctor, 125 U. S. 136, 
8 Sup. Ct. 894, 31 L. Ed. 664. This court also concurs in the finding 
that the Tracy and Bolgiano machines were infringements of the 
patent in suit. Such machines not having been before this court when 
the défendant was found to infringe the patent in suit, any subsé- 
quent infringements were questions properly before the master to be 
decided by him (Wooster v. Thornton [C. C] 26 Fed. 274; Westing- 
house Electric & Mfg. Co. v. Sangamo Co. [C. C] 128 Fed. 747; 
Edison Co. v. Westinghouse Co. [C. C] 54 Fed. 504) ; and accord- 
ingly the profits made by the inf ringing machines were rightly in- 
cluded in the award to the complainant. 

Regarding the exceptions filed by the complainant, it is claimed 
that the master was in error in not allowing an item of $71.12 for 
paste. A careful reading of the report convinces me that in Com- 
puting the cost of filling the bags the master considered ail éléments 
in relation to which the testimony ofifered was satisfactory. The re- 
maining exceptions relate to the failure of the master to award dam- 
ages as well as profits. The true measure of damages would be an 
established license fee or royalty. Birdsall v. Coolidge, 93 U. S. 64, 
23 L. Ed. 803. The master was of the opinion that the complainant 
had failed to prove a uniform license fee upon labor such as the 
patented machine was able to perform, and as there was compétent 
évidence merely of a single license fee he decided on the authority of 
Adams v. Bellaire Stamping Co. (C. C.) 28 Fed. 360, and Walker 
on Patents, § 557, that no royalty or uniform license fee had been es- 
tablished. No sufiicient reason is shown why this finding should be 
disturbed. 

The exceptions filed by the défendant and by complainant are over- 
ruled. The fées of the master, whose report is confirmed, may in 
the usual way be paid by complainant, and be taxed against the de- 
feated défendant. 
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SIROCCO ENGINEERING 00. v. B. F. STURTEVANT 00. 
(Circuit Court, S. D. New York. June 12, 1909.) 

1. Patents (§ 312*) — Suit for Infbingemeno^Reissue. 

A delay of seven years before applying for a reissue raises a presump- 
tion of lâches, and imposes the burden upon the complaluant, in a suit 
for infrlngenient of tlie reissue, to allège and prove facts in excuse. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 312.*] 

2. Patents (§ 310*) — Reissues— Construction or Çlaims. 

On demurrer, claims in a reissue patent should not be regarded as the 
same as those in the original patent, although in identical wûrds, where 
tlie spécifications are différent, and the bill does not show that the 
changes in the spécifications niake no material change in the scope of the 
clalm. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. §■ 310.*] 

In Equity. On demurrer to bill. 

Arthur C. Fraser, for complainant. 
Omri F. Hibbard, for défendant. 

NOYES, Circuit Judge. Whether the reissues enlarge or restrict 
the claims of the original patent, it is my opinion that the delay of more 
than seven years in applying for them requires explanation upon the 
part of the complainant. Such delay, unexplained and unexcused, would 
I think, constitute lâches and prevent a recovery. 

The complainant, however, points out that several of the claims of 
the original patent appear unchanged in the reissued patents, and urges 
that the validity of thèse original claims is not impaired by any in- 
validity in the new claims. This would undoubtedly be true if the 
claims in légal efïect, as well as in language, remained the same. But 
the claims, although in the identical words, might be essentially différ- 
ent in scope, when read in connection with materially différent spé- 
cifications. 

Now the spécifications in the reissued patents are différent from the 
spécifications in the original patent. The complainant itself contends 
that in the absence of expert testimony it is impossible for the court 
to détermine just what effect the changes in the spécifications hâve up- 
on the scope of the claims. Accepting this contention as well founded, 
I think it clear that claims in a reissued patent should not, upon demur- 
rer, be regarded as the same as those in the original patent, although 
in the identical words, where the spécifications are différent, and where 
the bill of complaint wholly fails to show that the changes in the spéc- 
ifications make no material change in the scope of the claims. 

If the complainant relies upon the new claims in the reissued patents, 
it should explain the delay in applying for them. If it relies upon tlie 
claims of the original patent as being unchanged by the reissues, it 
should allège and show that they were unchanged by the altérations in 
the spécifications. 

The demurrer to the bill of complaint is sustained, with costs ; but 
the complainant may within 30 days from the date of this décision, 
and upon the payment of such costs, amend its complaint in the par- 
ticulars pointed out in the preceding paragraph. 

*For oUier oaiea Bee same topic & i number In Dec. A Am. Digs. 1907 to date, & Rep'r Indexes 
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HABICHT, BEAUN & CO. v. UNITED STATES, 
(Circuit Court, S. D. New York. May 4, 1909.) 
No. 5,190. 

1. CUSTOMS DUTIES (§ 78*) — Abandonment— GOODS Desteoyed Befoeb Im- 

POKTATION. 

Where portions of an importation were so damaged by sea water on 
the voyage as to be entlrely valueless, there was notliing left to abaD(ion, 
under the provisions of Customs Administrative Act June 10, 1800, c. 
407, §• 23, 26 Stat 140 (U. S. Comp. St. 1901, p. 1930). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 78.*] 

2, Customs Duties (§ 78*) — Bond foe Retuen of Ùnexamined Packages — 

nonimpobtation . 

Breach of a bond glven under section 2899, Rev. St. (U. S. Comp. St. 
1901, p. 1921), for the return of goods not examined by customs ofïicials, 
does not afCect the right of the importer to an allovifance for damaged 
marchandise. No other or différent penalty Is contemplated by the bond 
or by said section than the damages provided by the bond. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 78.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, reported as G. A. 6,700 (T. D. 28,651), af- 
firmed the assessment of duty by the coUector of customs at the 
port of New York. 

McLaughlin, Russell, Coe & Sprague (Edward P. Sharretts, of 
counsel), for importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

LACOMBE, Circuit Judge. The itnportation was of glacé fruit. 
The Board finds that there were 29 cases, and 59 boxes out of other 
cases, which were so damaged by sea water on the voyage as to 
be entirely valueless. Thèse cases and boxes were condemned by 
the health offîcers and destroyed. The testimony sustains this find- 
ing. Upon this state of facts there wj.s nothing left to "abandon" 
under section 23 of the customs administrative act (Act June 10, 
1890, c. 407, 26 Stat. 140 [U. S. Comp. St. 1901, p. 1930]). The 
case is on ail fours with Lawder v. Stone, 187 U. S. 281, 23 Sup. 
Ct. 79, 47 Iv. Ed. 178, where it was held that importations which 
hâve been so damaged on the voyage of importation as to be entirely 
worthless should be treated as if no importation of them had been 
made. No duty should be assessed upon them. I do not see how 
this rule can be afïected by the circumstance that, as to the cases in 
question, there bas been some breach of the bond given under sec- 
tion 2899, Rev. St. (U. S. Comp. St. 1901, p. 1921), assuming that 
there were such a breach. The bond itself provides what shall be 
the damages recoverable when a breach is proved (United States v. 
Dieckerhofif [C. C] 103 Fed. 789); and no other or différent pen- 
alty is contemplated by the bond or by the section under which it 
is exacted. 

•For otter cases see sanie topic & § humekk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The décision of the Board of General Appraisers and of the col- 
lector is reversed, and cause remanded, with instructions to remit 
the duty on the worthless cases and boxes. 



THE MONTEEBX. 

THE UÎSIITED STATES. 

(District Court, S. D. New York. June 3, 1909.) 

Collision (§ 39*)— OvEaTAKiirG Vessel. 

Collision in the Lower Kew York Bay near the junctlon of the Mai 
Ship Channel and the Swash Channel between two steamers proeeetliiig to 
sea. Held that the collision was due to the suction of the United States, 
which resulted from a too close approach in passing the llouterey and 
that the former was solely liable. 

[Ed. Note, — For other cases, see Collision, Dec. Dig. § 39.*] 
Dvertaking vessels, see note to The Rebecca, 60 C. C. A. 234. 
(Syllabus by the Judge.) 

Convers & Kirlin, for the Monterey. 

Wing, Putnam & BurHngham, for the United States. 

ADAMS, District Judge. Thèse actions arose out of a collision 
whicli occurred in the Lower New York Bay, near the junction of the 
Main Ship Channel and the Swash Channel, between the steamships 
United States and Monterey, on the 16th of April, 1908. The libel 
of the owner of the United States allèges the facts and the faults of 
the collision to hâve been as follows : 

"First: The libellant is a corporation of the Kingdom of Denmark, which 
owns and opérâtes varions océan steamship Unes, including a regular service 
between Oopenhagen and ports in the United States known as the Scandl- 
navian-American Line. Among such vessels is the United States, a twin- 
screw passenger and freight steamship of over 10,000 tons, measuring 501 feet 
long, 58.3 beam, and 39.3 depth of hold. She carries the flag of Denmark, and 
hails from Copenhageu, where she is regularly registered and documented. 

Second: On Thursday, April IGth, the United States had left New York 
bound on her eastward voyage, with cargo and .509 passengers. She was fuUy 
manned and equipped, with the usual corps of offieers, under eommand of 
Captain Wulff, a master of long expérience, and with a Sandy Ilook pilot in 
charge. Until the collision hereinafter mentioned, she was tight, staunch and 
strong, and in ail respects seaworthy. 

Third: In golng out of the channel, below New York Narrows, the. United 
States and the Monterey were in close company, the Monterey being ahead 
and on the Unite'd States' starboard bow. 

The weather was clear, wind light from N. N. B. and the tide at the last of 
the ebb. When approaching the junction of the Main and Swash ehannels, 
those on the United States saw a schooner on the port bow, apparently heading 
to cross the channel. The engines of the United States were stopped, but it 
was soon seen that the schooner would not interfère with the passage of el- 
ther steamship. The United States was drawlng 27 ft. 6, the Monterey only 
about 20 feet, and the two vessels were approaching the widest part of the 
channel, where océan steamers are accustomed to meet, overtake, and pass in 
entlre safety. 

Fourth: While the United States was thus forging ahead, with stopped en- 
glues, the Monterey was heard to give two short blasts of the whistle. The 

•For other cases see same topic & § numebr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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United States gave two short blasts on lier whistle. and then telegraphed to 
put lier englues aliead, and proceeded to corne up on the port slde of the 
Monterey at a latéral distance ot about 500 feet or upwards. Just after thèse 
two blasts, the Monterey again gave two short blasts, conseutiug to let the 
United States pass. A tugboat with mudscows was ahead of the Monterey, 
bnt close to the starboard side of the channel. As the Monterey was abreast 
of the United States, and the two vessels were apparently passing in safety, 
the Monterey appeared to starboard her helm on account of overtaking the 
tug boat, or for some other cause. As her bow was abaft the beam of the 
United States, the Monterey was observed to swing towards the United States. 
Soon after an ofïlcer in uniform was seen to run on the Mouterey's bridge to 
give some orders as to her helm ; but evldently It was too late to break her 
sheer, and the Monterey swung towards the United States, so that her port 
bow struc-b the United States at the engine-room compartment, breaking in 
her frarues and plating, and opening the hull below the load-liiie. 

The collision was at 1:29 P. M., according to the time of the United States, 
and took place near the junction of the two channels. As the United States 
was sinking she was put over towards the West Bank, where she took the 
ground, the engine-room fllled up with compartments No. 3 and No. 4 leaking 
more or less, so as to seriously damage ail cargo therein. 

Fifth: The United States had to employ salvors to patch the wouud and 
pump her out and bring her back to New York, and then to hire a spécial pier, 
and discharge her cargo, part of whlch she bas had to reship. Ail her passen- 
gers had to be forwarded by other vessels. She has to be dry-docked and un- 
dergo repairs, which are grave and serious, so that the full extent of libellant's 
collision damages and the injury to her cargo are not yet known. As far as 
libellant can now state, the same will amount to Two hundred and fifty thou- 
sand dollars, or upwards. 

SIxth: Sald collision and damage were not due to any fault or neglect on 
the part of the libellant, or of those navlgating the United States ; but were 
wliolly due to the faults of those on the Monterey ; in that she had no proper 
lookout, or compétent navigator on the bridge ; that she did not obey Rule 
VIII of Article 18th of the Act of June 7th, 1897 ; that she did not give proper 
whistles ; that she did not adhère to the whistle signais which she did give ; 
in that she did not keep her course, but crowded upon the course of the United 
States ; in that she failed to keep out of the course and track of the United 
States, the draft of which required her to navigate only in a narrow path. 
whereas with the draft of the Monterey there was ample roora on her star- 
board side, where Article 25 of the Inland Rnles required her to be, and in 
other faults, which libellant will show upon the trial hereof." 

The libel of the owner of the Monterey alleged the facts and the 
faults to hâve been as follows : 

"First: At ail the times hereinafter mentioned the libellant, New York & 
Cuba Mail Steamship Company, was and it still is a corporation, duly organiz- 
od and existlng under and pursuant to the laws of the State of Maine. The 
libellant owns and opérâtes a number of steamships running in what is known 
as the Ward Line between the port of New York, ports In Cuba and ports 
in Mexico. One of the steamships so owned and operated by the libellant is 
the steamship Monterey, a twln-screw passenger and freight steamship of 
4702 gross and 2948 net tons register, 341 feet in length, 47' 7" beam, and of 
16' 9" depth of hold. Until the collision hereinafter mentioned, the Monterey 
was tlght, staunch, strong and in ail respects seaworthy and fully manned. 
equipped and supplled. 

Second: On April 16, 1908, shortly after noon, the Monterey left her pier No. 
13, East River, New York, with a full cargo and about forty passengers bound 
on a voyage to Havana, Cuba, and to ports in Mexico. The weather was fair 
and clear and the tide was the last half of the ebb. The Monterey carrled 
a full complément of officers and crew properly stationed in their respective 
positions. The navigation of the vessel was in charge of a llcensed Sandy 
Hook pilot. The pilot, master, thlrd ofiicer' and quartermaster were on the 
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bridge, a lookout was stationed forward, and the chlef offlcer and other mem- 
bers of the crew were on the forward deck. 

Third: After passiug through the Narrows, the Monterey steered on the 
starboard side of the main channol, passing close to the West Bank. The tlnit- 
ed States was coming down astern and somewhat to the eastward of the Monte- 
rey, and was seen to be shortening the distance between the vessels. The 
United States was a large vessel, 500 feet or more in length, and was drawing 
27 feet 6 Inches of water. 

After the Monterey had passed the Bell Buoy at the tail of the West Bank, 
a schooner heading about W. N. W. on the starboard tack was seen near tbe 
upper end of the Romer Shoal. It was not, however, newssary for the Monte- 
rey to make, and she did not make, any manœuvre with regard to the schoon- 
er, as the steamer was well over on the western side of the channel, and 
there was plenty of room to pass ahead of the schooner. 

The Monterey proeeeded on her course passing close by buoy No. 9 on the 
western side of the channel. Shortly before reaching the mouth of the Swash 
Channel, the Monterey overtook a tugboat towing a mud scow. The tug and 
tow were heading to the sonthward and westward and were on the western 
edge of the channel. The pilot of the Monterey blew a two blast signal to the 
tug to Indieate that he wished to pass on the port side of the tug. The tug 
acquiesced in this manœuvre and the steamer accordingly proeeeded on her 
course to pass the tow, leaving the scow on her own etarboard hand. Shortly 
afterward, the United States coming up astern of the Monterey likewise gave 
the tug a two blast signal indicating that she also desired to pass the tug and 
tow to port. The United States passed to the eastward of the scow, leaving it 
on her starboard hand. 

Fourth: At about the entrance to the Swash Channel, the United States, 
proceeding at a mueh hlgher rate of speed tban the Monterey, began to over- 
lap the latter's stern in an effort to pass at the place. The Monterey was head- 
ing down the channel, well over on the western side of it, and had the ranges 
of the Conover Beacou aud Chapel Hill Beacon lighthouses open to the west- 
ward. The United States appeared to be hauling a llttle to the westward and 
converging sllghtly on the course of the Monterey in order to pass well to 
the westward of the junction buoy which divides the southerly side of the 
Swash Channel from the Main Channel. 

When the United States first began to overlap the Monterey, the former 
appeared to be passing quite close, and when she got abeam, she appeared to 
be somewhat nearer and not more than 100 feet ofC. The Monterey maintain- 
ed her course and speed. As the United States drew ahead, it was notlced 
that she was very close to the bottom, and was stirring up the mud with her 
propellers. It was then low tide, and the water was very low. When the 
stern of the United States reached a point from a third to a half of the length 
of the Monterey forward of her stern, the suction of the United States began 
to draw the bow of the Monterey to port and notwithstanding the fact that 
the helm of the Monterey was ported, and hard ported, her bow was drawn in 
steadily towards the United States. As soon as the effect of the suction of 
the United States was shown on the Monterey, and danger of collision was 
thereby threatened, the latter's starboard engine was immediately stopped and 
put full speed astern with a vIew to assisting the port helm, and the port 
engine was kept going slow ahead. A moment or so later, when it was seen 
that the bow of the Jlonterey continued to be drawn steadily in towards the 
starboard side of the United States, and collision was unavoidable, the port 
engine was also reversed and both englues continued to reverse until the ves- 
sels came together at about 1:34 p. m., the port bow and stem of the Monterey 
coming in contact with the starboard side of the United States In the région of 
her engine room. 

The forward plating and stem of the Monterey were broken and bent round 
to starboard, and the violence of the blow caused her to roll violently to star- 
board. As she righted herself her port bow came agaln in contact with the 
starboard side of the United States, and she scraped along aft until the United 
States finally drew ahead and clear. In conséquence of the damage sustain- 
ed by the Monterey water entered the vessel, causing damage to a part of her 
cargo. 
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rifth: The United States did not give any whistle signal to the Monterey 
prior to her attempt to pass as above stated, and she attempted to pass wlth- 
out first seeurlng an agreement of signais as required by Article 18, Rule 8. 
Ko whistle signais of any kind were blown by elther vessel to the other prior 
to the collision. 

Sixth: The Monterey sustained such damage that she was obllged to re- 
turn to New York, discharge her cargo, and go Into dry dock for repairs. The 
détention of the Monterey in conséquence made It necessary to f orward her 
cargo and passengers by other steamers. The repairs made necessary by the 
collision hâve not yet been completed, but the damage suffered by the libellant 
on account of repairs, and loss of use of the vessel, forwarding of the cargo 
and passengers, with the conséquent loss of freight and Increased expense, will 
be very serions. The libellant Is also entitled as bailee to recover the loss 
suffered by the cargo. The full extent of the libellant's damages as afore- 
said is not yet known, but as nearly as libellant can now estimate, it will 
amount to less than eighty thousand dollars ($80,000.00). 

Seventh: The collision and the damage resultlng therefrom were not caused 
nor contributed to by any fault on the part of the Monterey but were caused 
Bolely by the faults of the United States in that: 

1. She did not maintain a good and proper lookout 

2. SEe was not properly manned and her navigation was in the hands of 
careless or Incompétent persons. 

3. Being an overtaklng vessel, she falled to keep out of the way of the 
Monterey as she was required to do by Article 24 of the Inland Rules. 

4. Being an overtaklng vessel she attempted to pass on the port side of the 
Monterey in contracted and shallow waters wlthout first signalling her désire 
and intention, and obtalning an agreement hereto as she was required to do by 
Article 18, Eule 8, and without otherwise complying with the requlrements of 
that rule. 

5. She attempted to pass too closely, and converged and crowded upon the 
course of the Monterey while passing. 

6. She omitted to give the whistle signais required by law. 

7. Being a vessel bound under Article 24 and Article 18, Rule 8 to keep out 
of the way of the Monterey, she disobeyed Article 23 in failing on approaching 
the Monterey to slacken her speed, or stop and reverse." 

The statements of the answers were in conformity with those of the 
libels and it is not necessary to repeat them. 

The weather and tide were as stated in the pleadings. The officiai 
tide observer stationed at Port Hamilton testified that on the day in 
question it was dead low water at five minutes after 2 p. m. and on 
that day at 1 p. m. it was .6 of a foot below mean low water; at 2 
o'clock it was 1 foot below mean low water, therefore at the time of 
the collision, about 1 :30 p. m., it probably was about .8 of a foot 
below normal. This was doubtless due to a heavy northwest wind 
which had been blowing the day before. 

The United States left her pier in Hoboken at 12 :10 p. m. and 
the Monterey left her pier on the East River about 12 :30 p. m. On 
passing the Statue of Liberty, the latter was about a mile ahead of 
the former. The United States was the faster vessel and was pro- 
ceeding at about 15 miles an hour. She would hâve overtaken the 
Monterey before she did had not her navigation been so much in- 
terrupted by other vessels. The speed of the Monterey was 12 miles 
an hour. She was also somewhat interfered with by other vessels 
but kept ahead until after the vessels had passed the West Bank 
Lighthouse. 

The course of the Monterey, after passing Craven Shoal Buoy, was 
S. by W. 14 W., which she kept until immediately before the colli- 
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sion, as stated by her pilot. It is to be remarked that the pilot said 
in another place that he was steering S. by W. % W., a half a point 
to the starboard of the channel course, but this was an évident error 
and further the compassés of the Monterey were affected by iron 
cargo on board to the extent of 2 degrees westerly and were not en- 
tirely reHable. It is perfectly clear that below Craven Slioal Buoy she 
was well on the starboard side of the channel. She was steering by 
the range of Conover Beacon and Chapel Hill Beacon, which shows 
the course down the Main Channel, keeping it slightly open to the 
westward. 

The course of the United States after backing out from her pier 
was a little on the starboard side of the river. She saw the Monterey 
coming out of the East River and slowed to let her pass. When she 
got under way again, the Monterey, pilot Heath said, was about 1000 
feet ahead. The latter gained so that the pilot judged there was a 
half a mile's distance between them. At the Narrows, the Monterey 
was ahead, having the United States on her port quarter. Below the 
Narrows, a schooner sailing on the eastern side of the channel, ap- 
peared to be in the way of the United States, which stopped her en- 
glues for three or four minutes. Notwithstanding such a stoppage, 
she remained not very far behind the Monterey. 

At this time, while the Monterey was well on the starboard side of 
the channel, the tug M. Moran was about a quarter of a mile ahead. 
The tug was bound down with a mud scow, on a hawser of 200 
fathoms, intending to go through the Swash Channel. The usual 
course for such tows was through that channel and the Monterey 
blew a signal of two blasts, indicating that she desired to pass on 
the port side of the tug and tow. It does not appear that the tug 
answered the signal but it was understood by her navigator and he 
hauled his tug and tow to the westward. out of the channel and of the 
Monterey's course. 

The United States at this time was still above Buoy No. 10 and 
somewhat to the eastward of the Monterey. She heard the two blast 
signal given to the tug and understood it to be a permis.sion or invita- 
tion given by the Monterey to the steamer to pass her to port. Ac- 
cordingly the United States sounded a two blast signal, which is 
recorded in her log to hâve been an answer to the signal of the Mont- 
erey. It is claimed by the United States that the Monterey blew an- 
other signal of two blasts after the signal of the United States. I 
think that this contention may be true, but it does not appear to what 
vessel the signal was given. The Monterey dénies the giving of any 
signais to the United States. 

It seems to be fairly well established that the Monterey was pro- 
ceeding about as far on the westerly side of the channel as she could 
prudently go, and that the United States was, until shortly before the 
collision, rather on the easterly side of the channel. At the time the 
United States sounded her two blast signal . she was, her pilot said, 
"heading across the channel S. by W. % W.," in order to pass to 
the westward of the Junction Buoy, which indicates the séparation of 
the Main Channel and the Swash Channel. She was thus, assuming 
that the Monterey was on the channel course of S. by W. ^4 W., 
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converging on her course to the extent of half a point. Treating the 
signais as an invitation or permission to pass ahead, the United States 
proceeded to pass tiie Monterey to port between Buoy No. 9 and the 
Junction Buoy. When the former attained her full speed, she would 
go about 300 feet per minute faster than the Monterey. 

There is a great divergence in the testimony as to the distance the 
vessels were apart when the United States began to overlap the port 
quarter of the Monterey. The hbel of the United States claims it 
was a good.ship's length (515 feet) and her witnesses gave estimâtes 
varying from 300 to 800 feet. The witnesses on behalf of the Mont- 
erey said when the United States came up alongside she was distant 
from 75 to 150 feet. 

The United States came nearer to the Monterey as she drew ahead. 
This was no doubt due. to the converging of the courses, because I 
do not thihk there can be any reasonable doubt that the Monterey was 
proceeding on a course of S. by W. i^ W., as testified to by her 
master. He did not state it was so from his observation of the com- 
pass but no doubt it was from his knowledge of the compass course 
and what he saw his own vessel was doing. 

The Monterey during the approach of the United States maintained 
her course and speed. The log of the United States records that "the 
Monterey kept, however, her course unchanged parallel with ours." 

With référence to the distance between the vessels before anything 
occurred which created appréhension of collision, I think the différ- 
ence should be decided in favor of the Monterey 's contention and that 
the United States attempted to pass when the vessels were apart a 
distance of about 100 feet. As she drew up abreast, the helm of the 
Monterey was kept "steady aport," a caution to the wheelsman to 
keep her perfectly straight and counteract any tendency of the vessels 
to veer together. When the United States was from one-third to one- 
half past and the bow of the Monterey was opposite a point about 2 
points abaft the beam of the United States, the Monterey turned in the 
direction of the United States, notwithstanding a hard-aport helm and 
the starboard engine being put full speed astern and the port engine 
being kept going ahead to assist the port helm. Upon its being found 
that thèse précautions did not hâve the desired effect, both engines 
were reversed at full speed, but the collision occurred, the bow of the 
Monterey striking the starboard side of the United States at an angle 
of about two points. There were two blows, one succeeding the other 
almost immediately. 

The collision occurred near the junction of the Swash Channel 
with the Main Ship Channel, about abreast of the Bell Buoy and 
well over to the westerly edge of the channel. 

The United States was damaged in the région of her engine room 
to such an extent that it was necessary to beach her on the mud, 
near Buoy No. 7. Her engine room subsequently filled. A day 
or two later she was pumped out and brought back to New York. The 
Monterey was also seriously damaged. Water entered her in con- 
sidérable quantities, but she remained afloat and returned to the city 
under her own steam. 
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The faults alleged against each vessel are set f orth in connection 
with the pleadings, supra. 

Each vessel claims that the other violated the overtaking rule, which 
provides : 

"Rule VIII. When steam vessels are running In the same direction, and the 
vessel which is astern shall désire to pass on the right or starboard hand of 
the vessel ahead, she shall give one short Wast of the steam-whistle as a signal 
of such désire, and if the vessel ahead answers with one blast she shall put 
her helni to port ; or if she shall désire to pass on the left or port side of the 
vessel ahead, she shall give two short blasts of the steam-whistle as a signal 
of such désire, and if the vessel ahead answers with two blasts, shall put her 
helm to starboard ; or if the vessel ahead does not think it safe for the vessel 
astern to attempt to pass at that point, she shall immediately slgnlfy the same 
by giving several short and rapid bbists of the steam-whistie, not less than four, 
and under no clrcùmstances shall the vessel astern attempt to pass the vessel 
ahead untll such time as they hâve reached a point where It can be safely 
done, when said vessel ahead shall signify her willingness by blowing the 
proper signais. The vessel ahead shall in no case attempt to cross the bow or 
crowd upon the course of the passing vessel." 

It was evidently incumbent upon the United States as an overtaking 
vessel to obtain the consent of the Monterey to pass ahead, and the 
United States claims that such consent was obtained, which the Mont- 
erey dénies. Great stress is laid by the United States upon the neces- 
sity for the consent and the claim that it was obtained, but I am 
unable to see that it was of much importance in this ca:se. The Mont- 
erey expected the United States to pass and though she claims she 
did not consent by signal, her movements were in conformity with 
the duty that would hâve been imposed upon her by a consenting sig- 
nal, that is, shé kept well on the starboard side of the channel, where 
she belonged, and she did not attempt to cross the bow or crowd upon 
the course of the United States until she was drawn towards her. 
There was no movement of the Monterey's helm which would turn 
her towards the United States and when she found she was being 
drawn in that direction, she did everything that seemed to her proper 
to avoid the collision. If she did not do everything she should, and 
there was fault, it was evidently in extremis. 

The United States blew a signal of two blasts to the Monterey which 
the latter treated as a signal to the Moran. The navigators of the 
United States emphatically state that her signal was intended for the 
Monterey. I think that is probably true. The Monterey was the 
vessel she had to deal with. It was not necessary that the United 
States should secure co-operation from the Moran, which was entirely 
out of her way and it was necessary that she should, in compliance 
with the rule, notify the Monterey of her intention, which she did. She 
supposed that she had received a consent from the Monterey and acted 
upon it. It may be assumed that the rule with respect to signais 
was complied with by both vessels and it leaves the question where it 
was with regard to signais, i. e., which vessel encroached upon the 
course of the other? Of course the Monterey did, at the end, turn 
mto the United States and if that was the resuit of any fault on her 
part, she should be held for the results of the collision, but she claims 
exemption from any liability because the United States approached 
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lier so closely in passing that she became subject to the influence of 
the suction of the United States. 

Suction is a force that has existed a long time and been recognized 
as a danger in close navigation especially in shallow waters. No in- 
stances hâve been given of a collision due to it at this particular place 
but many hâve occurred in the Lower Bay and hâve always resulted 
from a too close approach. That seems to hâve been the cause hère. 
The United States, the larger vessel, and navigating without much 
water under her keel, in passing the Monterey, approached too close 
to her, with the resuit that the Monterey lost ail power over herself 
and turned into the United States, with the disastrous resuit of caus- 
ing damages to the two vessels, said to hâve been in excess, of $300,- 
000. I cannot see any cause for this collision except the fault of 
the United States in endeavoring to pass the Monterey when the ves- 
sels were on slightly converging courses in close proximity, due to 
the United States getting over in the waters to which the Monterey 
was primarily entitled. It has been recognized by the United States 
that if she was guilty of this error she should respond for the results 
in the daim that the Monterey was navigating in the eastward part 
of the channel and caused a collision "out of her own water by 600 
or 700 feet." It is quite évident that the Monterey was, until she 
felt the force of the suction of the United States, well to her starboard 
side of the channel, to the westward of a Une of the beacon range 
in the channel, and that the resuit of the suction did not hâve the 
effect of removing her therefrom, when the collision took place. 

There will be a decree in favor of the Monterey, with an order of 
référence. The Hbel in behalf of the United States is dismissed. 



SANBERN V. WRIGHT & COBB LIGHTERAGE CO. (two cases). 

(District Court, S. D. New York, May 28, 1909.) 

Nos. 1, 2. 

1. Shipping (§ 132*)— Loss of Caego— Liabilitt of Vessei,. 

Wliere a loss of cargo occurred througli tlie sinking of tlie carrylng 
boats and it was found that no adéquate cause appeared for tlie sinking, 
heH that the boats should be deemed to hâve been unseaworthy and that 
their owner was liable to the shipper of cargo. 

[Ed. Note. — For other cases, see Shipping, Cent Dlg. §§ 4S2-484; Dec. 
Dig. § 132.*] 

2. Shipping (§ 121*)— -Carbiage of Goods— Loss— Seaworthiness. 

The contract provided that the respondent company should furnish 
"good, Sound, Insurable" boats and look to one of the libellant companies 
for the loss in case of a marine disaater. Held, that where unseaworthy 
boats were supplied, the respondent company was not entitled to resort 
to the agreement. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 449-451; Dec. 
Dig. § 121.*] 

3. Shipping (§ 141*)— Loss of Cahgo— Limiting Liabilitt. 

A contention on the part of the respondent company that its liabllity 
should be limited to the value of the boats, not sustained because the re- 

•For ottier cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Inûexea 
171 F.— 29 
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sponsible agent of the company neglected to avail hiniself of an oppor- 
tunlty to ascertaln the condition of the boats. 

[Ed. Note. — For other cases, see Shipplng, Dec. Dig. § 141.* 

Limitation of owner's llablllty, see note to The Longfellow, 45 C. C. A. 
387.] 

4. Shipping (§ 132*)— Loss of Cargo— Rights of Siiippee. 

A clalm by the respondent company that the libellant Trading Com- 
pany was not entltled to recover because it was not the owner of the 
goods rejected, it belng held that the Trading Company having obtained 
possession of them, with the right to sell and collect the proceeds, was en- 
tltled to brlng the action hère. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. § 132.*] 
(Syllabus by the Judge.) 

Kneeland & Harison, for libellant. 
Wray & Callaghan, for respondent. 

ADAMSj District Judge. The first of the above entitled actions 
was brought by Albert W. Sanbern, the assignée of the New York 
Glucose Company, and of the General Trading Company, to recover 
the damages caused by the loss of 250 barrels of glucose and of 380 
bags, 400 boxes and 50 barrels of starch, the resuit of the capsizing of 
the lighter Star, owned by the respondent, on the ISth day of Septem- 
ber, 1905, while being towed from Edgewater, New Jersey, to Pier 21, 
North River. The fault alleged by the libellant was the defective and 
unseaworthy condition of the lighter. The losses were said to hâve 
amounted respectively to $3,387.38 and $1,667.49, amounting alto- 
gether to $5,054.87. After varions admissions and déniais, the re- 
spondent alleged: 

"Further answering said llbel, respondent allèges: 

Seventh: That on Septeniber 12th, 190.5, at about 2 o'clock A. M., the steam 
lighter 'Léonard J. Busby' took said lighter 'Star' in tow at Edgewater, N. J., 
as aforesald, alougside on her starboard side, and, at the sanie tiiue, took an- 
other barge in tow alongside on the port side. The tide was bigbwater slack 
at the time and raln was falllng, wlth little or no wlnd. After leaving Edge- 
water, N. J., the wlnd hlew froui the southeast and when said steam-lighter, 
wlth her tow, reached a point about off Pier 50, North River, the wlnd In- 
creased to a gale and the sea became rough. About In thls neighborhood said 
tug and tow ran Into floating débris in the river, consisting of logs, splles and 
other tlmber. The said steam-llghter slackened her speed more than once in 
order to prevent damage to her said tow, and proeeeded cautlously for her des- 
tination. Shortly afterward It was discovered that said lighter 'Star' was 
making water very. fast. Her pump was set to work aud was worked con- 
tinuously but the water continued to gain. The said llghtér's pump was work- 
ed coutlnuously and said steam-lighter continued with said tow. When said 
steam-lighter and tow reached a point about abreast of Pier 23 and were pre- 
paring to land said barge 'Star' at Pier 21, said barge, wlthout any waruing, 
or prémonition, llsted over to port, duniped her cargo and then turned bottom 
side up. Those on said steam-lighter eut loose from said lighter 'Star' and 
landed the remalnder of her tow aud returued to get the 'Star,' but it was 
l'ound that she had drifted into Pier 21, North River. She was thereafter 
rightert and towed to a dry dock. 

That at the time said lighter 'Star' left Edgewater, N. J., she was tight. 
staunch and strong and seaworthy, properly manned, fltted and equipped and 

*For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that said disaster was not caiised through any fault or uegligeiiee on the part 
oJ! the respondent, its servants br employés. 

Further answering said libel, and as a separate défense, respondent allèges: 

Elghth: Tliat ou or about the 5th day of ï'ebruary, 1903, your respondent and 
tlie New York Glucose Company, above mentloned, entered into a contract In 
■wrlting whereby it wàs, among other things, agreed that the respondent should 
lighter the output of the faetory of said New York Glucose Company at Shady- 
side, N. J., upou the tenus and conditions in said agreement nanied. That 
said agreement was in full force and efCect at ail the times mentloned in the 
libel hereln and thereafter. That said cargo so taken aboard said lighter 
'Star,' as aforesaid, was shiijped by said New York Glucose Company and re- 
ceived by respondent for ligbterage pursuant to, and in compliance with the 
terms and conditions of said agreement, and not otherwise. That said agree- 
ment contained the following clause: 

Tt Is further understood that we are to glve and take receipts at both 
points of loading and unloading, and any discrepancles in quautitles, lu case 
of shortage as taken on board and as dellvered, to be paid for by us, except lu 
the event of a loss or damage by fire or marine disaster. In whlch case your 
Company would look for compensation to the underwrlters who might liave 
Insured the cargo ; it belng understood that your company will effeet the In- 
surance on ail cargoes lightered, yourselves, and that the ligbterage company 
shall not be held responsible in any way should such an accident chance to oc- 
cur.' 

Ninth: That ail of said cargo was dellvered to respondent and shipped by 
said New York Glucose Company, and by no other person. That the damage 
to said cargo, set forth in the libel herein, was caused by a marine disaster, 
and that said loss and damage came withln the terms of said agreement be- 
tween said New York Glucose Company and respondent; that by reason of 
the premlses, resiwndent was not llable for any loss of or damage to said 
cargo. 

Respondent further answering the libel hereln, and for a further and sep- 
arate défense, allèges: 

Tenth: That respondent is the owner of said lighter 'Star' ; that said lighter 
was tight, staunch and strong and seaworthy, properly manned, tackled, ap- 
parelled and equipped at the time she started upon said voyage ; that said 
damage, sinklng and loss occurred wlthout the privlty or knowledge of re- 
spondent, and if respondent shall be held responsible for said damage, sinking 
and loss, or any part tbereof, by reason of the acts or things doue or omltted 
by those In charge of Its said property, respondent prays leave to limlt Its 
liabillty hereln to the value of said lighter 'Star,' her tackle, etc., at the time 
of said sinking, as she theu lay, and her pending freight, whlch value and pend- 
Ing freight amounted to nothing whatever. 

Respondent therefore clalms the Ijeneflt of sections 4283 and 4284 of the 
Kevised Statutes of the United States, and the aets amendatory thereof and 
supplemental thereto and of ail other acts llmltiug the liabllity of ship- 
owners." 

The second of the actions was also brought by Sanbern, as assignée 
of the same companies, to recover tlie damages, caused to his assignors, 
by the sinlcing of the lighter Eagle, owned by the respondent, at Pier 
49, North River, on the 31st of December, 1905, and the conséquent 
injury to 7 barrels of glucose and 16 barrels of grape sugar, a part of 
IGO barrels of the former and of 70 barrels of the latter, the property 
of the Glucose Company, and a part of 14 barrels and 50 bags of 
starch, and of 150 bags of dextrine, the property of the Trading Com- 
pany and for injury to the remainder of the shipment. The losses 
were said to hâve amounted respectively to $1,387.14 and $1,213.58, 
altogether to $2,500.72. The fault alleged by the libellant was the 
defective and unseaworthy condition of the said lighter. 
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After various admissions and déniais, the respondent alleged: 

"Further answering said libel, respondent allèges: 

Seventh: That said barge 'Eagle' was made fast to the South side of the 
pler at 49th Street, on the last of the flood tidé, lying with her starboard side 
next to the dock ; that when she was so made fast, said lighter was tight, 
staunch and strong and seaworthy, and that she rested properly and floated 
easily, and her cargo was so placed on board thereof as to properly trim said 
jighter ; that as the tide receded said lighter settled upon some sunken object 
in such manner as to break in one of her planks near the bottom. of said 
lighter, and she immediately fllled and sank before anytbing could be done to 
prevent it. 

That said disaster was not caiised through any fault or negleet on the part 
of the respondent, its servants or employés, but happened through some cause 
unknown to respondent, other than as above set forth. 

Purther answering said libel, and as a sépara te défense, respondent allèges:" 

Eighth and Ninth: Thèse are as pleaded in eighth and ninth para- 
graphs of tiie separate défense of the Star, supra, and need not be 
repeated. 

"Respondent further answering the Ubel herein, and for a further and sep- 
arate défense, allèges: 

Tenth: That respondent Is the owner of said lighter 'Eagle'; that said light- 
er was tlght, staunch and strong and seaworthy, properly manned, tackled, ap- 
parelled and equipped at the time she started upon said voyage; that said 
damage, sinking and loss occurred without the privity or knowledge of re- 
spondent, and if respondent shall be held responsible for said damage, sinking 
and loss, or any part thereof, by reason of the acts or things doue or omitted 
by those in charge of its said property, respondent prays leave to limlt its lia- 
bility herein to the value of said lighter 'Eagle,' her tackle, etc., at the time of 
said sinking, as she then lay, with her pending f reight, which value with such 
pending frelght amounted to the sum of Three Hundred ($300) Dollars and 
no more. 

Respondent therefore claims the beneflt of sections 4283 and 4284 of the Re- 
vised Statutes of the United States, and the acts amendatory thereof and sup- 
plemental thereto and of ail other acts limiting the liabllity of ship-owners." 

The actions were tried together, as some portions of the testimony 
apply to both. 

The disaster to the Star occurred while she was making a voyage 
to Pier 31, North River. She was found to be leaking badly and tak- 
ing in more water than her pumps could control and she capsized and 
dumped her cargo shortly before reaching her destination. 

The seaworthiness of the vessel is first in controversy. The Star 
was about 120 feet long by 31.6 beam and drew between 6 and 7 feet. 
She was one of a number of beats bought by the Lighterage Company 
in Baltimore about 1899 or 1900, when it was testified $13,000 or 
$14,000 were paid for five boats of the same gênerai character though 
difïering in size. They were ail of about the same âge, though what 
that was did not definitely appear. Respondent's witness Rennie, an 
inspecter for underwriters, said he found her upon examination in 
1904 for Insurance "in a fair condition for a boat of her âge" and 
insurable; that he inspected her again in 1905 and found her in a 
condition "safe enough to pass." On the cross, he said he had no 
idea how old the boats were. "They were not very old boats. They 
were what I considered up in years but not dead old, not a very old 
boat. * * * \ boat gets an old boat after she is 35 years of âge; 
and up to 40 or 50 that is a very old boat." 
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When the boats were purchased about $402 were spent upon the 
Star in rebuilding her, but what it consisted of does not appear. After 
that it is not shown specifically what was done to her. The Lighterage 
Company had a yard at Staten Island, where they overhauled thèse 
boats as far as the water line and did repairing. It was said that if 
boats were found to be leaking, they were sent to the dry dock but 
if not leaking, no money was spent on them. The dry dock proprietor 
could not give any particulars but remembered that the boat had been 
at his yard at some time. After the Star was capsized she was left 
by her tug and not found again until the next morning. In the mean- 
time, she had been coUided with and so damaged that she was beyond 
repair. 

The only witness called to explain the disaster to the Star was the 
master of the tug who had her in charge during the trip. At the time 
of the trial he was a deck hand on municipal ferry boats. He explain- 
ed the trouble as follows : 

"Q. Did anything happen on the way dovvn to the vessel? A. I started dowii 
the river with the two alongside; It was about slack water when I left up 
there, and the tide started runnlng ebb ; the wlnd was blowlng southwest and 
blowed up a little sea, going down river it blowed up pretty well and got so 
rough every once in a while I had to slow down, to slack up. Going down I 
noticed a lot of débris floating in the river — it looked like logs to me, broken 
stuff — generally there Is after slack water, you see some of that floating 
through the middle of the river, and I had to slow down a couple of times for 
that. I got down to Pler 50, North River, the Wilson Line, and the captain 
came up and told me the boat was taking in water ; I asked him if he could 
hold her until we got down to Pier 21, I told him I couldn't put my siphon in 
or do anything out there in the river being the sea was so rough ; he said, 
'I think we can hold her,' and I kept going on down as fast as I could. I got 
off Pier 21 rounding to to get in there and she started to turn over on top of 
me, to run over towards the tug ; I see she was dumping her load and I told 
them to eut her adrif t and she turned bottom side up." 

No cause for the disaster beyond the foregoing was shown and it is 
not probable that the boat encountered any marine péril to which the 
loss could be attributed. Taking her âge and gênerai condition into 
considération, I think the loss was due to inhérent weakness of the 
boat. She should hâve been strong enough to withstand the ordinary 
périls of the river. 

The disaster to the Eagle, a smaller boat than the Star, occurred 
while she was lying on the south side of the pier at 49th street, North 
River, on December 31, 1905. She also had been towed from Edge- 
water, which she left at 1 A. M., and there was no water in her when 
she landed at 49th Street. The master had made her fast at high water 
slack and first observed that she was leaking about a half of an hour 
later, 2 :30 o'clock, when he heard a sound of water coming in and 
went below. She filled without sinking but turned on her side and 
dumped her load, which was on deck. After the accident, it was dis- 
covered that she had a broken plank in her stern on the starboard side, 
well aft, which was sufficiently large to let in water enough to sink 
her. There is no explanation of how this hole was made and nothing 
can properly be attributed to it as a cause of sinking. As far as ap- 
pears, it may bave occurred just as well after the boat filled as before. 
Some corroboration of the libellant's contention to the former eiïect 



454 171 FEDERAL EKPOUÏEB. 

is found in the testimony that the breaks were outward rather than 
inward, indicating an internai cause of the sinking. 

The Eagle was bought at the same time as the Star and $923.79 
spent in repairing her. Much of what has been said with respect to 
the earlier history of the Star applies to her case. 

Captain Salter, an experienced marine insurance inspecter, said 
with respect to the Eagle: 

"Q. Dld yoii look over the boat with him? A. Mackenzie took the lead anrt 
ï followed him ; we surveyed the boat oiitside lirst, externally, and liuuted 
for the so-ealled cause of her siiikiiig, to see if we could find any place in her 
bottom or sides where she had had aiiy collision or where anythina; had struclc 
her. ïhere was a plank found under the start)oard covmter pretty well up, I 
believe about 18 or 20 inches long aceording to my recollection, that was very 
badly decayed; it had broken at the butt and started up which would indicate 
it had been forced out by the water ; and I found the plank détective, in other 
words rotten. 

Q. Started out or started in? A. Started out ; that would be natural froni 
the water forcing itself out after she got on tho dock. 

Q. What else did you find? A. On examining the planks of the boat outside 
I specially noticed there were quite a nuinber of butts on one frame ; it is 
something that I would be attracted to very quickly because as a rule It is 
not eonsidered the proper method of planking a boat, to hâve more than one 
butt with two planks between them and then a butt, ou a frame, but frequent- 
ly In patching thèse old boats they don't put a long plank in ail between the 
butts. My recollection is there were four butts in thls one frame on the star- 
board side, four planks coming eaeh way on the one frame, and the same on 
the other side. 

Q. And no break in the butts? A. There was no planks between them, 
no. * * • 

By the Court: Q. Did anything indicate to you that she had come into col- 
lision with anything? A. Nothing, your honor. That Is whafwe looked for 
because that would not be an uncommon occurrence but we could not find it, 
that is exactly what I looked for. 

Q. You say this wound would not indicate a collision? A. I didn't think so, 
no sir." 

He also said that Mr. Mackenzie, the other surveyor, threw up his 
hands at the time of the survey and said : "Hère is another case of a 
worn-out beat, Salter." Mr. Mackenzie, a witness for the respondent, 
did not deny this. Mr. Salter said that he eonsidered the boat unsea- 
worthy. 

The loss hère also appears to hâve been due to an inhérent weakness 
of the vessel. 

It was agreed in some letters which passed between the Lighterage 
Company and the Glucose Company in February, 1903, when provi- 
sions for the lighterage of the latter's goods were made, that in case of 
loss or damage by marine disaster, that the Glucose Company would 
look to the underwriters for compensation, to the exclusion of the 
Lighterage Company, and that agreement is urged in the relief of the 
respondent. If the accident had happened through some périls of the 
seas, perhaps the contract would apply, but it was agreed between the 
pai-ties, by correspondence dated February 5, 1903, that the respondent 
was to furnish "good, sound, insurable barges or boats." The losses 
occurred because this undertaking was not compHed with and I do 
not consider that the Lighterage ('ompany is in a situation to resort 
to the undertaking. 
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It is urged that the respondent if liable by reason of the condition 
of the vessels, is entitled to limit its liability to their value, which would 
relieve it altogether as far as the Star was concerned, because she was 
a total loss, and to the extent of $300 in the case of the Eagle, that 
having been her value, according to stipulation, if the court should find 
that the respondent was entitled to limit its liabiHty. The détermina- 
tion of the question dépends upon which of the respondent's officers 
or agents knew or should hâve known of the condition of the vessels 
and what he did to inform himself thereof. The président of the 
respondent was not able to testify to their condition because he did 
not keep himself familiar with it. He said that Mr. Mulvaney was 
gênerai superintendent of such affairs and was expected to see that 
the boats were kept in good condition. There can be little doubt that 
Mulvaney was the one to whom the condition of the vessels should 
hâve been known. The Republic, 61 Fed. 109, 113, 9 C. C. A. 386. 
His testimony discloses that he performed the duty of inspection in a 
very perfunctory manner. He said in testïfying about the Eagle, that 
they did "whatsoever had to be donc ; if the boat leaked in the bottom 
we put her on the dock and tended to it; if she wasn't leaking we 
didn't spend any money." That is, it was left to the progress of decay 
to develop signs of weakness. Substantially the same was said with 
respect to the Star. I can not regard such a method as a proper one 
in the performance of the duties of inspection, the burden of showing 
which was upon the vessel's owner. The Colima (D. C.) 82 Fed. 
665, 679. 

The respondent claims that no title to the property was shown in the 
General Trading Company and it has there fore no right to recover 
under any circumstances. It appears that the goods claimed by it were 
shipped by that company to which they were given by the Glucose 
Company to sell. The proceeds were collected by the Trading Com- 
pany, which accounted to the Glucose Company. The former was the 
proper party to sue by virtue of its interest in the property and even 
if it had been merely a factor still it was entitled to possession and to 
maintain the action. 

There will be decrees for the libellant, with orders of référence. 



THE HOFFMANS. 

(District Court, S. D. New York. May 24, 1909.) 

Shipping (§■§ 203, 207, 209*)— Limiting Liability— Admibalty—Juri.sdiction. 
A loss to the owner of certain twine was suffered tlirougli flre on one 
of the railroad company's barges, and upon an action belng brought 
against the railroad to recover the damages, the latter instituted proceed- 
ings to limit its liability to the value of the barge. The owner of the 
twine excepted to the pétition. ïhe questions involved were: (1) Was a 
single clalm sufflcient to give the court jurisdiction? (2) Did the petition- 
er's blll of lading, provlding that water carriage should be suliject to cer- 
tain conditions, operate to prevent the application of the limitation of lia- 
bility acts? (3) Was the libellant precluded by a stipulation, providihg 
that the agreenient might be used in a New Yorls state court from re- 

-For other cases see same toplc & | numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sorting to this court? and (4) Did the Hepburn act (Act Feb. 4, 1887, c. 
104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), repeal the provisions of 
sections 4284-4289, Eev. St. TJ. S. (U. S. Comp. St. 1901, pp. 2943. 2945), 
relating to limitation of liability. The flrst question answered in the 
affirmative and the others in tlie négative. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. §§ 203, 207, 209.* 
I/lmitations of owner's liability, see note to The Longfellovr, 45 0. C. A. 
387.] 

(Syllabus by the Judge.) , 

Wallace, Butler & Brown, for petitioner. 

Cravath, Henderson & De Gersdorf, for exceptant, appearing spe- 
cially to' object to the jurisdiction of the court. 

ADAMS, District Judge. This is a pétition on the part of the New 
York Central & Hudson River Railroad Company, as owner of the 
barge Hoffmans, to Hmit its Hability to the value of the barge and 
freight, ascertained to hâve been, directly after the disaster, $4,988.22, 
with respect to a loss by fîre in September, 1907, on 3,500 baies of 
twine, . belonging to the International Harvester Company, and ship- 
ped by it on the railroad at Auburn, New York, on the 12th of Sep- 
tember, 1907, to New York, for export. The value of the shipment 
was $14,505.37, but it was not ail burned and the salvage having been 
deducted, there remained a sum of $12,286.57, which represented the 
loss on the twine by reason of the fire and the Harvester Company now 
seeks to recover that sum from the petitioner. The loss was therefore 
considerably in excess of the value of the carrying barge, hence this 
proceeding. 

The Harvester Company having originally excepted to the jurisdic- 
tion of the court, the exceptions were overruled on the 12th day of 
November, 1908, but without préjudice to a renewal of the same and 
they are again presented as follows: 

"First: That the shipment in question Is governed by the Interstate Com- 
merce Act to the exclusion of the statutes for limitation of liability named in 
sald pétition of New York Central & Hudson River Railroad Company, and 
this court has therefore no jurisdiction of said pétition for limitation of lia- 
bility. 

Second: That in addition to the exclusion of the statutes for limitation of 
liability by the Interstate Commerce Acts any rlghts which New York Central 
& Hudson River Railroad Company might hâve had under said statutes for 
limitation of liability were waived and excluded by the contract of shipment, 
and this court has therefore no jurisdiction of said pétition for limitation of 
liability. 

Third: That this cause was already in process of adjudication in a proper 
State Court ; that there was and is no othei claimant against New York Cen- 
tral & Hudson River Railroad Company on account of said loss or damage to 
said lighter ; that the State Ctourt was and is compétent to give ail proper re- 
lief, and that this court has therefore no jurisdiction of the matters contain- 
ed in sald pétition of New York Central & Hudson River Railroad Company." 

In the arguments, however, the parties hâve proceeded upon some- 
what différent lines, the Harvester Company covering the grounds 
of the exceptions, as follows : 

"First. That inasmueh as it sufflciently appears before this Court that there 
is only one claimant in regard to the damage to this barge or its cargo, to 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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wit, tlie Harvester Company, and the controversy between tliat claimant and 
the petitioner, the Kallroad Company, had been actually coinmenced in a court 
of compétent jurisdiction to détermine tbe sanie, before the flling of this péti- 
tion, therefore, under the doctrine enunciated in The Rosa (D. C.) 53 Fed. 132, 
this Court should dismiss the pétition for limitation of liability. 
'•; S^econd. ïhat the Railroad Company, by Its contract of carriage, to wit, the 
bills of lading, bas waived its right to take advantage of any claim for limi- 
tation of liability. 

Third. That the Railroad Company, by its stipulation, bas likewise waived 
its right to take advantage of the jurisdiction of this Court ; and 

Fouilh. That the statutes of limitation of liability are not operatlve to de- 
stroy the rights existing between shippers and carriers created by the so- 
called Hepburn Act and the statutes governing the conduct of Interstate car- 
riers." 

1. For a considérable length of time this court entertained the view 
that where there was but a single claim, the court was without juris- 
diction to decree a limitation of liability under Rev. St. U. S. §§ 
4384 and 4285 (U. S. Comp. St. 1901, pp. 2943, 2944). The Rosa 
(D. C.) 53 Fed. 133; The Eurêka No. 32 (D. C.) 108 Fed. 672. 

Views opposing Judge Brown, however, hâve been indicated. Judge 
Thomas in The M. Moran (D. C.) 107 Fed. 536, in quoting from The 
Rosa, said the expression there used by Judge Brown was not suited 
to the case then under considération but: 

"If the facts were similar to those presented in The Rosa, the views of the 
court in that case would not be easily disregarded, notwith standing contrary 
holding by the United States Circuit Court of Appeals for the First Circuit in 
Quinlan v. Pew, 5 C, C. A. 438-446, 56 Fed. 111-120." 

Later, in the Eastern district, In re Starin (D. C.) 134 Fed. 101, 
Judge Thomas held that a shipowner, by defending and appealing an 
action in a state court to recover damages for injury to a passenger 
does not waive his right to pétition a court of admiralty for limitation 
of liability, nor is he debarred from the right to invoke the remedy 
because there is but a single claimant. 

In 1907, Judge Brawley in The Eotta (D. C.) 150 Fed. 219, discussed 
the question quite thoroughly and followed Judge Brown in The Rosa 
and The Eurêka. 

Contrary views hâve been expressed in Quinlan v. Pew (Circuit 
Court of Appeals, First Circuit) 56 Fed. 111, 5 C. C. A. 438, and by 
Judge McPherson of Pennsylvania in The S. A. McCaulley (D. C.) 
99 Fed. 303. 

The law of the question was very fully discussed in Quinlan v. 
Pew, 56 Fed. 130, 131, 5 C. C. A. 446, and I consider the^reasoning 
there and the resuit reached much more consonant with sound mari- 
time principles than the contrary ones expressed. It was there said 
by Judge Putnam : 

"The appellant also objeots that it appears from the proceedings that the 
claim of Quinlan is the only outstanding one against the vessel, or owners 
as owners, and that tins fact brings the case witliin The Rosa, 53 Fed. 132, 
where it was held that the statute limiting liability does not apply under such 
circurastances. As already said, the state of the record is as claimed by the 
appellant ; yet this court cannot aceept the rules laid down in The Rosa. The 
statute right to surrender the vessel to a trustée appointed by any court of 
compétent jurisdiction, wbich in maritime matters necessarily includes the 
admiralty courts, and to be thus relieved from liability, is protected both by 
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the letter o( the statute and by Its reason, whether there are numerous clalms 
outstandlng or but one; and the right to hâve the vessel appralsed under ad- 
mlralty rule 54 is neoessarily coextenslve with the rlght to surrender. Indeed, 
under admlralty rule 56, the owners may brlng the entire contest Into the ad- 
miralty court, even though they flnally establlsh a contention that there are 
no valid clalms whatever. The rule in The Rosa Is qulte Impractlcable, as It 
is frequently impossible for the owners of vessels navigating foreign seas, re- 
mote from their personal control, to be assured as to the estent to which they 
may be subjeet to liens and claims of various kinds. The original act of 1851 
§ 4, uses both the plural and singuiar ; and there is no such change f ound in 
the Revised Statutes as would justify the court in holding that Congress in- 
tended any substantial innovation. Indeed the Bevised Statutes (section 4285) 
use both the plural 'claimants,' and the singuiar, 'person,' thus bringing for- 
ward the plural and singuiar of the original act, The statute was intended 
for the encouragement of commerce, and would not reçoive its full effect to 
the estent given by the Suprême Court in Providence & New York Steamship 
Co. V. Hill Manuf'g Oo., 109 U. S. 5T8, 588, 589, 3 Sup. Ct 379, 617, if the 
owners of a vessel or wreck, under the circumstance of there being but a 
single claim outstanding, large enough to absorb the entire vessel or her sal- 
vage, could be compelled, on the verdict of a Jury, to pay perhaps vastly more 
than her real value, or be forced to the trouble and expense of litigating any 
Issue of that character. The appellant treats the jurisdiction to be exercised 
under the statute as though govemed exclusively by the prlnciples applicable 
to courts of equity. But with thèse neither the statute nor the proceedings 
under it, so far as concerns the admlralty courts, bave any relation, except 
merely Incidentally, whenever it happens that the claims are in excess of the 
value of the vessel or her salvage. In that event the rules of equity procédure 
come in, not for the purpose of determining the jurisdiction of the court, but 
only as they relate to proceedings In banliruptcy, or any other proceedings, 
when marshaling of assets becomes incidentally necessary." 

The ruling in the last mentioned case has recently been quite gen- 
erally foUowed in this district notwithstanding The Rosa and The 
Eurêka, and numerous instances might be cited where it has been ap- 
plied but I do not consider it necessary to mention them ail. The fol- 
lowing will serve as illustrations : The Tommy (D. C.) 142 Fed. 1034, 
The John K. Gilkinson (D. C.) 150 Fed. 454, and The Southside (D. 
Ç.) 155 Fed. 364. The Tommy was appealed and while there was no 
mention made of the point now under discussion, yet it was clear that 
there was only one claimant and the case as decided hère was reversed 
because the boat owner was not given the benefit of the statute limit- 
ing liability. The Tommy, 151 Fed. 570, 573, 81 C. C. A. 50. 
'' While there can be no doubt that an answer in a state court proceed- 
ing often suffices to give an opportunity to présent the defence of the 
limitation of liability provided by the United States Statutes, yet it 
is manifestly useless where anything in the nature of affirmative re- 
lief is necessary. If a person, when confronted with a claim, desires 
to bring ail matters connected with his vessel to a definite détermina- 
tion, he must proceed affirmatively and the only manner in which he 
can do so is by resorting to a District Court of the United States. 
Elwell v. Geibel (C. C.) 33 Fed. 71 ; The Eurêka (D. C.) 108 Fed. 
673, 673 ; Elwell v. Bender, 79 Hun, 243, 29 N. Y. Supp. 357. In 
Oregon R'd & Navi'n Co. v. Balfour, 179 U. S. 55, 56, 21 Sup. Ct. 
28, 45 L. Ed. 82, quoting from Providence Steamship Co. v. Manufac- 
turing Company, it was said; 
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" «The subject te one pre-emlnently of admlralty Jurlsdlctlbn. The raie of 
llmlted llablllty prescrlbed by the aet of 1851 is nothlng more than the oîd 
maritime rule admlnistered ' In courts of admlralty in ail countrles exeept 
England, from time immémorial ; and if thls were not so, the subject matter it- 
self is one that belongs to the department of maritime law. The adoption of 
forms and modes of proceedlng requisite and proper for glvihg due effect feo 
the maritime rule thus adopted by Congress, and for securlng to shipowners 
Its benefits, was therefore strictly wlthln the powers conferred upon this court ; 
and where the gênerai régulations adopted by thls court do not cover the en- 
tire ground, it is undoubtedly wlthin the power of the district and circuit 
courts, as courts of admlralty, to supplément them by additional rules of 
their own. • * • In promulgatlng the rules referred to, this court expressed 
Its deliberate Judgment as to the proper mode of proceedlng on the part of 
ship owners for the purpose of having thelr rights under the act declared and 
settled by the définitive decree of a compétent court, whlch should be blndlng 
on ail parties interested, and protect the shipowners from belng harrassed by 
litigatlon In other trlbunals. * * • 

We see no reason to modify thèse views, and. In our Judgment, the proper 
District Court, deslgnated by the rules, or otherwise Indicated by circum- 
stances, bas fuU Jurisdiction and plenary power, as a court of admlralty, to en- 
tertaln and carry on ail proper proceedings for the due exécution of the law, in 
ail its parts.' " 

The subject was discussed by Judge Morrow in Re Whitelaw (D. 
C.) 71 Fed. 733, and he held that a court of admiralty was the proper 
one to enjoin the prosecution of suits in state courts against a ship- 
owner. In his opinion, he said (71 Fed. 736-738): 

"But in Re Long Island, etc., Transportation Co. (D. C.) 5 Fed. 599, the sec- 
tion, as amended, came up for considération, and the question involved in this 
case arose there, and was directly passed upon. Judge Choate, of the District 
Court for the Southern District of New York, gare the matter careful In- 
vestigation, and came to the conclusion that section 720 was llmlted in its 
application by what may aptly be termed 'the Injunction clause' of the llmlted 
llablllty act, vlz.: 'AU claims and proceedings against the owner shall cease.' 
ïhe reasons upon whlch the learned judge arrived at that conclusion are so 
clearly stated that I shall quote from bis opinion at some length. He says: 
'But It Is stlll insisted, as to the restraining order, that, whatever may be 
the jurisdiction of this court, it is prohibited by Rev. St § T20. This section 
is a re-eriactjnent, with some change of language, of the flf th section of the act 
of March 2, 1793 (1 Stat 335, c. 22). The question thus ralsed, so far as it 
depended on the original statute of 1793, is dlsposed of so far as thls court is 
concemed. In favor of the power to restraln the sults conformàWy to the rules 
of the Suprême Court by the décision in the case of The Oceanus (In re Provi- 
dence, etc., Steamship Oo.) 6 Ben. 131, Fed. Cas. No. 11,451. • • » ïhe 
question Is whether the introduction of this exception into section 720, as to 
laws relatlng to bankruptcy, Is to be deemed to take away the power to re- 
straln given in the original aet by what bas been held to be the necessary im- 
plication of the words "after such transfer ail claims and proceedings against 
the owner shall cease," whlch were re-enacted without change in section 4285. 
Whatever the effect of section 720, section 4285 effectually deprives the state 
court before whlch such daim or proceedlng Is pendlng of ail jurisdiction. 
The only question Is, on whlch court Is Imposed the duty or conferred the 
pow^r to Issue a restraining order, if a restraining order shall be necessary to 
prevent the plalntiff In such suit from proceedlng with hls suit? It cannot be 
supposed that thls was to remain on the statute book a mère brutum fulmep, 
with no power to carry It Into effect and see that It was executed. Clearly, a» 
to any suit pending in a fédéral court, the duty would remaln where It was 
before, and the court in whlch the llmlted llablllty proceedlng was pendlng 
would issue the restraining order. It would be so unusual and questionaWe'an 
exercise of législative power by Congress to make a direction requlring state, 
courts tô Issue such a restraining order that I think nothlng short of the mogt 
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expllclt déclaration of an Intent to do so would justify the conclusion that su oh 
an Intent exlsted. It Is most improbable, too, that the necessary power to carry 
Into effect the grant ol exclusive jurisdletion to a court of the United States, 
clearly intended to be exercised by some authority, should not be conferred up- 
on the court whose jurisdletion and whose sultors are to be defended agalnst 
Interférence. It is very llkely that the person who framed section 720 over- 
looked the fact that there was another law in force besides the laws relating to 
bankruptcy under whlch the courts of the United States could restraln proceed- 
ings already commenced in a state court ; but In view of the fact that this other 
law was embodied in the same révision, that its meaning and fcrce were de- 
termined by décisions of the courts, and that It must be presumed to hâve been 
re-enacted wlth the same meaning, I thlnk the change made in section 720 is not 
suffieient to show an intention to take away anythlng from the meaning of sec- 
tion 4285. Section 720 has obviously Its principal application to the restraint 
of sults which, but for the Injunctlon, the state court would bave jurisdiction 
to go on with and détermine. This is true with regard to suits agalnst the 
bankrupt, stayed under the bankrupt law, and generally where a party is by 
the raies of equity entitled to enjoin a défendant from going on wlth a prior 
suit. The pecullarlty of this case is that the suit stayed is one in which, by 
the express terms of an act of Congress, the state court is absolutely without 
jurisdiction to proceed. There are not, therefore, the same reasons of public 
policy in this case as in the cases more partlcularly provlded In section 720, 
for prohlblting the issue of the injunctlon or restrainlng order. It does not 
interfère wlth any exercise of jurisdiction whlch could otherwlse be claimed 
by the state court, and It is not likely to lead to unseemly conflicts between 
the fédéral and the state tribunals, to prevent whlch is understood to bave 
been the original purpose of this prohibitory législation. So positive is the 
language of section 4285 that It may be doubted whether, after the transfer 
therein provided for, the state court could make any order whatever in the 
cause, even one restrainlng the plalntiff from its further prosecution. On the 
whole, therefore, construing the two sections together, I thlnk this court may 
stlll restraln, by its order pending this suit, parties who hâve commenced ac- 
tions in the state court from proceeding further therein. * * • The sugges- 
tion that the court whlch flrst obtains jurisdiction of a matter has the right 
to go on and détermine the cause has no force in a case where, by a valid 
statute,. a: court subsequently obtainlng jurisdiction is vested with exclusive 
jurisdiction.' " 

Assuitiing that the owner of a vessel can invoke the remedy of the 
statute in a state court, it is évident that he can only do so efïectively 
by wa:y pf defence to the claim or clainis involved in a' single suit. If 
he desires to receive the gênerai protection given by the statute, he 
cannot obtaia it otherwise than by resorting to its terms and the rules 
provided' thereunder and, in any évent, he is not obliged to adopt that 
method of a defence. In The Scotland, 105 U. S. 24, .33, 26 L. Ed. 
1001, Mr. justice Bradley said : 

"The rule^ referred to were adopted for the purpose of formulatlng a pro- 
ceeding that would give full protection to the shipowners in such a case. They 
were not Intended to prevent them from availlng themselves of any other rem- 
edy or procesS which the law itself might entltle then» to adopt They were 
not intended to' prevent à' defence by wây of answer to a llbel, or plea to an 
action,' if the shipowners should deem such a mode of pleading adéquate to 
their protection; It Is obvIouB that In a case llke the présent, where ail the 
parties Injured are represented as libellants or Intervenors In the cause, an 
answët séttinfe ùp the defence of llmited responsibillty is fuUy adéquate to 
give the Shipowners ail the protection which they need." 

/The subject was again considered in Providence & N. Y. S. S. Co. 
v, Hill Mfg. Co., 109 U. S. 578, 594, 595, 3 Sup. Ct. 379, 389,, 617, 
â7X. Ed. 1038, arid the same justice said: 
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"In promulgatlng the rules referred to, thls court expressed Its dellberate 
judgment as to the proper mode of proceedlng on the part ot shlpownera for 
the purpose of having their rlghts under the act declared and settled by the 
définitive decree of a compétent court, whlchshould be binding on ail parties 
interested, and protect the shipowners from being harassed by litigation in 
other tribunals. Unless some proceeding of thls klnd were adopted whlch 
should bring ail the parties Interested into one Utigation, and ail the claiœ- 
ants into concourse for a pro rata distribution of the common fund, it la 
manifest that in most cases the benefits of the acts could never be realized. 
Cases mlght occur, it Is true, in which thé shipowners could avail themselvea 
of those benefits, by way of defence alone, as where both ship and freight are 
totally lost, so that the owners are relieved from ail liability whatever. But 
even in that case, in the absence of a remedy by which they could obtain a 
decree of exemption as to ail claimants, they would be Uable to a diverslty of 
Buits, brought perhaps In différent States, af ter long periods of tlme, when the 
witnesses hâve been dispersed, and issuing In contrary results before différent 
tribunals; whilst In the ordinary cases, whére a llmited liability to some es- 
tent exista, but to an amount less than the aggregate claims for damages, so 
as to require a concourse of claimants and a pro rata distribution, the prose- 
cution of separate suits, if allowed to proceed, would resuit in a subversion of 
the whole object and scheme of the statute. The questions to be settled by the 
statutory proceedings being, first, whether the ship or its owners are Uable 
at ail (if that point is contested and bas not been decided), and secondly, if 
liable, whether the owners are entitled to a limitation of liability, must néces- 
sarily be decided by the District Court having jurlsdictlon of the case; and, 
to render its décision concluslve, It must hâve entire control of the subject to 
the exclusion of other courts and Jurlsdictions. If another court may in- 
vestlgate the same questions at the same tlme, it may come to a conclusion 
contrary to that of the District Court; and if it does (as happened in thls 
case), the proceedings in the District Court will be thwarted and rendered in- 
effective to secure to the shipovraers the benefit of the statute." 

If there is more than one forum in which shipowners can obtain 
relief under the statute, it would seem that the right of selecting the 
court rests with thetti. If they wish to proceed in an affirmative hiàii- 
ner, they cannot do so except in the District Courts and they must 
use their machinery to secure f ull protection. 

• Section 4284 provides that whenever any loss is sufifered and the 
whole value of the vessel is not sufBcient to make compensation io 
those injured, appropriate proceedings may be ta:ken for the purpose 
of apportioning the value. It has been held hère that the question of 
the amount bi value is unimportant because the vessel or owner may 
not be hable at ail. It was said in The Garden Gity (D. C.) 26 Fed. 
766, 771: 

"It oceasionally happens that no claims whatever are proved, and sometlmes 
a surplus has arisen, where the claims were less thah the proceeds of the ves- 
sel sold ; but it has never been contended that the decrees in such cases were 
void. Br Jggs V. Day, 21 Fed. 727. It is often impracticable, moreover, for 
the petitloners to know or to ascertaln just what the amount of the losses 
Is. It would clearly defeat the purpose of this law If ail proceedings must be 
delayed, and no pétition could be filed, untii daims were actually presented to 
the owners In excess of the value of the vessel ; or if the owners of the vessel 
must first make sure that the amount of the aetual demanda against them wàs 
In excess of thè value of the vessel. 

As stated above, one of the clear purposes oif the law Is to flx and déclare 
a certain Umit of liability ; and, as Incident to this, to détermine whethei: the 
vessel is liable at ail, and to détermine this In a single proceeding, and not 
leave It to be litlgated and possibly deterinined In contrary ways In as many 
différent suite as there may be différent demanda. Providence, etc., Co. ▼. ëlll 

Manuf'g Co., 109 D. S. 593-595, 3 Sup. Ct. 379, 617; In re Long IslandTransp. 
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Oo; (D. C.) 5 Fed. 599, 612. Owners shottld be held entitled to commence thèse 
proceedings with reasonable promptness, In order to détermine whether th'ey 
are llable at ail, and, If liable, then the extent of that llability, so that they 
may know speedily their situation as respects the future. The Suprême Court, 
In pr&viding by rule for the détermination of both thèse questions In this pro- 
ceeding clearly recognlze) as It seems to me, the scope of thIs law as exteiiding 
altogether beyond the mère adjustment of pro rata dividends In case of de- 
ficiency." . 

In a case of a single daim, if there is the merest possibility of there 
beihg further daims, ît would obviously be gross neglect on the part 
of a shipowner to fail. to resort to limited liability proceedings, uniess 
he was satisfied to take the chance of further Htigation respeçting his 
vessel. The only way he could fully prOtect himself would be by avail- 
ing himself of the provisions of the stâtutes and the rules made in 

, furtherance of them. 

It is well settled that a shipowner can resort to the District Courts 
at any time before satisfaction of judgment, even after the claim or 
daims, has been fully litigated in the state courts. The Benef actor, 
103 U. S. 239, 26 L. Ed. 351. Notable instances of a final resort to 
the District Court for limitation, after proceedings in a state court, are : 
In re Starin, and The S. A. McCaulley, supra. If vessel owners can 
finally resort to the District Courts to obtain the benefits of the act, 
it is difRcult to see why they are not entitled to at the outset and it 
seems unjust to require them to détermine in the beginning whether 
or not there is more than one claim. The machinery of the court 
affords the only adéquate method of legally detennining that fact and 
though it may turn out that there was but one outstanding claim and 
there may be some incidental hardship to a claimant, that seems to me 
no sufficient reason for depriving a vessel owner of his statutory right. 
I concliide that a vessel owner under the circumstances involved 
in the présent case is entitled to resort to limitation proceedings. 

2. The second point in the argument made by the Harvester Copi- 
pany is that the Railroad Company has by the bills of lading waived 

. its right to take advantage of any claim for lirnitation of liability. 
This claim is, based upon the language of the bills of lading, issued by 
the Railroad Company at Auburn, covering the property, as follows : 

"11. If ail or any part of sald property is carrled by water over any part 
of sald roiite, such water carrlage shall be performed subject to the conditions, 
whether printed or written, contalned In this blll of lading, Including the con- 
dition that no carrier or party shall be llable for any loss or damage resultlng 
from the périls of the làkes, sea or other waters; or from explosion, bursting 
of boilers, breakage of shafts, or any latent defect In hull. machinery or ap- 
purtenances ; or from collision, stranding, or other accidents of navigation ; 
or from the prolongation of the voyage. And any vessel earrying any or ail çf 
the property heréïn descrlbed, shall hâve liberty to call atintermediate ports; 
to tow and be towed, and to assist vessels in dlstress, and to devlate for fhe 
pnrpose of savlng llfe and property: And any carrier by water, liable on ae- 
count of lOsa of or dànisige to any of sald prOperty, shall hâve the full benefit 
of , any Insurance that may hâve been effected uoon or on account of sald 
■■proii'érty."' ■'■■■'■'■ 

Thé excétitant's contention is that the bills of lading constituted a 
coniplçte contract between the parties as to the liability of the carrier 
for damages in the course of shipment ; that they constituted a waiver 
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of the privilège of limitation of liability and there is no basis for the 
jurisdiction of the court. 

Paragraph 1 of the bill of lading provided, however, as f oUows : 

"1. No carrier or party in possession of ail or auy of tlie property hereiu 
described, shall be liable for any loss tliereof or damage tliereto, by causes be- 
yond its control, or by floods ; or by fire ; or by quarantlne ; or by rlots, strikes 
or stoppage of labor; or by leakage, breakage, ctiaflug, loss in weight, changes 
in weather, beat, f rost, wet ; or decay ; or from any cause if it be uecessary or 
is usual to carry sucli property upon open cars." 

Fire was a matter beyond the control of the railroad and the right 
of the carrier to Hmit its liabiHty in such a case seems unquestionable. 

There does not appear to be any évidence of an intention on the 
part of the carrier to waive anything secured to it by agreement or 
by law. The case of The Satanita, 1897 App. Cas. 59, is however, 
relied upon by the exceptant. That case was one of express agree- 
meilt made between yacht owners respecting a club race in which they 
were about to participate, each owner undertaking to be bound by the 
club rules which provided that the owner of any yacht disobeying any 
of the rules was to be liable for "ail damages arising therefrom." One 
of the yachts disobeyed a rule and it was held by the courts, including 
the House of Lords, that the contract excluded the opération of the 
English limitation of liability act. In deciding the case it was said by 
Lord Halsbury, L. C. (page 62): 

"On the other hand, I think it caiinot be denied that the case of yachts is 
différent from that of merchant vessels. I do not say that such a cousidera- 
tion would be concliisive ; bnt reœeniber that thèse are competing vessels, and 
where you are speaklng of thèse flrst-class yachts competing in a yacht-race 
you might as well value a race horse by Its weight, so many pounds of flesh, 
as speak of the value of a yacht according to its tonnage. Of course, it may be 
said in respect to merchant ships also, that that is a very rough test of the 
value of the ship, and that the object of It is to limit the risk. That is true 
also'; but the conditions under which merchant sliips sail and yachts sail are 
différent. Merchant shIps must be on the seas at ail times and in ail weathers, 
both by day and by ulght, and it may well be that the considérations that 
would induce people. so to say, to diminish the stakes upon wlilch they were 
running their vessels would not be applicable to the case of yachts, which 
presumably are intended to race in conditions of light and of weather in which 
they are not exposed to the same risks." 

Clearly that case is not an authority for the proposition that the 
railroad has by its bill of lading waived the right to resort to the act 
for protection in a case where one of the barges, with cargo, was sub- 
jected to danger from tire. 

3. The parties prepared a stipulation covering the facts in the case 
and agreed that it might be used in an action by the Harvester Com- 
pany in the Suprême Court of the state of New York. The exceptant 
contends that by doing so the parties submitted the controversy to that 
court to the exclusion of this one and that the process of this court 
should not be used to stay the action in the other. 

The stipulation provided in its first paragraph as foUows: 

"First: That, whenever the suit referred to in the caption hereof shall hâve 
been commenced in a court of compétent jurisdiction (state) in New York 
county, or (fédéral) in the Southern district of the state of New York, and 
not elsewhere, the facts, matters and things herein set forth shall be allowed 
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to'be Introduced as évidence in ttie trial of said cause and this stipulation shall 
be received for said purpose and shall be received as prima facie évidence of, 
and in the absence of conflicting évidence as hereinafter provided for, shall 
be deemed sufHcient évidence of the truth of the matters herein set f orth ; and, 
further, that neither party shall présent évidence either additlonal to or in 
conflict with the matters herein stipulated, unless such party shall hâve first 
given to the opposite party thirty daj's' notice in writing setting forth fuUy 
the substance of such additlonal or conflicting évidence." 

There is nothing in the stipulation which prevents either of the 
parties from availing itself of any légal défense, or requiring it to re- 
frain from seeking a limitation of liability under the United States 
statutes. If the parties had intended anything of the kind, the stipula- 
tion should hâve contained a provision to such effect in unmistakable 
language. 

4. It is urged under this point that the statutes for limitation of lia- 
bility are net operative to destroy the rights between shippers and 
carriers created by the so-called Hepburn Act (Act Feb. 4, 1887, c. 
104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), which provides 
(section 1) as follows: 

"Be it enacted, etc., That the provisions of this act shall apply to any com- 
mon carrier or carriers engaged in the transportation of passeugers or property 
wholly by railroad or partly by railroad and partly by water when both are used, 
under a common control, management, or arrangement, for a continuous carriage 
or shipment, from one State or Territory of the United States, or the District 
of Columbia, to any other State or Territory of the United States, or the Dis- 
trict of Columbia, or from any place in the United States to au adjacent foreign 
coimtry, or from any place in the Dnited States through a foreign country to any 
other place In the United States, and also to the transportation in like mauner 
of property shipped from any place in the United States to a foreign couutry 
and carried from such place to a port of transshipment, or shipped from a 
foreign country to any place In the United States and carried to such place 
from a port of entry either in the United States or an adjacent foreign coun- 
try: Provided, however, That the provisions of this act shall not apply to the 
transportation of passengers or property, or to the receiving, dellvering, stor- 
age, or handling of property, wholly within one State, and not shipped to or 
from a foreign country from or to any State or Territory as aforesaid. The 
term 'railroad' as used In this act shall Include ail bridges and ferries used or 
operated in connection with any railroad, and also ail the road In use by any 
corporation operatlng a railroad, whether owned or operated under a contract, 
agreement, or lease; and the term 'transportation' shall Include ail instru- 
mentalities of shipment or carriage. Ail charges made for any service reu- 
dered or to be rendered in the transportation of passengers or property as 
aforesaid, or in connection therewlth, or for the receiving, dellvering, storage, 
or handling of such property, shall be reasonable and just ; and every unjust 
and unreasonable charge for such service is prohlbited and declared to be un- 
lawfui." 

It also provided (Act June 29, 1906, c. 3591, § 7, 34 Stat. 595 [U. 
S. Comp. St. Supp. 1907, p. 909]) as follows: 

"That any common carrier, railroad, or transportation company receiving 
property for transportation from a point In one State to a iwint in anotlier 
State shall issue a receipt or MU of iading therefor aud shall be lial)]e to the 
lawful holder thereof for any loss, damage, or injury to such property ci'.nseï! 
l)y it or by any common carrier, railroad, or transpoi-tation company to v,i\lch 
such property may be dellvered or over whose line or Unes such proijerty may 
pass, and no contract, receipt, rule or régulation shall exempt such conimcm 
carrier, railroad, or transportation company from the liability iiereby iniposed: 
Provided, That nothing in this section shall (îeprive any holder of such re- 
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ceipt or bill of lading of any remedy or right of action which he has undef 
existing law. 

Section 10 of the act provides as follows : 

"Sec. 10. That ail laws and parts of laws in conflict with the provisions of 
tliis Act are liereby rejjealBa, but the ameuduieuts liereln provided for shall not 
affect causes now pending iu courts of the United States, but such causes shall 
be prosecuted to a conclusion in the manner heretofore provided by law." 

It is claimed that the statute for limitation of liability is repealed 
by thèse sections of the act. 

In the Middle Ages, the doctrine of Hmitation of hability of the 
owners of a vessel to their interests in its value and the value of its 
freight, arose. In The Rebecca, Fed. Cas. No. 11,619, 20 Fed. Cas. 
373, decided in the district of Maine in 1831, Judge Ware treats the 
matter in an exhaustive manner. The first statutes of the United 
States upon the subject vi^ere passed in 1851, and became kiiown as the 
"Limited Liability Acts." They are found in sections 4282-4289 of 
the Revised Statutes (U. S. Comp. St. 1901, pp. 2943, 2945). The 
policy of thèse acts is explained by Mr. Justice Bradley in Norwich Co. 
v. Wright, 13 Wall. 104, 121, 20 L. Ed. 585. On the latter page it 
was said: 

"The great object of the law was to encourage shipbuilding and to induce 
capitalists to invest money in this branch of industry. Unless they can be in- 
duced to do so, the shipping interests of the country must fiag and décline. 
Those who are willing to manage and work ships are generally unable to build 
and fit them. They hâve plenty of hardiness and Personal daring and enter- 
prise, but they hâve little capital. On the other hand, those who hâve capital, 
and invest it in ships, incur a very large rislc in exposing their property to 
the hazards of the sea, and to the management of seafaring men, without 
making them liable for additional losses and damage to an indstinite amount. 
How many enterprises in mining, manufacturlng, and internai improvements 
would be utterly impracticable if capitalists were not encouragea to invest in 
them through corporate Institutions by which they are exempt from Personal 
liability, or from liability except to a limlted extent? The public interests 
requlre the investment of capital in shipbuilding, quite as much as in any of 
thèse enterprises. And if there exist good reasons for exempting innocent ship- 
owners from liability, beyond the amount of their interest, for loss or damage 
to goods carried in their vessels, precisely the same reasons exist for exempt- 
ing them to the same extent from Personal liability in cases of collision. In 
the one case as In the other, their property is in the hands of agents whom 
they are obliged to employ." 

Under section 4289 of the Revised Statutes, the benefits of the Act 
of 1851 did not extend to "the ovvmers of any canal-boat, barge, or 
lighter, or to any vessel of any description whatsoever used in rivers 
or inland navigation," but by Act June 19, 1886, c. 421, 24 Stat. 80 
(U. S. Comp. St. 1901, p. 2945), it was extended to the owners of ail 
vessels. Therefore the case under considération is clearly covered by 
the act. 

This act constitutes the statutory foundation governing the rights 
and liabilities of persons engaged in carriage by water. 

The Interstate Commerce Act aimed to correct certain abuses in the 

carriage of goods, principally by land, incidentally by water, but it 

was certainly not designed to overthrow the long established System 

of limitation of vessel-owners' liability in connection with water car- 

171 F.— 30 
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riage. To suppose so, without any mention of the Act of 1851, would 
be a perversion of its obvions intent to correct the said abuses. I do 
not find any merit in the claim. 
The exceptions are overruled. 



PAUGHERÏY V. SHARP et al. 

(Clrcnlt Court, B. D. Miehigan, S. D. October 9, 1908.) 

No. 3,974. 

1. Removal of Causes (§ 74*)— Amoxjkt in Controveksy. 

A suit relating to a. niortgase given to secure a note for $1,700 does not 
involve a sum exceedlng $2,(100, exclusive of interest and costs, and Is not 
removable. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 130; 
Dec. Dig. § 74.*] 

2. Removal or Causes (§ 5*)— Nature op Contbovebsy— Ancillaby Pboceed- 

INO. 

Wliere a décision of the Suprême Court of a state afflrmed a decree fore- 
elosing mortgages as raodlfled, directed that tlie property be sold and tlïe 
proceeds paid into court, and gave a défendant, as administrator of tlie 
mortgagor, the right to institute a suit or file a pétition in such pending 
suit to hâve such proceeds applied to the payment of gênerai creditors of 
the estate as against one niortgagee, remanding the cause "for the exécu- 
tion of said decree as hereiu modifled," a pétition so flled by the adminis- 
trator is in exécution of the decree of the Suprême Court, and ancillary 
to the foreclosure suit, and is not removable. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §• 21 ; 
Dec. Dig. § .5.*! 

3. Removal or Causes (§ 5*) — Original Jueisdictxon or Fkdeeal Court — 

COSTEOVERSY OVER FUND IN StATE 'COUET. 

A suit or proceeding lu a state court to détermine the disposition to l)e 
made of a fund wliich has beeii deposited in tlie registry of such court to 
await Its further order is not removable Into a fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 5.*] 

4. Removal op Causes (js 17*)— Waiver of Right. 

A litigànt, who institut'ed an action in a state court and there prosecuted 
it to a final décision by the Suprême Court of the state, cannot, after it 
has been remanded liy such courr, reniove it Into a fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 10; 
Dec. Dig. § 17.* 

Waiver of riglit. see note to Atlanta K. & N. Ry. Co. y. Southern Ry. 
Co., m C. C. A. 612.] 

In Equity. On motion to remand to state court. 

John C. Sharp, Wilson & Cobb, and Eugène Pringle, for the motion. 
Robert Campbell, opposed. 

Before HARLAN, Circuit Justice, and SWAN, District Judge. 

SWAN, District Judge. The facts involved in this motion are set 
forth in the opinion of Chief Justice Carpenter of the Suprême Court 
of the state of Michigan in the cases of Hatcli v. Dauglierty et al., 

•For other cases see same topiç & § numbee ia Dec. & Am.- Digs. 1907 to date, & Rep'r Indexes 
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Hatch V. Sharp, Adm'r, et al., and Daugherty v. Hatcli, Sharp, Adm'r, 
et al., 145 Mich. 569, 108 N. W. 986, as follows: 

December 3, 1884, James C. Deyo, since deceased, executed a mort.- 
gage to one John G. Carter, upon certain land owned by the former, 
called the "Biddle street property," in the city of Jackson. June 25, 
1896, Carter assigned this mortgage to Luella J. Shaw, Deyo's daugh- 
ter, who subsequently assigned it to James D. Shaw, her son. James 
D. Shaw subsequently assigned the mortgage to James L. Daugherty. 
January 29, 1892, Deyo gave a mortgage to George N. Hatch upon the 
sanie and other property; this latter mortgage containing a récital 
that it was subject to the prior mortgage to Carter. August 10, 1896, 
Deyo assigned to Luella J. Shaw, who then held the Carter mortgage, 
the right to collect and receive certain rents as security for the interest 
due and to become due upon that mortgage. Deyo died the 24th day 
of October, 1896. The first of the three suits above named was one 
brought by the second mortgagee, Hatch, to obtain an injunction 
agaifist the statutory foreclosure of the first mortgage. The second suit 
is a suit brought by Hatch to foreclose the second mortgage, and, as in- 
cidental thereto, to obtain a decree declaring that the second mortgage 
is a prior security to the first. The third suit is one brought by Daugh- 
erty for the foreclosure of his mortgage. Thèse several suits were 
Consolidated and heard as one in the court below. 

In the lower court a decree was rendered, in accordance with the 
contention of Hatch, ordering the property sold and giving the Hatch 
mortgage priority to the Carter mortgage. It was also decreed that 
the défendant Sharp, administrator of the estate of Deyo, should pay 
to Daugherty from the rents collected by him, which had been assigned 
as heretofore mentioned, the amounts paid for Insurance and taxes, 
aggregating $729. From that decree Daugherty, the holder of the 
first mortgage, appealed to the Suprême Court of the state. It is un- 
necessary to state the grounds upon which the circuit court proceeded, 
or to détail the reasons for the reversai of its decree by the Suprême 
Court. It is sufficient to say that the latter tribunal modified the de- 
cree of the court below, and made the following order in the cori- 
solidated cause: 

"ïhese suits havlng been brought to this court by appeal froin the circuit 
court l'or the county of Jackson, in çhancery, where they were duly consldered 
together, and having been argued by counsel on the original and rehearlng, 
and due délibération had thereon, it is now ordered, adjudged, and decreed 
by the court that the deci-ee of the circuit court for the county of Jackson, in 
chancéry, be and the same is hereby affirmed, except as modified by this de- 
cree, that is to say: That the injunction bill of George N. Hatch, coniplainant 
in the first above entltled cause, be and the same is hereby dlsmissed, and the 
défendant, James L. Daugherty, recover of and from the said George N. Hatch 
his costs of the circuit court for the county of Jackson, in chancéry, to be 
taxed. That the mortgage descrlbéd , in the last above entltled suit, executed 
by James C. Deyo and wlfe to John G. Carter, beariug date the 31st day of 
December, 1884, and recorded in the office of the reglster of deeds for the 
county of Jackson, in Liber 76 of Mortgages, at pages 411 and 412, is a valid 
security aS against the helrs of said James C. Deyo, and the mortgage made 
by said James C Deyo and wlfe to said George: N« Hatch, and described lu 
the second above entltled cause, for tbe payment of $3,454.435, that being the 
sum fouhd due thereon for principal and interest, and $800.97, for Insuranc-e 
and taxes paid on the property described fn said mortgage, and ihtérest, tnali- 

/ 
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ing a total of $4,261.62, due April 11, 1907, on so much of tlie promises thereln 
descrlbed as hâve net been heretofore released from the lien of said mortgage. 
That the premises descrlbed in sald mortgage, and not so released, are lots 1 
and 2 in block 16 of Knapp's addition to the city of Jackson, in said county of 
Jackson, and a parcel of land 8% feet wide and 8 rods long, adjoining said 
lots on the west, or so much thereof as may be sufflcient to ralse the aniount 
of money herein found to be due, with interest from the llth day of April, 
1907, and costs of salo, as may be sold separately without materlal injury to 
the parties interested, be sold at publie auction by one of the circuit court 
commlssioners for said county of Jackson, at any time after the 15th day of 
May, A. D. 1907, in accordance with the statutes regulating foreclosures of 
mortgages in circuit courts in chancery and the ruies and practlce of such 
courts, and sald commissioner shall In ail things conform to said statutes, 
rules, and practlce, and the deed or deeds executed on such sale shall hâve the 
same force and efïect, and be subject to the statutory provisions for rédemp- 
tion, as is made pursuant to the decree of the circuit court for the county of 
Jackson, in chancery, and the provisions of said decree of sald court for sale 
under said mortgage to George N. Hatch, so far as applicable, shall apply to 
the sale herein ordered, except as herein modified or otherwlse ordered, and 
that complainant, or any party Interested in eltber of the above entltled sults, 
may become the purchaser. That the commissioner, from the proceeds of said 
sale, pay the costs thereof, and pay the balance of such proceeds to the regis- 
ter of the circuit court for the county of Jackson, in chancery, to be held and 
disposed of as herein ordered, That in case the complainant, James L. Baugh- 
erty, shall neglect for 30 days to proceed with said sale, the same may be had 
at the instance of John C. Sharp, admlnistrator, with the same force and effect 
as if made at the instance of said James L. Daughterty. That said mortgage, 
made by James C. Deyo and wife to John G. Carter, is, in the hands of said 
James L. Daugherty, complainant in the last above entltled cause, fraudulent 
as to the gênerai creditors of the estate of said James C. Deyo. That in order 
to give the gênerai creditors of the estate of said James C. Deyo, who shall 
hâve procured the allowance of thelr claims against sald estate, the benefit of 
the proceeds of sald sale, said John C. Sharp, admlnistrator, or his successor 
in office, may, vcithin 60 days from date of the payment of said proceeds to 
sald register, or within such further time as may be allowed by the circuit 
court for the county of Jackson, In chancery, commence suit thereln, or file a 
pétition in the last above entltled cause, for a decree or order that said pro- 
ceeds in the hands of said register, or so much thereof as may be proper, be 
pald to hlm to be distributed among the creditors of said James C. Deyo. In 
case said suit shall not be commenced, or pétition filed, as hereinbefore provid- 
ed, sald f und shall be pald by said register to said James L. Daughterty, so 
far as necessary to satisfy the moneys secured to be paid by said mortgage. 
That no part of the principal or interest secured to be paid by said mortgage, 
or the money paid for taxes or Insurance on the premises descrlbed therein, 
shall be paid from the funds in the hands of said John C. Sharp, Admiuistra- 
lor. That said James L. Daugherty do recover of said George N. Hatch his 
costs of thls appeal. It is further ordered that said suits be remlttéd to the 
circuit court for the county of Jackson, in chancery, for the exécution of said 
decree as herein modified." 

Under this order of the Suprême Court, as the pétition allèges, 
Sharp, as administrator of the estate of Deyo, commenced suit in thê 
circuit court for the county of Jackson, in chancery, against petitioner, 
to recover ail moneys paid into the- hands of the clerk or register 
of the circuit court for the county df Jackson, state of Michigan, in 
chancery ; "that such suit was institilted by a pétition entitled in the 
foreclosyrc: action, in which final judgment had been eçtçred, and the 
saleof the mortgaged premises had; that the suit so instituted by 
•such pétition is of a civil nature. * * * The plaintiff claims the 
proceeds of said forecldsure action, amounting to $3,873, lawful 
money of the United States, upon the ground that the mortgage so 
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foreclosed by the complainant was fraudulent as to the said John C. 
Sharp, as administrator of the estate of James C. Deyo, and that the 
matter in dispute in said suit between the said John C. Sharp, as peti- 
tioner, and the said James L. Daugherty, as the respondent or de- 
fendant in said suit, exceeds, exclusive of interest and costs, the sum 
of $2,000." The fifth paragraph of the pétition for removal claims 
"that said suit so instituted by the filing of said pétition by said John 
C. Sharp," administrator as aforesaid, "is a separate and severable 
controversy, existing solely between the said administrator and James 
Iv. Daugherty, your petitioner." 

It was stated upon the hearing that the mortgage of December 3, 
1884, executed by James C. Deyo to Carter, "was given as security to 
the mortgagee for payment of a bond of that date given by Deyo, a 
citizen of Michigan, conditioned for the payment of the sum of $1,700 
and interest at the rate of 7 per cent, per annum, in one year from date 
thereof." This also appears on page 184 of the record of the case 
in the Suprême Court, a copy of which is fîled in this cause with 
Daugherty's pétition for removal filed in the circuit court for the 
county of Jackson, in chancery. Notwithstanding the averments of 
Daugherty's pétition for removal, that the amount in controversy ex- 
ceeds $2,000, exclusive of interest and costs, it is clear that the value 
of the matter in dispute, exclusive of interest and costs, is only the 
sum of $1,700 in this case. 

Second. It is also manifest from the record that the pétition filed 
by John C. Sharp, administrator as aforesaid, under the order of the 
Suprême Court of the state of Michigan, quoted above, is not a sepa- 
rate suit within the meaning of the removal act of 1888. Bank v. 
Turnbull, 16 Wall. 190, 21 L.Ed. 296; Jifkins v. Sweetzer, 102 U. S. 
177, 26 L. Ed. 129 ; Rosenthal v. Coates, 148 U. S. 142, 13 Sup. Ct. 
576, 37 L. Ed. 399 ; Fidelity Ins. Co. v. Huntington, 117 U. S. 280, 
6 Sup. Ct. 733, 29 L. Ed. 898. It is a proceeding in the exécution of 
the decree of the Suprême Court, incidental and auxiliary to the fore- 
closure case, directing that the proceeds of the sale of the mortgaged 
property be deposited in the registry of the Circuit Court for the coun- 
ty of Jackson, as the order recites : 

"In order to give the gênerai creditors of the estate of said James C. Deyo, 
who shall hâve procured the allowance of thelr claims against said estate, the 
benefit of the proceeds of said sale." 

It accordingly allows John C. Sharp, administrator, or his successor 
in office — 

"60 days from the date of the payment of said proceeds to said register of the 
circuit court for the county of Jackson, In chancery, or within such further 
time as shall be allowed by said circuit court for the county of Jackson, to 
commence suit therein, or file a ptetition in the above-entltled cause for a de- 
cree or order that said proceeds in the hands of such register, or so much there- 
of as may be proper, be pald to him to be dlstributed among the creditors of 
said James C. Deyo. * * * That no part of the principal or interest seciired 
to be paid by said mortgage to John G. Carter, or the money pald for taxes or 
ineurance on the property des<?ribed therein, shall be paid from the funds In 
the hands of said John C. Sharp, administrator. * * * It is further ordered 
that said sults be remitted to the circuit court for the county of Jackson, in 
chancery, for the exécution of said decree, as herein modifled." 
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Third. It aiso appears, from the certificate to the record for re- 
moval of the cause filed by Daugherty, that with the consent of tha 
counsel of ail the parties to this cause, including Daugherty, the cir- 
cuit judge for the county of Jackson, upon their pétition, ordered: 

"That Walter A. Cunningham, reglster of this court, retain the moneys paid 
by the commissloner to him, as such reglster, on the sale of property, as al- 
leged In said pétition, until the further order of this court." 

The f und in controversy has never been paid into the registry of 
this court, and is still held by the circuit court for the county of Jack- 
son, in chancery. There is nothing, therefore, upon which a judgment 
or decree of this court could act to grant relief. 

Fourth. Daugherty brought his suit in the state court, and prose- 
cuted it there and in the Suprême Court, until its final disposition by 
that tribunal. He now brings the case hère after experimenting in 
the state courts. Not satisfied with the décision of the Suprême Court, 
he fruitlessly sought a rehearing in that court, and was again defeated. 
He has thereby lost the right under the removal act to transfer his 
litigation to this court. Rosenthal v. Coates, 148 U. S. 144, 13 Sup. 
Ct. 576, 37 L. Ed. 399. 

Fifth. The fact that no suit upon Deyo's bond to Carter for $1,700, 
of which Daugherty is, assignée, could be maintained in this court by 
any of the parties to whom it was assigned, both because the value 
of the matter in dispute is insufficient, and under section 1 of the act 
of March 3, 1887 (24 Stat. 552, c. 373), as amended by Act Aug. 13. 
1888. c. 866, § 1. 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), is also 
fatal to the jurisdiction of this court. Parker v. Ormsby, 141 U. S- 
81, 11 Sup. Ct. 912, 35 L. Ed. 654. 

For thèse several reasons, this court is without jurisdiction of this 
controversy, and the pétition to remand is granted. 
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THE MARAVAU 

(District Court, S. D. New York. June 21, 1909.) 

1. Collision (§ 69*)— Anchored Vessjîls. 

The Maraval Ueld solely in fault for easting anchor In too close proximl- 
ty to the Ciuflad de Reus and for refusing to utilize her steam power to 
move away after the collision. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. & 87 ; Dec. Dlg. § 
69.»] 
(Syllabus by the Judge.) , 

2. WOBDS AND riIBASES— "WiNDBODE." 

A vessel is "wlndrode" when it is held In equilibrium between the wlud 
and tide. . .: 

Convers & Kirlin, for the Maraval. • 

Curtis, Mallet-Prevost & Coït (Alfred H; Strickland, of counsel), 
for the Ciudad de Reus. ,, , . ., ">:.]■ . ' ■ 

•For other cases eee same topit! & S SCMbeb In Dec; & Atn. DigE. 1907 to date, & Rep'r Indeïe» 
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ADAMS, District Jndge. Thèse are cross libels filed by the Trin- 
idad Shipping & Trading Company, Limited, as owner of the steam- 
ship Maraval, and La Mutua Sociedad Anonima, as owner of the 
steamship Ciudad de Reus, to recover the damages sustained, alleged, 
respectively, to amount to $5,000 and $30,000, through a colhsion 
which occurred between those vessels in the early morning of Janu- 
ary 5, 1908, while they were at anchor a short distance above Quar- 
antine, Staten Island. 

The Ciudad in her libel allèges : 

"Third: On the morning of .Tannary ard, 1008, the 'Ciudad de Reus' was an- 
chored at a proper place opposite Stapleton, Staten Island, City of New Yorli, 
where she had a perfect right to be, the sald steamer being then and also at 
tbe time of the collision as hereinafter mentioned, tight, staunch, strong and 
in every respect well manned. taclvled, appareled and appointed. and havins 
the usnal and necessary complément of otïicers and men, and there being at 
ail tinies hereinafter mentioned a proper lookout for the protection and safe- 
ty of the said vessei. At about 2 o'cloclv in the morning of Sunday, January 
5th, 1908, while the 'Ciudad de Reus' was anchored as aforesaid, tlie steamship 
'Maraval' came to anchor near the stéamshlp 'Ciudad de Reus.' At said time 
the 'Ciudad de Reus was earrying her régulation llghts, which were properly 
set and burning brightly, and were plainiy visible to the 'Maraval,' and at 
sald time said 'Ciudad de Reus' had a good and compétent loolîout on duty. 
ïhere was a strong current from the northeast. The weatlier was clear, 
witli a strong but variable wind from the northwest. The 'Jlaraval,' wlthont 
heeding the location of the 'Ciudad de Reus,' carelessly and negligently anchor- 
ed very close to her; the resuit of this carelessiiess and négligence on the 
part of the 'Maraval' in choosing her anchorage was that subsequently the 
"Maraval' came in collision with the 'Ciudad de Reus,' stril^ing her on her 
starboard side amidships, doing serious injury to her pilot house, hull, boats. 
deck cabin, bridge and electrical apparatus, and doing other serious damage 
to be shown at the trial of the action. 

After the collision the 'Maraval' refused to move away, although able to do 
so, and as the 'Ciudad de Keus' had not steam up, the two vessels were beaten 
together, although the officers and crew of the 'Ciudad de Reus' did everythiug 
iu their power to prevent further damage. 

That the two vessels remalned together for several hours, and the 'Ciudad 
de Reus' was then obliged to and did call tugs to her aid, and was towed to 
a dock in Erie Basln, Brooklyn. That in her efforts to get away from the 
'Maraval' the 'Ciudad de Reus' was obliged to and did eut her anchor chain, 
and a number of fathoms thereof and her anchor were lost. * * * 

Fifth: The collision and the aforesaid resulting damages to said steamship 
'Ciudad de Reus' were not due to any fault whatsoever on the part of those iu 
charge of and navigating the stearnship 'Ciudad de Reus,' but were due to 
the fault and négligence on the part of the steamship 'Maraval' ànd those in 
charge of her, in the foUowing partieulars: 

1. In aiichoring in too close proximity to the 'Ciudad de Reus.' 

2. In uot discharging the duties of a burdened vessei in providing such a 
margin of clearance between the two vessels as to make it iniijossible for said 
'Maraval' to collide with the 'Ciudad de Reus.' 

3. In faillng to keep a good and compétent lookout, 

4. In uot avoiding tlie 'Ciudad de Reus.' 

5. In not starting her engines when the vessei began to swing, and thereby 
avoiding the 'Ciudad de Reus.' 

6. In not pulling in her anchor chain when the vessei began to move towards 
the 'Ciudad de Rètis.' 

7. In not drawing away from the 'Ciudad de Reus' immediately after the 
collision. 

8. In allowing her anchor chain to become entangled with the anchor chain 
of tlie 'Ciudad de Reus.' " 
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The Maraval in her libel allèges : 

"Second: The steamsliip Maraval is of 2509 tons gross and 1622 tons net 
reglster. She is approxlmately 324 feet long and of 38 feet beam. Ou Janu- 
ary 4th,,1908, the Maraval was on her voyage from Trinidad to New York. 
About 11:30 that night, she recelved a llceused Sandy Hook pilot on board In 
the vicinity of the Scotland Llght Sliip. The pilot imuiediately went on the 
vessel's bridge and thereafter took charge of and directed the navigation of 
the vessel. Under the directions of the pilot, the vessel ])roceeded to an an- 
chorage off the quarantine station, and at 1:50 a. ni. ou January 5th anchored 
in 8 fathonis of water with 45 fathonis of cable. The régulation lights were 
properly set, and thereafter were burnlng brightly. A proper anchor watch 
was on duty. The night was dark but the weather was clear with occasioual 
squalls of wind from the north-west. As the vessel lay at anchor her head- 
ing was in a gênerai northerly direction, subject to occasioual slight variations 
from the efifect of the wind and the ebb tide. 

Third: About 2:50 a. m. on January 5th, as the Maraval lay at anchor in 
the position above described, the steamer Ciudad de Keu.s bore down upon the 
Maraval from a north-westerly direction. The starhoard side of the Ciudad 
de Reus struck the port side of the Maraval and did considérable damage, 
injuring a number of the latter's plates, her stanchions, bulwarks and super- 
structure. The Ciudad de Keus apparently had one anchor ont which was 
insufflcient to and did not hold the vessel. Af ter striking the Maraval the 
Ciudad de Reus dragged along the port side of the Maraval until she came to 
a stop by reason of the fonllng of her anchor with the anchor of the Maraval 
which was sufficient to and did hold both vessels. There did not appear to be 
any one upon the deck of the Ciudad de Reus when she came into collision 
with the Maraval, nor was any.attempt made by those on the Ciudad de 
Reus to adopt any measures to avoid or lessen the collision and its efCects. 
For a considérable length of time after the collision, the Ciudad de Reus re- 
mained fast to the Maraval and then was taken in tow by two tugs and tow- 
ed to a dock on the Brooklyn shore. The extent of the damage to the Maraval 
resulting from the collision, including the damages for the loss of use of the 
Maraval during the period that reasonably and necessarily will be required 
to repair the damage caused by the collision, so nearly as it can be estimated 
now will be about $5,000. 

Fif th : The collision above mentioned and the resulting damage to the Mara- 
val were due wholly to and caused solely by the négligence of the Ciudad de 
Reus and those in charge of her, in the following among other respects that 
will be shown at the trial: 

1. She was not properly manned, equipped and supplied. 

2. She was not under the command nor in charge of compétent persons. 

3. She was not supplied with or she did not use adéquate cable and auchors 
to hold her in the conditions then exlsting. 

4. She did not hâve a proper anchor watch. 

5. She did not take proper or tlmely measures to avoid a collision with the 
Maraval. 

6. She carelessly and negllgently collided with the Maraval which was ly- 
ing at anchor." 

The answers of the vessels were in conformity with the allégations 
of their libels. 

The testimony shows that the Ciudad was about 255 feet long. She 
was light at the time, using water ballast, drawing 12 feet at the bow 
and 18 feet at the stern. She came to New York on the 3rd day of 
January. After finishing her business at Quarantine, she proceeded 
a short distance above and anchored at a place where she remained, 
according to her contention, until the collision took place. She had 
no steam available for moving. 

The Maraval was 324 feet long. She came into the harbor as stat- 
ed in her libel, about half loaded. She also proceeded to the north- 
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ward of Quarantine, and, it is claimed by her, anchored to await 
boarding by the Quarantine officer, outside of the gênerai anchorage 
limits but inside a line f rom Robins Reef Light to Craven Shoal Buoy. 
She remained under steam and had steam available for use at the 
time of the collision. 

Each vessel had about 45 fathoms of chain from the surface of the 
water to the anchors. The Maraval had an old-fashioned fluke an- 
chor. The Ciudad had a patent revolving anchor. 

About 2:45 o'clock a. m. of January oth, the vessels collided, the 
Maraval on the starboard side of the Ciudad, and remaining together 
until about 10 o'clock a. m. when the Ciudad was towed away. Dur- 
ing this period there was a change of tide to flood but owing to a 
strong north-west wind, the vessels did not swing completely to the 
tide but remained heading to the westward, being what one of the 
officers termed "windrode," that is held in equilibrium between the 
wind and tide. 

Each claims a change of position by the other which brought about 
the collision. The Maraval contends that the Ciudad dragged her an- 
chor from a position to the northward and westward of the Maraval, 
while the Ciudad claims that the Maraval came to anchor to the 
northward of the Ciudad and being given a foui berth, in a short 
time, about 10 minutes, after she dropped her anchor, she collided 
with the Ciudad, which had been anchored at the place of collision for 
? days. 

The testimony is very conflicting and créâtes a situation of almost 
inextricable confusion. Some relief is afïorded, however, by the state- 
inents of two officers of the steamer Royal Prince, which was anchored 
in the vicinity. She came to Quarantine about 7 :10 p. m. of the 4th 
and left about noon of the 5th. She was lying so that Fort Tompkins 
bore about S. 3° E. and Robins Reef N. 2" E. This was probably 
somewhat outside of the eastward anchorage line. The chief officer 
said she was heading about north, with the wind about northwest, 
causing the vessel to lie athwart the tide. He did not notice any ves- 
sels anchored ahead of him but on the morning of the 5th, when it 
was beginning to get daylight, he saw the Ciudad somewhat to the 
north of his vessel. At that time he did not see the Maraval but lat- 
er saw them together the Maraval being about north of the Ciudad. 
The second officer of the Royal Prince, was on watch from IS to 4 
of the 5th. He said the wind was squally from about northwest, the 
tide ebb; that there was a vessel about a mile ahead, a little on his 
port bow ; that the wind was such as to cause him some anxiety with 
respect to his vessel dragging her anchor but she remained steady and 
did not drag ; that about 13 :30 or 12 ;4o o'clock he saw a steamer 
(the Maraval) coming into harbor very close to him and that she 
must hâve anchored above the first mentioned vessel (the Ciudad) ; 
that supposing she anchored above, she must hâve dragged her anchor 
to bring the vessels together ; that if any other vessel than the one last 
mentioned had passed he would hâve noticed her; that he was sure 
she did not anchor between his vessel and the one already anchored 
ahead: that he saw the vessels afoul about 7 o'clock in the morning. 
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The testimony of the witnesses just mentioned was taken on be- 
half of the Maraval but not offered by her but put in évidence by 
the Ciudad. It was said by the Maraval that the dépositions did not 
amount to anything in favor of either side but in view of the uncer- 
tainty caused by the conflicting accounts, they are very helpful and go 
far toward sustaining the Ciudad's account of the matter. 

The only eyewitness f rom the Ciudad was her quarterma^er who 
was acting as anchor watch. He said : 

"A. While I was acting as lookout, walking on deck, the Maraval entered 
along the starboard side and proceeded abont to the place where we had our 
anchor ; and by the sound of the chaln when it was let out I was able to dé- 
termine that it was let down approximately over our anchor ; the Maraval 
thereupon fell back until she was parallel with our vessel, and thereupon the 
Maraval proceeded with her bow in the direction of our bridge, and as soon 
as I noticed she was comlng directly towards us, I went to notlf y the offlcer ; 
before I got to the bridge 1 was afraid of being caught between the pilothouse 
and one of the boats, and I went around to the port side, and upon an-lving 
at the bridge on the port side, she had coUided with us already." 

He further said that the bow of the Maraval struck the Ciudad 
amidships on the starboard side, almost at right angles, and in this 
the officers of the Maraval agrée, though claiming that the position 
was the resuit of the Ciudad's drifting movement: 

Therehas been a great deal of discussion, both in the testimony 
and briefs, with respect to the greater liability of the Ciudad to drag 
because of her patent anchor. It is probable that an old-fashioned 
anchor, one with fixed flukes, is more reliable for holding than the 
patent anchor, one with movable flukes. With respect to the use of 
thèse anchors, after speaking of the great advantages of the patent 
anchor, it is said in Knight's Seamanship, pp. 146, 147 : 

"In spite of the advantages above enumerated, the patent anchor cannot 
be regarded as fulfllling satlsfactorily the ultimate purpose of an anchor if It 
is déficient in the power of holding a ship. This is, and must be, the final test 
in the matter. With regard to this point, there is a wlde diversity of testi- 
mony but it may probably be asserted safely enough that in a eritical situation 
most seamen would prefer to trust the old-fashioned anchor rather than the 
new one. In good stiff holding ground there is not niuch to choose between 
the two. If there is auy différence hère it is probably in favor of the double- 
fluked type. In soft mud this tyiie is likely to drag, whereas the old style wlU 
usually work its way down until it holds. On a hard bottoni, the old style 
has a much better chance of biting than the new one, the latter showing a 
dispositlo)! to slide along the ground, in spite of the tilting shoulder. 

It may be laid down as a rule that the patent anchor always ueeds a longer 
scope of chain to blte and hold than does the old-fashioned one. This is be- 
cause a slight upward pull on the ring drives the okl-fashioned fluke Into the 
ground but breaks out the flukes of the other type." 

The foregoing extract fairly expresses the efïect of the testimony in 
this case. Hère the holding ground was good. Assuming, however, 
there was a greater liability on the part of the Ciudad to drag, it does 
not establish that she did so in the face of the testimony, which in- 
dicates that she did not, at least until the vessels were together, when 
it is probable that their anchors failed to work properly and that 
they dragged slightly on the change of the tide when the chains be- 
came more entangled and more was let out. The strain upon the an- 
chors was then from a différent direction and the situation of the an- 
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chors wlien raised about 8 o'clock in the morning does not seem to 
throw any light upon the dispute. 

One of the witnesses most depended upon by the Maraval was the 
master of the tug boat Mutual, who was in the vicinity of the collision, 
but he did not appear to me to be very reliable. He "changed his 
mind" after he had been requested to look the situation over for the 
Maraval, subséquent to his stating the position to the counsel for 
the Ciudad. Another witness, also relied upon by the Maraval, was 
the master of the tug Charles F. Allen, one of the Quarantine boats, 
who at first stated the position of the Ciudad favorably to the Maraval. 
The effect of his testimony, however, was considerably diminished by 
his cross examination, where he declined to say he knew positively 
where the Ciudad was anchored and it appeared that a mark on the 
chart purporting to represent his view of the position was not made 
by him. 

The place where the vessels were anchored was well protected from 
the eiïects of a north-west wind, by the hills of Staten Island, and 
the reports of the Weather Bureau that there was a velocity of from 
24 to 34 miles is not of much importance as afifecting the décision hère. 
Such a wind upon well anchored vessels in an unprotected place would 
ordinarily hâve little efifect. The ebb tide which was prevailing àt 
the time of the collision took a south-west course. The vessels, which 
were subject to the influences of the wind and tide, were more affected 
by the latter, so that if freed from their moorings would hâve drift- 
ed south-west, not south-east, which would hâve been the case if the 
wind were stronger. Therefore, the Maraval's contention that the 
Ciudad drifted south-easterly must be rejected. 

The whole testimony shows that both of the vessels were anchored 
somewhat within the anchorage limits and that the Maraval anchored 
toc close to the Ciudad with the resuit of bringing about the colli- 
sion. I think the former should be especially censured for refusing 
to use her steam power to move away from the Ciudad because such 
a course might be prejudicial to the Maraval. In other words, addi- 
tional damage was donc for the purpose of preserving or making évi- 
dence. 

There will be a decree for La Mutua Sociedad Anônima. with an 
order of référence. The libel of the Trinidad Company is dismissed. 



ANDERSON LAND & STOCK OO. v. McCONNEIJj et aL 

(Circuit Court, D. Nevada. May 3, 1900.) 

No. 783. 

1. Equity (§ 392*)— Grounds for Reheaiung— Surprise. 

Surprise as a ground for tlie granting of a reliearlng in equity must be 
soniething uuexpeetedly arising uuder circumstauces wliioli tiie party was 
not reasonably called upon to anticipate, and wttleli ordinary prudence 
and foresiglit could not guard against. 

|EU. Note. — For otlier cases, see Equity, Cent. Dig. § 844; Dec. Dig. § 
391;.*] 

V ^ 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Index.©» 
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2. Equity (I 392*)— Geounds fob Reiiearinq— Surprise. 

A suit in equity was tried on oral testimony talcen In open court, the 
trial lasting nlne days. Ou the flrst day complainants lutroduced testi- 
mony as to certain pliysical facts wliicli were pertinent to the issues. 
Défendants made no claim of surprise, but cross-exanilned and introduced 
évidence as to such facts, aud subniitted tlie case without objection. 
HcM, that they were not entitled to hâve the case reopened and to be per- 
mitted to introduce further testimony on the ground that they were sur- 
prised by such testimony, it liaving been tlieir duty. If surprised, to at once 
call the attention of the court to such fact and ask for time to meet such 
testimony. 

[Ed. Note.— B'or other cases, see Equity, Dec. Dig. § 392.*] 

In Equity. On motion by défendants to reopen case and admit 
further testimony. 
See, also, 133 Fed. 581. 

Mack & Green and J. W. Dorsey, for plaintiff. 

Cheney, Massey & Priée and H. Warren, for défendants, 

VAN FLEET, District Judge. This is a motion by the défendants 
to reopen the case and for leave to offer further testimony. 

While the action is upon the equity side (being one to détermine 
confiicting claims of the parties to the waters of certain natural 
streams appropriated for the purposes of irrigation), the évidence, 
instead of being taken under equity rule 67, was heard and submitted 
in open court, agreeably to the practice more usually obtaining in this 
district of pursuing the same gênerai mode of procédure in the trial 
of suits in equity as in actions at law. 

The grounds for the motion are: (1) That "défendants were 
taken by surprise on the trial of said action, which they could not 
hâve guarded against by reasonable diligence"; (3) that "défend- 
ants were misled to their injury by reason of the action of counsel 
and the court respecting an inspection of the premises in controversy, 
and the unavoidable inability of the court to examine said premises" ; 
and (3) "that the ends of justice require that further proof be taken 
in said cause" ; the motion being based upon the records, proceed- 
ings, and testimony in the case and a supporting affidavit by one of 
the défendants' counsel. While not specified in the motion, it is 
disclosed by the affidavit of counsel, when read in the light of the 
évidence taken at the trial, that the particular features of the con- 
troversy giving rise to the alleged surprise and upon which it is 
sought to make further proof are limited to two physical facts, moot- 
ed in the évidence, and claimed by défendants to be material to the 
issues ; the first involving the question whether there exists upon 
the lands of défendants, which lie superior to those of plaintiff upon 
Quinn river and Eight-Mile creek, two of the streams involved, a 
natural ridge or élévation of the surface so situated as to intercept 
waters from those streams when diverted upon certain alfalfa fields 
of défendants, and prevent the surplus from reaching and flowing 
upon the meadow lands of plaintiff, as, it is claimed by the latter, 
it is entitled to hâve it flow; and the second, whether there is upon 
the surface a visible, well-defined channel or _^channels Connecting 

•For other oases see same toplc & § kumbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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said Eight-Mile creek, from a point where it débouches upon the 
meadow lands of défendants, with a natural water course running 
through the lands of the défendants and those of plaintiff, known as 
"Eight-Mile Slough." For the purposes of the motion it may, with- 
out determining it, be assumed, in accord with défendants' theory, 
that both of thèse facts when ascertained are material to a détermina- 
tion of the rights of the parties. 

The first two grounds of the motion may be appropriately and 
more conveniently considered together, since, while nominally involving 
separate predicates, they are so intimately associated and interblend- 
ed in their facts and in the manner of their présentation as to virtu- 
ally constitute but one substantive proposition. In other words, the 
surprise specified in the first is claimed to hâve arisen in the évidence 
produced by plaintifï as to the existence of the two facts above ad- 
verted to; while the injury resulting to défendants' case specified 
in the second is claimed to hâve resulted from défendants being pre- 
vented in properly meeting such évidence through the misleading ac- 
tion of opposite counsel and the court with référence to a proposed 
inspection of the locus in quo by the latter. 

The portions of the affidavit pertinent and material to this feature 
of the motion are thèse : 

" * * • That shortly before the close o£ the taking of testimony and évi- 
dence in sald action, In open court and In présence of the court and of coun- 
sel for the respective parties, it vpas agreed and understood that the court, 
if not prevented by other business, should vlew the premises Involved in the 
action; that it was at the same time agreed how the accommodation should 
be provlded and how the expenses of such vlew should be apportioned and 
provided for ; that the court then and there expressed a désire and willingness 
to vlew the sald premises ; that the défendants and their counsel relied upon 
the arrangements made provlding for a view of the premises aforesaid by the 
court, and especially relied upon the offers of plaintifC's counsel and the ex- 
pressions of the court aforesaid in this behalf, and fully expected that the 
court would be able to vlew said premises In accordance with Its said ex- 
pressed désire, and the arrangements and agreements of counsel for both sides 
provlding for such vlew ; that there Is a direct conflict in the évidence in- 
troduced at the trial of said action ; that such conflict arlses with respect to 
certain natural, physlcal, and unalterable facts ; that had a vlew of the 
premises been had by the court such facts, about whlch the conflict pre- 
vails, would bave unavoldably passed under the notice and observation of the 
court, and the court could bave determined the facts with référence to such 
conflict whlch the défendants and their counsel fully expected and relied up- 
on the court to do, and had a right to expect and rely upon by reason of the 
facts and the arrangements of counsel and expressions of the court with réf- 
érence to such view. 

"That the said conflict in the évidence arose substantlally as follows, to 
wlt: Upon the trial of sald action one Colman, an expert witness for the 
plaintlflf, testifled in eifect that there was a certain ridge between the alfalfa 
flelds of the défendants and the lands of the plaintiff, whlch said ridge barred 
and Interfered with and prevented the waters used by défendants on their 
said flelds from flowing to the lands of the plaintiff. Sald Colman testifled 
further that there were certain well-deflned channels Connecting what Is 
Ivuown as 'Eight-Mile Slough' with what is lînown as 'Eight-Mile Oreek,' and 
durlng his testimony plalntifC introduced a map of the premises made by sald 
Colman whlch sald Colman testifled was true and correct ; the said map was 

admitted by the court as 'Plaintiff s Exhibit ,' and illustrâtes and shows 

graphically, directly, and positively, that the channels testifled to by said 
Colman truly exist upon the ground Connecting said slough with sald creek 
and continuing said slough and sald Eight-MUe creek as one stream through 
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the lands of the défendants oiito tUe lands of plalutiff ; tliat In said action tlie 
lilaintifC claims to be the owner by appropriation of the waters of sald Eight- 
Mlle ci-eek, and that its right to the use of sucU waters is flrst and superior 
to the rights of the défendants of said waters; that with référence to such 
channels the défendants offered some testimony to the efCect that there were 
no such Connecting channels as shown on sald exhlblt, nor as testified to by 
said Colman; that if there was any such ridge the défendants and their wlt- 
nesses had not noticed it ; but as to tbe existence or nonexistence of said 
ridge and said channels, the défendants and counsel for défendants relied 
and had the right to rely upon the view of the court to détermine such con- 
flict ; the trial of said action was burried by reason of the other engagements 
of the court ; the court intimated during the trial that it would not appeal 
to the court if delays were lnteri)oséd during the trial ; that it is more than 
300 miles from Carson City to the said Bigbt-Mile slough and creek, 90 miles 
of which must be made by wagon ; that it would bave delayed the trial of 
said, case at least six days to get f urther évidence upon the disputed points ; 
that neither the défendants nor tlie attorneys for the défendants had ever be- 
fore heard of any such channels, or any such ridge, and they were surprised 
aud entirely unprepared to rebut or oiïer any f urther proof at that time upon 
said disputed facts, but knowing that such facts, if true, were natural, phys- 
ical, and unalterable, easy to détermine, and believing that the court would 
view the premises, and knowing that in such case the said disputed facts aud 
each thereof would of necessity pass under the court's observation during such 
view, the défendants' counsel did not before the close of said case ask for a 
continuance of the same nor for time in which to présent further évidence uji- 
on said disputed facts, but relied upon the said proposed view of the court of 
sald facts, and closed said case witbout asking for time in which to meet the 
évidence of said Colman and his said map ; that had the défendants' counsel 
not believed that the court would view the said premises, and that each of 
the said disputed facts would hâve passed under the view of the court yier- 
sonally, the défendants would hâve asked for time in which to offer furtliei- 
testimony upon the sald disputed facts, but, relying on a personal view by the 
court, the défendants consented that the case be closed o^ the évidence theu 
adduced with référence to said disputed facts." 

Whatever merit this feature of the motion might présent, if thèse 
statetnents of the afifidavit correctly represented the facts, need not 
be considered, since an examination of the record and proceedings 
at the trial discloses that they are wholly at variance with the actual 
circumstances of the case. 

In the first place, the record fails to sustain the claim made in the 
affidavit that défendants suffered surprise by the évidence referred to 
in the affidavit. The trial consumed a part of two weeks, commencing 
June 19, and ending June 27, 1908 ; and the first évidence as to the 
existence of the facts in question was given at the threshold of the 
trial by plaintiff's engineer, the first witness called by it on June 19th. 
That the évidence was pertinent and relevant to the issues made by 
the pleadings, no question was made. The évidence went in without ob- 
jection as to its admissibility, and the witness was fuUy and at length 
cross-examined on both subjects, without the slightest suggestion that 
as to either fact it was in any wise unexpected by défendants or that 
they were surprised thereby. This was followed during the subsé- 
quent days of the trial by the évidence of other witnesses for the 
plaintifif bearing on the same facts, which, in like manner, was allow- 
ed to go in without any intimation by défendants that they were un- 
prepared to meet it. In fact, the record shows that défendants did 
meet it by the testimony of their own engineer and other witnesses 
tending to négative that of plaintifif's witnesses, and the existence of 
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the facts in question was the subject of a sharp and well-sustained 
conflict. At no time during the trial did the défendants express in 
any way a désire to produce anything further on the subject, and the 
court was left at the close of the évidence with no reason to suppose 
that they were in any way dissatisfied with the showing they had made. 

In the next place, the statements in the affidavit that this course 
of silence on the part of the défendants was induced by an agreement 
between counsel and the court that a view of the premises should 
be had, and that but for such agreement they would hâve asked a 
postponement of the trial to enable them to procure other witnesses, 
are likewise without foundation in the record. No such proposition 
was ever. suggested during the progress of the trial, nor until after 
the évidence on both sides was entirely closed and the matter of ar- 
guing the case was under considération. The reporter's notes show 
that then for the first time the subject of an inspection of the premises 
by the court was brought up, and this was by one of plaintiff's coun- 
sel, who suggested that it would be a désirable thing if the court 
could hâve a view of the premises in dispute, and asked if that would 
be possible, to which the court answered that it did not think it 
would be; and after some desultory talk on the subject, in which 
the court and counsel on both sides acquiesced in the idea that an 
inspection, if it could be had, would be of value to the court as an aid 
in applying the évidence, the subject was dropped, and the court pro- 
ceeded to make an order as to the time for filing briefs. 

Thereafter, in September, as appears by the affidavit, counsel for 
défendants wrote the trial judge renewing the suggestion that the 
court make an inspection of the premises in dispute, or, as an alterna- 
tive, that the case be reopened for further testimony. No prêteuse 
was then made as to the existence of any previous understanding that 
such an inspection was to hâve been had. Correspondence followed 
between counsel for both parties and the judge, as a resuit of which, 
while counsel could not agrée upon reopening the case, both sides 
were willing to hâve an inspection by the court, and a tentative effort 
was had to that end, but failed through the inability of the court to 
make it. Thereafter the défendants presented this motion. 

It is quite probable that in framing his affidavit, which was made 
some months after the trial, counsel did not bave ready access to 
the record, and inadvertently got the matters discussed after the 
close of the évidence or in the subséquent correspondence confused in 
his mind as having occurred at the trial. But however this may be, it 
is apparent that the facts as shown by the record entirely fail to sus- 
tain this claim. Surprise as a ground of relief must be something un- 
expectedly arising under circumstances which the party was not rea- 
sonably called upon to anticipate; a thing which ordinary prudence 
and foresight could not guard against; and where, as hère, it is 
claimed to arise out of évidence of an unexpected character which the 
party is unprepared to meet, it is obviously the duty of counsel to 
at once call the fact to the attention of the court and ask a continu- 
ance— unless there is something to prevent or excuse that course. In 
this instance, as we hâve seen, if the défendants were taken by sur- 
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prise, which the record does not disclose, notliing vvas doue to advisc 
the court of.tlie fact; while the reason assigned for remaining sileiir 
is likewise sliown to t>e based upon so entire a misapprehension of 
the facts as to leaveit without support. 

What bas been said is perhaps sufficient to dispose of the remain- 
ing ground of the motion as well, since it arises upon the same cir- 
cumstances, and no additional considérations are advanced in its 
support. While it is always désirable, in the interest of justice, that 
a party be afforded the fullest cpportunity to présent his case, yet, 
in the practical administration of justice, this means no more than 
that he is to hâve' a fair and reasonable opportunity. It certainly 
does not contemplate that one may ignore the most ordinary précau- 
tions in protecting his rights and still be relieved from the effect of 
his omission. It is stated in the affidavit that "the court intimated 
during the trial that it would not appeal to the court if delays were 
interposed." But it is not pretended that this was said in response to 
any suggestion of a delay by reason of the matter involved in this mo- 
tion, and in fact it was not ; and it cannot therefore be regarded as in 
any wise strengthening défendants' case. 

The motion to reopen the case must therefore be denied; but the 
order may recite that it is without préjudice to the right of the court, 
should it deem it désirable, to make an inspection of the premises in- 
volved, in the company of counsel, prior to the entry of a final decree. 

Let an order be entered to that efïect. 



ST. LOUIS & S. F. R. CO. v. CROSS, Secretary of State of Oklahoma, et al. 

(Circuit Court, W. D. Oklahoma. June 4, 1909.) 

No. 278. 

1. Courts (§ 314*) — Jukisbiction of Fédéral Courts— Citizenship of Cor- 

poration. 

The fact that foreign corporations llcensed to do business in a state are 
declared by statute to be domiciled in sueh state for ail purposes does not 
make sueh a corporation a citizen of that state so far as to afCect the ju- 
risdiction of the fédéral courts upon the question of diverse citizenship. 

[Ed. Kote. — For other cases, see Courts, Cent. Dig. § 860; Dec. Dig. 
§ 314.* 

Diverse citizenship as ground of fédéral jurisdlction, see notes to Shipp 
V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 O. G. A. 298. 

Jurisdiction over corporations, see note to St. Louis, I. M. & S. Ry. Co. 
V. Newcom, 6 O. O. A. 174.] 

2. Railroads (§ 142*)^Effect of Sale or Road to Foreign Corporation — 

Consolidation— Oklahoma Statute. 

TJnder the statute of Oklahoma Territory (Wilson's Rev. & Ann. St. 
1903, § 1067), which aUthorized any railroad company owiiing any railroad 
in the territory to sell or lease the same to any other railroad company, 
domestic or foreign, and provided that the purchasing or leasing company 
"shall possess and enjoy ail the rights; powers, privilèges and franchises 
conférred by the laws of this territory upon a railroad corporation f orm- 
ed thereunder," sueh a purchase did not efllect a merger or consolidation 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1607 to date. & Rec'r Indexes 
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of the two companles, so as to coustltute a new domestic corporation, 
whieh is separately provided for by section 1028 of the same statutes. 

[Ed. Note. — For other cases, see Bailroads, Cent. Dig. § 444; Dec. Dig. 
8 142.*] 

8. COUETS (§ 303*)— JTUEISDICTION OF FEDERAL COUKTS— StlIT AOAINST StATE. 

Where offlcers of a state assuming to act under an unconstitutional 
statute, or under a valld law, but going beyond the powers thereby con- 
ferred, threaten to commit an act of wrong and Injury to the rlghts and 
property of another, a suit to enjoln them Is not one against the state, 
and for that reason without the jurlsdlctlon of a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 844i^ ; Dec. Dig. 
8 303.* 

Fédéral jurisdlction of sults against state, see note to Tindall v. Wes- 
ley, 13 C. C. A. 165.] 

4. COUBTS (§ 259*) JtTBISDlCTION OF FEDEBAX COTJBTS— NATtrEE AND SOTJEOB^ 

The right to resort to the jurlsdlctlon of the fédéral courts, Includlng 
the right of removal thereto, Is one conferred by the fédéral Constitution 
and the laws of Congress enacted In pursuance thereof that cannot be Im- 
paired or abridged by any statute of a state. 

[Ed. Note. — For other cases, see Courts, Cent Dig. S 795; Dec. Dig. 
S 259.*] 

Bu CoNSTiTUTioNAi, Law (§§ 130, 303*) — Obligation of CoNiBACTa— Impaib- 
MENT HT State— REVOCATION or License of Fobeign Cobpoeation— DtTB 
Pbocess of Law. 

A rallroad Company whlch at the time of the admission of Oklahoma 
as a state, was the owner of rallroad Unes thereln, acquired at a large 
expenditure for construction and purchase, under the sanction of the laws 
of the terrltory of Oklahoma, and of Congress relating to the Indian Ter- 
rltory, was vested thereby wlth contract rlghts wlthln the protection of 
the state Constitution, Sehedule 1, which provides that exlsting rlghts 
and contracts shall continue unaffected by the change In form of govern- 
ment, and also wlthln the protection of the contract clause of the fédéral 
Constitution, and as appUed to such Company Act 0kl. May 26, 1908 (Laws 
1908, p. 214, c. 16), provlding in effect that on the flling by any forelgn 
corporation of a pétition for the removal of any suit Into a fédéral court 
on the ground that It is a citizen of another state or country, It shall for- 
felt Its right and Ucense to do business in the state, whlch shall at once 
be revoked, Is unconstitutional and vold both as Impalring the company's 
contract rlghts and as deprivlng it of Its property without due process of 
law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. §§ 301, 
863 ; Dec. Dig. §§ 130, 303.*] 

& Constitutional Law (§ 23*) — Constetjction of Constitutional Peovi- 

SIONS — Retboactivb EirEOT. 

Const Okl. art. 9, § 31, whlch provides that no forelgn rallroad Com- 
pany shall be entitled to the beneflt of emlnent domain in the state untll 
It shall Incorporate under the laws of the state, Is not rétroactive and 
does not affect the right of a forelgn rallroad company to the use and 
enjoyment of Its right of way previously lawfuUy acquired. 

[E3d. Note. — For other cases, see Constitutional Law, Cent. Dig. § 20; 
Dec. Dig. § 23.*] 

7. Constitutional Law (§ 23*) — Construction op Constitutional Provi- 
sions— Rétroactive Effect. 

Const Okl. art 9, §§ 8, 9, regulating the right of forelgn corporations 
to lease or purchase parallel or competlng rallroad Unes and to consol- 
idate wlth domestic corporations, do not apply to past transactions. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 20; 
Dec. Dig. § 23.*] 

•For other cases see same toplc & i numbbb in Dec. & Am. Dig*. 1907 to date, & Rep'r Indexes 
171 F.— 31 
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S. Ikjunction (§ 22*) — Actions fob Injunctions— Jubisdiction. 

In a suit lu a fédéral court to enjoln a state officer from proceeding 
under an alleged unconstltutional statute to revoke the license of com- 
plainant, a foreign corporation, to do business in the state, it is not a dé- 
fense thiat the order of revocation was signed before the restraining order 
became effective or was served on the détendant, where it was after the 
suit was begun and the court had acquired jurisdlction. 

[Ed. Note. — For other cases, see Injunctiou, C-ent. Dig. l- 19; Dec. Dig. 
§ 22.»] 

In Equity. On demurrer to amended bill. 

The amended blll eontalns allégations, as foHows : 

That the complainant Is a corporation organized and existing under the 
laws of the state of Missouri and a citizen of that state, and that tlie de- 
fendants are citizens of the Western district of the state of Oklahoma. 
That the matters in dispute exceed $5,000, exclusive of iuterest and costs. 
and that' the cause arises under the Constitution and laws of the TJnlted 
States. That the complainant bas for several years owned and operated, and 
now owns and opérâtes, a System of rallroad as a comnion carrier of f relght, 
passengers, and mail between, In, and through, the states of Missouri, Kansas, 
Oklahoma, Arkansas, Tennessee, Mississippi, and Alabaina. That the por- 
tion of said railway System in Oklahoma is coniposed of Iti Unes of railway, 
of the aggregate length of 1500 miles, which were constructed between cer- 
tain named termini by other raiiroad companies, under and by the authority 
of and In compliance with certain designated acts of Congvess and the stat- 
utes of Oklahoma Territory (some of the Unes being located in both Oklahoma 
and Indian Terrltories and others in eaeh of them), and thereafter with ail 
of their property, franchises, etc., acquired by the complainant by deeds of 
conveyances (2 of them being made l>y purchasers at foreclosure sales, 12 by 
the original companies, and 2 by intermediate grantees, in one instance a 
lease being made), ail prier to the admission of the state, and at ali times 
since so acquired forming a part of a continuons and Connecting Une of iuter- 
state railway, on which since completion and acquirement by complainant 
it bas been carrying Interstate and Intrastate commerce and the mail. That 
by the laws of Congress and the territory of Oklahoma and said convey- 
ances, valid contracts were made whereby the complainant acquired the 
right to operate and malntain said railroads. That the laws of Congress and 
the territory of Oklahoma invited the investment of capital In raiiroad enter- 
prises, and that pursuant to the invitations, offers, and conditions contained 
in such laws, the complainant bas invested many millions of dollars in thèse 
railroads; its property being assessed for the current year at $47,260,311. 
That by virtue of such laws and the investments thereunder, the complain- 
ant bas acquired the right by contract to continue to own, malntain, operate, 
and enjoy such railroads and possess and eujoy the rights of a common 
carrier of Interstate and intrastate commerce as well as ail the rights, priv- 
ilèges, and franchises of corporations organized under the laws of the ter- 
ritory of Oklahoma. That, not being so required, complainant has not pro- 
eured a license from the territory or state of Oklahoma to transact business 
in the state, but has carried on its business as such common carrier in the 
state under the authority of the laws in force at the time of the organiza- 
lon of the state (on November 16, 1907) and the Constitution of the state, 
so far as applicable. 

That in a civil action instituted against it in the district court of Comanche 
county. In this state, for the recovery of damages sustalned prior to the ad- 
mission of the state, the complainant flled a pétition with bond, for the re- 
moval of the action to the Circuit Court for this district, and that the presid- 
ing judge of the state court certifled the fact to the Secretary of State, w-here- 
upon the défendant Léo Meyer, Actlng Secretary of State, after this suit 
was begun in this court, signed an instrument as follows ; 

•For other cases see same toplc & § Numbek In Dec. & Am. Diss, 1907 to date, & Rep'r Indexes 
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"State of Oldahoma. 

"Kevocatiou of Charter of St. Louis & San Francisco Eailroad Company In 

Oltlahoma. 

"Guthrie, Olclahoma, August 29, 1908. 

"Pétition for removal and to the Circuit Court of the United States. 

"Gertrude Goode, Administratrlx of the estate of Frank R. Goode, Deceased, 
Plaintiff, v. St. Louis & San Francisco Eailroad Company, a Corporation, 
Défendant. 

"State of Olvlahoma, Gomanche County, in the District Court. 

"Having recelved due and légal notice from J. ï. Johnson, judge of the 
district court of Couianche county, that the above-named corporation défend- 
ant, St. Louis & San Francisco Railroad Company, has liled a pétition for 
removal to the United States court, a certifled eopy of which Is on record 
In the office of the Secretary of State at the Capitol In the city of Guthrie 
in the state of Oldahoma : Therefore I, Léo Meyer, Assistant Secretary of 
State and now Acting Secretary of State of the state of Ol^lahoma, by au- 
thority Invested in me under section four of House Bill No. 131 approved by 
the Governor of the state of Oklahoma, C. N. Haskell. May 2fi, 1908, do here- 
by déclare the license of the said St. Louis & San Francisco Railroad Com- 
pany to transact business In the state of Oklahoma forfelted and revoked, 

"In testlmony whereof, I hâve set my band and cause to be afflxed the 
great seal of the state. 

"Done at the clty of Guthrie this twenty-ninth day of August, A. D. 1908. 
"Léo Meyer, Acting Secretary of State. [Seal.]" 

That the défendants hâve by said Instrument attempted to déclare the 
charter and authorlty of eomplainant to do business within the state of Okla- 
homa to be revoked and forfelted, and slnce the date of the instrument havo 
been and are threatening and attempting to deprive It of the right to do 
business in the state under and by virtue of the législative act of the state, 
approved May 26, 1908, and that the effect of that instrument, unless de- 
clared vold, and the proposed action of the défendants in attempting to en- 
force the provisions of the act wIU be to subject eomplainant to numerous 
prosecutlons and annoying lltigation, and make possible the assessment by 
varions courts of the state of fines, ranging from $1,000 to $5,000, for each 
day or part thereof during which eomplainant transacts business in the state. 
That the eomplainant Is without remedy at law, and that the Injury and 
damage to resuit from the enforcement of the act are Irréparable. 

The eomplainant then asserts that the législative act of the state is void 
for conflict with the Constitution of the United States on several speeifled 
grounds and with the Constitution of the state, and prays a decree enjoln- 
ing the défendants from forfeiting or revoking, or declaring forfelted or re- 
voked, or attempting to forfeit or révolte, its authority or cliarter to carry on 
its business as a common carrier in the state, declaring the législative act 
vold and InefCective as to eomplainant and the instrument signed and issued 
by the défendant Léo Meyer, Acting Secretary of State, niiU and void and 
Inoperative as to the right of eomplainant to carry on such business in the 
state. 

The législative act of the state (Laws 1908, p. 214, c. IG) complained of Is 
as follows: 

"An act fixing the domicile of persons, firms and corijoratlons transaeting busi- 
ness within the state of Oklahoma ; providing for forfeiture and revocation 
of license to transact business in the state upon the flling in any court 
of record, claim or déclaration of domicile in another state or foreign 
country ; the duty of judges relative thereto ; and providing penalty for 
transaeting business after révocation of license. 

"Be It enacted by the people of the state of Oklahoma : 

"Section 1. That the domicile of every person, firm or cori>oratlon con- 
ducting a business in person, by agent, through an office, or otherwise trans- 
aeting business within the state of Oklahoma, and which has complied with 
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or may coniply wlth the Constitution and laws of the state of Olclalioma, 
shall be for ail purposes deemed and held to be the state of Oklahoma. 

"Sec. 2. That the license or charter to do business wlthin the state of 
Oklahoma of every person, firm or corporation conducting a business in per- 
son, by agent, through an office or otherwise transacting business wltliin said 
state of Oklahoma, who shall claim or déclare in writing before any court 
of law or equity within said state of Oklahoma, domicile within another state 
or foreign country, shall, upon such déclaration be immediately revoked. 

"Sec. 3. That it shall be the duty of the judge of any court in which any 
déclaration or claim of domicile within another state or foreign country, is 
filed, to report to the Secretary of State and to f urnish said Secretary of 
State with an authenticated copy of any claim or déclaration in writing made 
or flled, declaring domicile within another state or foreign country. 

"Sec. 4. That the Secretary of State immediately upon the receipt of the 
copy of the claim or déclaration of any person, firm or corporation as afore- 
said, shall déclare the license or charter of any person, firm or corporation 
so flling said claim or déclaration, forf eited and revoked. 

"Sec. 5. That any person, firm or corporation conducting a business in 
person, by agent, through an office, or otherwise transacting business within 
the state of Oklahoma, whose license to do business within said state of 
Oklahoma shall hâve been revoked as aforesald, shall be deemed guilty of a 
misdemeanor, and, upon conviction thereof, shall be fined in any sum not.less 
than one thousand dollars ($1,000.00) nor more than five tliousand dollars 
($5,000.00) for each day or part thereof they shall so conduet a business after 
the revocation of their license to do business within this state as aforesald. 

"Sec. 6. Nothing in this act shall be construed to allow any corporation 
organized under the law of any other state, territory or foreign country to 
exercise the right of eminent domain in the state of Oklahoma. 

"Sec. 7. An emergeney is hereby declared to exist, whereby the immédiate 
passage of this act is declared necessary for the préservation of the public 
peace and safety, and this act shall be in full force and effect upon its pas- 
sage and approval. 

"Approved May 26, 1908." 

W. F. Evans, Flynn, Ames & Chambers, and R. A. Kleinschmîdt, 
for complainant. 

Charles West, Atty. Gen. of the State of Oklahoma, M. Fulton, and 
Charles Mitschrich, for défendants. 

COTTERAL, District Judge (after stating the facts as above). 
The question of the jurisdiction of this court calls for first considéra- 
tion. It must be held that diversity of citizenship is sufficiently alleg- 
ed. The complainant is incorporated under the laws of the state of 
Missouri, and the défendants are citizens of the state of Oklahoma. 
The first section of the législative act by its terms fixes the domicile 
in the state of every corporation transacting business in the state 
vsrhich complies with its Constitution and laws. It is not clear whether 
the complainant has complied therewith. If it be assumed that it has 
donc so, as contemplated in this act, still it remains a foreign corpora- 
tion so far as the jurisdiction of the fédéral courts is concerned. A 
similar statute was construed in the case of Southern Railway Co. v. 
Allison, 190 U. S. 326, 23 Sup. Ct. 713, 47 L. Ed. 1078, where it was 
held that by compliance with the same a corporation "may be made 
what is termed a domestic corporation, or in form a domestic corpora- 
tion," but that it does not thereby become a citizen of the state "so 
far as to affect the jurisdiction of the fédéral courts upon a question of 
diverse citizenship." 
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But it is insisted that the domestication of tlie complainant was ef- 
fected by virtue of its consolidation with one or more of the lines of 
raiiroad now a part of its System and the formation of a new corpora- 
tion, under the statutes of the territory of Oklahoma. Wilson's Rev. & 
Ann. St. 1903. If the complainant became a corporation of the terri- 
tory, it is a corporation of the state. Kans. Pac. v. Atchison R. R., 
113 U. S. 414, o Sup. Ct. 208, 28 L. Ed. 794. The fact alleged is that 
the complainant acquired this property by means of deeds of convey- 
ance, after the adoption of section 1067 of those statutes in 1899. 
Section 1028 was adopted in 1890. 

The argument is that both sections should be construed together, 
and that they authorize consolidation and the formation of a new cor- 
poration only, and that this was the necessary resuit of the transfers. 
Section 1028 provides that a raiiroad corporation may consolidate its 
stock, franchises, and property with any other raiiroad corporation, 
whether within or without the territory, when they can be lawfully 
connected and operated together, etc., upon agreed terms by any name 
selected, which within the territory shall possess ail the powers, fran- 
chises, and immunities, and be subject to ail the liabilities, etc., of do- 
mestic corporations, etc. ; the articles to be approved by the vote or 
assent of stockholders as specified, and a copy of the articles and the 
record of the proceedings to be filed with the Secretary. It further 
provides that any raiiroad corporation whose line is wholly or in part 
within the territory, whether chartered by or organized under the 
laws of the territory, or of any state or territory, or of the United 
States, may lease or purchase and operate the whole or any part of any 
other raiiroad, together with the franchises, powers, etc., when the 
roads may be lawfully connected or operated together, constituting a 
continuous line, etc., provided that the capital stock of the company 
formed by such consolidation shall not exceed the sum of the capital 
stock of the consolidating companies at par value, etc. Section 1067 
provides that any raiiroad company owning any raiiroad in the terri- 
tory (the words "and any raiiroad company organized under the laws 
of this territory owning a line of raiiroad either within or without the 
territory" being added by the amendment of 1901 [Laws 1901, p. 86, 
c. 11, art. 4, § 1] ), may sell or lease its railroads, etc., or any interest 
therein, with ail the property, rights, privilèges, and franchises thereto 
pertaining to any other raiiroad company of the territory, or of any state 
or territory, or of the United States, the lines being continuous, etc.. 
"which such purchasing or leasing company shall hâve the right by 
contract or otherwise when completed to use or operate," and that any 
raiiroad company of the territory or of any state or territory, or of the 
United States, purchasing or leasing a raiiroad in the territory," shall 
possess and enjoy ail the rights, powers, privilèges, franchises confer- 
red by the laws of this territory upon a raiiroad corporation formed 
thereunder." 

It is not apparent why the two sections, even if they should be treat- 
ed as parts of one act, do not provide for différent transactions, one 
a consolidation of raiiroad property and the formation of a new local 
corporation, and the other a conveyance of the raiiroad property, fran- 
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chises, etc. That each may be separately accomplished cannot be gain- 
said, and, if so, it seems clear that this is what the Législature intended. 
No reason appears for the additional législation contained in section 
1067, if only consolidation and a'new corporation were to be authoriz- 
ed, because section 1038 is complète in its terms ; but section 1067 is 
silent as to any consolidation or merger, and as to any dissolution, or 
abandonment of corporate existence of the former corporations, provid- 
ing praçtically for the transfer and right of opération, etc., and is like- 
wise complète. With respect to the claim of a différent meaning, it may 
be said to be équivalent to the statute construed in the case of St. Louis 
& San Francisco Ry. v. James, 161 U. S. 545, 16 Sup. Ct. 621, 40 L. Ed. 
S02, where it was held that a purchase under its provisions "by the Mis- 
souri corporation did not convert it into an Arkansas corporation." 
See Louisville & Ry. Co. v. Louisville Trust Co., 174 U. S. 552, 19 
Sup. Ct. 817, 43 L. Ed. 1081. The theory that a consolidation was 
made and a new corporation was formed by thèse transfers of the 
railroad property, franchises, etc., cannot be accepted. 

However, complainant sets out another independent ground of juris- 
diction— a controversy arising under the Constitution and laws of the 
United States. City Railway Co. v. Citizens' R. R. Co., 166 U. S. 557, 
17 Sup. Ct. 653, 41 L. Ed. 1114. Upon either ground— that is, diverse 
citizenship, or a controversy arising under the fédéral Constitution or 
laws — an amount in dispute, exceeding $2,000, exclusive of interest 
and costs being also alleged, the case falls within the provisions of Ju- 
diciary Act Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, 
p. 508). U. S. V. Sayward, 160 U. S. 493, 16 Sup. Ct. 371, 40 L. Ed. 
508. 

The State being entitled to immunity from suit, objection is made to 
the jurisdiction of the court on the ground that the suit is one against 
the State. The question whether, when state officers are défendants, 
the' suit is against the state, has been the subject of fréquent décisions 
by the courts. The only difficulty in a given case lies in the applica- 
tion of the principles which have been judicially settled. The test is 
not always whether the state is named as a party. It may virtually 
be the reàl party, if its ofEcers are sued as representing the state's ac- 
tion or liability. In such case, or where the officers proceeded against 
are charged with no duty relative to the statute which is assailed, the 
suit may not be maintained ; but where the officers, under color of an 
unconstitutional statute, or assuming to proceed under a valid law, but 
going beyond the powers thereby conferred, threaten to commit an act 
of wrong and injury to the rights and property of another, a suit to 
enjoin them is not a suit against the state. Pennoyer v. McConnaugh- 
ey, 140 U. S. 10, 11 Sup. Ct. 699, 35 L. Ed. 363 ; Reagan v. Farmers' 
L. & T. Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Smyth v. 
Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819; Fitts v. McGee, 
172 U. S. 516, 19 Sup. Ct. 269, 43 L. Ed. 535 ; Ex parte Young, 209 
U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932. 
The same objection was overruled in the récent cases of C, R. I. & P. 
Ry. Co. V. Lu'dwig (C. C.) 156 Fed. 152, and C. R. I. & P. Ry. Co. 
V. Swanger (C. C.) 157 Fed. 783. The authorities justify the conclu- 
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sion that the suit is not one against the state, and the holding of this 
court will be to that effect. 

It will be observed that the forfeiture and revocation provided by the 
législative act are rested upon but one cause — the fact of a written 
déclaration in a court of the state of a domicile in another state. Evi- 
dently the act is aimed against the removal of causes from the state 
courts to the fédéral court on the ground of diversity of citizenship, 
because it is based on the assertion in court of a fact necessary to se- 
cure such removal. This is conceded; but does such removal of a 
case to a fédéral court furnish any justification for the conséquences 
of the act? It is claimed, in substance, as understood by the court, that 
the act is a rightful exercise of police power, based not on any spécifie 
autliority to that effect, but upon précédents declaring ânalogous prin- 
ciples, and that inasmuch as résidents and nonresidents had in the 
former territories the right of litigation only in the courts thereof— 
in the Indian territory in the United States courts and in Oklahoma 
Territory in the territorial courts — no right of removal being there 
enjoyed, the state could, on a basis of nondiscrimination, by this means, 
put ail litigants on a parity and confine their litigation to its courts. 
The police power of the state, it is true, is a broad and extensive pow- 
er. It is the power "to prescribe régulations to promote the health, 
peace, morals, éducation, and good order of the state, develop its re- 
sources, and add to its wealth and prosperity." Barbier v. Connelly. 
113 U. S. 27; 5 Sup. Ct. 357; 28 L. Ed. 9r33. But plainly the notion 
that the subject of fédéral jurisdiction is within the limits of that 
power is a mistake. The right to resort to the jurisdiction of the féd- 
éral courts, including the right of removal thereto, is a constitutional 
right conferred by the fédéral Constitution and the laws of Congress 
enacted in pursuance thereof. It is an absolute right that cannot be 
impaired or abridged by any statute of a state. Barrow Steamship Co. 
V. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964 ; Butler Bros. 
V. U. S. Rubber Co., 156 Fed. 15, 84 C. C. A. 167. The right to hti- 
gate in the fédéral courts of this state has no qualification annexed ; 
but it is the same as in the other states. Enabling Act June 16, 1906, 
c. 3335, § 13, 34 Stat. 275 (U. S. Comp. St. Supp. 1907, p. 149). And, 
furthermore, it is compétent for Congress in exerting its constitutional 
power to vest the fédéral courts of a state with the jurisdiction of prop- 
er cases theretofore pending in the territorial courts. Koenigsberger 
V. Richmond, 158 U. S. 48, 15 Sup. Ct. 751, 39 L. Ed. 889. The sup- 
posed cause assigned in the act is therefore quite the opposite of any 
support for its opération. 

Nor is the législative act to be vindica' "d upon any reserved power 
of repeal of former législation. It is quite unnecessary to consider 
whether, or to what extent, any such power may be vested in the Lég- 
islature, inasmuch as it has not attempted to act in the only manner giv- 
en to it, namely as "that no injustice shall be done to the incorporators." 
State Const. art. 9, § 47; Vicksburg v. Vicksburg Waterworks Co., 
202 U. S. 453, 26 Sup. Ct. 660, 50 L. Ed. 1102; Noble State Bank v. 
Haskell (0kl.) 97 Pac. 602. 

It is therefore to be determined whether the act may be upheld 
against the complainant upon the ground which is insisted upon that 
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it is a proper exercise of discretionary législative power. Undoubtedly 
it is a gênerai rule that foreign corporations enter a state to carry on 
business therein by comity only, and that a state may at will exclnde 
them, admit tliem on conditions, or terminate its permission once given 
to continue such business. In the cases of Doyle v. Insurance Co., 
94 U. S. 535, 24 L. Ed. 148, and Security Mut. Life Ins. Co. v. Prew- 
itt, 202 U. S. 246, 26.Sup. Ct. 619, 50 L. Ed. 1013, it was held that, 
while a state may not exact in advance an agreement from a foreign 
insurance corporation that it will not remove a case to the fédéral court. 
yet it may make such removal the contingency upon which the expul- 
sion is to take place. In the latter case it was said: 

"A state bas power to refuse permission to a foreign insurance cOmpany 
to do business at ail wlthin its confines, and as it bas power to witbbold tbat 
permission once glven, without statlng any reason for its action, the fact 
that it may glve wbat some uiay think a poor reason or none for a valid 
act is immaterial." 

But that there is an important qualification on the législative power 
of a state in dealing with foreign corporations is pointed eut in the 
former case, where it was said : 

"No right of tbe complalnant under the iaws or the Constitution of the 
United States, by its exclusion from the state, is infringed ; and tbls is wbat 
the state now accomplishes. There is nothing tberefore tbat will justify tbe 
interférence of tbis court." 

Bythe Constitution of the United States it is provided that no state 
shall impair the obligation of contracts or deprive any person of prop- 
erty without due process of law, Upon thèse grounds, among those 
relied upon, the complainant maintains that the législative act en- 
forced against it infringes its constitutional rights. 

The rights asserted by the complainant had their origin prior to 
the admission of the state. The standing to be accorded those rights 
is well settled. The Indian Territory was not an organized territory, 
but Oklahoma Territory was provided with territorial government by 
its organic act of May 2, 1890. Without question, the United States 
had entire dominion and sovereignty, national and and municipal, and 
fédéral and state, over both territories. American Insurance Co. v. 
Ganter, 1 Pet. 511, 7 L. Ed. 242; Shively v. Bowlby, 152 U. S. 48, 14 
Sup. Ct. 548, 38 L. Ed. 331 ; Mormon Church v. U. S., 136 U. S. 42, 
10 Sup. Ct. 792, 34 L. Ed. 478. And the included législative power 
over thèse territories possessed by the states Congress was authorized 
to intrust to the territorial Législature, subject to such limitations on 
its exercise as Congress might impose and to abrogation by it in its 
discrétion. The législative power of Oklahoma Territory was by sec- 
tion -6 of its organic act extended "to ail rightful subjects of législa- 
tion not inconsistent with the Constitution and laws of the United 
States," etc. That power was coequal with that of a state within its 
limits. Simms v. Sims, 175 U. S. 168, 20 Sup. Ct. 58, 44 L. Ed. 115. 
In keeping with its authority, Congress could lawfully exercise the 
power of eminent domain in the territories and confer upon a corpora- 
tion of any state or territory the right to construct and operate a rail- 
road within the territories. Cherokee Nation v. Kansas Railway Co., 
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135 U. S. 641, 10 Sup. Ct. 9()5, 34 L. Ed. 295 ; Van Wyck v. Knevals, 
106 U. S. 360, 1 Sup. Ct. 336, 37 L. Ëd. 201 ; California v. Southern 
Pac. Ry. Co., 127 U. S. 1, 8 Sup. Ct. 1073, 32 L. Ed. 150 ; St. Paul v. 
Phelps, 137 U. S. 528, 11 Sup. Ct. 168, 34 L. Ed. 767. A state Con- 
stitution is itself a law within the meaning of the contract clause of 
the fédéral Constitution. New Orléans Gas Co. v. Louisiana Light 
Co., 116 U. S. 672, 6 Sup. Ct. 252, 29 L. Ed. 516 ; Fisk v. Jefferson, 
116 U. S. 133, 6 Sup. Ct. 329, 29 L. Ed. 587. The state of Oklahoma, 
organized upon the domain of the two territories, has provided by 
its Constitution that existing rights and contracts shall continue un- 
afïected by the change in the forms of government. Schedule, § 1. 
The rights and contracts so far as shown by the coraplainant and 
originating before the admission of the state must be considered as 
preserved thereafter in their original integrity. Trustées of Vin- 
cennes v. State, 14 How. 268, 14 L. Ed. 416 ; Rogers v. Burlington, 3 
Wall. 663, 18 L. Ed. 79; Smith v. Atchison (C. C._) 64 Fed. 372. _ 

By certain acts of Congress a portion of the original constructing 
companies were granted the right to acquire and appropriate rights 
of way and to build, maintain, and operate their railroads, or were 
granted rights of way for the purpose of exercising those rights. 
Terms and obligations were imposed by thèse acts which are variant 
and not common to ail ; but among them may be mentioned spécial 
régulations respecting the acquirement of rights of way and payment 
therefor, obligations in the way of payments to Indians, liability to 
taxation for their benefit by Congress and the state, régulations with 
respect to transportation privilèges and charges, local and foreign, 
crossings, carriage of the mails, etc. The rights of the remaining 
companies accrued under the laws of Oklahoma Territory, which ex- 
tended generally the authority to construct and operate Connecting 
railroads. Upon the faith of thèse laws, which were duly accepted, 
great outlays of capital were made in building and equipping thèse 
lines ; the railroad property being largely permanent and immovable, 
and the use of the property being its chief value — a component part 
of it and inséparable from it. By the laws of Oklahoma Territory 
also the purchase of railroads and franchises and the opération of 
auch railroads by both domestic and foreign companies with Connect- 
ing lines were expressly authorized. In the most of the cases, the 
original acts of Congress, by direct and indirect provisions, avithoriz- 
ed the transfer of the corporate property and franchises of the con- 
structing companies in the Indian Territory. It is alleged that the.se 
varions lines with the accompanying franchises were transferred to 
the complainant, and that the purchases were made in considération of 
great investments of capital, pursuant to the invitations, offers, and 
conditions of the fédéral and territorial laws. There is controversy 
relative to the législative authority for the sale and purchase 6i a part 
of the property and franchises of the constructing companies in the 
Indian Territory, but none in Oklahoma Territory. Such controver- 
sy, however, need not be entered upon or decided. The proposai of 
the défendants under the législative act hère assailed is to put an end 
to the entire right of the complainant to carry on business in the state. 
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If the complainant has any right to continue business in the state, a 
case has been stated for relief. So far therefore as the complainant 
relies upon an impairment of contract obligations, such controversy 
may be eliminated. 

In view of the législation and transactions referred to, did com- 
plainant secure a "license or charter"' for the conduct of railway op- 
érations within the state, of such character that it was subject to for- 
feiture and revocation by the Législature at will without any cause, 
resulting in a great dépréciation of the railroad property and visiting 
an .enormous loss upon ail holdings and interests therein, and at the 
same time working an incalculable inconvenience and injury to the 
public, desirous or in need of the facilities of railway transportation 
and travel over this railroad in the state? Or did complainant enter 
into such contracts now binding upon the state that the proposed 
termination of its right to continue its railway business and the use 
of its property within the state infringes its constitutional rights by 
impairing the obligations of those contracts and depriving it of its 
property without due process of law ? 

Whether the complainant be considered as having succeeded by 
transfer to direct grants made to the original companies of the right 
to construct, own, and operate their railroads and standing precisely 
in their relation to the state, or as having accepted and made its in- 
vestments upon the faith of the proposais extended generally or spe- 
cially by statutes conferring the same right upon it as a purchasing 
Company, is not of conséquence. In the light of the authorities, the 
same resuit was accomplished, and contracts were made. As was said 
in the case of Reagan v. Farmers' L. & T. Ce, 154 U. S. 392, 14 Sup. 
Ct. 1047, 1052, 38 L. Ed. 1014: 

"In the fainous Dartmouth Collège Case, 4 Wheat. 518. 4 L. Ed. (i29. it was 
held that the charter of a corporation is a contract protected by that danse 
of the national Constitution, whicli prohibits a state from passing an.v law 
impairing the obligation ot contracts. The International & Great North- 
western Railroad Company is a corporation create<i by tbe state of Texas. 
The charter whiçh created it is a contract whose obligations nelther party eau 
repudiate without the consent of tlie other. AU that is within the seope 
of this contract need not be deternilned. Obyiously, one obligation assnnied 
by tbe corporation was to construct and operate a railroad between the termini 
named; and, on the other band, one obligation assunied by tbe state was 
that it wonld not prevent the company froni so constructiug and operating the 
road." 

And in the case of New Jersey v. Yard, 95 U. S. 104, 24 L. Ed. 352 : 
"Unless forbidden by some exceptional constitutional provision, the same 
autbority which can make a law can repeal it. Tbe Constitution of the 
United States has imposed such a limitation upon the législative power of ail 
the States by declaring that no state shall pass any law impairing the obli- 
gation ot a contract. * * * it has become the established law of tbis court 
that a législative enactment, In the ordinary form of a statute, may contain 
provisions which, when accepted as tbe basis of action by individuals or cor- 
porations, become contracts between them and the state within the protec- 
tion of tbe clause referred to of tlie fédéral Constitution." 

In the case of Home of the Friendless v. Rouse, 75 U. S. 430, 19 
L. Ed. 495, where it appeared that, in order to encourage the estab- 
lishment of a charitable institution, it was provided by the statute 
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creating it that its property should be exempt from taxation, and un- 
der a subséquent provision of the Constitution of the state, a levy for 
taxes was about to be made, it was held: 

"There is no necessity of looking for the considération for a législative 
c'ontract outside of the objects for which the corporation was createU. ïhese 
objeets were deenied by the Législature to be bénéficiai to the community, and 
this beuetit coustitutes the considération for the contract, and no otlier is re- 
quired to suj^port it. * * * We are of the opinion that tUe state of Mis- 
souri did make a contract on sufficient considération with the Home of the 
Friendless, to exempt the property of the corporation froui taxation, and 
chat the attempt made on behalf of the state through its authorized agent, 
notwithstauding this agreement to compel it to pay taxes, is an indirect mode 
of impairlng the obligation of the contract, and cannot be allowed." 

In the case of Powerâ v. Détroit & Grand Haven Ry., 301 U. S. 559, 
26 Sup. Ct. 556, 558, 50 L. Ed. 860, a statute of Michigan was upheld 
which limited the taxes upon a railroad. The court said: 

"Surely no clearer case of contract can be presented than one in which a 
Liegislature passes an act in respect to a partlcular corporation mailing spé- 
cial provision concerning taxation, and does so with a view of inducing large 
expenditures by the corporation and the completion of au unfinished road, 
vvliose completion is deemed of great importance, and where the spécial pro- 
vision ig, as required, formally accepted, the expenditure made, and the road 
completed." 

In the case of Erie Railroad v. Pennsylvania, 153 U. S. 643, 14 
Sup. Ct. 952, 957, 38 L. Ed. 846, the railroad company, incorporated 
in New York, was by the Acts of 1841 (P. L. 2^) and 1846 (P. U 
179) of Pennsylvania, granted the authorjty to build partly in Penn- 
sylvania its line projected from New York to Lake Erie, and certain 
terms, conditions, payments, and taxes were imposed. By Laws 1885 
(P. L. 194) § 4, an additional tax on its indebtedness to résidents of 
the state was required, and the Suprême Court of the United States, 
réversing a judgment of the state court upholding this tax, held: 

"We are of the opinion that the fourth section of the Laws of 1885, in 
its application to this railroad company, impairs the obligation of the con- 
tract between it and Pennsylvania, as disclosed by the acts of 1841 and 1846, 
and by what was done by that company upon the faith of those acts. * * * 
Conslstently with those terms aud conditions, Pennsylvania cannot withdraw 
the assent which it gave, upon a valuable considération, to the construction 
and oijeration of the defendant's road within its llmits. Nor can the right 
of the> company to enjoy the privilèges so obtained be burdened with condi- 
tions not prescribed in tlie acts of 1841 and 1846, except such as the state, 
in the exercise of its police povver for purposes of taxation, and for other 
publit Objécts, may legally impose in respect to business carried ou sald prop- 
erty situated within her limits." 

In American Smelting Co. v. Colorado, 204 U. S. 103, 27 Sup. Ct. 
198, 51 L. Ed. 393, the company, a corporation of New Jersey, had 
paid the fées required by the laws of the state of foreign corporations, 
as a condition précèdent to transacting business in the state, and by 
those laws they were subject to the same liabilities as domestic cor- 
porations, It then made an investment of $5,000,000. Eater an ad- 
ditionaltax was imposed upon foreign corporations, which this corn- 
pany resisted, and a judgment of forfeiture therefor, affirmed by the 
Suprême Court of the state, was reversedby the Suprême Court of 
the United States, where it was held that the company obtained , the 
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right to enter and do business in the state, and that it was not a mère 
license to do so "liable to be revoked or the sum increased at the pleas- 
ure of the state, without further limitation. It was a clear .contract 
that the Habilities, etc., should be the same as the domestic corporation, 
and the same treatment in that regard should be measured out to both," 
and that the later act impaired the obHgation of that contract. 

In Chicago, R. I. & P. Ry. Co. v. Swanger (C. C.) 157 Fed. 783, it 
appeared that by the laws of the state railroad corporations of ad- 
joining states were authorized to build or acquire continuons lines in 
the state and were to be subject to the same régulations as corporations 
of the state. A later act was passed which provided that, if a railway 
corporation doing business between points in Missouri should with- 
out the consent oî the other party remove a case from a state court to 
an United States court, its license to do business in the state should be 
forf eited and penalties added. The court said : 

"It Is stoutly denied that there is any contract, and, of course, there must 
be a contract before the obligation of one can be impaired. What was the 
contract? The state gave It the power of eminent domain. In many in- 
stances it gave it pecunlary aid. It gave It the rights of a common carrier. 
It gave it the right to charge reasonable prices for its services. It promised 
it the eqiial protection of the laws as to taxation, and equal protection with 
others against ail who might seeli to injure its property or earning power. 
The state in effect said: 'Make your investments, and we will give you 
thèse rights.' ïhe company accepted the offer and niade the investments, 
and now cannot remove if It so desired, because it has a contract in perpetui- 
ty to serve the people as a common carrier and to give efficient service for 
reasonable rémunération. That there is a contract is easlly discerned." 

According to the principles of the adjudged cases, while they differ 
in their facts, it is established that by the purchase of thèse railroads, 
pursuant to the laws applicable and upon the terms, obligations, and 
considérations shown, contracta were made, obligations, of which are 
that the state, succeeding to the domain of the territories, should re- 
spect and not destroy the vested right of the complainant to the use 
and benefit of its property in carrying on its railroad opérations with- 
in the state and should not vary the ternis of the exercise of that right 
beyond the legitimate scope of its police powers. 

The act, s,o far as it has application to the complainant, proposes the 
revocation and forfeiture of valuable rights and privilèges amounting 
to franchises. There being, as already shown, an absence of législa- 
tive power reserved or properly exercised to that end, this could not 
be accomplished by législative déclaration, and in no event except upon 
adéquate grounds, by judicial proceedings regularly instituted for that 
purpose, and it is not the subject of collatéral inquiry. 2 Clark & 
Marshall, Pri. Corp. § 313 ; 1 EUiott on Railroads, §§ 47, 48, 55. It 
is clear therefore that the enforcement of the act against the complain- 
ant would not bnly impair thfe obligations 'of contracts, but also deprive 
it of its property without due process oî law. 

The complainant challenges the act for other reasons. It is asserted 
that it is an interférence with Interstate commerce — a subject commit- 
ted by the fédéral Constitution to congressional régulation. The lan- 
guage of the act confines its opération to "transacting business within 
said state of Oklahoma." If it extends to the interstate trans;3c^»A'?s 
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of the complainant, it must necessarily be void in that respect. Butler 
Bros. V. U. S. Rubber Co., supra. The rule is that every reasonable 
construction should be given to an act to save it from being unconsti- 
tutional. Hoopèr v. California, 155 U. S. 648, 15 Sup. Ct. 207, 39 L. 
Ed. 297. And although interstate commerce may be in part carried on 
within a state, a reasonable construction of the act would limit its 
meaning to intrastate commerce alone. Chesapeake v. Kentucky, 179 
U. S. 388, 21 Sup. Ct. 101, 45 L. Ed. 244. But by holding that the act 
relates solely to such commerce, it is not aided, as ail that has been 
said has been upon the assumption that it had only such relation. 

Further grounds are also urged against the validity of the act ; but 
a décision thereon is not essential, and for that reason, and not for 
want of merit, they may be withheld from présent considération. 

It remains to be determined whether the foregoing propositions are 
controlling, in view of certain grounds advanced by the défendants in 
support of a contrary ruling. 

The argument is made that, because of the public nature of the busi- 
ness of a railway company, it is a joint enterprise, and that the state 
may deprive it ofits public property. The inquiry is submitted : "Why 
may not the public, a partner in the industry, prohibit the further prose- 
cution of the joint enterprise?" The question has already been an- 
swered. The contract relations involved are such that the state is 
bound to adhère to the obligations imposed by them. A différent an- 
swer is said to be found in the case of Myers v. Manhattan Bank, 20 
Ohio, 302, which is supposed to hold tha:t a state may prohibit foreign 
corporations in the further use of a banking franchise granted before 
statehood ; but that case decided that an act of a voluntary state Lég- 
islature of Michigan, before the admission of the state, and during the 
existence of the territorial government, incorporating and authorizing 
the bank to do a banking business at Manhattan, in Lucas county, was 
void, and that even if duly incorporated by the law of Michigan, yet, 
the privilège or contract being in conflict with the laws of Qhio, it 
was not valid therein after the transfer to Ohio of Lucas county. 

Another contention of the défense is that, as the state has succeeded 
to the power of eminent domain within its limits, the complainant, not 
having complied with section 31 of article 9 of the state Constitution, 
is excluded from the use and benefit of its right of way. That section 
provides that no railroad corporation organized under the laws of 
any other state or of the United States shall be entitled to the benefit 
of the right of eminent domain in the state until it shall become a body 
corporate pursuant to or in accordance with the laws of the state. It 
is to be assumed that the state has succeeded to this power upon an 
equality with the other states of the Union. Still, the proposition is 
subject to fatal objections. If there were prior contracts whereby the 
use and enjoyment of the right of way were vested in complainant, 
that section, if given the application contended for, would be, as has 
been shown, obnoxious to the fédéral Constitution ; but regarding the 
language of the section, and in the absence of the expression of a con- 
trary intention, it would seem plainly intended to refer only to future 
applications for the benefit of the right. Such is the rule of constru- 
ing Constitutions. Cooley, Const. L,im. (7th Ed.) 97. Furthermore, 
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the same Constitution déclares against the impairment of the obliga- 
tion of contracts and the taking of property without due process of 
law, and the foregoing construction must be correct, because, as said 
by the Suprême Court of Oklahoma (Arie v. State, 100 Pac. 23): 

"The entire iustrument is to be examlned in arriviiig at tlie uieanlng of 
any part tliereof, and to be co]istrued as a wliole. Elïect is to l)e giveu, if 
possible, to eacli section, clause, and word ; aud, if auy part be donbtful, it 
must be interpreted wlth every falr Intendment to liarnionize wlth the. main 
purpose and not to defeat it." 

It is also contended that the complainant itself surrendered its right 
to carry on Interstate or intrastate business by acquiring its railway 
property from several companies which under a joint ownership by its 
stockholders ceased to be in active compétition for trade and commerce, 
in violation of the Anti-Trust Act of Congress of July 2, 1890 (Act 
July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 32001), as 
applied in the case of Northern Securities Co. v. U. S., 193 U. S. 197, 
24 Sup. Ct. 436, 48 h. Ed. 679, and the anti-trust laws of the state, 
and that this défense may hère be availed of upon the doctrine of the 
case of Continental Wall Paper Co. v. Voigt, 212 U. S.^ 237, 29 Sup. 
Ct. 280, 53 L. Hd. . In the former case it was said : 

"What the government particularly complaius of, indeed, ail that it com- 
plalns of hère, is the existence of a combination among the stockholders of 
competing railroad companies which, in violation of the act of Congress, l'e- 
strains Interstate and international commerce through the agency of a com- 
mon corporate trustée designated to act for both companies in repressiiig free 
eompetitiofl betweeu them." 

The contention is not based upon any facts alleged in the amended 
bill. It does not appear that compétitive lines were acquired, or that 
there was any combination of stockholders. There is no occasion to 
pass upon thèse purely abstract questions of law upon the subject of 
either national or state anti-trust législation. 

With référence to the supposed application of section 8 of article 9 
of the state Constitution, proscribing and limiting the right of foreign 
and fédéral corporations to consolidate with, lease, or purchase par- 
allel or competing linès, and of section 9 of that article, prohibiting do- 
mestic corporations from consolidating with or selling their property 
to such corporations, it is sufficient to say, without intimating any 
f urther opinion, that by the language of those sections and the set- 
tled principles of construction they do not apply to past transactions. 

Another contention is that the congressional acts which granted the 
corporate rights to the original companies contained terms relative to 
maximum transportation charges amounting to conditions, and that 
the complainant being bound to plead a performance of ihose condi- 
tions, but havjng departed from such rates, and thus violated and for,r 
feited its contracts, has no standing to insist upon them. Assuming, 
but not deciding, that thèse rates hâve not been superseded by siibse- 
qiient législation, it is clear that no burden of pleading an adhérence to 
them can rest upon the complainant, because such an issue could not 
be inquired into çollaterally, and hence is no proper subject to be set 
out in any pleading in this suit. 
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It is also insisted in support of the demurrer that the défendant 
Meyer actually made the déclaration against the complainant, revok- 
ing its authority in the state. In the amended biU it is alleged that the 
signing of the instrument was "subséquent to the institution of the 
suit." It bears date one day later than that of the fîHng of the origi- 
nal bill and of the preliminary order restraining its issuance, but on the 
day of service of the order. Presumably it was executed before the 
order becàme effective or was served. It does not appear that "a 
foreign domicile" was alleged in the pétition for removal or was the 
ground of the déclaration; but assuming that such domicile was al- 
leged, and the fact certified to the Secretary as contemplated in the 
législative act, still must the relief prayed for be denied because the déc- 
laration shortly preceded the time when the order became effective 
or was served ? The point is highly technical and goes to an avoidance 
of a décision on the merits. It is not available. This court had ac- 
quired jurisdiction over the subject-matter of the suit before the de- 
fendant acted, and he could not therefore préjudice or defeat the rights 
of the complainant. In such a case a court of equity has ample "pow- 
er to compel by mandatory injunction the restoration of the former 
condition of things," and prevent the gaining of advantage by reason 
of the wrongful act. 22 Cyc. 743 ; Ex parte Lennon, 166 U. S. 548, 
17 Sup. Ct. 658, 41 L. Ed. 1110; High on Injunctions (4th Ed.) § 5a; 
Bispham's Prin. Eq. 400 ; Gibson's Suits in Chancery, § 824. 

The demurrer will be overruled. 



ATTLEBOKO MFG. CO. v. FRANKFORT MARINE ACCIDENT & PLATE 

GLASS INS. CO. 

(Circuit Court, D. Massachusetts. July 1, 1009.) 

No. 307. 

t. Négligence (§ 2*) — Dutt to Use Cake. 

Where an employer»' liablllty Company, on beiiig notifled of an action 
against plaintiff by an employé for Injuries, assunied tlie <le£euse of tlie 
cause, it thereupon became obligated to exercise reasonalile care in sudi 
défense, wlietlier It was required by its contract to défend the cause or 
not. 

[Ed. Note. — For other cases, see Négligence, Dec. Dig. § 2.*] 

2. Action (§ 27*) — Natube and Fokm— Contract or Tort. 

Where an insurer under an employers' liability policy on belng notifled 
of an action for injuries to insured's servant assumed the défense there- 
of, and was négligent in conducting the suit, to the loss of the employer, 
the latter was eiititled to sue the insuranoe company for breaeh of its 
implied contract to exercise reasonable care in conducting the suit or in 
tort for négligence. 

[Ed. Note. — For other cases, see Action, Dec. Dig. § 27.*] 

On Demurrer to Déclaration. Overruled. 

Fred S. Hall, Albert P. Worthen, Sherman E. Whipple, and Whip- 
ple, Sears & Ogden, for plaintiff. 

Matthews, Thompson & Spring, for défendant. 

'For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indeio» 
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LOWELI/, Circuit Judge. This is an action at law removed into 
this court from the superior court of Massachusetts. The amended 
déclaration is in tort, and allèges a policy of liability insurance for 
$5,000 issued by the défendant, hereinafter called the "Insurance 
Company," to the plaintiff, hereinafter called the "Manufacturing 
Company." The material parts of the policy are as follows : The 
Insurance Company agrées to indemnify the Manufacturing Company 
"against loss arising from légal liability for damages on account of 
bodily injury or death sufïered by any employé or employés of the as- 
sured resulting from any and every accident of whatsoever nature or 
cause happening in, upon, or about the premises of the assured as de- 
scribed herein and in the application herefor; but the liability of the 
Company in respect to any one employé suffering injury or death shall 
in no case exceed the sum of five thousand dollars ($5,000), nor shall 
the total liability of the company in respect to any one accident result- 
ing in injury to, or the death of, several employés in any event exceed 
the sum of ten thousand dollars ($10,000)." "That upon the occur- 
rence of an accident, whether any claim be made in respect thereof or 
not, the assured shall give immédiate notice in writing of such acci- 
dent to the company, addressed to the Manager for the United States 
at the office of the company in New York, N. Y., or to the duly au- 
thorized représentative of the company for the locality in which this 
policy is issued. If, thereafter, the assured shall receive notice of 
any claim growing out of an accident, duly reported to the company, 
as before provided, or of any légal proceedings to enforce such a 
claim, he shall give immédiate notice thereof to the company in like 
manner. That if any légal proceedings are taken to enforce a claim, 
against the assured, covered by this policy, the company shall, at its 
own cost, undertake the défense of such légal proceedings in the name 
and on behalf of the assured and shall hâve the entire control of such 
défense. But, if the company shall offer to pay to the assured the full 
amount for which the company is liable in respect to the claim sought 
to be enforced, it shall not be bound to défend any légal proceedings 
nor be liable for any costs or expenses which the assured may incur 
in defending the same. The assured at ail times shall under the direc- 
tion of the company render ail reasonable and necessary assistance to 
enable the company to effect settlements or to properly conduct a dé- 
fense or to prosecute an appeal. That the company may undertake 
at its own cost the settlement of any claim, duly reported to it as be- 
fore provided, and the assured shall not, except at his own cost, set- 
tle any claim nor incur any expense without the consent of the com- 
pany thereto previously given in writing; provided, however, that 
such immédiate médical and surgical relief to the injured may be fur- 
nished as may be imperative at the time of the accident and reasonable 
expenses thus incurred shall be deemed a part of the liability of the 
company." The déclaration goes on to allège that one Hodde "while 
in the employ of the plaintiflf did sufïer bodily injury resulting from 
an accident in, Upon, or about the said premises of plaintiff; that 
thereafter claim was made against plaintiff on behalf of said Hodde 
for damages growing out of said accident"; that Hodde brought suit 
against the plaintiff to enforce the claim, "and that plaintiff gave 
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written notice to défendant of said accident, daim, and suit, respec- 
tively, immediately upon the happening, making, and commencement 
of the same respectively. Upon the commencement of said suit, de- 
fendant undertook the défense thereof and assumed and took unto 
itself the entire and exclusive control of the défense thereof through- 
out the pendency thereof." And plaintifï states that it was the duty 
of défendant in defending said suit to conduct itself with a reasona- 
ble degree of care, skill, and diHgence commensurate with the duties 
and responsibihty assumed by it, as aforesaid, but that défendant un- 
mindful of its duty in the premises so carelessly, neghgently, and un- 
skillfully conducted and demeaned itself in the premises that the 
plaintiff in said suit recovered final judgment against this plaintiff in 
the sum of $17,343.81, which judgment this plaintifï bas been com- 
pelled, on writ of exécution issued against plaintiff by said superior 
court at the instance of said Hodde, to satisfy and pay in full, prin- 
cipal, interest, and costs ; that the aforesaid négligence and miscon- 
duct of défendant consisted, in this : that défendant, although given 
by plaintiff timely and ample notice of said accident, claim, and suit, 
negligently failed to make any timely, proper, or intelligent investiga- 
tion touching the facts and circumstances under which said bodily 
injuries were sustained by said William Hodde, Jr., whereby ma- 
terial évidence favorable to this plaintiff which could and should 
hâve been produced at the' trial of said suit was not produced or of- 
fered thereat on this plaintiff's behalf ; that no intelligent, adéquate, 
or timely préparation was made by défendant in this suit for the 
trial of said suit of said William Hodde, Jr. ; that compétent and 
légal évidence material to the issue in said suit, and tending to ex- 
culpate this plaintiff of liability therein, and which was known, avail- 
able, and accessible to défendant herein, and which could and should 
hâve been produced on this plaintiff's behalf on the trial of said 
suit, was not produced or offered by défendant; that it was charged 
by said Hodde in said suit that his said injuries had been caused by 
the négligence of this plaintiff, as it was alleged in furnishing said 
Hodde with a defective and unsuitable pitcher for carrying certain 
acid, which claim that said pitcher was defective and unsuitable by 
the plaintiff so that the actual condition of said picher became and 
was one of the vital issues on the trial of said suit; that said pitch- 
er, if it had been offered in évidence on the trial of said action, 
would bave tended strongly to rebut and négative said charge of 
négligence of said Hodde, and would on said trial bave seriously 
impaired the weight and credibility of the évidence offered on his be- 
half ; that this plaintiff before the trial of said suit, at defendant's 
request, delivered into defendant's custody and care the said pitcher, 
but the défendant, instead of taking care of the same, carelessly and 
negligently permitted said pitcher to become lost or destroyed, so 
that it was not and could not be used or offered in évidence in this 
plaintiff's behalf on the trial of said suit. And plaintiff states that it 
was by reason of the aforesaid négligence, carelessness, and unskill- 
fulness of défendant in and about the premises that said judgment 
was rendered against this plaintiff and became final as aforesaid. 
"Wherefore plaintiff states that it has been damaged in the sum 
171 F.— 32 
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of $13,343.81, being the différence between the sum of $17,343.81 
paid by plaintiff in satisfaction of said judgment and the sum of $5,- 
000, the sum in which plaintiff was insured by said poHcy, for which 
sum of $13,343.81 plaintiff prays for judgment, together with its 
costs in this behalf expended." 

In substance, the déclaration alleged that the Insurance Company, 
having undertaken the défense of Hodde's action under the circum- 
stances stated, managed that défense so negligently that the verdict 
went against the Manufacturing Company in $17,000, of which it had 
to pay $12,000 or thereabouts beyond the indemnity furnished by the 
policy. The Insurance Company demurred on several grounds which 
are summarized in the opinion. 

To set f orth a good cause of action the déclaration must show : 
(1) That the Insurance Company was under duty to conduct with 
care the défense in the case of Hodde against the Manufacturing 
Company. If this duty be shown, it is not denied that a breach of 
duty is alleged. (2) That the Insurance Company's liability for this 
breach of duty may be enforced in an action of tort. 

First. The Insurance Company contends that no duty to défend 
the action was cast upon it by the terms of the policy. It propounds 
an ingenious dilemma by inquiring of the Manufacturing Company 
whether Hodde's claim was well-founded or unfounded. If the for- 
mer, the verdict against the Manufacturing Company was proper and 
mevitable, and any neghgence of the Insurance Company in defend- 
ing the suit was injuria absque damno. If the latter, the suit was not 
within the terms of the policy, and the Insurance Company, being un- 
der no duty to undertake the défense, was not liable for what it did 
or did not do in the litigation. Therefore the Manufacturing Com- 
pany's loss, though arising from the Insurance Company's négligence, 
was damnum absque injuria. But this action is not based upon an 
alleged breach of the written contract. The Manufacturing Company 
does not sue for a failure of the Insurance Company to keep its con- 
tract to défend the Hodde suit. The insurance policy is, indeed, set 
forth in the déclaration, but no breach of it is alleged. It is inserted 
only as matter of inducement in order to make clear the history of 
the case. The duty of the Insurance Company to défend the Hodde 
suit with care is not alleged to arise from a promise contained in the 
written contract, but rather to arise out of a certain act of the Insur- 
ance Company which was done after the contract was made, after 
the accident had occurred, and after Hodde's suit was brought, viz., 
the assumptiOn by the Insurance Company of the défense of the 
Hodde suit. So far as the plaintiff's claim rests upon a contract, that 
contract is not the written policy of insurance, but an implied contract 
arising out of the conduct of the Insurance Company long after the 
policy was signed. In this respect the case at bar is like Getchell & 
Martin Co. v. Employment Liability Assurance Corp., 117 lowa, 180, 
90 N. W. 616, 62 L. R. A. 617, although in the lowa case the subsé- 
quent contract was expressed rather than implied. 

It follows, therefore, that this Court is not required to décide, nor 
was the plaintiff required to allège, that Hodde's suit was within or 
without the purview of the insurance policy. In common sensé, at 
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the time when the Insurance Company undertook the défense of the 
suit, tt, was neither the one nor the other, but, as its issue was in 
doubt, so its relation to the policy was doubtfulalso. To suggest, as 
does the défendant in efifect, that Hodde's right to recover existed as 
an entity, wholly apart from the htigation and predetermined from 
the happening of the accident, is to assert a practical absurdity. In- 
asmuch as the plaintifif is not suing upon the insurance pohcy, this 
court. is not required to détermine whether, as was suggested by the 
Circuit Court of Appeals for this Circuit in Munson v. Standard 
Marine Ins. Ce, 156 Fed. 44, 45, 84 C. C. A, 210, the clause in ques- 
tion provides that, "whenever a claim of liabihty was made, the ,suit 
was to be defended at the cost of the underwriters," or, as was held 
in Cornell V. Travelers' Ins. Co., 175 N. Y. 239, 67 N. E. 578, the 
insurer may, at its option, leave the défense aUogether to the insur- 
ed, thereby leaving at the risk of the suit only the amount of the in- 
surance. See St. Louis Beef Co. v. Casuahy Co., 201 U. S. 173, 2C 
Sup. Çt. 400, 50 L. Ed. 712. The case at bar is unhke the Cornell 
Case. There the insured sued for breach of the contract of insurance. 
Hère the contract relied upon arose by implication after Hodde's 
suit was brought. The defendant's argument assumes that the duty 
of the Insurance Company to défend the suit with care was ail the 
same when that suit was brought and when the alleged négligence oc- 
curred. On the contrary, the duty hère sued upon arose, not upon the 
bringing of the suit, but out of the act of the Insurance Company in 
undertaking the défense, whether obliged to do so by the policy or not. 
I hold, therefore, that the Insurance Company by undertaking the dé- 
fense of the Hodde suit agreed with the Manufacturing Company to 
conduct that défense with reasonable care. It is not necessary at this 
time to détermine the précise extent of the duty ; if, for example, the 
défendant may justify itself by showing that it employed an attorney 
of good réputation. Having procured to itself the management of 
the défense in apparent compliance with the terms of the policy, the 
Insurance Company would be liable if it corruptly bargained with 
Hodde to the injury of the Manufacturing Company. This the In- 
surance Company admits. But mère absence of fraud in the défense 
carried on by the Insurance Company would afïord but little comfort 
to the Manufacturing Company. Plainly, the duty of the Insurance 
Company did not end with the entry of the Manufacturing Compa- 
ny' s appearance in court. To enter an appearance with out more is not 
the défense of a suit. So a submission to a jury without évidence or 
argument would ordinarily involve a breach : of the duty undertaken 
by the Insurance Company. In a word, to enter upon the défense of 
a suit on behalf of another ordinarily involves an undertaking ta car- 
ry on that défense wjth reasonable care and diligence. 

Thiere is nothing in the policy to create an exception to the gênerai 
rulé by authçrizing the Insurance Company to sacrifice the interests 
of the Manufacturing Company either maliciously or negligently. 
Even. if we admit, for the sake of the argument, that, tmder the 
terms pi the policy, the former might hâve left the défense altogether 
to the latte r, and might bave satisfied its utmost;Uability under the 
pçjjcy bj the payment of.the damages recovered in the suit up to $5,- 
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000, yet, Having undertaken the défense, it came under a lîabilîty, not 
only to pay the costs of that suit, but to carry it on with due care. In 
Davison v. Maryland Casualty Co., 197 Mass. 167, 83 N. E. 407, the 
Insurance Company, having undertaken the défense, prosecuted a 
writ of error from the judgment of the lower court against the objec- 
tion of the insured. The judgment was affirmed, and the delay caused 
by the action of the Insurance Compay increased the judgment final- 
ly recovered by the addition of interest. Yet the court held that the 
prosecution of the writ did not increase the liability of the Insurance 
Company beyond the amount insured. In other words, the court there 
held that the Insurance Company might reasonably carry the case 
to the highest court, though loss to the insured resulted therefrom. 
That is not the case at bar. Both insurer and insured are interested 
in suits of this kind. Proper préférence for its own legitimate inter- 
ests by the insurer, even over the interests of the insured, is not the 
same thing as a négligent disregard of the interests of the insured be- 
cause the insurer is willing to risk its own share of the loss. I hold, 
therefore, that the Insurance Company came under a liability to the 
Manufacturing Company to carry on the défense of the Hodde suit 
with due care. 

Second. The défendant further contends that, even if it îs liable 
to the Manufacturing Company, yet it is not Hable in an action of 
tort. Much of the argument on this head has been already dealt with. 
As the suit is not based upon a breach of the policy, the argument that 
a suit for a breach of the policy must be brought in contract is irrele- 
vant. A contract or undertaking to carry on the défense did, however, 
exist. 

That the Manufacturing Company might hère hâve sued the Insur- 
ance Company in an action of contract for a breach of this implied con- 
tract I do not doubt. Is a suit in tort excluded? Some négligent fail- 
ures to discharge the duties of an agent lay the foundation for ac- 
tions both of tort and ciontract. This is true of the négligence of 
an attorney. Even in the absence of an express contract the attor- 
ney is said to undertake to act with due professional care, and for 
a failure to perform his undertaking is liable in tort as well as in con- 
tract. For a négligent failure to perform the ordinary duties of a 
common carrier or of a physician an action of tort may be maintained. 
-This hability is not confined to attorneys, professional men, and com- 
mon carriers. Shipherd v. Field, 70 111. 438; Heinemann v. Heârd, 
62 N. Y. 448; Savage vl Birckhéad, 20 Pick. (Mass.) 167; Corbett v. 
Packington, 6 B. & C. 268 ; Nat. Bank v. City Bank, 103 U. S. 668, 26 
L. Ed. 417. The basis of the liability is the agent's duty to exercise care 
and to refrain from négligence about his principal's business, apart 
from the provision of any express cûntract. It must be borne ift mind 
that in thè history of common-law pleading the action of assumpsit 
to recover damages for: breach of contract is a species of the action 
of trespass upon the case, to which genus belong, also, the action of 
trover and the spécial actions upon the case. Al though the practice 
act of Massachusetts makes its principal distinction between actions 
of contract and actions of tort, yet some results of the common-law 
classification still persist. -In the case at bar it was suggested that the 
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Insurance Company hère undertook the duty of a professional at- 
torney and assumed, either by itself or by its agent, to furnish the 
Manufacturing Company with an attorney's skill. Even if this be 
going too far, yet, an undertaking by one not an attorney to carry on 
the lawsuit of another being ordinarily an undertaking to carry it on 
with due care, it is the basis of an action of tort where négligence has 
been substituted for the due care undertaken and agreed upon. The 
déclaration as drawn, even if it contains some unnecessary allégations 
(which is not asserted), contains sufïîcient to support an action of 
tort. Demurrer overruled. 



UNITED STATES, to Use of CREEK NATION, ▼. EEA-READ MILL 
& ELEVATOR CO. et al. 

(Circuit Court, E. D. Oklalioma. May 8, 1909.) 

No. 510. 

1. INDIANS (§ 27*) — Lands— Suit bt United States fob Use of Teibe. 

A suit by the United States for the use of the Creek Nation of Indians 
to cancel patents or deeds to town lots belonging to sald nation in its 
tribal capaeity and sold by the United States for Its benefit under Act 
March 1, 1901, c. 676, § 10, 31 Stat. 864, on the ground that such deeds 
were obtalned by fraud for less than the prlce at which the lots were au- 
thorlzed by such act to be sold, and to recover such lots for the tribe, is 
wlthin the authorlty given by Act Aprll 26, 1906, c. 1876, § 18, 34 Stat 
144, which authorizes the Secretary of the Interior to bring suit in the 
name of the United States for the use of any one of the Flve Oivilized 
Tribes "for the collection of any moneys or recovery of any lands claim- 
ed by any of sald tribes." 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 19; Dec. Dig. 
§ 27.*] 

2. Courts (| 302*) — Jubisdiotion or Fédéral Courts— Suit bt United 

States fob Use of Indians— "Suit in Which United States are Plain- 
tifps or pltitionbss." 

Such a suit is one in which "the United States are plalntlffs or peti- 
tloners" of which a Circuit Court is given Jurisdiction by the fédéral ju- 
dlclary (Act March 3, 1875, c. 137, § 1, 18 Stat. 470, as amended by Act 
Aug. 13, 1888, c. 866, 25 Stat. 434 [U. S. Comp. St 1901, p. 508]), and In 
View of the relations between the United States and the Indiàn tribes, 
It was compétent for Oongress to so provide and to give the tribes the 
status of the United States in the fédéral courts. The fact that the act 
expressly conferred jurisdiction of such suits on the United States courts 
In the Indian Territory did not make such jurisdiction exclusive so as to 
prevent the bringing of suits thereunder in the Circuit Court af ter state- 
hood and after the territorial courts had ceased to exlst 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 843; Dec. Dig. 
§ 302.*] 

S. Indians (§ 27*) — Lands— Suit bt United States fob Benefit of Indian 
Teibe— PaosEcuTioN bt Peivate Counsel. 

In act April 26, 1906, c. 1876, § 18, 34 Stat. 144, to provide for the. final 
disposition of the affàlrs of the Flve ClvUIzed Tribes in the Indiàn Ter- 
ritory, the provision of section 18 adthorlzlng the Secretary of the In- 
terior to brlng suit In the name of the United States for the use of any 
of such tribes for the collection of any moneys or the recovery of any 
lands clalmed- by It, and "to pay from the funds of the trlbe interested 

*For other eue» sse lame toplc If % xiriKBBB in Dec. ft Am. Dlgi. 1907 to date, A Rep'r Index n 
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the costs-aii(î neoessary expenses Incurred in uiaiiitalning and prosecutiug 
sueh sults," is witliin the power of Congress, and under snch authority 
the Secretary may employ private counsel to eonduct such sults ; the 
United States havlng no Interest therein as a sultor. And in any event 
a défendant in such a suit cannot be heard to object that it was not 
brought by a law offlcer of the govemment. 

fBd. Note. — For other cases, see Indians, Cent. Dig. § 19; Dec. Dig. 
§27.*] 

4. EQUITY (§ 150*) PLEADING— MULTIFARIOTJSNESS. 

A biU for the eancellation of a deed to a tract of land for fraud and 
to reoover the land, brought against the parties eharged with the fraud, 
is not multifarious because subséquent grautees of parts of the tract in 
severalty are jolned as défendants on allégations that they bought wlth 
lînovvledge of the fraud; the validlty of the original deed in issue belng 
a conimon point in the litlgation, In which ail the défendants are Inter- 
ested, and the décision of which may détermine the rights of ail. 

[Ed. Note.— For other cases, see Bquity, Cent. Dig. §§ 371-379; Dec. 
Dig. § 150.*] 

In Equity. With this case were heârd cases of the same complain- 
ant against the Midland Valley Railway Company, A. H. Sharum, and 
others (No. 7), against H. B. Spaulding and others (No. 9), against 
C. N. Haskell and others (No. 11), against Frederick B. Severs and 
others (No. 12), against C. W. Turner and others (No. 14), against 
B. F. Colley and others. ^(îsTo. 258), against B. F. Colley and others 
(No. 260), against The Frisco Oil & Gas Company and others (No. 
261), against Wm. G. Williamson and others (No. 505), against Fred 
E- Turner and others (No. 506), against C. W. Turner and others 
(No. 507), against Chauncey A. Owen and others (No. 508), against 
The Tulsa Oil & Mining Company, Lynch and others (No. 509), 
against Mary A. Hogan and others (No. 511), against Fred S. Clin- 
ton and others (No. 512), against C. W. Turner and others (No. 513), 
against J. H. McBirney and others (No. 514), and against Sophia M. 
Pittmah and others (No. 515). 

W. L. Sturdevant, Spécial U. S. Counsel, M. ly. Mott, Merritt Es- 
lick, and H. B. Talley, for complainant. 

Zevely, Givens & Smith, Hutchings & German, Charles Bagg, Bid- 
dison, Campbell & Eagletôn, J. J. Henderson, R. W. Kellough, Nor- 
man Haskell, C. L. Jackson, C. W. Grimes, CarroU S.. Bûcher, Sam 
V. O'Hare, S. B. Dawes, Kuykçndall & Martin, Franklin & Tscharn- 
er, Roach & Bradley, Jay Farnsworth, Andersen & Andersen, John 
G. Lieber, Martin & Rice, Charles P. Runyon, Bert E. Nussbaum, 
Anselam Buçhanon, A. F, Schuermeyer, West, Mellette & Jones, Gib- 
son & Ramsey, Edgar : À. DeMeules, Garroll & Walker, James. B. 
Diggs, Sleeper & Davidson, Stone, Owen & Fleming, Thomas & Fore- 
man, Magee, Magee & Conner, Bailey & Kistler, E. C. Griesel, B. B. 
Wheeler, Charles W. Wheeler, Davisï& White, Cook & De Graffen^^ 
ried, Benj. Martin, Jr., J. E- Wyand, Butte, Boone & Johnson, E. V. 
Vernor, J! R. Xeaguè, Ctump, Rqgers & Curd, Baker & Purcell, and 
Randoiph& Havre, for défendants. 

CAMPBELL, . District Judge. In the.above causes the United 
States, as complainant for the use of the Creek Nation, has filed bills 

•For otber caeë» see eame toplc & § NttUBSR m Dec. & Am; Dlgs. 1B07 to date, & Rep'r ludexea 
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against the varions défendants to cancel certain patents or deeds to 
certain town lots in several towns in the Creek Nation, alleging fraud 
and déception on the part of the défendants in procuring the same. 
The défendants hâve demurred. The demurrers hâve been argued 
and submitted upon briefs. The bills are substantially the same in 
each case, and the demurrers set up substantially the same grounds. 
A brief résumé of the history of the Creek tide to the land, out of 
which thèse lots were carved, is probably net amiss. 

In the early part of the last century the Creek, Cherokee, Chicka- 
saw, Choctaw, and Seminole Tribes of Indians, known as the "Five 
Civilized Tribes," occupied in their tribal capacity various portions of 
the States east of the Mississippi river. The growth and development 
in thèse then new states had caused the conflict between the advancing 
civilization of the white man and the habits and customs of thèse 
tribes to become more marked. The Indians, as a rule, were not then 
sufficiently advanced toward the civilization of their white neighbors 
to adapt themselves to the new order of things, and to merge thèse 
tribes into the body politic of the state was found to be impracticable. 
It was therefore apparent to Congress that some disposition of thèse 
Indians must be made. The plan of giving them, in exchange for 
their lands east of the Mississippi, portions of the public domain west 
of the Mississippi, where, as it then appeared, they would be undis- 
turbed by the encroachment of white men for years to come, was final- 
ly devised. and on May 28, 1830 an act of Congress was passed (Act 
May 30, 1830, c. 148, 4 Stat. 411) providing that the Président might 
cause the country west of the Mississippi, not within any state or or- 
ganized territory, and to which the Indian title had been extinguished, 
to be divided up into districts for the réception of such tribes or na- 
tions of Indians who might choose to exchange lands then occupied 
by them for such districts and remove thereto. This act contained the 
f ollowing provisions : 

"Sec. 3. And be it further enacted, that in tlie niakinp; of any sueh ex- 
fliange or exciianges, it stiall and niay be laAvfiil for the Président solemnly 
to assnre the triije or nation with which the excliange is made, tliat tlie 
T'nited States will forever secure and guarantee to them, and their helrs or 
successors, the country so exclianged with them ; and, if they [jrefer it, that 
the TJuited States will cause a patent or grant to be made and execnted 
to tliem for the same; provided, ulways, that such lands sliall revert to 
the United States, if the Indians hocome extinct, or abandon the sauie." 

By treaty with the Creek Tribe, entered into at Washington on 
January 24, 1826 (7 Stat. 286), that tribe, for a monetary considéra- 
tion, ceded to the United States certain of their lands in Georgia. 
In this treaty it was further provided that, inasmuch as a portion of 
thèse Indians expressed a désire to emigrate west of the Mississippi 
river, a deputation of five of their number should be sent by them, 
at the expense of the United States, to examine the available lands 
west of that river, and sélect a tract for their new home which the 
government was to purchase for that purpose. This sélection was made. 
Accordingly, on February 14, 1833 (7 Stat. 417), a treaty was enter- 
ed into with the said nation, in which it was provided, among other 
things: 
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"Art. 3. Tlie TJiiited States will grant and patent in fee simple to tliR 
Creek Nation of Indians for tlie land assigned said nation by tliis treaty or 
convention, wlienever the saine sliali hâve been ratitied by tlie Président and 
Senate of the United States, and the right thus guaranteed by tlie United 
States shall be continued to said tribe of Indians so long as they shall exlst 
as a nalioii and continue to oecuiiy the couiitry hereby assigned theui." 

On August 11, 1852, patent vvas issued to said tribe in accordance 
with the terms of the treaty, the granting clause of which reads : 

"Novy knovif ye, that the United States of America, in considération of 
the premises and m conformlty with the above-recited provisions of the 
treaty aforesald, hâve given and granted, and by thèse prt'sents do give and 
grant unto the said Musliogee or Creek ïribe of Indians, tlie tract of country 
above described, to hâve and to hold the same unto the said tribe of Indians, 
so long as they shall exlst as a nation and continue to occupy the country 
hereby conveyed to them." 

By this patent title to the land was conveyed to the Creeks as a na- 
tion, and no title was vested in severalty in the individual Creek citi- 
zens. Cherokee Nation v. Journeycake, 155 U. S. 19(5, 15 Sup. Ct. 
55, 39 L. Ed. 120; Shulthis v. McDougal (C. C.) 10a Fed. 312. But 
by the usages and customs of the tribe, each individual was entitled 
to the use and occupancy of a limited portion of the surface of the 
land for agricultural or grazing purposes, and the inclosures and im- 
provements made for such purpose were permitted to pass by quit- 
claim deed or bill of sale from one citizen of the tribe to another. As 
time passed, and railroads were permitted to be built into the Indian 
Territory from adjoining states, white men came in, and, as a con- 
séquence, towns of more or less importance sprang up ail over thèse 
Indian lands. By common consent of the people, both citizens and 
noncitizens, thèse towns resolved themselves into résidence and busi- 
ness portions, with distinct lots and blocks, streets, and alleys, of 
more or less regularity. The possessory right to such lots passed 
from hand to hand, by quitclaim or bill of sale, and substantial dwell- 
ings and business houses were built. 

By the act of Congress approved June 28, 1898 (Act June 28, 1898, 
c. 517, 30 Stat. 495), known as the "Curtis act," provision was made 
whereby thèse towns in the Indian Territory could be incorporated 
and hâve organized city government. This was the condition con- 
fronting Congress, when, on March 1, 1901, it came to deal with the 
question of allotting the lands of the Creek Nation to the individual 
members thereof, and providing for the winding up of the tribal 
aftairs. To accomplish this an act was passed by Congress upon 
that date (Act March 1, 1901, c. 676, 31 Stat. 861), entitled "An act 
to ratify and confirm an agreement with the Muskogee or Creek 
Tribe of Indians, and for other purposes," known as the "original 
Creek agreement," which was shortly thereafter ratiiied by the Creek 
Nation. 

This agreement authorized the Secretary of the Interior to survey, 
lay out, and plat the towns in the Creek Nation having a poDulation 
of 200 or more. It provided for the filing of plats thereof. The Sec- 
retary was empowered to appoint a town-site commission of three 
members, which commission, under his supervision, was to sell tin; 
town lots for the benefit of the tribe; such sales to be in conformitv- 
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with the plan detailed in the agreement. For the purpose of this sale, 
the commission was empowered to appraise each lot, and improve- 
ments, which appraisement was then to be approved by the Secretary. 
Certain provisions were made in the agreement whereby persons hav- 
ing procured the right of occupancy of a limited quantity of such town 
property were given a préférence right to purchase the same at less 
than the appraised value. Among thèse provisions were the follow- 
ing: 

"Any person having the right of occupaucy of a résidence or business lot, 
or both, in any town, whether Improved or not, and ownlng no other lot 
or land thereln, shall bave the right to purchase such lot by paying one-half 
of the appraised value thereof. 

"Any persons holding lands within a town occupied by him as a home, also 
any person who had at the time of slgning this agreement purcbased any lot, 
tract, or parcel of land from any person in légal possession at the time, shall 
hâve the right to purchase the lot enibraced in same by paying one-half of the 
appraised value thereof, not, however, exceeding four acres. 

"Ail tovfn lots not having thereon improvements, other than temporary 
buildings, fencing, and tillage, the sale or disposition of vyhlch Is not here- 
in othervrlse speciflcally provided for, shall be sold within twelve months 
after their appraisement, at public auction to the highest bidder at not less 
than their appraised value. 

"When the appraisement of any town lot is made, upon which any person 
has improvements as aforesaid, said appraisement commission shall notify 
hlm of the amount of said appraisement, and he shall, within sixty days 
thereafter, make payment of ten i)er centum of the amount due for the lot, 
as herein provided, and four months thereafter he shall pay flfteen per centum 
additlonal and the remainder of the purchase money in three equal anuual 
înstallments, without Interest." 

Section 31 provides : 

"AU moneys to be paid to the tribe under any of the provisions of this 
agreement shall be paid, under the direction of the Secretary of the Interior, 
into the Treasury of the United States to the crédit of the tribe, and an 
itemized report thereof shall be made monthly to the Secretary of the Interior 
and to the principal chief." 

Section 34 provides : 

"The United States shall pay ail expenses incident to the survey, platting, 
and disposition of town lots, and of allotments of lands made under the pro- 
visions of this agreement, except where the town authorities hâve been or 
may be duly authorized to survey and plat their respective towns at the ex- 
pense of such town." 

Pursuant to the foregoing agreement, a commission was appoint- 
ed by the Secretary of the Interior to appraise and sell the lots in va- 
rions towns in the Creek Nation, among them Tulsa and Muskogee. 
The bills in the cases at bar are substantially alike, and allège : 
"That the Creeli Nation is one of the Five Civilized Tribes of Indians re- 
siding in the then Indian ïerritory, now state of Oldahoma, and now is, and 
iit ail the tlmes stated herein was, a ward of the complainant, and that com- 
plainant Is, and was at the tlmes herein stated, the guardian of said Creek 
Nation both as to person and as to property, and charged with the duty of 
enforcing any and ail the proper claims relating to the property of said 
nation ; that by virtue of authority vested in him by law, the Secretary of 
tbe Interior has caused this suit to be instltuted and prosecuted in the name 
of the United States of America for the use of the Creek Nation on the 
grouuds and for the causes herein alleged, and has duly authorized aad em- 
powered the undersigned counsel to act as such in Institutlng and prosecuting 
the same." 
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Référence is then made to the act of May 28, 1830, and the pat- 
ent to the Creek Nation above referred to, to the communal ovvner- 
ship of the tribe, and to the rights of occupancy and use of distinct 
portions of the land existing in individual members of the tribe, and 
the vendibiHty of such rights to other members by bill of sale or 
otherwise, the act of Congress providing for the appraisal and sale 
of town lots and the appointment of a commission for that pur- 
pose, and that the appraisal was very low, being in many instances 
but a small fraction of the value of the lots. They then alleged : 
That certain of the défendants, either having or claiming to hâve 
the right of possession of certain unimproved tracts in said towns 
in excess of the amount they vifould be permitted to acquire under 
the terms of the act at less than the appraised value, and which 
tracts had been platted into lots and blocks, proceeded to make pre- 
tended transfers of the same to other persons for the purpose of re- 
ducing individual holdings to the amount within the maximum amount 
which the act permitted such holder to acquire, with the intention 
and agreement that the pretended purchasers should retransfer to 
them after issuance of patent, or to such persons as they should 
direct. That said défendants procured the necessary payments to 
be made, and patent issued by the Creek Nation to such pretended 
purchasers, who thereafter retransferred the same to said défend- 
ants, or to such persons as they nominated, thereby enabling said 
défendants to secure the benefît of more land within said town sites 
than they were by law entitled to, being land which under the terms 
of the act should hâve been sold at public auction to the highest bid- 
der and for not less than its appraised value, thereby defrauding 
the Creek Nation out of the money it would otherwise hâve received 
from the sale of said lots, by securing them at less than the apprais- 
ed value. It is then alleged that by various transfers thèse lots in 
question hâve finally come into the hands of the présent claimants 
of the property, who are also made défendants herein. 

It is also alleged that the défendants now claiming to be the re- 
spective owners of said lots acquired the right, title, and interest 
now claimed by them with fuU knowledge, actual and constructive, 
of the fraudulent manner in which the lots were scheduled and the 
deeds thereto" procured, and that the considération, if any, paid by 
them for said lots, was paid with full knowledge of the facts. It 
is further alleged that neither complainant nor the Creek Nation 
had any knowledge of the fraudulent manner in which the said lots 
were scheduled, and the deeds thereto procured, at the time of the 
exécution and approval thereof, nor subséquent thereto, until im- 
mediately before the filing of thèse suits. 

The complainant prays that patents issued for thèse lots, and ail 
subséquent conveyances be canceled, and the title decreed to be in 
the nation ; or, in event that cannot be done, that the complainant 
hâve judgment for the value of said lots against the défendants al- 
leged to hâve fraudulently procured the deeds therefor, and ail other 
défendants named in the bill who may be adjudged on the hearing 
to hâve participated in the alleged fraudulent transactions. 
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To thèse bills the varions défendants hâve severally demurred. The 
principal grounds of demurrer alleged are the following: First, 
that the complainant has no légal capacity to sue; second, that the 
court has no jurisdiction over the parties or subject-niatter; third, 
that the bills are multifarious ; fourth, that there is a misjoinder of 
parties and causes of action; fifth, that the bills are without equity. 
Other minor grounds are urged in some of the demurrers ; but in 
my opinion, unless the demurrer can be sustained on some one or 
more of the foregoing grounds, they must fail. It is also urged 
that, if thèse actions can be maintained at ail, they can only be pros- 
ecuted under the direction of the Attorney General, acting through 
the District Attorney, or some other officer of the Department of 
Justice authorized to conduct the litigation. 

By settled rules of pleading thèse demurrers, for the purpose of 
the présent considération, admit the truth of the allégations in the 
bills. Conceding that, are they subject to the objections raised? 
Section 2 of article 3 of the Constitution of the United States pro- 
vides that the judicial power shall extend to controversies to which 
the United States shall be a party. By the act of Congress of 1887- 
88 (Act Aug. 13, 1888, c. 866, 25 Stat. 434), it is provided that 
Circuit Courts of the United States shall hâve original cognizance 
of ail suits of a' civil nature at common law or in equity in which 
controversy the United States appear as plaintiffs, or petitioners. 
In this case the United States appear as- plaintiffs. Therefore, if it 
shall be made to appear that the United States hâve capacity to sue 
herein, and are real and not merely nominal parties plaintiff, it fol- 
lows that this court has jurisdiction. The first two grounds of the 
demurrer above referred to may therefore be considered together. 

The land involved in thèse suits was tribal land, and the interest 
urged in behalf of the Indians is their tribal interest, and not their 
individual interest as allottees. The question of the relation of the 
United States to the allottee, with regard to lands allotted and pat- 
ented to him in severalty, is not involved in this case, and in my 
opinion présents a very différent proposition. It is argued that 
the members of the Creek Nation are now citizens of the United 
States, and hence the government cannot maintain thèse actions. 
In suits involving allotments, this argument is worthy of most seri- 
ous considération ; but I cannot agrée that the présent status of the 
individual Indian with regard to citizenship in any way affects this 
case. They hâve no separate individual interest in the property in- 
volved, and it is a tribal and not an individual matter. At the time the 
agreement of 1901 was entered into, the Indians composing the Creek 
Tribe, like those of ail other tribes, were treated as the wards of 
the United States, in a state of pupilage and dependency (Stephens 
V. Cherokee Nation, 174 U. S. 483, 19 Sup. Ct. 722, 43 L. Ed. 
1041), and they were still, as a tribe, under the parental care of the 
United States guaranteed to them by the treaties. The power ex- 
isted in the United States to administer upon the property of the 
tribe. Cherokee Nation v. Hitchcock, 187 U. S. 308, 23 Sup. Ct. 115, 
47 L. Ed. 183. Congress had determined that the tribal condition 
and the status of the title to the lands which had prevailed ever 
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since tlie original treaty and patent should be changed, and hence 
the agreement. 

It must be borne in mind that the agreement above quoted did 
more than merely provide for the disposition of the town sites. It also 
provided for the allotment in severalty of the lands of the tribe, other 
than town sites, to the individual members of the tribe. This was to 
be accompHshed by the individual members selecting their respective 
allotments, for which they were to later secure patents signed by the 
principal chief and approved by the Secretary of the Interior, pass- 
ing to them in severalty the tribal title and ail interest of the United 
States; but thèse town sites were to be segregated from the allotted 
lands, were not subject to allotment, and by agreement with the 
tribe the United States undertook to dispose of the same for the use 
and benefit of the tribe. This was a proper subject of agreement with 
the tribe. In fact, it was in keeping with the uniform policy of the 
government in its attitude of superintendence and parental care over 
thèse and ail Indian tribes in matters involving their property rights, 
where noncitizens were concerned. The Secretary of the Interior 
was empowered to direct and supervise ail the public business relat- 
ing to the Indians. U. S. Comp. St. 1901, p. 252. Without the agree- 
ment of Congress, the tribe could only hold the lands as tribal lands, 
for by the terms of their patent they could not dispose of the land 
without congressional assent, and it inured to them only so long as 
they continued as a tribe to occupy the same. In disposing of thèse 
town sites there was not only the interest of the tribe and the inter- 
est of the United States to be considered, but there were the further in- 
terests of individuals, most of them white men and noncitizens o' 
the tribe, who by invitation of the tribe, or, at any rate, by sufiferance 
of the tribe and the United States, had settled in thèse towns, pro- 
curing from the Indians certain possessory rights of occupancy of 
lots or parcels of lands within such town, made valuable improve- 
ments thereon in good faith, and it became the policy of Congress 
to protect them. 

It was but natural therefore that the United States, in view of their 
unquestioned right to administer upon this vast Indian estate, and su- 
perintend its division among the individual members of the tribe, 
should undertake to manage the disposition of thèse town sites, ad- 
justing the extensive and varied interests involved, receiving and 
holding the moneys realized for the sale of lots, to be accounted for 
to the tribe later. The terms of the agreement, we hâve noted, were 
very explicit as to the apprai sèment and scheduling of the property 
to persons in possession, the percentage of the appraised value they 
were to pay under the varying circumstances, etc. The Secretary of 
the Interior, as the représentative of the United States, was required 
to follow thèse provisions in disposing of the lots. As the représen- 
tative of the United States, the duty and obligation clearly devolved 
upon him to dispose of the lots in the manner provided by the agree- 
ment, and to secure as proceeds therefrom, for the benefit of the tribe, 
the full amount to be realized in strict accordance with its terms. The 
commission provided for by the act for the appraising and scheduling 
of the lots was appointed by the Secretary, represented him and the 
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United States in the matter, and the Secretary and the commission 
were merely the agencies through which the United States acted in 
carrying eut the provisions of the agreement. It will be remembered 
that the agreement contained this provision : 

"That any person who had at the time of the signing of said agreement 
purchased any lot from any person in légal possession at the time, should 
hâve the right to purchase the same at one-half the appraised value there- 
of, not however, exceeding four acres." 

Did the transactions recited resuft in the United States realizing 
for the tribe any less for the property than would hâve been reahzed 
had it been disposed of in accordance with the terms of the agree- 
ment? 

The lots in controversy, the bill allèges, comprise an unimproyed 
tract of land. The défendant or défendants in each bill, who claim- 
ed the right of occupancy of the same, were only entitled to take not 
exceeding four acres at one-half the appraised value. The lots in 
said tract in excess of four acres were, by section 14 of the agree- 
ment, to be sold under the direction of the Secretary of the Interior 
at not less than their appraised value. It is readily seen therefore 
that, had this been done, the Creek Nation would hâve realized not 
less than the fuU appraised value from ail the lots carved out of 
such tract in excess of four acres. If then, as alleged in the bills, 
the défendant or défendants, who claimed the right of occupancy in 
each case, secured thèse lots in excess of four acres at one-half their 
appraised value, it is clear that the Creek Nation was deprived of 
proceeds to which it was entitled to the extent at least of one-half 
such appraised value, if the United States, in accounting therefor, 
only pay to it the amount actually received for said lots. When the 
United States undertook by said agreement to manage the disposi- 
tion of the town sites, they impliedly, if not expressly, undertook to 
secure for the Creek Nation in return therefor the full amount which 
could be realized for the sale of the same, in strict accordance with 
the terms of the agreement. They are obligated to the Creek Nation 
to do so. Taking the allégations of the bill as true, which for the 
purpose of this demurrer must be done, it follows that the terms of 
the law hâve been violated, and the défendants who evolved the plans 
set out in the bills hâve wrongfully secured the property of the Creek 
Nation. 

The United States government in taking charge of thèse town sites 
and selling them and coUecting the money therefor, to be held and 
later paid to the Indians, was but discharging a duty imposed by the 
peculiar relations existing between the Indians and the government, 
and which had given rise to the agreement. The agreement provided 
that blank deeds should be furnished by the Secretary to the prin- 
cipal chief, whose duty it was to exécute deeds to ail persons to whom 
lots were scheduled, and for which payments had been made into the 
Treasury of the United States. The law further provided that ail 
conveyances should be approved by the Secretary of the Interior, 
which should serve as a relinquishment to the grantee of ail the right, 
title, and interest of the United States in and to the lands embraced 
in such deed. Certainly if, as alleged in the bills, the Secretary is 
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imposed upon and induced to direct the principal chièf to exécute a 
deed and to himself approve the same, for a considération less than 
the law provided for, and thus the illégal issuance of a deed is se- 
ciired, the United States government, which the Secretary represents, 
has such an interest in the matter as entitled it to maintain an action 
to hâve the fraudulent transaction set aside. Having undertaken on 
behalf of thèse Indians to sell thèse town lots in a certain manner, 
and for a certain considération, the United States is under obliga- 
tions to the Indians to so dispose of them. There can be no doubt 
that, when the original agreement was made, the relation of the Unit- 
ed States to the Creek Tribe was such that, vvhether they be termed 
"guardian," "protector," or whatsoever term may be applied, they 
could and did assume the duty of disposing of the town sites for the 
benefit of the tribe as a part of the national plan in finally disposing 
of the afïairs of the tribe, and it would be a strange doctrine which 
would refuse them access to their own courts to protect them and 
the tribe against the results of f raud and deceit practiced upon them in 
regard to such property, regardless of any spécifie législation grant- 
ing such jurisdiction. United States v. San Jacinto Tin Co., 125 U. 
S. 385, 8 Sup. Ct. 850, 31 L. Ed. 747; United States v. Bell Télé- 
phone Ce, 128 U. S. 315,' 9 Sup. Ct. 90, 32 L. Ed. 450 ; United States 
V. Lock Shaw (C. C.) 39 Fed. 433, 3 L. R. A. 233. 

But this litigation is instituted under the provisions of a spécifie act 
of Congress. By section 18 of the act of Congress of April 36, 190fi 
(chapter 1876, 34 Stat. 144), entitled "An act to provide for the final 
disposition of the afïairs of the Five Civilized Tribes in the Indian 
Territory, and for other purposes," it was provided: 

"That the Secretary of the Interior Is hereby authorized to bring suit In 
the name of the United States, for the use of tlie Choctaw, Chickasaw. Chero- 
Itee, Creelî or Seminole Tribe, respectively, either before or after tlie disso- 
lution of the tribal government, for the collection of any moneyS or recovery 
of any lands claimed by any of said tribes whether such claim shall arise 
prier to or after the dissolution of the tribal government, and the United 
States Courts in thé Indian Territory are hereby given jurisdiction to try and 
détermine ail such suits and the Secretary of the Interior Is authorteed to 
pay from the funds of the tribe interested, the costs and necessary exi)enses 
incurred In màlntainlng and prosecutlng such suits." 

The bills allège that the Secretary of the Interior has caused thèse 
suits to be instituted and prosecuted in the name of the United States 
for the use of the Creek Nation. The suit is for the cancellation 
of deeds and patents alleged to be void by reason of matters' set up 
in the bills, and prays that the court decree the title to the land 
involved to be in the nation. It is therefore, in my opinion, such a 
suit for the recovery of land as is contemplated in the act. The at- 
torney for the nation is one of the subscribing counsel, from which 
it may be assumed the nation is assertlng its claim. The name of 
the United States is used as a complainant by authority of the act. 
The suit therefore is one of those contemplated by the act, and the 
jurisdiction of this court must be measured by the act. The United 
States do not appear as a suitor further than the act itself provides 
for the use of their name, so that no interest they may hâve in pro- 
tecting the government in carrying out its agreement with the tribe 
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can be considered, although counsel in drawing the bill and in argu- 
ment hâve apparently sought to base the jurisdiction both upon tlie 
spécial act and upon the interest which the United States themselves 
hâve in the matter. 

A suit by the United States against the défendants for fraud prac- 
ticed upon the government is one thing; a suit in the name of the 
United States for the use of the Creek Nation, authorized by spé- 
cial act of Congress, is another — and thèse cases are of the latter 
class. But on the faces of the bill the suits are still within the ju- 
risdictions of this court, because the United States appear as plain- 
tiffs or petitioners, unless the contention of défendants tliat they are 
merely a nominal party is sound. It is urged that Congress merely 
happened to provide that the suit should be brought in the name of 
the United States, and might as readily hâve provided that it be in 
the name of the Secretary, or the principal chief, or any individual; 
but to my mind the fact that it did not do so is significant. It pro- 
vided for suits in which the United States should be plaintifïs, and 
of which, on the face of the papers, this court would hâve jurisdic- 
tion. If it was compétent for Congress to provide for the bringing 
of thèse suits at ail, was it not compétent for it to provide that they 
should be brought in such manner as to give the tribe the status of 
the United States, with relation to suits in the fédéral courts, and is 
it not fair to assume that Congress so intended? United States v. 
Churchyard (C. C.) 132 Fed. 82. The act of the Secretary in in- 
stituting the suit is the act of the United States whom he repre- 
sents, and the United States Congress legislates for the tribe by 
virtue of the relation they bear to the tribe in the nature of a guard- 
ianship. It is upon this theory that Congress assumed to legislate 
regarding the matter, and it is a very reasonable conclusion that 
Congress intended that such suits should be tried in fédéral courts, 
and purposely provided that they should be brought in the name of 
the United States. 

It is argued that the courts of the Indian Territory had ail the 
jurisdiction of the fédéral Circuit and District Courts, and that, if it 
was necessary to specially confer upon the Indian Territory courts 
jurisdiction of such suits as thèse by section 18 above quoted, it 
must follow that such jurisdiction did not and does not now exist 
in this court as a fédéral Circuit Court. It is true that it must be 
presumed that Congress does not pass useless laws, and that it 
must ordinarily be assumed that no act is passed without reason 
therefor. The jurisdiction finally exercised by the United States 
courts in Indian Territory prior to statehood was estabhshed by a 
séries of acts, each referring back to a former act or acts, and each 
succeeding act, as a rule, adding to the jurisdiction. 

A careful examination of ail thèse jurisdictional provisions in- 
clines me to the opinion that without this spécial législation the courts 
of Indian Territory would hâve had juriscHction of thèse causes ; 
the United States being a party plaintiff or petitioner. But I am 
not prepared to say that the matter is entirely free from doubt, and, 
as their jurisdiction was purely statutory, it is not unreasonable to 
assume that Congress thought best to remove ail doubts by ex- 
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plicitly conferring jurisdiction. But, however that may be, ît does 
not follow that the giving of such jurisdiction to the Indian Terri- 
tory courts excludes the jurisdiction of this court. 

It is significant that at the very time this act of April, 1906, was 
passed, Congress had under considération the statehood bill, which 
was passed soon afterwards, and by the terms of which the Indian 
Territory courts would pass out and this court come into existence. 
Nothing in the act indicates that it was intended that ail thèse suits 
should be instituted before statehood, and Congress must hâve had 
in mind that such suits instituted after statehood would be instituted 
in the United States Circuit Court, under the gênerai provision of 
law giving jurisdiction in cases where the United States are par- 
ties plaintiff or petitioner. There is nothing in the section referred 
to which in my opinion confers exclusive jurisdiction upon the In- 
dian Territory courts, and which makes the right to institute such 
suits coexistent only with such courts. It provides that such suits 
may be filed either before or after the dissolution of the tribes, and, 
until further législation to the contrary, such suits may be filed when 
the claims referred to in the act shall arise. The first purpose efïect- 
ed by the act is to give the Secretary of the Interior authority to bring 
such suits. Without such spécifie authority the Secretary had no 
power, independent of the Department of Justice, to bring suit in the 
name of the United States. 

By section 771 of the Revised Statutes (U. S. Comp. St. 1901, p. 
601), it is provided: 

"It shall be the duty of every district attorney to prosecute, in his district, 
ail delinquents for crimes and offenses cognizable under the authority of the 
United States, and ail civil actions in which the United States are con- 
cerned, and, unless otherwise Instructed by the Secretary of the Treasury, to 
appear in behalf of the défendants in ail suits or proceediugs pendiug in his 
district against collectors, or other officers of the revenue, for any act done 
by them or for the recovery of any money exacted by or paid to such officers, 
and by them paid into the Treasury." 

In United States v. San Jacinto Tin Co., 135 U. S. 273, 8 Sup. Ct. 
850, 31 L,. Ed. 747, a suit instituted directly by the Attorney General 
without intervention of the district attorney, to set aside a patent to 
certain lands, the authority of the Attorney General to institute such 
suit was questioned, and the court said : 

"Notwithstanding the want of any spécifie authority to bring an action in 
the name of the United States to set aslde and déclare void an instrument 
Issued under its apparent authority, Ave cannot believe that, where a case 
exists in which this ought to be done, it is not within the authority of that 
officer to cause such action to be Instituted and prosecuted. He is undoubted- 
ly the officer who has charge of the institution and conduet of the pleas of 
fhe United States, and ail the litigation which is necessary to establish the 
rights of the government." 

In United States v. Throckmorton, 98 U. S. 61, 35 t,. Ed. 93, it 
is said; 

"We are of the opinion that, unless, by virtue of an act of Congress, no 
one but the Attorney General, or some one authorized to use his name, cht. 
bring a suit to set aside a patent issued by the United States, or a judgment 
rendered in its courts upon which such patent is founded." 



UNITED STATES V. EEA-EEAD MILL & ELEVATOR CO. 513 

But hère we hâve spécifie législation authorizing the bringing of 
tlie suit by the Secretary of the Interior, and the power of Congress 
to grant such authority cannot be questioned. 

But it is contended that, even though the Secretary may institute 
the suit, the Attorney General or the district attorney must appear as 
counsel, and that he cannot be represented by attorneys net connected 
with the Department of Justice acting as spécial counsel. 

It is clear, as we hâve seen, that ordinarily, in the absence of spé- 
cial provisions to the contrary, in any particular case, the Attorney 
General and the district sttorneys are the officers upon whom the 
law imposes the duty of instituting and conducting the litigation which 
is necessary to establish the rights of the government; that is, to 
bring suit for such purposes, in the name of the United States. But' 
by the act of April 36, 1906, the Secretary of the Interior is specially 
authorized to bring suit in the name of the United States, for the pur- 
poses mentioned in the act. It is further provided that any costs and 
necessary expenses incurred therein may be paid from the funds of 
the tribe interested. The bill allèges that the Secretary of the Interior 
has caused this suit to be instituted and prosecuted in the name of the 
United States of America, for the use of the Creek Nation, on the 
grounds and for the causes therein alleged, and has duly authorized 
and empowered the subscribing counsel to act as such in instituting 
and prosecuting the same. In view of the spécial authority vested in 
the Secretary to institute such suits, and the provision by which he 
ma}^ defray the necessary costs and expenses of the same, may the 
Secretary, if he io désire, employ for the purpose spécial counsel not 
in any way connected with the Department of Justice? 

Kennedy v. Gibson et al, 75 U. S. 498, 19 L. Ed. 476, was a suit 
by a receiver of a National Bank against its stockholders to enforce 
a statutory liability. The law provided: 

"That ail suits and proceedings arlsing out of the provisions of this act, 
in which the United States or Its officers or agents shall be parties, shall 
be conducted by the district attorneys of the several districts, under the di- 
rection and supervision of the ^olicitor of the treasury." 

The suit was prosecuted by spécial counsel and not by the district 
attorney. One of the grounds of demurrer alleged by the défendants 
was that the bill was not signed by the United States attorney. In 
relation to this the court say : 

"The receiver is the agent of the United States, and, according to the 
flf ty-sixth section of the act, this suit should hâve been conducted by their 
attorney ; but this provision is merely directory. The question which arises 
is between the United States and its officers. The rights of the défendants 
are in no wise concerned, and they cannot be heard to malîe the objection 
that this duty of the local law offlcer of the government has been devolved 
upon another. It is to be presumed there were sufficient reasous to warrant 
this departure from the letter of the law." 

United States Fidelity Co. v. Kenyon, 304 U. S. 349, 37 Sup. Ct. 
381, 51 U. Ed. 516, was a case involving an act of Congress approved 
August 13, 1894 (Act Aug. 13, 1894, c. 283, 28 Stat. 379 [U. S. Comp. 
St. 1901, p. 3315]), providing that contractors on public buildings 
should enter into bonds with the United States that, among other 
171 F.— 33 
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things, théy would promptiy make payments to ail persons supplying 
them labor and materials, and providing that such persons not so paid 
might be furnished with a certified copy of the contract and bond 
iipon which they should hâve a right of action, and aiithorizing them 
to bring suit in the name of the United States for their use and benefit, 
against the contractor and his sureties. It was further provided that 
the court might require proper guaranty for costs in case judgment 
should be for the défendant. Kenyon, a materialman, not being 
promptiy paid, brought suit on the bond. The suit was by the United 
States, "suing herein for the benefit and on behalf of James S. Ken- 
yon." It was prosecuted by private counsel of Kenyon, and not by 
the Attorney General or district attorney. While it was held that the 
United States was a "real and not a mère nominal plaintifï" in the 
action, and that therefore the Circuit Court had jurisdiction, the 
right to maintain the action by spécial and private counsel is not ques- 
tioned. 

If a suit should be hereafter instituted by the Attorney General or 
the district attorney against thèse défendants, seeking the same relief, 
it would of necessity be in the name of the United States, and, being 
the same plaintiff against the same défendants, involving the same 
subject-matter, and seeking the same relief, would be barred by this 
suit. It appears therefore, as said in Kennedy v. Gibson, supra, that, 
at most, the question is between the United States and its officers, that 
the rights of'the défendants are in no wise concerned, and that they 
cannot be heard to make the objection that the duty of a local law offi- 
cer of the government has been devolved upon another. 

It is charged that the bills are multifarious. In Brown v. Guaran- 
tee Co., 128 U. S. 403, 9 Sup. Ct. 127, 32 L. Ed. 468, it is said: 

"It is well remarked by Lord Cottenliam, in Campbell y. Mackay, 7 Sini. 
564, and in 1 Myl. & Cr. 603, 'to lay down auy rule applicable unlversally, or to 
say what consti tûtes multifariousness, as an abstract proposition, is, uiwn the 
authorities, utterly impossible.' Every case must be governed by its own 
circumstances ; and, as thèse are as diversified as the names of the parties, 
the court must exercise a sound discrétion on the sub.ieet. Whilst parties 
should not be subjécted to expense and inconvenience, in littgating matters 
in which they hâve no interest, multiplicity of suits should be avoided, by 
uniting in one bill ail who hâve an interest in the principal matter in con- 
troversy, thoùgh the interests may hâve arisen under distinct contracts. In 
that . case the bill was filod against the two executors of the wiU of Daniel 
Clark, the heirs at law of his legatee, and the several purchasers of various 
pièces of property which had been sold off from the estate. The relief ask- 
ed was an accounting In respect to the rents and profits of the several par- 
cels and for gênerai relief, as the heir and devisee of Clark under a différ- 
ent testament. Under this state of facts, the court said (page 643): 'The 
right of the complainant, Myra, must be sustained under the will of 1813, 
or as heir at law of Daniel Clark. The défendants clalm mediately or Im- 
inediately tinder the will of 1811, although their purchases were made at 
différent' thnes and for distinct parcels of the property. They hâve a com- 
mon source of title, but no common interest in their purchases. And the 
question arises, on this state of facts, whether there is misjoinder or mul- 
tifariousness in the bill, which makes the défendants parties. * * * And 
the main ground of the défense, the validity of the will of 1811, and the pro- 
ceedings under it, is common to ail the défendants. Their interests may be 
of greater or less extent; but that eonstitutes a différence in degree only and 
not in principle. There can be no doubt but that a bill might hâve been 
filed against each of the défendants ; but the question is whether they may not 
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ail be included in the same Bill. The facts of the purehase, inclnding notice, 
inay be peculiar to each défendant ; but thèse may be ascertained without 
inconvenience or expense to codefendants. In every fact whleh goes to im- 
pair or establish the authority of the executors, ail the défendants are alike 
interested. In Its présent form the bill avoids multiplicity of suits, without 
subjectlng the défendants to ineonvenience or unreasonable expense.' 

"The case against one défendant may be so entire as to be incapable of 
belng prosecuted In several suits, and yet some other défendant may be a 
necesgary party to some portion only of the case stated. In the latter case 
the objection of multifariousness cannot be allovved to prevall. Attorney 
General v. Poole, 4 Myl. & Cr. 17, 31 ; Turner v. Robinson, 1 Sim. & St. 313 ; 
Attorney General v. Cradock, 3 Myl. & Cr. 85. 

"It is not indispensable that ail the parties should hâve an interest in ail 
the matters contalned in the suit. It will be sufficient if each party has 
an interest in some niaterial matters in the suit, and they are connected with 
the others. Addlson v. Walker, 4 Yo. & Col. Ch. 442: Parr v. Attorney Gen- 
eral, 8 01. & Fin. 409, 4.S5 ; Worthy v. Johnson, 8 Ga, 236. 

"To support the ob.iection of multifariousness, because the bill contains dif- 
férent causes of suit against the same person, two things must concur : 
First, the grounds of the suit must be différent ; second, each ground must 
be sufficient as stated to sustain a bill. Bedsole v. Monroe, 5 Iredell, IDq. 313 ; 
Larklns v. Biddle, 21 Ala. 252 ; Nail v. Mobley, 9 Ga. 278 ; Robinson v. Cross, 
22 Conn. 171." 

In Walker v. Powers, 104 U. S. 24.5, 26 L. Ed. 729, the court, quot- 
ing f rom Mr. Story, say : 

"By 'multifariousness' is meànt the improperly joining in one bill distinct 
and independent matters, and thereby confounding them, as for example, the 
uniting in one bill of several matters, perfectly distinct and unconnected, 
against one défendant, or the demand of several matters, of a distinct and in- 
dependent nature, against several défendants in the same bill." 

On the other hand, as to when a bill is not multifarious, it is said, 
in Curran v. Campion, 85 Fed. 67, 29 C. C. A. 26 : 

"No bill is multifarious which présents a common point of litigation, the 
décision of which will affect the whole subject-matter, and will settle the 
rights of ail the parties to the suit, and that it is not indispensable that ail 
the parties should hâve an interest in ail the matters contalned In the suit; 
but it Is sufficient if each party has an interest in some material matters in- 
volved in the suit, and they are connected with the others." 

In Westinghouse Air Brake Co. v. Kansas City Southern Ry. Co., 
137 Fed. 26, 71 C. C. A. 1, it is said: 

"The vice of multifariousness Is the union of causes of action which, or of 
parties whose claims, It is either impracticable or inconvénient to hear and 
adjudlcate in a single suit. Where this vice does not exist, where it Is as 
practlcal and convenlent for the court and the parties to deal with the claims 
or causes of action presented, and the parties jolued by a pétition, In one 
suit as in many, the pleading Is not multifarious, and it should be sustalned." 

In each case the question of multifariousness is one within the Sound 
discrétion of the court, and the exercise of that discrétion is seldom, 
if ever, reviewed on appeal. Ulman v. laeger (C. C.) 67 Fed. 985. But 
it is nevertheless incumbent on the court to exercise such discrétion 
with care; that is, applying to the question a sound discrétion. In 
each of thèse cases the controversy involves what was originally a 
single tract of land. The bills charge that a portion of the défendants, 
either individually or combining together, secured the tract by fraud. 
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It is charged that the other défendants, with knowledge of the frauds, 
secured the several lots in which they are separately interested, either 
mediately or immediately, from the défendants who had procured it in 
the first instance. Each lot is a part of the original tract. The main 
question in the case is whether in the first instance the patents or 
deeds were procured in the fraudulent manner charged in the bill. In 
this question ail the défendants are interested, and if, as is alleged 
in this bill, they ail secured their several interests with knowledge of 
the manner in which the lots were secured in the first instance, then 
they are interested in the main question in the case, and the bill pré- 
sents a common point in litigation, the décision of which may affect 
the whole matter, settling' the rights of ail parties. If, on final hear- 
ing, the complainant should establish the allégations of fraud on the 
part of the principal défendants, there will be the further question of 
participation therein by the other défendants, or as to their having 
purchased with knowledge of the original fraud. This will involve 
a separate and distinct inquiry on that point, as to each subséquent pur- 
chaser named as défendant ; but the question as to each may be as read- 
ily and finally established in this présent case as it could be in a sep- 
arate action, as to each défendant, and with much less court costs and 
vastly more convenience to the court. Whenever a défendant is 
shown to hâve purchased with knowledge of the facts involved in the 
original transaction, there is no reason why he should not be joined in 
this action, and, wherever a défendant is shown to hâve been an inno- 
cent purchaser in good faith for a valuable considération, that in ail 
probability will be a complète défense as to him, and that may be shown 
just as well in this action as in a separate action against him individu- 
ally. In my opinion, in view of the foregoing authorities, the bill is 
not multifarious. 

As to the question of lâches interposed by some of the demurrers, 
it is alleged in the bills, and for the purpose of thèse demurrers must 
be taken as true, that neither the United States nor the Creek Nation 
had any knowledge of the matters and things charged until immediate- 
ly before the filing of the suits. This allégation meets the objection 
of lâches, so far as the considération of thèse demurrers is concerned. 

In view of the foregoing considérations, the demurrers will be over- 
ruled. 

It is so ordered. 



In re LAMON. 

(District Court, N. D. New York. July 15, 1909.) 

1. Paetnership (§ 22*) — Cbeation— Paroi,. 

While a partnership to deal In real estate may be created by paroi, 
tbere must be an agreement, express or implled, from the acts done and 
the mode and manner of conducting the business, showing the relation 
with regard to the transaction in question. 

[Ed. Note.— For other cases, see Partnership, Dec. Dig. | 22.*] 
*For other cases ses eame toplc & § numbbr in Dec. & Am, Dlgs, 1907 to date, & Rep'r Indexes 
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2. Pabtnebship (§ 52*) — Reai, Bstate— Division of Incomk. 

That one person, having the title to real estate in his name, passed a 
part of the Income or profits to another, does not establlsh a partnership 
relation between them. 

[Ed. Note.— For other cases, see Partnerslilp, Cent. Dig. § 75 ; Dec. Dig. 
§ 52.*] 

3. Bankbuptcy (J 340*)— Claims. 

On a claim against a bankrupt on an alleged Indorsement of the noto 
of a prier associate in business, whlcb indorsement the banlcrupt claimed 
was forged and unauthorized, évidence held to sustain a flnding that the 
money was not borrowed for the purposes of a partnership, of which the 
bankrupt was claimed to be a member, nor used for the purposes of such 
alleged flrm. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 340.*] 

4. Bankeuptcy (§ 31G*) — Claims— Fobged Indorsement. 

Where a bankrupt had nothing to do with a note discounted by a bank 
bearing his false indorsement, and the évidence did not show that the 
bankrupt ever received any beneflt from the discount, except that $500 
of the amount was used by the maker to reduce a note at another bank 
on which the bankrupt was liable as indorser, the note was not a valid 
claim against the bankrupt's estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 316.*] 

In Bankruptcy. Review of orders of référée disallowing and ex- 
punging claim of Mason M. Swan, for abotit $3,070, and claim of 
First National Bank of Baldwinsville, N. Y., for $1,000, and interest 
from July 18, 1907. 

J. H. O'Brien, for trustée. 

W. A. Nims, for claimant bank. 

Field & Swan, for claimant Swan. 

RAY, District Judge. As the questions of law involved are sub- 
stantially the same as to each claim, they may be appropriately 
considered together, although there is no connection between the 
claimants. 

Swan Claim. 

November 14, 1906, the claimant, Mason M. Swan, loaned to H. 
G. Beach the sum of $2,500, taking his promissory note, purporting 
to be indorsed by Francis M. Lamon, the bankrupt. lî^amon dé- 
nies that he indorsed the note, or authorized his name to be indorsed 
or written thereon, and Beach, in prison, déclines to say whether 
the signature of I^amon, indorsed thereon, is genuine or was au- 
thorized, on the groimd his answer would incriminate him. No 
proof was given of the germineness of the indorsement. But the 
claimant says that Beach and Lamon were in partnership, and that 
the money was borrowed for and used in the partnership business, 
to pay a debt for money borrowed to purchase or pay for partner- 
ship real estate, and that therefore Lamon is liable for the debt, 
irrespective of the genuineness of the indorsement. There is no 
claim that Beach purported to borrow the money for the partner- 

*For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ship, if one exi?ted, or that Swan iinderstood he was loaning the 
money to the partnership. It was a loan to Beach on his note, pur- 
porting to be indorsed by Lamon, who was a large owner of real 
estate, and the loan was made by Swan, relying on the financial 
responsibility of lyamon, the indorser. Swan says: 

"I can't recall that Beach told me what he intended to use the money for 
that he obtained from me. * * * i had known Mr. Lamon 10 or 15 years, 
knew that he was a large owner of real estate, and knew he owned property 
in Sterling street and in Court Street. I luade the loan entirely ui)on the 
flnanclal responsibility of Lamon." 

It cannot be sttccessfully claimed under the évidence that Beach 
and lyamon were gênerai partners, or partners in any commercial 
business. They were partners in at least one real estate spéculation. 
A property in Brooklyn, N. Y., known as the "Amity Street Prop- 
erty" was held by them as a joint venture or spéculation, and sold, 
and the proceeds, over and above the incumbrances, put into an 
apartment house in New York; the title being taken by Beach in 
his own name. The Brooklyn property was purchased in 1903 ; but 
the title to this was taken in the name of Lamon, and same was paid 
for in part ■ by the proceeds of a note discounted at the Jefferson 
County National Bank, of Watertown, N. Y., where the parties re- 
sided, and which note was made by Beach and indorsed by Lamon. 
This Amity property was sold in 1905, and the New York property 
purchased. When the Brooklyn property was purchased, a blank ac- 
count was opened at the Jefferson County National Bank in the name 
of Lamon & Beach. While this account has never been finally closed, 
it has been dormant for years, with a very small balance to their 
crédit. It appears that the rents, etc., of the Amity went into this 
account. 

This New York city property was known as the "Awosting." 
The évidence tends to show that the money borrowed of Swan was 
used by Beach to pay notes given for the purchase of the Arnity 
property, made by BeaCh and indorsed by Lamon. The facts that 
Beach and Lamon were jointly interested in the original purchase, 
that Beach borrowed money to put into the property, and that La- 
mon indorsed, does npt make that debt a partnership debt, nor does 
it make Lamon liable as a partner. If he indorsed, he would be lia- 
ble as indorser as a matter of course. Beach could borrow money 
on his own crédit and put it into the partnership account and fund 
without making the debt a partnership liability. Two or more 
persons may enter into partnership, Each may borrow money on 
his own crédit and responsibility to put into the business as his share 
of capital, and put it into the business, and give a note ; but this 
does not make the debt a partnership debt or obligation, or màke 
the other partners liable therefor. I think the évidence fails to estab- 
lish that there was any partnership between Beach and Lamon aft- 
er the sale of the Brooklyn property. Beach did some business in 
New York under the, name of Beach & Co. ; but the évidence fails 
to disclose that Lamon had any part in it, or that he assented to 
it, or that he knew he was being treated as a partner, or a member 
of any company. The testimony of Beach is to the effect that 
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there was in fact no company; that he used the name Beach & Co. 
as a matter of convenience, and to give himself a better or more 
extended crédit. It is settled that a partnership for dealing in real 
estate may be created by paroi. Buckley v. Doig, 188 N. Y. 238, 
254, 80 N. E. 913; Chester v. Dickerson, 54 N. Y. 1, 13 Am. Rep. 
550; Fàirchild v. Fairchild, 64 N. Y. 471; Williams v. Gillies, 75 
N. Y. 197. But to constitute a partnership there must be an agreement, 
express or implied, showing the relation with regard to the trans- 
action in question. It may be implied from acts done, the mode and 
manner of conducting a business (Manson v. Williams, 213 U. S. 

453, 29 Sup. Ct. 519, 53 L. Ed. , May 3, 1909); but the fact 

that the person having the title in his name pays some part of the 
income or profits to another does not establish the relation. 

The claimant places stress upon the case of Ontario Bank v. Hen- 
nessey, 48 N. Y. 545, as establishing this claim in his favor. That 
case was decided by the Commission of Appeals in 1872, but was 
distinguished, and its efïect as an authority questioned, by the Court 
of Appeals in Williams v. Gillies, 75 N. Y. 197, 203. It was there 
held: . . 

"As to whether a paroi agreement between two or more peisons to purcliase 
a spécifie parcel of real estate with a view of selling at a profit, to pay for 
tiie saoïe from their individual meaiis, and to talie tlie deed in tlie name of 
one of them, constitutes a partnership in any commercial sensé, and so is 
not violative of the statute of frauds, qusere. Conceding a partnership in 
some sensé, it does not follow that ail the Incidents and liabilities of a 
commercial partnership attach. Where, in such case, the party taking title 
gives bacli his individual bond for a part of the purchase money, the name 
of his associâtes not appearing in the bond and nothing therein indicating 
that it was executed on their behalf or for their benefit, they cannot be 
held personally llable thereon." 

Beach told Lamon he had deeded the New York property to him. 
Lamon supposed he had, and acted accordingly. No deed to Lamon 
was received or delivered. In June, 1907, Lamon and wife gave 
to Beach a power of attorney to sell the New York property, the 
Awosting. July 1, 1907, Beach, acting under said power of attor- 
ney, contra:cted in writing to sell such property to one Enistein. This 
is inconsistent with a partnership as to such property. Beach makes 
a gênerai statement that he and Lamon were interested in varions 
real estate projects or transactions. This is denied by Lamon. It 
is undisputed that Lamon indorsed a large number of notes for Beach. 
Lamon kept an account of thèse indorsements, which, in the list, 
run from February, 1900, to July 6, 1907. Of course, ail or much 
of this money could hâve been borrowed for partnership transactions ; 
they .concealing the relation, and one making the note and the other 
indorsing, so as not to go outside for indorsers. But there is no 
satisfactofy évidence that the business was done in this way. On 
ail the évidence I think a finding that this money was borrowed for 
partnership purposes, or used for partnership purposes, would be 
based on mère conjecture, and not on évidence that satisfies the 
mind. The order of the référée disallowing this claim is therefore 
affirmed. 
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Bank Claim. 

About February 18, 1907, the First National Bank of Baldwins- 
ville, the claimant herein, loaned to Beach $1,000 on his promissory 
note, purporting to bear tlie indorsement of Lamon, the bankrupt. 
Lamon did not indorselthe note or àuthorize it. At that time Beach 
and Lamon were not partners. May 18, 1907, Beach renewed the 
note, forging Lamon's name thereon as indorser. July 18, 1907, 
Beach renewed the i note, forging the name of Lamon to the renewal. 
Lamon had nothing to do with the making of this note. In de- 
scribing the Swan claim I hâve stated quite fuUy the partnership 
relations of Beach and Lamon. 

Prior to the IBth day of February, 1907, Beach had made a note, 
indorsed by Lamon, which was held by the Commercial National 
Bank of Syracuse. Lamon had insisted that Beach pay at least $500 
on that note held by the Commercial National Banlc at each renewal 
and of the money received of the claimant bank Beach paid $500 
on the note held by the Commercial National Bank. This reduced 
the liability of Lamon as indorser; but the money obtained from 
the Commercial National Bank by Beach on the note referred to 
was not used for partnership purposes. Conceding that Beach used 
the money in a real estate transaction in Canada in which Lamon 
was in some way interested, there is no évidence to establish that 
Beach and Lamon were copartners in that Canada transaction. The 
référée has failed to so find, and I think the évidence falls far short 
of establishing a partnership in that deal. It follows, I think, that 
there is no évidence that the money obtained from the Baldwinsville 
Bank was used for partnership purposes. I am unable to ascertain 
from the évidence what disposition was made of the other $500 ob- 
tained from the Baldwinsville bank. There is no satisfactory évi- 
dence that Lamon had it, or the benefit of it, directly or indirectly. 
It would be a violent assumption to find that Lamon ever received 
any benefit from the loan made at the Baldwinsville bank, other than 
that $500, was used by Beach to reduce a note at the Syracuse 
Bank upon which Lamon was liable as indorser. 

I think the référée was right in rejecting the claim, and his order 
disallowing same is therefore affirmed. 



MODND CITY CO. v. CASTLEMAN et al. 
fOlrcult Court, W. D. Missouri, Central Division. July 15, 1909.) 

No. 2,320. 

1. Equity (§ 182*) — Pleadino — Plea in Bab— Res Judicata. 

An answer to a blll in equity may plead a former judgment In bar in 
connection with matters of défense to the merlts. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. § 418; Dec. Dig. | 

182. *J. 

2. Judgment (§ 949*) — Res Judicata— Plea in Bab— Foem. 

A plea of res judicata should not merely plead former Judgment as an 
ultimate fact, but should set forth the commencement of the suit in which 

•For other cases see same topic & 5 numbeb m Dec. & Am. Digs. 1307 to date, & Eep'r Indexa* 
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the Judgment was rendered, its gênerai character, object, and the relief 
prayed, and aver the facts with référence to the subject-matter, so tbat 
it shall appear that there Is Identity of subject-matter. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§■ 1795-1803; 
Dec. DIg. § 949.*] 

8. Equitt (I 182*) — Pleading— Allégations of Mattees Judicially No- 

TICED. 

An answer to a blU Is not defectlve because it allèges matter of rec- 
ord whlch would be judicially notlced, as a predlcate for defendaiit's con- 
tention that by the course of pleading and action taken thereon com- 
plainant acqulesced thereln. 

[Ed. Note.— For other cases, see Equlty, Cent. Dig. § 418; Dec. Dig. | 
182.*] 

4. Eqtiity (§ 191*) — Pleading— Exceptions. 

Tfie allégations of matter In a bill which the court would judicially 
notice Is insufficient to sustain an objection for Impertinency. 

[Ed. Note.— For other cases, see Equlty, Cent, DIg. § 434; Dec. Dig. 8 
191.*] 

5. Eqtjitt (§ 191*) — Answee— Objections— EsTOPPEL. 

Where a complalnant charged défendants, parties to a prior suit in 
the State court for partition of the property in controversy, and thelr at- 
torneys, in gênerai terms with fraud in the allotment of parcels of land, 
to the préjudice of complainant's rlghts, but did not set out the conduct 
constltuting the fraud, complainant could not object that allégations in 
the answer, intended to show the good faith and regularlty of the pro- 
ceedings leading to the partition decree, etc., were impertinent 

[Ed. Note. — For other cases, see Equlty, Cent Dig. § 434; Dec. Dig. { 
191.*] 

6. Equitt (§ 191*) — Exceptions. 

Exceptions to allégations In an answer as impertinent are unsustaln- 
able, where they Include facts pleaded whlch are responslve to the bill 
and admissible as défensive matter. 

[Ed. Note. — For other cases, see Equlty, Cent Dig. { 434; Dec. DIg. 
§ 191.*] 

Silver & Brown, for plaintiff. 

W. M. Williams, John Cosgrove, W. G. G. T. Pendleton, and Camp- 
bell Cummings, for défendants. 

PHILIPS, District Judge. The exceptions filed by the complainant 
to the answers of the défendants fitly enough illustrate the unneces- 
sary delays in reaching a final decree in chancery cases. When at the 
March term, 1909, of this court, the complainant, after so much delay, 
filed its supplemental bill against the défendants' protest, and the de- 
fendants expressed a désire to raise objections to certain portions of 
the amended bill, the court suggested, in order to expedite the final 
hearing of the cause, that the défendants make answer, in which they 
could avail themselves on the final hearing of ail there was in the mat- 
ter of their objections affecting the merits of the controversy. This 
was acquiesced in. On April 16, 1909, the défendants made full an- 
swer, to which the complainant has filed a most unusual number of 
exceptions for impertinency, going to almost every feature of the plead- 

*Far other caseï s«e sam» toplc & { numbeb In Dec. & Am. Digi. 1907 to date, & Rep'r Indexe* 
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ings. Whether allowed or disallowed, as to many of them, would not 
control or aflfect the questions of law and fact which will ultimately 
détermine the merits of this controversy. 

Many of the criticisms made upon the answers pertain to matters of 
technical procédure, which, at one time was so much adhered to by 
chanceliers, the Suprême Court in formulating the equity rules sought 
to obviate. Rule 37, for instance, déclares: 

"No demurrer or plen shall be held bad and overruled upon argument, only 
because the auswer of the défendant may extend to some part of the sanie 
matter as may be covered by such demurrer or plea." 

Rule 39 déclares, inter alia, that : 

"The défendant shall be entitled in ail cases by answer to inslst upon ail 
matters of défense (not being inatters of abatement, or to the character of the 
parties, or matters of form) In bar of or to the merits of the bill, of which 
he may be entitled to avail hlmself by a plea in bar ; and in such answer he 
iShall not be compellable to answer auy other matters than he would be com- 
pellable to answer and discover upon filiug a plea in bar, and an auswer iu 
support of such plea, touching the matters set forth in tlie bill to avoid or 
repel the bar or défense." 

Giving to thèse rules a construction in furtherance of their spirit 
and object, many of the exceptions taken to the answers herein are 
quite inconsequential. For instance, the answer pleads in bar, as is 
permissible in connection with matters of défense to the merits, a pro- 
ceeding and judgment in the state court in partition between the orig- 
inal parties to the bill of the same lands mentioned in the bill of com- 
plaint, which matters the answers plead hâve passed in rem judicatum. 
The objection made in argument to the extended référence made in the 
plea to the proceedings in the state court, leading up to the final judg- 
ment therein, if I correctly comprehended it, is that it would hâve been 
sufficient merely to hâve pleaded the judgment as the ultimate fact. 
If this were an action based upon a judgment, it doubtless would hâve 
been sufficient to hâve allégea that the judgment was duly rendered 
in the proceeding in a court of compétent jurisdiction between the same 
parties, or the like ; but the plea in bar under considération is to show 
that, under the pleadings and issues, the proceedings had pertained to 
and covered the whole question of the rights of the tenants in common 
and jointure, as well as the dower interest in the same lands, between 
the same parties, involving the same questions of law and fact 
sought to be relitigated in the bill of complaint in this jurisdiction, and 
that the judgment so rendered in the state court constitutes a bar to 
the suit hère in question. I think this was permissible and necessary. 

Story on Equity Pleadings, § 736, says : 

"ïhe plea should set forth with certalnty the commencement of the former 
suit, its gênerai nature and character, its ohjeet, and the relief prayed. The 
plea should aver, and so the facts should be. that the second suit is for the 
same suBject-matter as the flrst, and therefore a plea, which did not express- 
ly aver this, although it stated matter tendiug to show it, was considered as 
bad in point of fonn. It should state that the same issues were jolued In the 
former suit, as in the suit now before the court, and that the subject-mattev 
is the same, and that the proceedings in the former suit were taken for the 
.same purpose. The plea should also aver that tbere hâve been proceedings 
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In the suit ; such as an appearance, or process requiring an appearance at 
least." 

It is true that said rule was applied more especially with respect to 
the plea of lis pendens ; but, as applied to the situation of the litigation 
hère, I think the same rule should apply. 

Objection is also urged in the exceptions and argument to the référ- 
ence made in the plea in bar to the proceedings had in this court, lead- 
ing up to the action taken by the court at a former term on the an- 
swer to the original bill, postponing the proceedings in this court un- 
til the final détermination of the partition suit pending in the state 
court; the criticism being that matters of record in the same suit in 
the same court will be judicially noticed by the court without recitation 
thereof. If this were conceded, the référence to the antécédent pro- 
ceedings had in this court could not possibly préjudice the complainant, 
nor increase the costs ; but the référence to said proceedings in the an.- 
swer is made as a predicate for the contention made by the défendants 
that by the course of pleading and action taken thereon the complain- 
ant acquiesced therein. Be this as it may, the objection thereto does 
not distinctly corne within the purview of an exception for impertinen- 
cy, as the matter pileaded raises the question of operative law. 

Especial complaint is made in the exceptions, and discussion thereof, 
to various statements made in the answer tending to show the good 
faith and regularity of the proceedings leading up to the judgment in 
partition in the state court, and the like. There might be merit in this 
objection, but for the fact that throughout the amended bill of com- 
plaint the complainant with réitération in a gênerai way charged the 
parties, and even their attorneys, in the conduct and management of 
the case in the state court, and in the matter of the allotment in par- 
cels of land by the commissioners in partition, with fraud to the préj- 
udice of the rights of the complainant herein. As there is no spécifica- 
tion as to what the particular acts and conduct were constitutive of 
the imputed fraud, the answer could not well content itself by a simple 
déniai ; but this matter is well met by the statement of the generally 
recognized rule in Mercantile Trust Company v. M., K. & T. Ry. Co. 
(C. C.) 84 Fed. 379-384, by Judge Wheeler, as follows: 

"As défenses, strlctly, tbe parts of the answer found by the master to be 
immaterial and seandalous are se ; and, If that were ail, they should be sup- 
pressed. But the bill itself brlngs forward the motives of the suit, and char- 
ges bad motives to the officers of the défendant. The plalntifE has no right to 
say in its allégations that thèse thlngs shall not be met. Some of the state- 
ments in the answer go further, perhaps, than was Justifiable; but as the mas- 
ter divided them by the Une of strict défenses, and that cannot be foUowed, 
110 attenipt to distingulsh them on any Une is made hère. Exceptions to re- 
port sustained, and motion to strlke out pleas and exceptions to answer over- 
ruled." 

Several of the exceptions are vulnérable to the objection that while 
some particular sentences contained in the answer may be impertinent, 
the exceptions include many other facts pleaded which are responsive 
to the bill and are admissible as défensive matter. Therefore such 
exceptions are toc broad and should be overruled. 
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The exceptions to ail the answers are overruled, and the court will 
again observe : As it is quite apparent that the ultimate détermination 
of the rig-hts of the parties in this controversy will unquestionably 
turn upon few controlling questions of law and fact, the complainant 
would best subserve his own interest, if he hâve a meritorious cause 
of complaint, by passing over thèse dilatory pleas and coming to a 
final issue. 



INSURANCE œ. OF NORTH AMERICA v. FREDERICK LEX- 
LAND & CO., lilmlted. 

Plstrlct Court, E. D. Pennsylvanla. July 8, 1909.) 

No. 20. . 

Shippino (§ 132*)— Caebiage of Goods— Injubt to Cabgo— Négligence in 

LOADING. 

In a suit against a shlpowner to recover for damage to a shipment of 
cotton from New Orléans to LIrerpool, whlch on dellvery was found to 
hâve been Injured by fresli water, the évidence, Including the testlmony 
of an Inspector of the New Orléans Cotton Eïxchange, glven from hls re- 
port màde at the tlme, showlng that a certain number of baies were load- 
ed durlng rain, held suffleient to charge respondent wlth liablllty for the 
damage to such baies, but not to the remalnder, which, so far as shown, 
may hâve been wet before they were dellvered to the shlp. 

[Ed. Note. — For other cases, see Shipplng, Dec. Dig. § 132.*] 

In Admiralty. On final hearing. 
See, also, 139 Fed. 67. 

Francis S. Laws and John F. Lewis, for libelant. 
Howard H. Yocum, for respondent. 

J. B. McPHERSON,' District Judge. In June and July, 1903, 
Vincent & Hayne, cotton brokers and factors doing business in New 
Orléans, delivered to the steamship Darien, a vessel owned and op- 
erated by the Leyland Line, 2,152 baies of cotton to be carried to 
Liverpool for certain consignées named in the bills of lading. The 
bills were not offered in évidence, but the respondent admits that 
the cotton was accépted as "in apparent good order and condition." 
Whèn it arrived in Liverpool, 1,877 baies were found to be more 
or less injured, and for this damage the Hbelant paid $2,789.66 in 
the following October. The policy of insurance was not ofïered in 
évidence, and it does not appear; therefore, under which provision 
of that contract the underwriter's liability arose; but, as no ob- 
jection has been made to the libelant's right to brihg the suit, I 
shall assume that the policy covered such damage as appeared 
when the cotton was unloaded at Liverpool, and that the underwrit- 
er may now recover, if Vincent & Hayne could hâve recovered in 
case they themselyes had brought the suit. 

The gravamen of the action is the respondent's négligence at the 

•For other cases lee same topic & i numbsb in Dec. te Am. Dlgs. 1907 to date, & Rep'r Indexa* 
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port of New Orléans at or before the date of loading the cotton. 
After averring the receipt of the baies upon the wharf on several 
days between June 30th and July 14th, the libel thus states the nég- 
ligence complained of: 

"IV. That while the said cotton was so in the possession of the said re- 
epondent for transportatlon as aforesaid, and while the same was in process 
of being loaded on board the said steamship Darien, the said respondent, its 
agents, servants, and employés, not regardlng its said duty In the premises, 
did not take proper care of the said cotton, nor safely or properly stow the 
same on board the said steamship Darien, nor safely dellver the same in a 
like good order and condition at the port of Liverpool as when received. On 
the contrary, while the said cotton was in the custody and under the control 
of the said respondent, a large portion of it was allowed to become greatly 
wet by fresh water and otherwise damaged, and was stowed on board the 
said vessel in a wet and damaged condition, and other portions of tlie said 
cotton were allowed to become greatly wet and otherwise damaged while 
aboard the said vessel, by reason of the hatches being kept open during heavy 
and ralny weather, and other portions of the said cotton were allowed to 
become greatly wet and otherwise damaged, by being stowed in the same com- 
partment and in proximity with the said cotton so wet as aforesaid and 
without proper dunnage. 

"That by reason of the said improper and négligent care and stowage, and 
by reason of the lack of proper dunnage as aforesaid, the said cotton was 
greatly damaged, so that when the same was delivered at the port of Liver- 
pool, 1,877 baies thereof were found to be damaged by the causes aforesaid, 
to the amount of $2,789.66." 

The libelant undertook to prove the respondent's négligence in 
the foregoing respects, but the évidence offered is for the most part 
unsatisfactory. One reason for its lack of persuasiveness may per- 
haps be found in the delay in bringing suit, or, indeed, in making 
any claim upon the respondent for reimbursement. Although Vin- 
cent & Hayne were paid by the libelant not later than October 22, 
1903, the présent suit was not begun until May 5, 1905, nor was 
the claim brought to the respondent's attention meanwhile. No 
testimony was taken until December 12, 1905, so that, when the New 
Orléans witnesses were called, nearly 2^ years after the cotton was 
loaded, it is not surprising to find that without exception they had 
no recollection of the circumstances attending and preceding the ship- 
ment. No one remembered this particular cotton, or could testify 
directly about its condition. No one remembered the weather on 
the days when it was put on board the Darien, and the libelant's 
case in thèse important particulars dépends wholly upon such in- 
ferences as may be drawn from the testimony of several witnesses 
concerning their custom in the transaction of business. For ex- 
ample, the actual condition of the cotton at the time it was delivered 
on the respondent's wharf is evidently an essential matter; but 
there is not a word of direct testimony upon this subject frohi any 
witness that was examined in New Orléans. Nearly ail of the cot- 
ton was traced to or from varions compresses ; but no witness re- 
members it there, or gives us any fîrst-hand information about its 
condition. What was offered upon the subject was this: Several 
witnesses were called through whose hands the cotton had passed, 
but none of them had any personal recollection about it. Two of 
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them were weighers, and testified concerning the character and ex- 
tent of their dutigs. It appeared that they only examine the exter- 
nal appearance of each baie, and do not open it unless there is some- 
thing on the outside to indicate that the contents hâve been dam- 
aged. If the baie is externally in good order, they go no further. 
This particular cotton, they say, must hâve been in good order, 
because they hâve no memoranda that it was in bad condition. The 
proprietofs of several cotton presses were called, and they united 
in testifying that they had no personal knowledge of the cotton in 
question, but that it must hâve been in good condition, or it would 
not hâve been passed by their employés. They agreed that the ex- 
amination made at a press goes no further than the outside of the 
baies, unless there is some external indication that the contents are 
not in good order. 

Evidently this kind of testimony is not very convincing. It is 
concerned entirely with what "must hâve been," and is wholly based 
on the gênerai course of business ; but, even f rom the view point 
of the gênerai course of business, it is plain that damaged cotton 
may successfully pass inspection, unless the outside of the baies in- 
vites attention to their contents. In the présent case I think the 
weight of the testimony is decidedly in favor of the position that 
the baies vk^ere damaged before they reached the presses ; for the 
testimony of ten witnesses (who were also called by the libelant) 
is to the effect that they examined the cotton on its arrivai at Liver- 
pool, where the baies were opened, and that the cotton was not 
only damaged on the outside, but also upon the inside — its condi- 
tion at Liverpool being described from actual examination and per- 
sonal recollection. This kind of testimony I regard as much more 
reliable than the testimony from New Orléans, and I hâve no hési- 
tation in accepting it, and in finding there from that nearly ail the 
cotton in question had already been injured when it was delivered 
to the ship, and that the in jury was attributable to what is known 
as "country damage" — that is, damage that has been donc by ex- 
posure to the weather at railroad stations, or at other places in the 
country, where baies are àwaiting shipment — and that this may hâve 
been done several weeks before the cotton was delivered at New 
Orléans. In this connection it should not be overlopked that the in- 
surance company's own surveyor at Liverpool attributed the injury 
to "country damage," and that the settlement of the loss was made 
upon this basis. 

Thus far I hâve not referred to the testimony of G. W. Hayes, 
an inspector in the employ of the New Orléans Cotton lîxchange. 
H it were not for his testimony, I think it is safe to say that the 
whole of the libelant's case would be very weak indeed; for, even 
with his testimony, there is still some doubt whether any part of 
the case has been made out. He made fréquent reports to the Ex- 
change, and a copy of his report concerning the Darien was offered 
in évidence without objection. The following ia substantially a copy 
of his paper; 
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Date. 




Baies. 


1903. 




received, 


July9. 


Night bef ore : 
Morniiig : 


Cloudy. 




Evening : 


2,529 


" 10. 


Niglit before : 


Clear. 




Mornlng : 


Cloudy. 




Evening ; 


Shower, 


" 11. 


Night before : 
ilorptog : 


Rain. 




Eveiilng : Rain at 2 p. m. 


" 13. 


Nigbt before : 


Clear. 




Moniiiig : 


Cloudy. 




Evening : 


Showery. 



14. Night before : Clear. 
Morning: " 

Evening : " 



Remarks. 

Transferred from S/S Barbadlan 
about 2,100 B/c on wharf and levée 
cov'd., commenced loading. 

About 1,500 B/c on wharf cov'd. 

Worked during rain about 900 B/c 
on wharf & levée cov'd. Worked Sun- 
day the 12th inst. during rain 167 B/c 
marked Plow-6, Hop-4, Duck-2, Bass-8, 
Fawn-9, Fish-4, Clay-7, Hter-1, Cleo- 
11, Juno-8, Mars-5, Irls-Ô, Powl-8, 
Buty-6, Eoe-5, Lioaf-3, Lamb-7, Safe-3, 
Uron-2, Mech-7, Nero-2, Erie-3, PIpe-7, 
Look-2, Lake-2, Utan-2, Shad-3, 
Frog-4, Nine-1, Goat-5, Curb-3, 
Barn-6, Carp-4, Gold-6, wet on wharf 
by rain and loaded in that condition. 
Wharf clear. 

Sailed last night with 2,529 B/c, not 
includlng 168 B/c In transit from Co- 
lon. 



In his examination in chief the witness seemed to be testifying, 
to some extent at least, from his personal recollection; but he ex- 
plained on his cross-examination that he was relying wholly on his 
report (notes, page 16) : 

"Q. Tberefore you know nothing about the cotton, except the dates on this 
page? 

"A. Only on that page. 

"Q. You hâve, 'On the eleventh worked during rain.' You don't say how 
long they worked. I don't suppose you remember auything about It beyond 
the entry hère? 

"A. No. sir. 

"Q. Naturally, after the lapse of two years and a half, you hâve no recol- 
lection as to tlie dates it rained? 

"A. The report of the Exchange shows the exact tlme it rained. 

"Q. I am asking you about your meniory? 

"A. My memory? Couldn't go on that. 

"Q. What you recall is what you see in your book? 

"A. What is in that book. 

"Q. And the extent of that rain, or duration of tliat rain, you don't remem- 
ber auything of now, of your own Knowledge? 

"A. No, sir." 

Giving his entries, therefore, the best eflfect they should receive, 
it appeârs that 167 baies were improperly loaded, becanse they 
were too wet to be prudently stowed. When they became wet the 
witness could not say. He did not know how long the cotton had 
been on the wharf, nor what its condition was when received, al- 
though, after it came into the ship's possession, it seems to hâve 
been covered with tarpatdins. He did not know how thèse 167 baies 
were stowed; but it is inconceivable that the damage to the other 
baies could hâve been caused by thèse, even if they had been satu- 
rated and had been deliberately stowed so as to touch as many dry 
baies as possible. As it seems to me, the testimony of the witness 
cannot possibly go farther than to show that 167 baies were stowed 
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in an unfit condition; and, after some hésitation, I hâve decided to 
hold the ship liable for this proportion of the damage that appeared 
when the cargo was unloaded at Liverpool. How far thèse wet baies 
may hâve affected the rest is too uncertain to be foùnd as a fact, 
and I confine the vessel's liabiHty, therefore, to ^"/istt of the loss 
for vi'hich the libelant settled with the consignées. I am bound to 
add that I do not regard the proof upon this point as very satisf ac- 
tory, and, if the Hayes report had not been ofïered, the évidence 
would be so indefînite that no recovery could be allowed. But, as 
that report was accepted without objection, I cannot help giving it 
a good deal of weight. It is a mémorandum made at the time, 
comprising numerous détails that add to its force. It was made in 
the course of officiai duty, and the probable inference from the en- 
tries is, I think, that the inspector was noting what he believed at 
the time to be an instance of négligent loading on the part of the 
ship. 

No weight has been given in this décision to the vessel's log, or 
to the Liverpool carters' receipts. 

A decree may be entered in accordance with this opinion, the total 
costs to be divided between the parties in the same proportion ; that 
is to say, ^"/istt thereof are to be paid by the respondent, and the 
remainder to be paid by the libelant. 



UNITED STATES T. GUTHRIB. 

Plstrlct Court, S. D. Ohlo, E. D. June 14, 1909.) 

No. 570. 

1. iNTEENAt Revenue (| 40*) — Whisky Containers— Reuse—Ottenses—' 

WlIXFUI-NESS. 

Act Oong. March 3, 1897, c. 379, 29 Stat. 626 (U. S. Comp. St 1901, p. 
2150), prohlblts the reuse of bottles containing whisky bottled In bond, 
without removlng and destroying the stamps. Held, that the crimlnallty 
Involved in the reuse of a bottle containing whislsy bottled In bond, with- 
out removlng and destroying the stamps, does not dépend on its being 
lînowingly and willfully done; the offense belng complète if the bottle is 
reused without destroying the stamps, 

[Ed. Note. — For other cases, see Internai Revenue, Cent DIg. § 100; 
Dec. DIg. § 40.*] 

2. Intbenal Revenue (§ 40*) — Repilling Whisky Bottles— Desteuction of 

Stamps — ^Acts oï Agents. 

A seller of whisky is guilty of vlolating Act Oong. March 3, 1897, c. 
379, 29 Stat. 626 (U. S. Comp. St. 1901, p. 2150), prohibitiug the reuse of 
bottles containing whisky bottled in bond without the removal and de- 
struction of the stamp, though the refllUng of the bottle, without destroy- 
ing the stamp, is the. act of the seller's bartender, or agent, acting withln 
the scope of his employment. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 40.*] 

3. Cbiminal Law (§ 561*) — "Reasonablb Doubt." 

"Reasonable doubt," sufficient to justlfy an acquittai, must be a sub- 
stantial one. In view of ail the évidence in the case, and not a mère pos- 
slbillty of Innocence. It must be a doubt arising ont of the évidence, for 

*For stber casea ses same topic & i nvmbeb in Dec. t Am. Dlgs, 1907 to date, & Rep'r Indexe» 
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which a reason can be given, and siich as would exist in the mind of a 
reasonable man after free, fuU, and careful considération of ail the évi- 
dence, though the law does not require that the évidence should exclude 
ail doubt and amount to absolute certainty. 

[Ed. Note. — For other cases, see Oriminal Law, Cent. Dig. § 1267 ; Dec. 
Dig. § 561.* 

For other définitions, see Words and Phrases, vol. 7, pp. 5958-5972 ; 
TOI. a p. 7779.] 

4. Oeiminal Law (§• 308*) — Presumpmon of Innocence. 

A person accused of crime is presumed to be innocent, and such pre- 
sumption runs in his favor as to every élément of the crime charged, and 
abides with him thronghout the case until removed beyond a reasonable 
doubt. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 731 ; Dge. 
Dig. § 308.*] 

5. Criminal Law (§ 309*) — ^Ohabacter— Pbesiimptions. 

A person accused of crime is not required to call vi^itnesses as to his 
gênerai good charaeter, but will be presumed to be of good character un- 
til such presumption is removed beyond a reasonable doubt. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 738; Dec. 
Dig. § 309.*] 

6. Criminal Law (§ 553*) — Evidence— Ceedibilit y of Witness. 

In considering the credibility of witnesses, the jury should consider 
thelr opportunities for knowledge, their intelligence, conduct on the 
stand, probabillty or improbabllity of their statements, préjudice, or In- 
terest, if any, corroboration, and facts and circumstances disclosed by the 
évidence whicli reflect on their credibility. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §■ 1252 ; Dec. 
Dig. § 553.*] 

Sherman T. McPherson, U. S. Dist. Atty. 
T. S. Hogan, for défendant. 

SATER, District Judge (charging jury). The indictment is laid un- 
der Act March 3, 1897, c. 379, 29 Stat._ 626 (U. S. Comp. St. 1901, p. 
2150), which permits the bottling of distilled spirits in bond and also 
provides a means of raising revenue for the government and for pro- 
tecting the consumer against inferior goods. The bottle mentioned in 
the indictment was fiUed with distilled spirits (whisky) and stamped 
under the supervision of the United States government, by passing 
over its mouth an adhesive engraved strip stamp, at the distillery of the 
Rossville Distillery Company, in Indiana. The stamp lias been broken, 
but still adhères to the bottle. The whisky was intended for domestic 
use. The indictment charges that the défendant, without removing 
and destroying the stamp which had been affixed at the distillery, as 
required by law, unlawfully, knowingly, and willfully reused the bottle, 
thus previously filled and stamped, for the purpose of containing dis- 
tilled spirits other than those placed in it at the distillery. It also 
charges that the bottle was found and taken by the government's 
agents upon the defendant's premises at his place of business, and 
when so found and taken contained whisky and spirits of the proof of 
96 per cent., which, it is said, was not the whisky originally placed in 

•For other cases see same toplc & § ndmbeb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexe» 
171 F.— ,34 
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the bottle at the time of the bottling and stamping at the distillery. 
The plea of not guilty puts in issue every averment of the indictment. 
If the défendant is guilty as charged, he committed an offense which 
subjects him to punishment. 

The bottHng, packing, and casing at the distillery was required to be 
donc under the supervision of a United States storekeeper. Before 
spirits are bottled, the distiller is permitted, in the présence of such a 
storekeeper, to remove, by straining or filtering through cloth, felt, or 
other like material, any charcoal, sédiment, or other like substance 
found therein, and, whenever necessary, to reduce such spirits, by the 
addition of pure or distilled water only, to 100 per cent, proof. The 
storekeeper, who was stationed at the distillery, and who is a man of 
considérable expérience in his line of work, has told you of the mode 
of procédure in the bottling, packing, and casing of spirits at the dis- 
tillery from which the bottle originally came, and that in ail his expéri- 
ence he never knew of any liquor being sent out from there under 100 
per cent, proof. Another gauger of large expérience testified that he 
never saw any whisky bottled in bond below 100 per cent, proof, and 
there is évidence to show that bottles containing such whisky are not 
labeled if it is below that percentage. The efïect of the addition of 
water to whisky is to reduce its proof, and the contention hère is that 
the spirits found in the bottle when the government took possession of 
it, being below 100 per cent, proof, were not those placed in it at the 
distillery. The undisputed évidence is that the proof of such spirits 
is not more than 96 per cent. 

After the liquor was filtered and bottled, it was examined at the dis- 
tillery by boys from 16 to 18 years of âge, who vi'ould hold the bottle 
between them and an electric light, to see whether the spirits were 
clear or not. If any sédiment was detected in the bottle, it was custom- 
ary to refilter the spirits to remove such sédiment. The filtering of the 
spirits is a matter in which the distiller only is concerned, not the gov- 
ernment. There is a sédiment of some kind in the bottle in question. 
Its présence there is important only as it may or may not reflect on the 
reuse of the bottle. There is évidence to show that the distillery people 
washed their bottles before filling them with spirits. One of the gov- 
eniment's experts has expressed the opinion that the liquor now in the 
'bottle was drawn from a barrel. Whence came the sédiment found in 
the bottle? Was the liquor put into an unwashed or imperfectly wash- 
ed bottle ? Was the sédiment in the liquor at the time of bottling ? Did 
the boys, whose duty it was to inspect it by the aid of the electric light, 
perform or fail to perform that duty? \Vas it drawn with the liquor 
into the bottle from a barrel containing such sédiment? Thèse are 
questions you must answer, if you can. The défendant kept barreled 
whisky on his premises and refilled bottles from it. He testified that 
he reused and refilled, as bar bottles, bottles which had contained dis- 
tilled spirits in bond, but says that he had no knowledge of having in 
his possession any bottled spirits under 100 per cent, proof, and always 
removed the stamps and labels from them prior to refiUing them from 
barrels of whisky. He does not know, so he states, whether the whisky 
now in the bottle was taken from a barrel or not. One of the bartend- 
ers testified that he never r^lled a bottle without removing the stamps. 
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The other stated that he reiàlledno stamped bottles, but that there was 
whisky in barrels on the defendant's premises, and drinks were sold 
from refilled bottles. 

You must détermine from the évidence whether or not the liquor 
now in the bottle came from one of the defendant's barrels, and in that 
connection you should consider its percentage of proof , the sédiment in 
it, and ail the other évidence reflecting on the question. If the whisky 
now in the bottle was placed there at the distillery, the défendant is 
not guilty. If he did not reuse the bottle, he is not guilty, no matter 
what the proof of the whisky may be, or how the sédiment in it hap- 
pens to be there. On the other hand, if the whisky which was placed 
in the bottle at the distillery was removed, and the bottle was reused, 
as charged in the indictment, he is guilty. 

The question has arisen : Is it necessary on the part of the govern- 
ment, in order to convict, to show that the défendant knowingly and 
willfully reused the bottle? On that point I charge you that the clause 
of the statute under which the indictment is laid does not make the 
criminality of the act forbidden to dépend upon its being knowingly 
or willfully done, and the government is not therefore required to 
prove that he reused the bottle knowingly and willfully. The reuse. 
for the purpose of containing distilled spirits, of bottles which had 
been filled and stamped under the provisions of the act, was optional 
with the défendant. The statute threw on him the burden of keeping 
within its requirements in case he reused any of such bottles. The 
question is: Did he reuse the bottle mentioned in the indictment with- 
out removing and destroying the stamp that had been previously affix- 
ed to it? If he did, the offense charged was committed, whether he 
did so knowingly or willfully, or not. 

Another question is: What is the attitude of the défendant if the 
bottle was refilled or reused, in violation of the statute, by one of his 
bartenders? His bartenders were his agents. The offense charged is 
of that class in which it is not necessary to prove guilty intent. The 
défendant, being engaged in the business of selling distilled spirits 
which had been bottled while in bond, whether he conducted it by him- 
self or his agents, was bound at his péril to see that there was no reuse 
of any bottle, for the purpose of containing distilled spirits, which had 
once been filled and stamped under the provisions of the act in ques- 
tion, without removing and destroying the stamp previously affixed to 
such bottle. The bottle in question is only about half full. If it was 
refilled, it has been reused. If one of the defendant's agents, acting 
within the scope of his employment, reused the bottle without remov- 
ing and destroying the stamp, the defendant's liability is the same as if 
he had reused it himself, for the reason that the reuse of the bottle, 
without the rempval and destruction of the stamp, is forbidden by posi- 
tive law, and neither ignorance of the statutory requirement nor fail- 
ure to observe it through inadvertence excuses the défendant, whether 
such ignorance or inadvertence is that of himself or that of his agent 
SiCting within thé scope of the agency with which he was intrusted. If, 
therefore, you firid that the bottle was reused in violation of the law, 
and that it was one or both of his bartenders that so reused it, you 
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must then find that his agent or agents, as the case may be, were acting 
within the scope of his or their employment, in order to convict. 

To convict, the government must convince y ou, and each of y ou, of 
the defendant's guilt beyond a reasonable doubt. A reasonable doubt 
must be a substantial one, with a view to ail the évidence in the case, 
and not a mère possibility of innocence. It must be a doubt which aris- 
es out of the évidence — not a mère possible, or conjured up, or imagi- 
nary doubt, but one for which you can give a reason, such a doubt as 
would exist in the mind of a reasonable man after a f ree, f ull, and care- 
ful considération of ail the évidence. The law, however, does not re- 
quire that the évidence should exclude ail doubt, because absolute cer- 
tainty is not required. 

The défendant is presumed to be innocent. The presumption of in- 
nocence runs in his favor as to every élément of the crime charged, 
and abides with him throughout the case until removed beyond a rea- 
sonable doubt. There is also in his favor a presumption of good char- 
acter. This presumption also runs in his favor throughout the case 
until removed by évidence of the character mentioned. He was not re- 
quired to call any witnesses as to his gênerai good character, and his 
failure to do so raises no presumption or inference that it was bad. 

You are the judges of the weight of the évidence and the credibility 
of witnesses. You should consider the opportunities of each for 
knowledge, his intelligence, his conduct on the witness stand, the prob- 
ability or improbability of his statements, his préjudice or interest, it 
any, whether or not he is corroborated or uncorroborated in any way, 
and ail the facts and circumstances disclosed by the évidence which re- 
flect upon his credibility, and then détermine the value to be given to 
his statements. You may retire, and when you hâve reached a verdict 
you may report. 

The jury returned a yerdict of gullty. 



In re JAMES DUNLAP CAEPErT CO. 

(District Court, E. D. Pennsylvanla. July 3, 1909.) 

No. 2,741, 

1. Bankeuptct (§ 341*) — Claims--Allowan<iiî— Statutes. 

Where tlie référée dld not continue considération of a clalm on his own 
motion, the coneluding clause of Bankruptcy Act of July 1, 1898, c. 541, 
I 57d, 30 Stat. 560 (tT. S. Comp. St 1901, p. 3443), providing that ail 
claims which hâve been duly proved shall be aUowed on receipt by or on 
présentation, to the court, unleps objection to thelr allowance shall, be 
made by parties In Interest or their considération be continued for cause 
by the court on Its own motion, dld not apply. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 341.*] 

2. BankrtjptoT (§ 340*) — Claims— Proop. 

Under Bankruptcy Act July 1, 1898, c. 541, § 57d, 30 Stat 560 (tJ. S. 
Comp. St. 1901, p. 3443), providing that claims which hâve been duly 

•For other cases b«« same topic & S nuubxb in Dec. & Am. Digs. 1907 to dat«, tk Rep'r Indexas 
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prored shall be allowed upon recelpt by or on présentation to the court un- 
less objection to their allowance shall be made by parties In interest, a 
sworn proof of claim against the bankrupt Is prima facle évidence of ita 
allégations In case It Is objected to. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 527 ; Dec. Dig. 
I 340.*] 

S. Bankbuptct (§ S31*) — Claims— Validitt. 

Where a banlc had a valld claim against a bankrupt, the fact that an- 
other person had previously flled a claim as a créditer on the same account 
did not préjudice the bank's rlght to offer proof of its debt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. fî 331.*] 

4. Bankeuptcy (§ 340*)' — Claims— Pboof. 

A clalmant's swom statement declared that the goods were sold and 
delivered by clalmant to the bankrupt who was Indebted to claimant by 
reason of such sale and dellvery. Held that the fact that the account at- 
tached to the claim and the affldavlt also recited that the goods were 
sold for the account of R, brothers, a third person, in whose behalf an- 
other claim had been flled on the same account, dId not destroy the pro- 
bative force of the claim as prima facle évidence of Its validity in favor 
of the claimant. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 527 ; Dec. Dig. 
i 340.*] 
B. Bankbuptct (§ 340*)— Claims— Objections— Evidence. 

On an issue as to the validity of a claim against a bankrupt presented 
for allowance, a previously allowed clatm of another créditer on the same 
debt is Inadmissible In support of the objections of the trustée and such 
other creditor. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 340.*] 

In Bankruptcy. 

See, also, 163 Fed. 541. 

George Wentworth Carr, for Sovereign Bank of Canada. 
Henry C. Huey and Porter, Foulkrod & McCullagh, for trustées. 
Carrington & Carrington, for Assets Realization Co. 

J. B. McPHERSON, District Judge. This case présents a peculiar 
condition of affairs. The adjudication was entered on March 30, 
1907, and on April 5th of the same year Reichardt Bros, filed the 
following proof of claim: 

"At New York City In the county and state of New York, on the 28th day 
of March, A. D. 1907, came Joseph Reichardt of No. 5 Hanover Street, New 
York City, in the county of New York, state of New York, doing business aa 
Reichardt Bros, and made oath, and says that the sald the James Dunlap Car- 
pet Company, the corporation against whom a pétition for adjudication of bank- 
ruptcy has been filed, was at and before the fiUng of sald pétition and still 
Is justly and truly Indebted to sald déponent in the sum of eleven thousand 
two hundred twelve and ii/ioo ($11,212.11) dollars; that the sald debt ex- 
Ists upon an account of which a statement is hereto annexed ; that the con- 
sidération of sald debt la as follows: Goods, to wlt, wool sold and delivered 
by clalmant to bankrupt at the request of the bankrupt at the times and In 
the quantlties and for the priées mentioned In the statement hereunto an- 
nexed, whlch statement is a true and correct copy of the books of original 
entry of sald clalmant; that the sald debt was due on December 14, 1906, 
March 15, 1907, and March 21, 1907, the average due date belng February 1, 
1907, and that no note has been recelved for the sald debt nor any judgment 
rendered thereou except as aforesald; that no part of sald debt hàs been 

•For other cases see same tapie ft S kumbsb la Sec. A Am. Dlgs. 1907 to date, * Rep'r Indexes 
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paid; that there are no set-offs or counterelaims to the samè; that déponent 
bas not nor bas any person by hls order or to his knowledge or belief for his 
use had or received any manner of securlty for sald debt whatever." 

To thîs sworn statement was appended an account contaijiing copies 
of three invoices, the items of which are as follo\ys : 

Dec. 14th, 1906. 
The James tKinlap Carpet Co., 
Philadelphia, Pa. 

' To Sovei-eign Bank of Canada, 

25 Fine Street, N. Y. City. 
% lîeichardt Bros. 
Terms 
Cash, less 2%. 

10 Baies Afganlstan Fleece Wool. 
R. B. 
W. W. O. 

153 405 Ibs. 

89 375 " 

102 343 " 

132 406 " 

110 362 " 

1891 Ibs. 

K. B. 

W. W. M. 

012 380 Ibs. 

681 378 " 

637 382 " 

642 370 " 

616 396 " 

■ 1915 Ibs. 

3806 " 
Tare 5 Ibs. each, 50 " 

3756 " at 23 cta. equals $863.88 

Jan. 15th, 1907. 
ïbe James Dunlap Carpet Co., 
Pblladelphla, Pa. 

To Sovereign Bank of Canada. 

25 Fine Street, N. ï. City. 

% Beichardt Bros. 
Terms, 

1% — 10 days. 
60 days net 

100 BalègWhlte Mongolian Fleece. 
R. B. 
W. M. 

Welgbing as per attached, 

. 36357 Ibs. , r 

Tare .5 Ibs. each 500 " 

35857 " at 28 ets. equals $10039.98 
via Penn R. R; 
to Fairhill Station, Pa. 
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Jan. 21st, 1907. 
The James Dunlap Carpet Co., 
Philadelphia, Pa. 

To Sovereign Bank of Canada. 

25 Pine Street, New York. 
% Reichardt Bros. 
Tenns, 

2% — 10 days. 
t!0 dayg net 

Two Baies Colored Boukhara Willowed. 
K. B. 
G. G. 

364 407 IbS. 

80 340 " 



747 
Tare, 5 llis. 10 



737 " at 2;5V, cts. equals $173.19 
Two Baies Ask. Aut. Washed. 



R. B. 
A. A. W. 

40().ï 

4010 


. ;î2.s IbS. 
, . 301 •• 






Tare 5 Ibs. ea. 


624 " 
10 " 


via l'enn R. R. 
To Fairhill Sta. 


014 " i 



014 " at 22 cts. equals $13.5.08 



$308.: 



This claim was duly allowed, and at least one dividend has been 
declared and paid upon it. The Assets Realization Company has 
become the owner of the claim by assignment. 

On February 37, 1908, the Sovereign Bank of Canada presented 
to the référée a claim in the following terms : 

"At Toronto. Canada, on the twentieth day of February, 1908, came Francis 
George Jemmett, of Toronto, Canada, and niade oath, and .says that lie is gên- 
erai manager of the Sovereign Bank of Canada, a corporation Incorporated by 
and under tlie laws of the Dominion of Canada, and carrying on business at 
Toronto, Canada, and that he is duly authorized to make this proof, and saj-s 
that the said the .Tames Dunlap Carpet Co., the corporation against whom a 
l)etition for adjudication of bankruptcy has been flled, was at and before the 
liling of the said pétition, and stlll is, justly and truly indebted to said corpo- 
]'atlon In the sum of eleven thousand two hundred twelve and n/ioo (■'Sll,- 
212.11) dollars ; that the said debt is founded upon an account of which a 
copy Is hereto annexed; that the considération of said debt is as follows: 
Goods sold and delivered by the Sovereign Bank of Canada to the bankruiit 
as shown by said account ; that the said debt was due on December 14, 19()(). 
March 15, 1907, and March 21, 1007 (the average due date being February 1, 
1907), and that no note has been received for the said debt nor any judgnient 
rendered thereon except as aforesaid ; that no part of said debt has been 
paid, although déponent is informed that Joseph Reichardt has flled proof 
of a claim similar to this claim, and that certain dividends hâve been declared 
and paid to Joseph Reichardt or his assignée ; that there are no set-offs or 
counterclaims to the same; that said corporation has not nor has any person 
by Its order or to the knowledge or belief of déponent for its use had or re- 
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ceiyed any manner of security for said debt whatever; tliat he Is duly aii- 
thorized by said Sovereigu Bank of Canada to make tliis alHdavlt, and that 
the aforesaid debt was incurred as and for tbe considération above stated, 
and that such debt to tlie best of tiis kuowledge and beliet still remains un- 
satisfied; that said corporation bas no treasnrei', and that deponent's duties 
include tliose of treasurer within Dominion of Canada." 

To this sworn statement is appended an account identical in every 
Word and item with the account attached to the proof previously 
filed by Reichardt Bros. That thèse two claims refer to the same 
property is so clear that no time need be spent in discussing that 
proposition. Indeed, it is conceded by every person concerned in 
the controversy that both accounts comprise the same merchandise, 
and that the real dispute (whenever it can be reached) is whether 
Reichardt Bros, or the Sovereign Bank of Canada is entitled to the 
benefît of the transaction, whatever it may hâve been, that resulted 
in transferring the merchandise to the bankrupt. But an important 
preHminary question must be determined before the real dispute can 
be attached, namely: Upon whom rests the burden of proving 
the vaHdity or invaHdity of the claim made by the bank? Before 
this question can be decided, certain other facts must be stated : 
When the bank's claim was presented to the référée, his clerk mark- 
ed it: "Filed 3 P. M. February 27th, 1908— O'B." Of course, this 
was a mère notation of the time of présentation, and was neither 
allowance nor the équivalent of allowance. I need scarcely say that 
the allowance of a claim is not a perfunctory act that may be en- 
trusted to an employé. It requires examination and considération 
by the référée, and must be performed by himself. Ordinarily — I 
do not say, necessarily — it should be performed at some meeting of 
creditors, when the act may be donc with a certain degree of pub- 
licity. The bank's claim, therefore, being in the custody'of the réf- 
érée, but not yet allowed, objections were duly filed by the trustée 
and by the Assets Realization Company, and thèse objections were 
heard in the following September. At this meeting, ail parties in 
interest being represented by counsel, the notes of testimony show 
this brief proceeding: 

"Attorney for Bank: Mr. Référée, I offer In évidence the proof of debt of 
the Sovereign Bank of Canada and ask for Its allowance. 

"Attorney for Assets Co.: We object. 

"Attorney for Bank: We rest. 

"Attorney for Trustée: We ask for addltional proof of clalm. 

"Attorney for Bank: I want to ask the other side If it is their intention 
to ofïer any further proofs. 

"Attorney for Assets Ce: At this point of the case I refuse to oft^er any 
évidence. 

"Attorney for Bank: Then we move for dismissal of the objections. 

"Attorney for Assets Oc: When I refused to offer any évidence, I did that 
with the utmost respect to the court and reserve to ourselves, if the décision 
of the court does not agrée with us, the right to p^oduce évidence or not after 
we hear the décision of the court." 

Thereupon argument was had, and a few days later the référée 
filed an opinion, in which he stated the questions for décision as 
follows : 
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"(I) Is the proof of debt filed by tlie claimant herein prima facie proof of 
the iiidebtedness of the bankrupt to tlie elaimant? 

"(2) Is the claim filed ambiguous or not, and, if aml)iguous. is it so much 
so as to require further proof by the claimant of its allégations? 

"(3) Should the objections of the trustée and the Assets Réalisation Com- 
pany be dismissed for lack of proof and the claim of the Sovereign Bank of 
Canada he allowed? 

"(4) Is the Reichardt proof of claim évidence of its contents in a proceed- 
Ing to disallow the claim of the Sovereign Bank of Canada? And, if so, is 
it adverse évidence? And, if adverse évidence, is it sufficient to rebut the 
prima facie case made by the claimant's proof of debt (if such prima facie 
case shall be considered to hâve been made by it) ?" 

Without discussing thèse questions, the référée ordered: 
"That the motion of the claimant to dismlss ail objections be denied, and 

the claimant is directed to proceed with the taking of testimony in support 

of its claim if it so desires." 

And he certified the questions to the district court for its décision 
thereon. 

It will be observed that the order does not distinctly décide any 
one of the foregoing questions, and therefore leaves the court in the 
dark concerning the reasons that led the référée to his conclusions. 
In such a situation I can only suppose that some or ail of the ob- 
jections filed by the trustée and by the Assets Realization Company 
were regarded by the référée as sufficient to prevent the allowance 
of the claim, and accordingly it becomes necessary to examine thèse 
objections, although I think they need not be taken up seriatim. 
At this point, however, it should first be noted that the référée did 
not continue the considération of the claim for cause upon his own 
motion, and therefore that the concluding clause of section 57, sub- 
sec. "d," Act July 1, 1898, c. 541, 30 Stat. 560 (U. S. Comp. St. 
1901, p. 3443), does not apply. It is the preceding clause of that 
subsection that requires attention: 

"Clalms whlch hâve been duly proved shall be allowed upon receipt by or 
upou présentation to the court, unless objection to their allowance shall be 
made by parties in interest. » * » " 

Was the bank's daim "duly proved"? Not, was it definitely and 
fînally proved, but was it sufficiently proved, proved prima facie, so 
as to require its allowance "unless objection * * * be made by 
parties in interest"? Or, as no évidence other than the claim itself 
was ofïered, did the claim constitute due prima facie proof? This is 
no longer an open question since the décision of the Suprême Court 
in Whitney v. Dresser, 200 U. S. 532, 26 Sup. Ct. 316, 50 L. Ed. 584, 
in which it was distinctly ruled that a sworn proof of claim against 
the bankrupt is prima facie évidence of its allégations in case it is 
objected to. 

The first question certified by the référée must therefore be an- 
swered in the affirmative, unless (as is suggested by the second ques- 
tion) there is something in the présent case that requires the court 
to distinguish it from Whitney v. Dresser. The objectors find such 
différence in the claim itself, and point to the fact that the account 
which is part of the claim states that the goods were disposed of 
to the bankrupt for "a/c Reichardt Bros."; and that the claimant's 
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affidavit déclares that the goods were sold and delivered "as shown 
by said affidavit," and déclares, further, that 

"Déponent is inforuied that Joseph Reichardt has flled probf of claim sim- 
ilar to this claim, and that certain dlvidends hâve heen declared and paid 
to sald Joseph Keichardt or his assignée." 

The déclaration that "déponent is informed," etc., may be at once 
dismissed as superfluous and irrelevant. If the bank has a valid claim, 
the fact that another person has previously corne forward as a crédi- 
ter upon the same account does not in the least affect the bank's 
right to ofïer proof of its debt. The two claims may corne into con- 
flict, from which only one may émerge, but that is a subséquent mat- 
ter, and does not impair the bank's right to présent its proof in the 
ordinary way. What, then, is the efïect of the remaining statement 
in the account and in the affidavit that the goods were sold for "a/c 
Reichardt Bros."? It is argued that this is a "circumstance" that jus- 
tified the référée in demanding further évidence (Re Sumner [D. 
C] 101 Fed. 226) ; and also that the quoted phrase makes the claim 
"self-contradictory," so that Whitney v. Dresser no longer applies (Re 
Castle Braid Co. [D. C] 145 Fed. 324). I think it is undoubtedly 
true that the words "a/c Reichardt Bros." are capable of several con- 
structions, and, it may be, that, if the référée had found the condition 
of the claim to be unsatisfactory because thèse words may bear 
one of two or three meanings, he might hâve been justified in con- 
tinuing the considération of the claim upon his own motion until 
the claimant should hâve resolved the ambiguity. But he did not 
so continue it, and the question therefore remains whether, in an at- 
tack by other creditors, the ambiguous words should hâve the efifect 
of destroying the probative force that the claim would otherwise 
hâve. In my opinion they do not hâve such efïect, because the sworn 
statement of the claimant déclares that the goods were sold and 
delivered. by the claimant to the bankrupt, and that the bankrupt is 
indebted to the claimant by reason of such sale and delivery. The 
affidavit and the account must be taken together, and, while the ac- 
count alone is capable of more meanings than one, the affidavit as- 
serts what meaning the account should bear, and prima facie, there- 
fore, this is the meaning which the entire claim is to hâve. Accord- 
ingly the second question should receive the answer that the bank's 
claim is not so ambiguous as to require further proof from the claim- 
ant at the présent time. 

The third and fourth questions may be considered together. The 
trustée and the Assets Realization Company offered no évidence, and 
it might be sufficient to close the discussion at this point, and to dé- 
cide, without more, that the prima faciès of the bank's claim must 
prevail. But, although the Reichardt claim was not formally offer- 
ed in évidence, I think it would be taking a narrow view to hold that 
the référée was obliged to shut his eyes altogether to that account, 
especially in contemplation of the fact that the bank's claim itself 
calls attention to this matter and to the payment of dividends upon 
the duplicate account. What efïect, then, if any should be given to 
the Reichardt claim in the présent inquiry? In my opinion the an- 
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swer should be that no effect is to be given it in the pending pro- 
ceeding. Perhaps the référée might bave been justified in permitting 
the existence of this daim to bave some infînence upon his décision 
vvhether or not he would continue the considération of the bank's 
claim upon his own motion; but I need not décide the point, since 
the considération was not thus continued. The bank's claim is now 
before the court upon the objections of the trustée and of another 
créditer, and upon thèse objections alone; and the exact question is 
whether in such a situation the previously allovved claim of the other 
creditor is compétent évidence to support the objections. In my opin- 
ion it is not compétent. The claim is a mère ex parte affidavit, and, 
while the bankruptcy act gives it a certain degree of probative force 
in a particular situation — that is, when the claim itself is objected 
to — the gênerai rules of évidence exclude it in other controversies. 

It foUows, therefore, that the fourth question should be answered 
in the négative, and that the answer to this question, taken in con- 
nection with the foregoing ansvvers to the first and second questions, 
would ordinarily require a dismissal of the objections and an allow- 
ance of the bank's claim. The trustee's objection is: 

"That said claim is a duplication of the claim already filed by Relchardt 
Bros, and upon vvhlch dividends hâve been allowed, and also for the reason 
that said clainis do not appear upon the books of the bankrupt company as 
a creditor." 

The objections of the Assets Realization Company are as follows : 

"(1) That said elalm is not allowable against this estate in accordance with 
the bankruptcy laws. 

"(2) That the said Soverelgn Bank has been gullty of lâches in the filiug 
of said claim. 

"(3) That said claim is not on its face a valid claim against this estate. 

"(4) That to allow said claim would be a fraud upon this exceptant and the 
other creditors. 

"(5) That said Sovereign Bank has no provable claim against this estate. 

"(6) That the said Sovereign Bank had knowledge of the filing ot the claim 
by Keichardt Bros., and should be estopped at this time from flling any claim 
against the estate. 

•'(7) That said Sovereign Bank never had a provable claim against this 
estate. 

"(8) That this exceptant, the Assets Realization Company, was an inno- 
cent purchaser for value without notice of any equities in favor of the Sover- 
eign Bank of said claim of Reichardt Bros., and therefore to allow the daim 
of the Sovereign Bank would be a fraud upon this exceptant. 

"(9) That said claim is a duplication of the claim already filed by Reichardt 
Bros., and upon whieh dividends hâve been allowed, and also for the reason 
that said claim does not appear upon the books of the bankrupt company as 
a creditor, and ask that formai proof of said claim be made." 

But, as the intention of the parties was merely to raise the légal 
questions that hâve now been decided, and not to shut ofï the ob- 
jectors from attacking the bank's claim upon such substantial grounds 
as may exist, the court hereby directs that the referee's order be set 
aside, anS that the objectors to the claim be required to ofifer what- 
ever évidence they may see proper to produce in support of their ob- 
jections. Such évidence to be completed on or before October S, 1909, 
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AMHEICAX CAN CO. et al. v. ERIE PRESERVING CO. 
(Circuit Court, W. D. New York. February 20, 1900.) 
''~'~ No. 332. 

1. Receivers (§ 12*)^lNS0LVENcy— Appointmbnt or Receiver. 

A fédéral court of equity has jurisdictioii to appoint a receiver for an 
Insolvent corporation at suit of a gênerai creditor, where the objection 
tliat it is not a judgment creditor is waived by the corporation, 

[Ed. Note.— For other cases, see Receivers, Cent. Dlg. § 18; Dec. Dig. 
I 12.*] 

2. Receivers (i' 32*) — Insolvency— What Constitutes. 

An allégation in a bill that a corporation cannot pay its current obli- 
gations as they mature, and is unable in the ordinary course of its busi- 
ness to pay its liabilities, is a proper and sufflcient allégation of insol- 
vency In a suit in equity. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 46; Dec. Dig. 
I 32.*] 

3. Receivers (§ 90*) — Repeesenting Creditors. 

A receiver appointed for an insolvent corporation in a suit for its dis- 
solution and the windlng up of Its afCairs may contest the validity of 
liens or pledges made by the corporation in behalf of its gênerai creditors. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. § 164 ; Dec. Dig. 
§ 90.*] 

Actions by and against receivers of fédéral courts, see note to J. I. 
Case Plow Worlis v. Finlis, 20 C. C. A. 49.] 

4. PiEDQE8.(§ 11*) — Nature and Essentials— Delivery and Possession. 

It is essential to the validity of a pledge that the pledgee take and 
maintain an open, exclusive, and uuequivoeal possession such as to give 
reasonable notice to third parties that the ostensible ownership of the 
property is in hlm. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. |§ 28-35; Dec. 
Dig. § 11.*] 

5. Pledges (§ 11*) — Nature and Essentials— Delivery and Possession. 

A preserving coinpany leased the warehouses at its factories to a ware- 
housing Company under an agreement that ail of its products which were 
placed therein should be subject to a lien to such warehousing company. 
From time to time, on réquisitions from its superintendent, vs^ho wae also 
made custodlan of the warehousing company, the latter issued warehouse 
receipts for certain of the goods, which receii)ts the preserving company 
pledged as collatéral security. The warehouses were not marked, nor 
was anything done to Indicate their possession by the warehousing com- 
pany, except to record the leases, which were not required to be recorded, 
nor were the goods covered by the receipts separated from the others or 
in any way marked. Held, that there was not such visible possession of 
the property by the warehousing company as to render the receipts ne- 
gotiable or to constitute a valld pledge as against receivers of the pre- 
serving company. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. §§ 28-35; Dec. 
Dig. i 11.*] 

6. Pledges (§ 11*) — Invalid Pledge. 

Where the parties to an attempted pledge omit an essential élément, 
such as a visible delivery of possession to the pledgee, resulting in a se- 
cret Incumbrance of the property, no équitable lien arises in his favor as 
against gênerai creditors of the pledgor or a receiver representiug them. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. §§ 28-35 ; Dec. 
Dig. § 11.*] 

•For otlier caseB see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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7. Waeehouembs (I 15*)— Wahehouse Eeceipts— Teansfee as Pledge. 

Wareliouse reeelpts Issued by the treasurer of a corporation and dellv- 
ered as collatéral security for money borrowed by the corporation, cov- 
erlng goods of Its manufacture, whlch remalned In its warehouses mln- 
gled with its other goods and without any visible change of possession, 
indorsed by the corporation as collatéral security, did not constitute a 
valid pledge nor create an équitable lien as agalnst gênerai creditors. 

[Ed. Note. — For other cases, see Warehousemen, Dec. Dig. § 15.*] 

8. Waeehousemen (8 15*) — Warehouse Rkceipts— Natube and Requisites. 

To constitute a negotlable warehouse recelpt it must hâve been issued 
by one engaged In the business of warehousing. 

[Ed. Note. — For other cases, see Warehousemen, Cent. Dig. § 31; Dec 
Dig. 1 15.*] 

In Equity. On exceptions to master's report. 

Rogers, ll^cke & Babcock (Chauncey J, Hamlin, on the brief), for 
claimants. 

Hull & Comstock, for receivers. 

Love & Keating, for intervening creditors. 

HAZEL, District Judge. This controversy relates to the validity 
of warehouse receipts issued by the American Warehousing Company 
upon the assets of the Erie Preserving Company, consisting of a large 
quantity of canned vegetables and fruits stored in the factories of the 
latter company at Irving, North Collins, and at Model City, in the state 
of New York. The material questions to be decided are : First, wheth- 
er upon the elicited facts the différent warehouse receipts indorsed by 
the défendant to Arbuthnot, Latham & Co., the New York County Na- 
tional Bank, Conrad Heinrich Donner, and Ladenburg, Thalmann & 
Co., as security for loans and advances, were in fact pledges of the 
goods covered by the receipts, and, if so, were such pledges valid 
against the gênerai creditors ? Second, whether, if the warehouse re- 
ceipts in évidence did not constitute valid pledges of the property, 
hâve the claimants équitable liens which are superior to the title of the 
receivers ? And, third, whether the receivers merely represent the Erie 
Preserving Company, and therefore cannot controvert the validity of 
the warehouse receipts, a right not possessed by the défendant. 

The proposition last stated will be considered first. Briefly stated, 
the bill allèges the jurisdiction of the court from a diversity of citizen- 
ship of the parties, the insolvency of the défendant, and that unless 
receivers are appointed by the court the property will be sacrificed, and 
it prays for the dissolution of the corporation. The answer of the 
défendants admitting the insolvency, and the material allégations of the 
bill consented that receivers be appointed to take charge of the as- 
sets of the corporation. 

The complainants ara contract creditors. Ordinarily a receiver can- 
not be appointed for a corporation at the instance of a creditor who 
has not recovered judgment upon his claim and exhausted his légal 
remedy, yet, where a défendant who is confessedly insolvent has waiv- 
ed the objection that a complainant is not a judgment creditor, there 
is no longer room for doubting the jurisdiction of a fédéral court of 

*For ather casea >ee sam» topic & i nvmbeb In Dec. ft Am. Digs. 1907 to date, & Rep'r Indexe* 
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equity to appoint a receiver. Metropolitan Raiiroad Receivership, 208 
U. S. 90, 28 Sup. Ct. 219, 52 L. Ed. 403; Cook on Corporations (6th 
Ed.) § 863; Tompkins v. Catawba Mills (C. C.) 82 Fed. 780. The 
allégations in the bill that the défendant could not pay its current obli- 
gations as they matured, and that it was unable in the ordinary course 
of its business to pay its existing and enforceable liabilities, was a prop- 
er and sufficient allégation of insolvency. Brouwer v. Harbeck, 9 N. 
Y. 593; 16 American & English Ency. of Law, 636; Buchanan v. 
Smith, 16 Wall. 277, 21 h. Ed. 280; Herrick v. Borst, 4 Hill (N. Y.) 
652. 

"Insolvency," as the term is used in equity, is clearly diiïerentiated 
from the meaning which is given it by the bankruptcy act. It is in- 
sisted by çlaimants: That the receivers stand solely in the shoes of 
the insolvent corporation, which could not dispute the validity of its 
pledges ; that such receivers were appointed to protect and conserve 
the property of the défendant; but that they are entirely devoid of 
the relation to the gênerai creditors that a trustée in bankruptcy oc- 
cupies, and therefore cannot urge the invalidity of the warehouse re- 
ceipts. But this is not a tenable proposition. The cases cited by coun- 
sel for complainants are not applicable to the facts under considéra- 
tion. The receivers herein were appointed not merely to préserve and 
protect the property of the défendant during the pendency of the ac- 
tion, but were charged with such additional powers and duties as a 
court of chancery may specially confer upon them. It is true that a 
receiver takes the property subject to ail valid liens, and in matters of 
title represents the corporation; but there is an exception to this rule. 
Such is not only the law of this state as announced in Pittsburg Car- 
bon Company v. McMillin, as Rfeceiver, 119 N. Y. 46, 23 N. E. 530, 
7 L. R. A. 46, but in Casey v. Cavaroc, 96 U. S. 467, 24 E. Ed. 779, 
the Suprême Court applied the doctrine in an action wherein a receiver 
was appointed of a national banking institution. In the casé of Pitts- 
burg Carbon Company v. McMillin, supra, it was claimed that the re- 
ceiver occupies no différent position than that of the corporation whom 
he represents. The court, by Andrews, J., says : 

"The receiver unités in himself the right of the trust combination, and also 
the ïight of creditors, and that he may. assert a claim as the représentative 
of ereditors, which he liiight be unable to assert as a représentative of 
the coœbinatioii merely. ïhe gênerai rule is well established that a receiver 
talies the title of the corporation or individual whose receiver he is, and that 
any défense which would hâve been good against the former may be asserted 
agalnst the latter; but there is a recognlzed exception, which perniits a 
receiver of an insolvent individual or corporation, in the interest of cred- 
itors, to disaftirm dealings ot thé debtor In fraud of their rlghts." 

And in U. S. v. Churchof Jésus Christ, 5 Utah, 538, 18 Pac. 35, it 
was held that a receiver may resist an illégal assignment as to cred- 
itors of a corporation made before the dissolution. See, also, Beach 
on Equity, vol. 2, § 945 ; Citizens'. Bank & Trust Co. v. Union Mining 
& Gold Co. (C. C.) 106 Fed. 97; Gluck & Becker on Receivers of Cor- 
porations, p. 2. 

In Hewit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 
4R L. Ed. 986, the court had before it a contract of a conditional sale. 
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which, according to the statute of this state, is not void as to cred- 
itors. The court said : 

"A lien which is good against the bankrupt and as to ail its credltors ia 
good against the trustée." 

The language quoted emphasizes the view that a trustée in bank- 
ruptcy may urge that a Hen is not vahd against a bankrupt. Certain- 
ly this principle appHes to a receiver charged with the responsibihty 
of winding up the aiïairs of a corporation and making équitable dis- 
tribution among the creditors. The possession and control by the re- 
ceivers of the property of the insolvent corporation estopped the recov- 
ery of judgment liens against the property by creditors, and it would 
indeed be an astonishing proposition that the receivers cannot in be- 
half of the creditors assert the illegality of the pledges in controversy. 
See, also, Savings & Trust Company v. Bear Valley (C. C.) 93 Fed. 
339; Mercantile Trust Co. v. Southern Co., 86 Fed. 711, 30 C. C. A. 
349 ; Gutterson v. Gould (C. C.) 151 Fed. 72. 

The next question was whether there was an actual or constructive 
transfer of the property to the warehousing company by the défendant. 
The proofs show that the warehousing company leased in writing of 
the défendant its three warehouses. Under the contract the défendant 
was to deliver at the factories to the warehousing company ail the 
canned goods therein contained, and it was to hâve a first lien upon ail 
such goods, whether covered by the warehouse receipts or not. A 
custodian was employed, who, however, was also the superintendent 
of the preserving company, and who was to receive for his services 
as custodian 1,he sum of $200 per month. The custodian, Wode, 
swore that a check for the said amount was regularly received by him, 
but that pursuant to previous arrangement with the défendant he in- 
dorsed the said checks over to the défendant, and no compensation 
was retained by him for his said services as custodian. 

In explaining his duties as custodian he says that he commonly made 
réquisitions in behalf of the défendant upon the warehousing company 
to issue warehouse receipts covering the property and made weekly 
reports of his transactions to the warehousing company showing that 
the goods specified in his réquisition were in storage at one of the fac- 
tories. Later the différent warehouse receipts were on delivery in- 
dorsed by the défendant and negotiated with the claimants. There 
was a mingling of the pledged and unpledged goods at the factories; 
but the specified stock for which warehouse receipts were issued was 
not at any time reduced below the quantity indicated in such receipts 
or in the filed reports of the custodian. The custodian visited some 
one of the factories almost daily, except the factory at Model City, 
which he visited about once every month. The employés at the fac- 
tories were under his charge and direction solely as superintendent of 
the défendant, and not as custodian. He testified that before issuing 
a réquisition for a warehouse receipt he would communicate with the 
factories to ascertain from an employé of the défendant whether a cer- 
tain quantity and kind of canned goods were in storage. None of 
the said goods were set aside or segregated from what had not been 
pledged. No marks or tags to give notice of the pledge were affixed 
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to the goods or building in which they were contained, save as indi- 
cated in the following excerpt f rom his testimony : 

"Q. Now, in any of the cases covered by thèse réquisitions, did you put any 
mark on the goods alleged to be covered by those papers, Indicating to whom 
they belonged, or whether they were set apart, pursuant to thèse papers, or 
any otber? A. Why, I did occasionally, but not very often; no. Occasion- 
ally I simply put a little board on there and say 'A. W.,' which happened to 
be my Initiais, 'Adam Wode,' as well as the American Warehousing Company's 
initiais, and I did not think it necessary, and did not want to make any 
great dlsplay on account of employés, etc., so I did not put any designating 
mark on them as a gênerai tbing ; no. And wheu I did put this mark on, 'A. 
W.,' it did not indicate the humber of cases o£ the klnd that I intended to 
be covered by it. So that in ail cases referred to in my direct testimony 
there was no physical change of the goods after receiving the papers and 
sending them in to the warehousing company ; no change after that. They 
were left In the same position they were before, exactly." 

True, after the receivers were appointed, tags and marks were plac- 
ed by the warehousing company upon a portion of the pledged prop- 
erty; but such belated action is now unavaihng. The good faith 
of the claimants in negotiating the warehouse receipts or in loaning 
the money to the défendant is not entitled to much weight, if in fact 
there was no actual or constructive dehvery of the property pledged. 
The mère intention to comply with the essence of a pledge or a ne- 
gotiable warehouse receipt is insufficient. Hook v. Ayers, 80 Fed. 
978, 26 C. C. A. 287. For it is quite well settled that the requirements 
of the gênerai law oblige the pledgee to give reasonable notice to third 
parties that the ostensible ownership of the property pledged is in 
him; and, moreover, to obey its légal requirements he must resort to 
such reasonable means as the circumstances demand iij order to give 
to third parties such information. 

In the case at bar the pledgor did not surrender the possession 
of the property pledged in such a way as to acquaint others with whom 
it dealt as to the real possessor of the property. The adjudications 
hold that a pledgee must take and maintain an open, exclusive, and 
unequivocal possession. Security Warehousing Co. v. Hand, 143 Fed. 
32, 74 C. C. A. 186, affirmed 206 U. S. 415, 27 Sup. Ct. 720, 51 I^. Ed. 
1117. In the cases cited by counsel for claimants the facts to show 
delivery of the property pledged were palpably stronger than hère. 
It is not required that there should be a transference from one locality 
to another ; but where a constructive delivery is relied upon there must 
be more than a mère "semblance of an attempt at such change of pos- 
session." In Bush V. Export Storage Co. (C. C.) 136 Fed. 918, the 
property pledged was inclosed separate from other property of a simi- 
lar kind and marked oiï by placards and other indicia to indicate pos- 
session in the Warehousing Company. In Love v. Export Storage 
Co., 143 Fed. 1, 74 C. C. A. 155, a conspicuous placard was attached 
to the fence surrounding the pledged lumber, giving notice of pos- 
session by the storage company. So, also, in Union Trust Co. v. Wil- 
son, 198 U. S. 535, 25 Sup. Ct. 766, 49 L. Ed. 1154, the facts indubi- 
tably disclosed possession in the trust company. In Philadelphia 
Warehouse Co. v. Winchester (C. C.) 156 Fed. 600, there were signs 
and placards placed by the warehouse company on the leased premises 
in such a way as to attract the attention of persons of ordinary Intel- 
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ligence and of such creditors and others as were likely to visit the leas- 
ed premises. In re Rodgers, 125 Fed. 169, 60 C. C A. 567, a case re- 
lied upon by the receivers in support of their contention, signs were 
placed on the walls of separate floors of the building showing that the 
storage company was in possession of the premises ; but there were no 
notices on the outside. The court said that the signs were obscure 
and net readily observed, and, as the pledged property remained in the 
possession of the bankrupt and under his control, the court believed 
that the entire arrangement was a device to enable the bankrupt to 
borrow money upon secret liens. In Security Warehousing Co. v. 
Hand, supra, the Suprême Court, speaking of the changed possession 
of the property in that case, emphasized the fact that no signs were 
displayed to the passers-by, and held that, unless there is delivery, the 
warehouse receipts are not entitled to pass as negotiable instruments. 
In that case the question arose under the warehousing statute of the 
State of Wisconsin that warehouse receipts should represent property 
stored in a public warehouse. 

Although under the warehousing act of this state it is not required 
that the property pledged should be stored in a public warehouse, nev- 
ertheless the principle laid down in the Hand Case relating to the de- 
livery and change of possession of pledged property or the negotia- 
bility of a warehouse receipt is applicable to the case at hand. I am 
convinced that, where an arrangement existed between the parties by 
which the pledged property was to remain under the control of the 
bailor, conspicuous notice showing the actual relations of the contract- 
ing parties is required, so that it would not be supposed by persons 
dealing with the bailor that the property was secretly incumbered. The 
défendant was given permission by the warehouseman to sell the 
pledged property subject to its replacing the goods sold with others. 
From the repayment by the défendant to the warehousing company 
of the monthly wages paid to the custodian the inference would seem 
to be warranted that the claimed delivery of the property to the custo- 
dian was scarcely such as the law contemplâtes to efïectuate a change 
of possession to constitute a valid lien against creditors. 

The évidence in its entirety is open to the impression that the pre- 
serving company was désirons of concealing the true ownership of 
the canned goods without imparting to the public the actual situation. 
That the premises were leased for one year to the warehousing compa- 
ny, and said lease recorded in the office of the clerk of the county 
where the property was stored, is unimportant. The statute does not 
require such recording, and consequently to do so voluntarily cannot 
be considered as a notice to creditors of the liens or of change of pos- 
session from the preserving company to the warehousing company. 
A person dealing with the défendant or extending crédit to it is not 
required to first examine the records to ascertain if the premises and 
the factory under its control and wherein it daily conducts its busi- 
ness had not been leased to another. This is not a case where the ti- 
tle has been transferred to the créditer and the property sold by the 
debtor for his benefit. The property was sold from time to time by 
the défendant, who in each instance substituted other property of a 
like kind for that sold. 
171 F.— 35 
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This is a case where the essential éléments of the pledge failed, in 
that the pledgee never parted with the possession of the property. It 
is not intended to hold that property pledged as collatéral security may 
not be stored by the pledgee at such place as he sélects, or that the 
warehousing company cannot designate as custodian an employé of 
the pledgor; but, where the possession in the pledgee is claimed to 
be constructive, to give negotiability to a warehouse receipt the acts 
of the parties must clearly point to it, and not leave the transaction 
open to the impression that the pledge was false or fictitious. If de- 
livery is eflfected by storing the property in the warehouse of the 
pledgor under an agreement that the warehouseman shall for his con- 
venience store it therein, then ail the more reason why the warehouse- 
man should give reasonable notice of his lien. In such circumstances 
the pledged property should be segregated f rom the unpledged and 
proper notice posted evidencing the lien. In short, the acts of the 
warehousing company must be such that it may reasonably be perceiv- 
ed that it has power and control over the property. 

In the présent case a Constructive delivery certainly was not impos- 
sible of performance; but in the essential requirements of ?, vahd 
pledge or a negotiable warehouse receipt there has not been such com- 
pliance with the law as the situation and circumstances demanded. 
The contention that a large sum of money was advanced in good faith 
to the défendant in considération of the supposed validity of the pledge 
and warehouse receipts which increased its assets is without spécial 
force. There was nothing to prevent the acceptors of the warehouse 
receipts from legally protecting themselves, and, having omitted so to 
do, they can bave no greater right than the gênerai creditors. Casey 
V. Cavaroc, supra. The case of Parshall v. Eggert, 54 N. Y. 18, cited 
by the claimants, is not in conflict with the views herein expressed. 
In that case the identical property pledged to the bank came into its 
possession before the sheriff made a seizure under an attachment at the 
instance of an intermediate créditer. 

No équitable lien enforceable against the receivers was created in 
favor of the claimants by the transaction under considération. As 
the essential éléments of a pledge must be perfected by delivery of the 
property to the pledgee, no equities can be invoked against the gêner- 
ai creditors where such élément is absent, and where the property was 
not mixed beyond tracing or identification. Quoting from Mr. Jus- 
tice Bradley in Casey v. Cavaroc, supra : 

"Equlty wlll not regard that as done which has not been doue, when It 
would injure third parties who hâve sustained détriment and acquired rlghts 
by the acts that are done." 

It has been fairly established by the undisputed évidence that the 
warehouse receipts indorsed by the défendant to Arbuthnot, Latham 
& Co. and the New York County National Bank were constructively 
fraudulent as to creditors of the insolvent corporation, and that the in- 
debtedness arising from such warehouse receipts are not entitled to 
priority of payment by the receivers. Moreover, under section 67 of 
the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. 
St. 1901, p. 3449]), a lien not valid against gênerai creditors for want 
of recording or for other reasons cannot remain effectuai or subsisting 
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against the trustée of thç bankrùpt or a receiver representing such 
creditors. So hère an équitable lien does not exist wliere the parties 
omit an essential élément of the pledge or lien resulting in secretly in- 
cumbering the property. 

In re the daims of Heinrich Donner and Ladenburg, Thalmann & 
Co., the material facts are substantially as follows : It was the cus- 
tom of the défendant corporation to hâve its notes discounted by 
claimants, and at each time to exécute a writing purporting to ware- 
house a certain amount of its product with one Sheridan, who was its 
treasurer, and who forwarded the receipts specifying the amount and 
character of the canned goods to the claimants. In the course of deal- 
ing, receipts which had been negotiated by claimants were surrendered 
from time to time ; but Sheridan replaced them by others covering 
goods of similar brand and grade to protect the defendant's renewal 
drafts. Sheridan was not an independent warehouseman. The évi- 
dence discloses that the goods specified in the documents were not set 
apart or marked to indicate that a lien had been placed on them. Be- 
fore issuing a warehouse receipt, Sheridan testifies that he invariably 
examined the books of the défendant to satisfy himself that the goods 
were in the warehouse. Such a supposititious deHvery certainly was 
not sufficient to give negotiability to the warehouse receipts. 

As a "warehouseman" concededly is a person who receives goods 
and merchandise to be stored in his warehouse for hirfi, it is manifest 
that Sheridan does not come within this définition. The authorities 
hold that, to entitle claimants to a lien upon the property specified in 
the documents purporting to be warehouse receipts, it rtiust be shown 
that such receipts or documents were issued by one engaged in the 
business of warehousing. Yenni v. McNamee, 45 N. Y. 614; Far- 
mers' & Mechanics' Nat. Bank v. Lang, 87 N. Y. 209 ; Franklin Na- 
tional Bank v. Whitehead, 149 Ind. 560, 49 N. E. 592, 39 L. R. A. 725, 
63 Am. St. Rep. 302. The purported warehouse receipts, in view of 
the evidential facts, cannot operate as a parting of possession by de- 
livering the property to Sheridan either as bailee or custodian for the 
bailee. In form there is a pledge of the property with the claimants 
as collatéral security; but such receipt in my judgment cannot be giv- 
en any other or différent effect than as a security for the payment of 
the amount loaned upon it. The document was, I think, a mère pledge 
unaccompanied by delivery or mortgage covering the property, and 
was void for lack of filing in compliance with the statute. Yenni v. 
McNamee, supra ; Siedenbach v. Riley, 111 N. Y. 567, 19 N. E. 275; 
Willets V. Hatch, 132 N. Y. 46, 30 N. E. 251, 17 L. R. A. 193. Nor 
can the claimants hâve declared an équitable lien upon the canned 
goods, inasmuch as any right which they had in the property as here- 
inbefore stated could not affect the général creditors in view of the 
situation after the defendant's insolvency and the appointment of re- 
ceivers. See, also, 1 Pomeroy, Eq. Jur. § 165 ; Seymour v. Falls, etc., 
25 Barb. (N. Y.) 284; Peck v. Jenness, 7 How. 630, 12 L. Ed. 841. 
It is true that possession is not essential to the existence of an équi- 
table lien ; but the rule is différent where it appears, as hère, that the 
property claimed to hâve been pledged was mixed with the unpledg- 
ed, or that it was disposed of in such a way that it cannot be traced or 
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identified. Perswi v. Oberteuffer, 59 How. Prac. (N. Y.) 293; Al- 
len V. Loring, 34 lowa, 499 ; Mervin on Eq. & Eq. Pleading, § 716 ; 
Lighthouse v. Third Nat. Bank, 162 N. Y. 336, 56 N. E. 738. 

It was contended at the hearing that, as the American Warehous- 
ing Company had a lease of the pr émises and consented to the storage 
in question, the mère issuance of the document was a delivery of the 
property therein specified, and that Sheridan assumed possession as 
bailee. In support of this contention Union Trust Co. v. Wilson, 198 
U. S. 530, 25 Sup. Ct. 766, 49 L. Ed. 1154, is cited by claimants ; but 
in that case it appears that the bailor separated the goods and walled 
off the part of his store wherein the goods were stored and which had 
been let by him to the warehouse company. The warehouse company 
alone had access to the storage part of the premises, and conspicuous 
signs indicating its occupancy and possession of the goods were posted. 
According to the Suprême Court, this was a real delivery to the same 
extent as if the goods had been removed to another warehouse at the 
instance of the pledgee. 

Importance is also attached to the claim that no actual intention to 
defraud creditors is shown, that no claimants parted with their money 
in good faith believing the warehouse receipts and the property there- 
in specified to hâve legally come into their possession; but, if I am 
correct in my view of the elicited facts, the transaction as hereinbe- 
fore indicated was presumptively fraudulent as against creditors. The 
case of Niagara County National Bank v. Lord, 33 Hun (N. Y.) 557, 
is not in point. There the pledgor removed from storage a portion 
of the property pledged without the consent of the pledgee, and upon 
hearing of the removal the latter assumed sole control and custody of 
the property. Unquestionably this act of the bank was a taking of 
the property into its possession, and as the transfer was in good faith, 
and rights of other creditors not having intervened, the original in- 
tention of the parties was effectuated, even though the possession was 
taken by the bank subséquent to the issuance of the warehouse receipts. 

The exceptions to the report of the spécial master in re the claims 
of Arbuthnot, Latham & Co., the New York County National Bank, 
Conrad Heinrich Donner, and Ladenburg, Thalmann & Co., are sus- 
tained. 



ttMERICAN OAN CO. et al. v. ERIE PRESBRVING CO. 

(Circuit Court, W. D. New York. February 20, 1909.) 

No. 332. 

Pledges (§ 11*)— Natube asd Essentials— Delivery and Possession. 

A valid pledge may be made by a corporation, althougli the property 
remains In Its warehouse and one of Its officers Is made custodlan for 
the pledgee, where It Is set apart, distlnctly marked, and where the 
pledgee in faet exercises fuU control over It. 

[Ed. Note.— For other cases, see Pledges, Cent. Dlg. §| 31-35 ; Dec. Dlg. 
§ 11.*] 

In Equity. On exceptions to master's report. 

*Far other cases see aame toplc & S numbbb in Dec. & Am. Digs. 1907 to date. & Rep'r Index** 
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Ernest F. Kruse, for claimant. 

Hull & Comstock, for receivers. 

Love & Keating, for intervening creditors. 

HAZEIv, District Judge. The facts of this case as found by the mas- 
ter are approved. Sucli elicited facts in my estimation are sufficient 
to warrant the holding that to effectuate a légal pledge the specified 
goods were warehoused, and that there was an actual delivery of pos- 
session to the Bank of North Collins. The specified property was de- 
livered as a pledge to secure the payment of a debt, and in considéra- 
tion thereof the said bank released collatéral notes to the Erie Pre- 
serving Company amounting to $10,000, which had previously been 
deposited with it. It was a valid debt, and there is nothing in the rec- 
ord to indicate the presumption that the parties intended to carry out 
any other object than to substitute the pledge for the collaterals re- 
leased. 

Upon the subject of the delivery of possession of the fruits, vege- 
tables, and seed to the bank, it is shown by several witnesses that such 
articles were conspicuously marked as belonging to the bank. They 
were set apart from the unpledged and were not mixed with the oth- 
er goods, but were assorted in such a way that identification was not 
difficult. Although Wode was an employé of the pledgor, he never- 
theless in good faith and at the request of the bank became the cus- 
todian of the property pledged. The testimony of the witness Twich- 
ell strongly indicates tihat the bank exercised exclusive dominion and 
control over the property. He, as its représentative, supervised the sép- 
aration of the pledged property from the unpledged, and he placed ap- 
propriate and sufficient désignation thereon claiming ownership in the 
bank. There was no légal objection to the employment of Wode by the 
bank as custodian of the property or to the storing of the property in 
defendant's warehouse. If, as claimed by the receivers, the transfer 
was made simply to secure the payment of an existing debt, and if there 
had been merely a paper possession, then it is true the bank could not 
now maintain that its lien was valid. The possession of the goods, 
however, was not merely apparent or colorable. On the contrary, the 
proofs are, as already indicated, that the bank became the owner of 
the property specified in the written document and controlled its dispo- 
sition. 

It is perhaps true, as contended, that there was an understanding 
that the pledged property would be released when the debt was paid, if 
then unsold by the bank; but this is not of controlling significance. 
There was nothing to interfère with the bank selling the property and 
applying the proceeds on the debt, I think in principle the case of 
Niagara County Bank v. Lord, 33 Hun (N. Y.) 557, may be safely 
applied to this case. There barrels of whisky contained in a warehouse 
were specified in the documents issued by the owners to the bank as a 
continuing collatéral security for notes and debts. Thereafter the firm 
withdrew from storage a portion of the pledged whisky, but later the 
keys of the storage warehouse were delivered to the bank, and no one 
else had access thereto. Subsequently the whisky was sold, and the 
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proceeds applied on the note; but before such sale the pledgees made 
an assignment for the benefit of creditors. In an action by a judg- 
ment créditer attacking the vaHdity of the pledge, the court held that 
the transfer was in good faith and the deHvery of the receipt vested 
the titlé of the whisky in the bank. See, also, Securities Co. v. Hand, 
206 U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117. 

In the présent case the writing was deHvered, the property came 
into the possession of the bank, a custodian acting for the bank was in 
charge, the property was separated from the unpledged and tagged 
as to ownership, the bank had free access to the warehouse, and, as 
the transaction was in good faith and not in fraud of creditors, it fol- 
lows that the exceptions to the report of the master must be overruled. 



E3LECTRIC GOODS MFG. 00. f. KOI^TONSKI. 

(Circuit Court, D. Maine. July 28, 1909.) 

No. 637. 

1. RErORMATION OF INSTEUMENTS (§■ 39*)— MiSTAKE— CONSTRUCTION. 

On demurrer to a bill to reform a wrltten contract for mlstake or to can- 
cel it and to enjoln an action at law brought thereoa, It Is not necessary to 
constme the contract. 

[Ed. Note. — For otlier cases, see Reformation of Instruments, Dec. Dlg. 
§ 39.*] 

2. Reformation or Instruments (§ 36*) — Mistake— Bill. 

Wïiere a blll to reform or cancel ttie mémorandum of a contract for 
the payment of royalties for the manufacture and sale of a patented ar- 
ticle, and to restrain the prosecution of an action at law thereon, alleged 
an agreement and the maklng of a wrltten mémorandum thereof whleh 
was made a part of the blll, and which was the iheniorandum sued on in 
the action at law, but did not plead that there was a prlor contract 
which constltuted the true agreement, nor allège that the written contract 
was Intended to évidence the oral agreement, but by mistake and inad- 
vertence falled to do so, it was InsufBcient, either as a blll for reforma- 
tion or for cancellation. 

[Ed. Note. — For other cases, see Reformation of Instruments, Dec. Dlg. 
I 36.*] 

B. Equity (§ 145*) — Bill— Double Aspect. 

Under the fédéral equity ruies, a bill may be properly framed with a 
double aspect for the reformation of a written contract, or, if that can- 
not be allowed, for cancellation thereof. 

[Ed. Note. — For other cases, see Equity, Dec. Dlg. § 145.*] 

4. Equity (§ 142*) — Bill— Cektainty. 

Relief in equity cannot be granted on facts merely suggested In the 
prayer and not charged with reasonable distlnctness, under the rule that 
pleaûlngs must be taken most strongly against the pleader. 

[Ed. Note. — For pther cases, see Equity, Dec. Dig. S 142.*] 

5. Equity (§ 145*)— Bill— Double Aspect. 

A blll in equity with a double aspect must state each separately and 
dlstlnetly. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. § 339; Dec. Dlg. 

§ 145.*] 

•For other cases see satne topic & { numbkk in Dec. & Am. Digs. 1907 te date, & Rep'r Indexe» 
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In Equity. On demurrer to bill. 

Edward P. Payson, for complainant. 
Warner, Warner & Stackpole, for respondent. 

HAEE, District Judge. This case cornes before the court on the 
respondent's demurrer to the bill in equity. The bill is brought to pre- 
vent the prosecution of an action at law upon a written contract which 
undertakes to guarantee certain payments or royalties to the respond- 
ent, in considération of a license to make and vend lamp sockets under 
a patent issued to him. The bill is f ramed with a double aspect. It is 
directed to obtaining a decree that the respondent is not entitled to 
royalties or other payments under bis alleged contract, for the reason 
that the contract, properly construed, does not give him royalties un- 
less and until gross profits shall accrue to the complainant from the 
manufacture and sale of the sockets. The bill prays, in the alternative, 
that, in case the court shall sustain the contention of the respondent 
in the suit at law, then there may be a decree that the contract be re- 
formed to show the true agreement between the parties or that it be 
canceled. 

1. Do the allégations in the bill warrant the court in exercising its 
jurisdiction in equity to reform the written contract on ground of the 
mutual mistakes of the parties, or to decree its cancellation ? 

Upon this point it is not necessary to construe the written contract 
declared upon in the action at law and set out in the bill. Ail ques- 
tions relating to the construction of the contract, and to failure of con- 
sidération for the payment of royalties under it, are clearly cognizable 
at law. For the purpose of considering those aspects of the bill which 
relate to the reformation or cancellation of the contract, let us as- 
sume that the contract is to be interpreted as alleged by the respondent. 
The allégations which look to a re formation of the contract are as fol- 
lows : 

In paragraph 2 the complainant refers to a certain contract of em- 
ployment, and then proceeds : 

"Your orator made a further agreement with défendant relating only 
to electrlc incandescent lamp sockets, defendant's patent for a certain slight 
Improvement therein, No. 692,458, of February 4, 1902, to whicli, or a cer- 
tlfled copy of wlilch, your orator craves leave to refer, and prospective 
improvements by him thereon necessary to make his patented socket mer- 
chantable; and a mémorandum thereof made in behalf of orator by its 
président, since deceased, and its gênerai manager was reduced to writing, 
signed, and dated May 20, 1902, a copy whereof is hereunto annexed as 
part of this bill. 

"In and by said agreement and contract as to sockets, and in and by its 
réduction to writing in said written contract, hereinafter called the 'socket 
t!ontract,' your orator intended to undertake and agrée, and as it Is advlsed 
did undertake and agrée, to pay, and défendant agreed to clalm and re- 
ceive, the royalty therein mentioned, namely, '15 per cent, of the gross 
profits resulti'ng to it from the manufacture and sale of said sockets,' only 
in case it should actually manufacture sockets covered by defendant's said 
letters patent, sell the same, and receive some 'gross profits' therefrom ; and 
any payment of a royalty of 15 per cent, of 'gross profits' under said socket 
contract was dépendent upon receipt by your orator of 'gross profits' from 
its actual manufacture and sale thereof." 
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It is also alleged at the end of the ninth paragraphe 
"ïhe défendant is proceeding at law against your orator to establish 
a différent meaning of, and différent liability imder, said socket contract 
as tlie same is worded; and that, if défendant bas a right to so proceed 
at law upon the said socket contract so worded, then your orator lias a 
right In equity to hâve said socket contract reformed, in order tliat it luay 
plainly state the real agreement between the parties." 

The prayer of the bill relating to this subject is that : 

"Said contract may be decreed to be reformed to show the true agree- 
ment that no royalties were to become due thereunder unless and untii 
'gross profits' should accrue to orator from the manufacture aud sale of 
said sockets, or that, in the alternative, said soclcet contract may be decreed 
to be delivered up to your orator to be cauceled." 

From a careful reading of thèse allégations it will be seen that the 
complainant pleads an agreement made by the parties, a mémorandum 
of which was reduced to writing and is made a part of this bill; and 
it appears, further, that this is the mémorandum sued upon in the 
action at law. The obvions meaning of the first part of the second 
paragraph seems to be that whatever agreement was entered into by 
the parties was reduced to writing, and is the written agreement sued 
upon in the action at law, and brought before the court in this bill of 
complaint. The complainant does not plead that there was a prier con- 
tract which constituted the true agreement of the parties, although 
the bill suggests this in the ninth paragraph and in the prayer for re- 
lief. It rriay be that the learned counsel for the complainant intended 
to set up an oral agreement, and to say' substantially that the written 
contract was intended to be made in pursuance of this oral agreement, 
which, by mutual mistake, was not reduced to writing. By some inad- 
vertence he has failed to do this in sufficiently explicit language to 
comply with the rules of pleading in the fédéral courts. Nor has the 
pleader set out in clear terms, under another alternative, that there 
was no meeting of the minds of the parties ; that the written contract 
was expressed in terms différent from what the complainant under- 
stood to be the antécédent oral agreement ; that by its being so written 
down an unconscionable contract and a case of great hardship bave 
resulted; and that hence the court should grant a cancellation of the 
written contract. The double aspect of the bill is within the rules of 
the fédéral court. Bills are properly framed so that, if the court can- 
not grant rehef to the complainant on one view of his case, it may af- 
ford him assistance in another. Story's Equity Pleading, 426 ; Hob- 
son V. McArthur, 16 Pet. 183, 195, 10 h. Ed. 930; Shields v. Barrow, 
17 How. 130, 15 L. Ed. 158. 

It is true that, under our libéral rules of pleading in equity, material 
facts may be set forth in terms reasonably certain in their import ; and 
sometimes, where an essential fact appears by necessary implication, 
such a statement of the fact is good, even as against a demurrer. But 
relief cannot be granted for facts not charged with reasonable dis- 
tinctness, although they may be suggested in the bill ; for the old rule 
still prevails that pleadings must be taken most strongly against the 
pleader. It is for the protection of both complainant and respondent 
that, before proceeding to proofs, the bill should présent clearly every 



CITIZENS' LIGHT, H. & P. CO. V, MONTGOMEKY LIGHT & W. P. CO. 553 

issue to be raised ; otherwise, great hardships may be met in presenting 
tlie proof s ; and difficult questions may arise in f raming tlie decree ; for 
the decree can only be secundum allegata et probata. Story's Equity 
Pleading, 257 et seq. Where a bill is framed with a double aspect, it 
is always necessary, although it is sometimes difficult, to state sep- 
arately and distinctly each différent aspect of the bill. Foster's Fed. 
Practice, 203 ; Story's Equity Pleading, 254. 

In the bill before me, the mutual mistake, suggested under one aspect, 
is not made reasonably certain, even by necessary implication. Nor do 
the pleadings clearly présent a state of facts where a merely unilatéral 
mistake has been made, but where the contract was written down dif- 
ferently from the complainant's intention, and thereby an unconscion- 
able agreement has resulted, or a great hardship has been caused. 
Either of thèse aspects should be set out with distinctness, in order 
to be cognizable in equity, and in order that a suitable decree may 
finally be drawn; for the jurisdiction of the court in such matters is 
always exercised with caution, and only in cases where the pleadings 
are distinct and the proof is entirely satisfactory. Story's Equity Juris- 
prudence (Bigelow's Notes) 146; Ivinson v. Hutton, 98 U. S. 79, 25 
E. Ed. 66 ; Finley v. Lynn, 6 Cranch, 249, 3 L. Ed. 211 ; Oliver v. 
Insurance Co., 2 Curt. 295, Fed. Cas. No. 10,498; Daniel v. Mitchell, 
1 Story, 172, Fed. Cas. No. 3,562 ; Goddard v. Jeffrey, 51 L. J. Ch. 
57. Under any aspect, the bill in the case at bar does not présent 
sufficient allégations either for reformation or cancellation of the con- 
tract. As I hâve pointed out, the language of paragraph 9, and of the 
prayer, suggests what the pleader may hâve had in mind ; but by 
some inadvertence he has not, directly or by necessary impHcation, 
stated a case cognizable by an equity court. 

The demurrer is sustained. Leave to amend is granted to the com- 
plainant. Ail questions of costs on demurrer are reserved until the 
final decree. 



CITIZENS' LIGHT, HEAT & POWER CO. v. MOXTGOMERY LIGHT & 

WATER POWER CO. 

(Circuit Court, M. D. Alabama, N. D. July 22, 1009.) 

1. INJUNCTION (§ 98*) — LiBEL AND SlANDEB. 

Equity has no jurisdiction to enjoin written or spolien words defam- 
ing the crédit and liusiuess standing of an individual or corijoration ; the 
remedy being by action at law or criminal prosecution. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 1G9-171 ; Dec. 
Dig. § 98.*] 

2. Injunction (§§ 63, 98*) — Business Compétition— False Statements. 

False représentations concerning complainant's crédit, abillty to do 
business, and solicitation of complainant's customers to breali their cou- 
tracts and trade with défendant, unaccompanied by incitement to violence 
to the customer's persou or property, or illégal interruption of his con- 
tracts or relations with others, is not ground for injunction. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. §§ 63, 98.*] 

•For other cases see same lopic & | numbee in Dec. & Am. Digs. 1907 to liate, & Rep'r Indexes 
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3. Injunction (§ 104*) — Conspikacy. 

Concert of action or agreement between défendant and hls solicitors 
to spread defaniation against complaiuant, Its business rival, could only 
resuit in libel or slander, and heuce could net be enjoined, thougli it 
amounted to a consplracy to destroy complalnant's business. 

[Ed. Note. — For other cases, see Injunetion, Cent. Dig. § 177 ; Dec. Dig. 
S 104.*] 

4. ToBTs (§' 10*) — Interférence with Business. 

At common law a trader or person in any calling, In order to get an- 
other man's customers, could use any means not involvlug violation of 
crimlnal laws or amouuting to fraud, duress, or intimidation, or wrongful- 
ly inducing a breach of contract. 

[Ed. Note.— For other cases, see Torts, Cent. Dig. § 10; Dec. Dig. § 10.*] 

5. Injunction (§ 63*) — Breach of Contract. 

Wliere complainaut and défendant were business rivais, complainant 
was entitléd to an Injunction restraining défendant, its offlcers and em- 
ployés, from inducing complalnant's custoniers to break their contracts 
with complainant by agreelng to indemnify them against liability for dam- 
ages to Induee them to do so, wben it is apparent, from the conduct of de- 
fendant in other respects, that the injury to complainants from loss of 
customers, thus destroying Its ability to compete, could not be adequately 
compensated by damages at law. 

[Ed. Note. — For other cases, see Injunetion, Dec. Dig. § 63.*] 

6. Monopolies (§ 8*) — Unlawful Compétition— Constitutional Provi- 

sions. ■ 

Const. Ala. 1901, § 103, providlng that the Législature shall hâve power 
to regulate &nd prohlbit or reasonably restrain associations, trusts, mo- 
nopolles, and combinations of capital, so as to prevent them from making 
any article of trade or commerce scarce, or from iiicreasing unreasonably 
the eost thereof, or preventing reasonable compétition in any calling. 
trade, or business, bas not "restricted the law of compétition," as deflned 
by the common law. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 8.*] 

7. MoNOPOLiEs (§ 8*) — What Constitutbs. 

The control of a pursuit or trade in a locality is not forbidden by Const. 
Ala. 1901, § 103, though it be lodged in a single hand, if that be the re- 
suit of compétition waged by lawful means, as such a monopoly is a law- 
ful one. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. §• 8.*] 

8. MONOPOLIES (§ 12*) — CONTKACtS— ESFOECEMEKT. 

Contracts between two or more persons to obtain control of a pursuit 
or trade in a locality, or to keep up priées, are unenforceable. 
[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10 ; Dec. Dig. 
■ § 12.*] 

9. Monopolies (§ 8*) — Restraint of Trade— Reasonable Compétition. 

Under Const. Ala. 1901, § 103, authorizing the Législature to provide 
for reasonable compétition, one man may take over ail of another man's 
customers, and thus control the business, if he does so as a resuit of com- 
pétition within légal limits. 

[Ed. Note. — For other cases, see Mouopolies, Dec. Dig. §• 8.*] 

In Equity. 

This case is submitted on bill and amended bill and afFidavits on motion 
for a preliminary injunction. ïhe bill Is filed by the Citizens' Light, Heat & 
Power Company against the Montgomery Light & Water Power Company. 
Tlie former Is a corporation chartered under the laws of Alabama, and the 
lutter under the laws of New Jersey. For conveuience, tliey are hereafter 
resiiectively styled the "Citizens' Company," and the "Water Power Com- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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pany." They are competitors In the business of furnishing light and power 
by electrlclty to the people of Mqntgoniery. The Water Power was first In 
the field, and the Cltizens' Company was orgauized later, and froiii the start 
each has solicited the customers of the other, as well as the business of the 
people generally. Of late thls compétition has beeome Intensifled. Accord- 
ing to the bills, the Water Power Company has lately put a corps of sollcitors 
In the field to persistently seek the customers of the Citlzens' Company and 
induce them to leave it, many of whom are known to be under contract with 
It, and has persistently stated, falsely and maliclously, that the Citlzens' Com- 
pany is Insolvent, that there were dissensions In its management, that It 
would shortly go Into the hands of a receiver, or go out of business, and they 
would hâve to beeome customers of the Water Power Comi^any, w^hen they 
cQuld not get as favorable terms as now ofCered by It, if they would qult the 
Citlzens' Company. It Is further alleged, notwlthstandlng the falsity of thèse 
Btatements, and that the Citlzens' Company has brought its action at Vaw 
agalnst the Water Company to recover damages for thèse defamatory state- 
ments, the latter company has since redoubled its efforts to take over the 
customers of the Citlzens' Company, and stlll persista in clrculatlng the de- 
famatory matter, and through its offlcers and spécial corps of sollcitors per- 
sistently offers to Indèmnlfy customers of the Citlzens' Company, who are 
bound to it for a definite term, agalnst breaches of their contracts, if they 
wlU go to the Water Company, and cease to do business with the Citlzens' 
Company; that the Water Power Company has frequently taken business at 
less than cost to induce customers not to contract with the Citlzens' Com- 
pany, and has made repeated publications in the local press to the effiect that 
there was no room hère for two companles; that the Water Power Company 
was hère to stay; and that by the means stated the Water Power Company 
is pursuing a systematic purpose to min the crédit of the Citlzens' Company, 
to dentoralize and frlghten Its customers, to destroy the good will of the busi- 
ness, and thus to drive it out of the field, and to secure a monopoly of the 
business for Itself . 

The bill was afterward amended, glvliig the partleulars as to the number 
of customers who were bound by contract for a deflnlte terni, and those who 
were taking electrlclty at will, but were not bound for a deflnlte term, the 
ineome, etc. The effect on its business of the conduct complalned of, and the 
abillty of the Water Power Company, by the unlawful means pursueid, to ter- 
rorize, frlghten, or drive off, euough of the Citlzens' Compauy's customers 
to make the patronage of the remainder InsufHclent to pay operating expenses, 
and thereby put the complalnant out of business, or at grievous disadvan- 
tage, whlle Its waltlng to recompense itself by judgment in the law court, for 
the damage by the wrongful conduct of the défendant, is elaborately detall- 
ed. It is further alleged that the damage to the good will of the business 
cannot be accurately ascertained at law or compensated in damages, and that 
by reason of the premises complalnant is wlthout adéquate remedy at law, 
and entitled to Injunctlve relief. 

Aside from the prayer for gênerai relief, the blU prays speclally that the 
Water Power and its servants be enjolned and restralned, "from any effort, 
directly or Indirectly, to induce or persuade any of the customers of the Citl- 
zens' Company to vlolate any subslstlng contract to furnlsh electrlclty for a 
definite term," and the same relief is prayed as to customers who hâve not 
bound themselves to take the electric current for any deflnlte term. The bill 
further prays that the Water Power Company, and its représentatives, be en- 
jolned and restralned "from making, elther directly or indirectly, for the 
purpose of Injurlng or destroying the crédit and financlal standing or business 
of complalnant, or giving out any statement, elther oral or wrltten, to the 
effect that the oratôr is insolvent, or In great flnanclal stralts, or on the verge 
of bankruptey, or that it will very soon be out of business, or In the hands 
of a receiver, or that there are dissensions among its managing offlcers, or 
that it will not be able long to furnlsh electrlclty to said customers." The 
amended bill also pi-ays that the Water Power Company and Its représenta- 
tives be enjolned from "attemptlng or undertaklng by false or fraudulent rep- 
résentations as to the condition of the complalnant, or Its abillty to perform 
its contracts, or by agreement to Indemnify and hold harmless customers of 
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the Cltizens' Company from Uabllity for damages to complainant for breaches 
of contracta, and to Indnce any firm or corporation haviiig a spécifie contract 
to take electriclty from complainant for a flxed period, as aforesaid, to violate 
or breacli said contract." _ ,__ , _ , ■ . . . 

Fred S. Bail, J. M. Chilton, Gregory L. Smith, and R. T. Goodwyn, 
for plaintiff. 

Steiner, Crum & Weil, for défendant. 

JONES, District Judge (after stating the facts as above). This case 
has been ably and elaborately argued and bas had most painstaking con- 
sidération. The public, as well as the parties, are deeply concerned in 
the important questions it involves, and no apology is needed for ex- 
tended examination and discussion ôf them. 

1. At the threshold of the case, we are met with the question of the 
power of the court of equity to enjoin written or spoken defamation 
of a man's crédit and business standing. The difficulties in the way 
of afïording such relief are insurmountable. They grow alike out of 
constitutional provisions, and want of jurisdiction in the court of 
equity. If the statements complained of are not false, défendant has 
a right to make use of them in getting business for itself. It afBrms 
that thèse statements are true, while complainant insists they are malici- 
ously false. Défendant has a right to bave the truth or falsity of the 
issue determined by a jury trial as at common law. That it cannot get 
in a court of equity. A person cannot be enjoined from doing any act 
unless it is fairly apparent the act is wrongful, or the person sought 
to be enjoined has no right to do that act. How can a court of equity 
be satisfied where the right lays in the matter of the alleged false state- 
ments? It cannot try the question for itself, or détermine the right 
in adVance of the law court. Again, the Constitution forbids any law 
"to curtail or restrain the liberty of speech or of the press," and dé- 
clares that: 

"Any person may speak, write and pnblish liis sentiments on ail subjects, 
being responslble for the abuse of that liberty." Const. Ala. 1901, art. 1, § 4. 

Neither a court of equity, nor any other department of government, 
can set up a censorship in advance over such matters, and prevent a 
person from exercising this constitutional right. He has the right to 
publish, if he chooses to take the conséquences. After he has spoken 
or written falsely, the criminal law can punish him, and the civil courts 
amerce him in damages. That such redress may not be adéquate in 
ail cases, and in some cannot be, is quite apparent ; but the remédies 
named are ail that the Constitution permits any court to employ against 
slanders upon a man's crédit and business standing. The court cannot 
go outside of the Constitution, or hold that to be an inadéquate rem- 
edy which the Constitution has declared to be the sole remedy. The 
wrongs and injury, which often occur from lack of préventive means 
to suppress slander, are parts of the price which the people, by their 
organic law, hâve declared it is better to pay, than to encounter the 
evils which might resuit if the courts were allowed to take the alleged 
slanderer or libeler by the throat, in advance. It is bootless now, to 
inquire whether the courts, which first dealt with this matter, did not 
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unduly extend the privilèges the constitutional provision intended to 
secure, by denying ail power to deal in advance with the émanation of 
slander and libel by one private person upon another, where the only 
purpose of uttering them is to acquire personal gain, by wrongfully and 
wantonly aspersing a fellow man's réputation and business standing. 
However that may be, it was the law in England until changed by 
statute, and is the settled doctrine in this country, that a court has no 
such»power. Raymond v. Russell, 143 Mass. 295, 9 N. E. 544, 58 Am. 
Rep. 137; Kidd v. Horry (C. C.) 28 Fed. 773; Francis v. Flinn, 118 
U. S. 383, 6 Sup. Ct. 1148, 30 L. Ed. 165 ; Marlin Fire Arms Co. v. 
Shields, 171 N. Y. 384, 64 N. E. 163, 59 L. R. A. 310 ; Flint v. Smoke 
Burner Ce, 110 Mo. 492, 19 S. W. 804, 16 L. R. A. 243, 33 Am. St. 
Rep. 476; Edison v. Edison Chemical Co. (C. C.) 128 Fed. 957. 

Nevertheless it is insisted the court has jurisdiction to enjoin the 
making and circulation of the false statements, in order to defeat a 
fraud upon complainant's customers, whereby they are wrongfully in- 
duced to breach their contracts with it, thus working a fraud upon com- 
plainaht itself. We bave seen the constitutional trammels which pre- 
vent the court of equity from enjoining the making or circulation of the 
defamatory or libelous statements. Thèse trammels cannot be shaken 
off, and the jurisdiction of equity enlarged, by denouncing a mère libel 
as a fraud, no matter what the injury. In Pomeroy's Equity Jurispru- 
dence, § 630, it is said: "The grounds of interférence must be more 
than injury to the property arising from the libelous character of the 
publication. Thus the publication of the libelous circular will not be 
enjoined when the injury to the property arises from the falsity of 
the charge." No question of disclosure of confidential matter is involv- 
ed, and no relation exists between the parties except that of rivais 
fighting each other at arm's length. The "intimidation" and "frighten- 
ing" of complainant's customers, which complainant insists is effected 
by the false statements, does not amount to coercion or intimidation in 
the eye of the law. In their circulation it is not alleged that violence 
was threatened to the customer's person, or injury to his property or 
business, or interruptions of his relations with other persons. Appeals 
to self-interest only, based on à statement of facts, false though they 
may be, are addressed to the customer, from which he may deduce the 
conclusion that it is more to his advantage to deal with the soliciter 
than to remain with the complainant. The customer is lef t f ree to form 
his own judgment and take his own choice. He has been deceived, it 
may be ; but he has not been threatened, intimidated, or coerced. Sure- 
ly no one would claim that a person who was deceived in swapping 
horses by willfully false représentations as to the superior quality of 
the horse he got, compared with the hprse he parted with, or the benefit 
to resuit in conséquence of the bargain, had been coerced or intimidat- 
ed, or frightened into making the swap. He has merely been outwit- 
ted and deceived. Hence the case does not f ail within the influence of 
Beck V. Railway Teamsters' Union, 118 Mich. 497, 77 N. W. 13, 42 
L. R. A. 407, 74 Am. St. Rep. 421, and kindred cases, wherein it is 
properly held that the constitutional provision as to the freedom of the 
press and liberty of speech cannot prevent injunctive relief against the 
circulation of printing, or the speaking of words, the natural eflfect of 
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which, Under the circumstances, is to convey a threat to bring about 
violence to person or property, or boycotts, or the like injury to the 
business of those to whom the writing or words refer, or will naturally 
be appHed. 

It is strenuously insisted,.in view of defehdant's alleged purpose to 
compass the ruin of complainant's business, by the several means re- 
cited, that the employment of solicitors to spread the objectionable mat- 
ter, and their constant itération of it to complainant's customers, 
amounts to a conspiracy to destroy a property right under such circum- 
stances that a court of equity must intervene to pfevent irréparable in- 
jury. Concert among a number of persons to effect an uniawful pur- 
pose will frequently authorize a court of equity to intervene, when it 
could not grant such relief against like acts of a single individual. The 
right of the court of equity to interfère at ail turns upon the considér- 
ation wbether the conduct complained of would resuit in a wrong 
which a court of equity has power to prevent at any stage- of its accom- 
plishment. A court of equity has no power to prevent the invention or 
circulation of slanders upon men's business standing and crédit. Con- 
cert or agreement between défendant and its solicitors to spread the 
defamation complained of can only resuit in libel or slander, and that 
a court of equity cannot prevent whether eflfected by one or many per- 
sons. ' 

2. The next important question is, what play is allowed, under 
our laws as they stand, tô the Opération of what is indiscriminately 
termed in the books the "Mw Of trade," the "law of compétition," and 
the "law of supply and demand," and how far the Législature can in- 
terfère ? Thèse are questions which hâve vexed the legislator and 
the\political economist for centuries, and they daily become more 
acute under the influence of the forces, good and bad, which shape 
modem industrial development, and the struggles between man and 
man which they call forth. Hence, in this class of cases, not only leg- 
islators are appealed to for new remédies, but there is constant pres- 
sure upon courts of equity to enlarge the application of the principles 
upon which its justice has been heretofore administered regarding the 
invasion of property rights. It is said modem conditions differ so 
essentially in those matters from the old conditions, under which thèse 
rulesoriginated, that courts of equity should keep pace with the chang- 
ed conditions by more freely granting injunctive relief. It is urged, 
if one individual or the other falls by the wayside in the struggles of 
compétition in the ordinàry private callirigs, it matters little to the com- 
munity, for others will take their places and serve its wants;, while, 
on the other hand, compétition between enterprises afïected with a 
public interest may infliict: great harm upôn the conimunity. When 
the' struggle is between enterprises, which in the nature of things re- 
quire large outlays, and only a few can engage or work in them with 
profit, in a given locality, and they exercise franchises, under which 
they supply the wants of a community in things like water, beat, pow- 
er, or transportation, that community is profoundly interested and may 
siifïer great harm from the outcome of the struggle. When one com- 
petitor drives another from such a field, the victor often becomes the 
sole master of it, and tben, not only a competitor is ousted, but the Ia;w 
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of compétition is itself "put out of business." Courts of equity there- 
fore, it is insisted, should, when called upon to intervene against wrongs 
in such struggles, abandon, in vie\v of the great public interests, some 
of their ancient rules as to what constitutes adequacy of remédies at 
law, and freely grant préventive remédies in tlîis class of cases to 
prevent success of efforts to monopolize trade, though it might not be 
appropriate in the prévention of torts and wrongs in other relations 
oflife. 

However captivating such a theory, and I Confess it appealed to me 
somewhat, at first blush, in view of the nature of the grievances al- 
leged in the bill, a little reflection will convince one that it should be 
rejected. Granting the wisdom of the courts to grapple with such 
problems, the practical opération of the doctrine would be disastrous 
in the extrême. Each judge would hâve his own policy. The poliCy 
of the law would swing like a pendulum, hither and thither, in cases 
as they arose, as the particular judge made choice betweeri the teach- 
ings of the différent schools of political economy. Confusion and un- 
certainty would reign where uniformity and certainty are above ail 
things désirable. Courts in- this, as in ail other matters, can take no 
safe path save to foUow the policy of the law only, as the Constitu- 
tion, statutes, and common law disclose it, and enforce it, as thus dis- 
closed, regardless of their own notions, whatever may be the hardships 
of particular cases. 

What is the policy of our laws as to compétition in matters of this 
sort, and what results may lawfully be efïected under it? The answer 
nécessitâtes an examination of the common law, and how far it has 
been changed by our Constitution and statutes. What was the rule 
at common law? 

As Lord Chief Justice Coleridge observed in Mogul Steamship Co. 
v. McGregor, 21 Queen's Bench Division, Law Reports, 553 : 

"It must be remeniberecl that ail trade is, and luust be, in a sensé, selflsh : 
trade, not being infinité, nay, the trade of a particular place or district being 
possibly very limlted, what one man gains ariother loges. In the hand to hand 
war of commerce, as in the conflicts of public life, whether at the bar, in 
Parliament, in medicine, in engineering (I give examples only), ineii flght on 
without niuch thought of others, except a désire to exeel or defeat them. 
Very lofty minds like Sir Philip Sidney, who wlth his cnp of water wlU not 
stoop to take an advantage If they think another wants it more. Our âge. 
in spite of high authorlty to the contrai-y, is not without its Sir Philip Sid- 
neys; but thèse are couusel.s of perfection which it would be silly Indeed to 
niake the measure of the rough business of the world as pursued by ordinary 
nien of business. * • * ïlje défendants are traders with enormous sums 
of money embarked in their adventures. and naturally and allowably desir- 
ous to reap a profit from their trade. They hâve a right to pursue tliêir law- 
ful trade by ail lawful means. They bave a right to endeavor by lawful 
means to keep their trade in their own hands, and by the same means to ex- 
clude others from its benefits, if they can. Amongst lawful means is certainly 
included the inducing by profitable ofCers customers to deal with them rather 
than their rivais. It follows that they may, if they think fit. endeavor to 
induce customers to deal with them exclusively by giving notice that only to 
exclusive customers will they give the advantage of the profitable ofCers. I 
do not think it matters that the withdrawai of the advautages is out of ail 
l)roportion to the injury infllcted on those who withdraw theni by the custom- 
ers Who décline to deal exclusively with them, dealirig with other traders. 
It is a bargain which persons in the position of défendants hère had a right 
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to make, and those who are parties to the bargain must take it or leave it 
as a whole." 

At common law a trader, or person in other callings, in order to 
get another man's customers, could use any means net involving viola- 
tion of the criminal laws, or amounting to "fraud," "duress," or "in- 
timidation," as the law understands and applies those terms to trans- 
actions between man and man, or to his becoming a wrongful party 
to a breach of another man's contract. The trader may boast untruth- 
fully of the merits of his wares, so long as it does not take the f orm of 
false Etalements, amounting to slander or willful misrepresentation of 
the quality of a rival product, or a libel upon the character, business 
standing, and crédit of his rival, or an effort to induce the public to be- 
lieve that the product he sells is that mànuf actured and sold by the rival. 
He may send out circulars, or give information verbally, to customers 
of other men, knowing they are bound by a contract for a definite 
term, although acting upon the expectation and with the purpose of 
getting the trade of such persons for himself. He may use any mode 
of persuasion with such a customér, keèping within the limitations stat- 
ed, which appeals to his self-interest, reason, or even his préjudices. 
He may déscant upon the extent of his rival's facilities compared with 
his own, his rival's means, his insolvency, if it be a fact, and the bene- 
fits which will resuit to the customér in the future from coming to the 
solicitor rather than remaining where he is. He may lawfully, at 
least so far as his rival is concerned, eut priées to any extent, to secure 
his trade. So long as what he does is donc to benefit his own trade, 
and, in taking over the customers of another, he keeps within the limi- 
tations heretofore defined, he is safe from légal restraint at the instance 
of a competitor in following "the law of compétition," which takes 
little note of the ordinary rules of good neighborhood or abstract mor- 
ality. The person whose customers are thus taken from him cannot 
complain, for no right of action lies in his favor against him who 
solicited his customér, since the soHcitor exercised a légal right in a 
légal way, and the exercise of a légal right in a légal way, for a law- 
ful purpose, will not give a cause of action. Allen v. Flood, Law Re- 
ports, Appeal Cases, 1898, p. 1, which on this point is not disturbed by 
the later judgment of the House of Lords, in Quinn v. Leatham, L,aw 
Reports, Appeal Cases, 1901, p. 495. 

It may be difficult for the mère casuist to distinguish between the 
nonactionable character of a man's acts, when he solicits another man's 
customér whom he knows is bound by a subsisting contract, expect- 
ing and intending thereby to take over the business, when the ordi- 
nary, natural, and intended resuit of such conduct is the breach of a 
contract, and the actionable character, on the other hand, of such con- 
duct with another man's customér when the solicitor goes further than 
mère solicitation, and in the words of I^ord Brampton, in Quinn v. 
Leatham, supra, is guilty of "active interférence." The distinction, 
however, is perfectly logical. The trader who has made a contract 
with another person has a right, which the law will protect, to hâve 
that other keep it. Other traders hâve the corrélative right to solicit 
the custom to which the contract relates. Whatever damage results to 
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the first trader by the mère solicitation is privileged, so far as the 
soliciter is concerned, in the interest of proper freedom of compéti- 
tion. Were the law otherwise, the first person occupying the field of 
pubHc service in many locaHties, by procuring long contracts to take 
water, light, and the like f rom him, might intrench himself in a monopo- 
ly there for years, because another thereafter could not solicit cnsto- 
mers, thus bound, to change their patronage to him, and thereby en- 
able a rival enterprise to enter the field. The faithful observance of 
contracts, however, is as essential to the public welfare as the right 
of compétition. Property rights, public and private morality, and lib- 
erty itself, are insecure, when the law encourages the nonobservance 
of contract obligations. Hence, while the law ahows a trader, by mère 
solicitation, to persuade customers to change their business relations, 
without actionable liability therefor, though a broken contract is the 
resuit, it does not permit such a soliciter even in the interests of com- 
pétition, to go f urther, intervening actively between the contracting 
parties, as a dominant agency in producing a breach, by promise 
of indemnity to one of them to induce the breach. When the soliciter 
knowingly and intentionally goes beyond mère solicitation, to induce 
another man's customer to do business with him, and promises to hold 
that other man's customer harmless for the breach of a contract with 
him, he transcends the rights of the law of compétition, bas no "suf- 
ficient justification," and thereby becomes liable to him whose custo- 
mer is taken over. Such conduct is an unlawful interférence with an- 
other man's rights, for which he may maintain an action and re- 
cover nominal damages, although the contract be not actually breach- 
ed in conséquence of the solicitation. While there are some authorities 
to the contrary, the current of authority in this country and in England 
is that : 

"The violation of a légal right committed knowingly is a cause of action, 
and that it is a violation of a légal right to interfère vi'ith contractual rela- 
tions recognized by law, if there be no sufficient justification for the inter- 
férence." Quinn v. Leatham, supra, 510; Angle v. Chicago, etc., Ry. Co., 151 
U. S. 1, 14 Sup. et. 240, 38 L. Ed. 55 ; Martens v. Reilly, 109 Wis. 464, 84 
N. W. 840 ; Rlce v. Manley, 66 N. ï. 82, 23 Am. Rep. 30 ; Bitterman v. L. & 
N. R. R. Co., 207 U. S. 205, 28 Sup. Ct. 91, 52 L. Ed. 171 ; Beekman v. Marsters. 
195 Mass. 205, 80 N. E. 817, 11 L. R. A. (N. S.) 201, 122 Am. St. Rep. 232; 
South Wales Miners' Fed. v. Glamorgan Coal Co., Appeal Cases, 1905, p. 239. 
See, also, Nims on Unfair Business Compétition, pp. 351-371. 

3. Our State Constitution and statutes hâve not narrowed the play 
of the law of compétition as defined at the common law. Const. Ala. 
1901, § 103, déclares : 

"The Législature shall hâve power to provide by law for the régulation, 
prohibition, or reasonable restraint of common carriers, partnerships, as- 
sociations, trusts, monopolies, and combinations of capital, so as to prevent 
them or any of them from making scaree articles of necessity, trade or com- 
merce, or from Increasing unreasonably the cost thereof to the consumer, or 
preventing reasonable compétition in any calling, trade or business." 

The section is aimed at combinations of capital, to prevent them from 

making scaree articles of necessity, in order to "unreasonably" increase 

the cost to the consumer, and, further, to prohibit anything which pre- 

vents "reasonable compétition" in any calling or business. Combina- 

171 F.— 36 
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tions of capital as such are not denounced. To fall within the purview 
of the section they must be formed to "unreasonably" increase the cost. 
The section is not aimed at everything which restricts compétition. Its 
purpose is not that there shall be no restraints of compétition, arising 
f rom the workings of the laws of trade, but only that whatever is done 
in trade must leave the field open to "reasonable compétition." The 
indirect effects of fair compétition, though in the end it may resuit in 
restraining compétition, by lessening the number who compete, or in 
sonie instances throwing ail the trade into the hands of one man, are 
not outlawed as going beyond the limits of "reasonable compétition." 
That compétition is the life of trade has passed into "a proverb of the 
law." The section intends to préserve its full opération. Putting the 
qualifying word "reasonable" before the word "compétition" could hâve 
no other purpose than to déclare the intent that restrictions arising 
from the inévitable effect of compétition, lawfully conducted, were not 
intended'to be prohibited — that the "reasonable compétition" for which 
the Constitution provides did not intend to free compétition from the 
effects, direct or indirect, of any rivalry in trade waged within the 
bounds of law. If it meant more, compétition would be impossible, 
since ail compétition, more or less, diminishes, restrains, or restricts 
the trade of others. The terms "reasonable" and "unreasonable" were 
used with référence to the meaning of thèse words, as understood and 
applied in our jurisprudence in the past, in defining what was noxious 
interférence with trade and commerce, as distinguished from lawful 
rivalry. To give the section any other meaning would def eat its dom- 
inant purpose to hâve "reasonable compétition." 

Section 2487 of the Code of Alabama of 1907 sheds no light upon the 
question hère. Without âttempting any définition of "unreasonable 
restraints," or "reasonable compétition," the section simply gives a pen- 
alty and right of action for any injury, "direct or indirect," resuiting 
from the violation of the law. Section 7581 of the Code reads: 

"Any pèrson or corporation, domestie or foreign, wliich shall restrain or at- 
teuipt to restrain the freedom of trade or production, control or sale of a 
couimodity, or prosecution, management; or control of any kiiid, class, or de- 
scription of business ; or which shall destroy, or attempt to destroy, compéti- 
tion in the manufacture or sale of a comniodity, shall be guilty of a niisde- 
meanor, and, upon conviction, shall be flned not less titan five hundred nor 
more than two thousand dollars for each offense." 

It will be noticed at a glance that it goes far beyond the Constitution, 
which, by the afîfirmative terms in which it confers the power, inevitably 
négatives any législative power to enact anything contrary to the policy 
of the fundamental law. It makes no distinction betweeri "reasonable" 
and "unreasonable" restraints. Itforbids any "attempt" to restrain 
the freedom of trade, whether direct or indirect, whether accomplished 
by illégal means, or as the inévitable resuit of compétition lawfully 
conducted. It forbids any "attempt" to "control" any kind of business, 
or any "attempt" to "destroy compétition," no matter by what means 
effected. According to the letter of the section, free compétition would 
be impossible, since ail compétition, however lawfully conducted, neces- 
sarily results in a large measure in restricting. compétition, or interfer- 
ing with another man's ability to compete, and hampers the practical 
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enjoyment of the right to compete in many instances. When only two 
are engaged in a business in a locality, the effect of compétition is often 
to put the whole business into the hands of one, thereby creating a 
monopoly. It puts the "control" of the business in one man's hands. 
Yet this monopoly is the child of "reasonable compétition," which the 
Constitution intends shall hâve full play. Under this section, if it be 
taken at its word, such compétition, f rom its known and direct tendency 
in restraining trade, would be forbidden. This section can throw no 
possible light upon the meaning of the Constitution, or be usef ul in any 
way in ascertaining the meaning of its terms. If it means only to for- 
bid things the Constitution forbids, we must look to the Constitution, 
rather than to it, to discover the purpose of its f ramers. If it means 
more or is in any wise antagonistic to the Constitution, it is void. Find- 
ing nb définition of the meaning of "unreasonable restraints" and "rea- 
sonable compétition" in our Constitution and statutes, resort must nec- 
essarily be had to the common law. At the common law ail compétition 
in trade, conducted within the limits of the law, was "reasonable com- 
pétition." Mogul Steamship Co. v. McGregor, supra. The "control" 
of a pursuit or trade in a locality is not forbidden by the Constitution, 
though it be lodged in a single hand, if that be the resuit of compétition 
waged by lawful means. Such a monopoly is not an unlawful monop- 
oly. Contracts or agreements between two or more persons to obtain 
such a resuit, or to keep up priées, are, of course, unenforceable, and 
statutes frequently make them not only illégal, but criminal ; but fierce- 
ly wàged compétition between rivais, within the limits of the law, may 
bring about just such results. The law does not eondemn them, for 
they are, in the nature of things, the inévitable rèsults of the "reason- 
able compétition," which the Constitution secures to ail alike. If, as we 
hâve seen, one of thèse competing companies, keeping within lawful 
means, may continue to compete with the other until it drives it out of 
business altogether, and thus lawfuUy secures a monopoly to itself, ad- 
vertisement in the newspapers or in other ways, of a purpose to con- 
tinue the struggle until that resuit is secured, cannot make that an un- 
lawful monopoly, which without that announcement would be lawful. 
National Protective Association v. Cumming, 170 N. Y. 315, 63 N. E. 
369, 58 L. R. A. 135, 88 Am. St. Rep. 648. The reason, of course, is 
that the doctrine has beengenerally accepted that compétition is worth 
more tO Society than it costs, and that on this ground the infliction of 
damages is privileged. Commonwealth v. Hunt, 4 Metc. (Mass.) 111- 
134, 38 Am. Dec. 346. 

4. It has been pressed upon the court at every tum of the argument, 
that while ordinarily it might not hâve power to interfère by préventive 
writs, yet that in a grievance of this kind, presenting a case of peculiar 
hardship', a court of equity has the power, and is under duty, to in- 
terfère by injunctive relief, because in so doing it would be enforcing 
the policy of the Constitution and prevent the accomplishment by one 
compètitor of an avowed and undoubted purpose, by means fair or 
foui, to drive his rival to the wall, and thus defeat the very purpose of 
the Constitution in securing "reasonable compétition." As we hâve 
seen, there are constitutional difficulties in the way of suppressing the 
in jury resulting either from circulation of defamation, or of lawful 
solicitation of customers. Under the Constitution, and in the absence 
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of statutes defining the power of the state, under section 103 of the 
Constitution, to regulate compétition, one man may take over ail of 
another man's customers, and thus control a business, if it results from 
compétition within légal limits. If we assume the power of a court of 
equity to prevent such a resuit by defining limits beyond which even 
lawful means shall not be used to get control of a business, thus sti- 
fling compétition in it, upon what principle can the court proceed? 
If the taking over of a certain number of customers, though by 
illégal means, does not create monopoly, while the taking over of a 
greater number does, how is the court to détermine what number falls 
within and what number falls without the rule? Is the taking over of 
the individual customer to dépend on the motive of the solicitor to get 
ail the trade, or only a f air portion ? Can the court apportion the busi- 
ness among the rivais?. Can it say, in order to prevent monopoly in a 
business, that one company should be confined in a business to one part 
of the town, and another to another part, in order to prevent one from 
destroying the business oî the other? If the court could enter upon 
thèse inquiries, the difficulties in their practical application would be 
insuperable. The exercise of the power would be an attempt to direct 
"reasonable compétition" by régulations which the Législature alone 
can lawfully provide. The Législature has not provided them. The 
court would simply be legislating, using its injunction to promulgate 
and enforce its enactment. 

5. We hâve hère a case where it may or may not be truc; that the 
défendant has inflicted great harm upon complainant's business by the 
alleged defamatory statements. The course of conduct pursued to- 
wards it by its rival in offering indemnity against breaches of its 
customers' contracts, combined with the effect of the other grievance 
alleged, if it exists, may resuit in reducing the number of its customers 
below that at which the business could be run at a profit, thereby 
forcing it to run, for atime, at least, below cost; and finally putting 
it out of business or grievously taxing its resources, while it is wait- 
ing the slow process of the law to recover damages for the alleged 
defamatory statements, and of customers who breached their con- 
tracts with it, and from the persons who hâve wrongfully induced 
them to do so. Necessarily there must be considérable delay at law. 
If many suits be brought, and the dockets of the courts be crowded, 
months must elapse before complainant could get its numerous suits 
tried. If complainant be successful, and its adversaries be litigious, 
they would carry the cases to the appellate court, and a year or two, 
even under the most favoirable circumstances, must elapse .before 
complainant could be recompensed by receipt of damages, to say notl> 
ing of the cost and expense to complainant in its numerous suits at 
law. Meanwhile the opportunity to increase its business and build 
up its goôd \v,ill is wrongfully put in jeopardy. 

Can one competitor say, in effect, to another, and, without any ef- 
fective check, carry out the threat : "I will libel your crédit and busi- 
ness standing, and indemnify your customers for breaches of your 
contracts, as often as I choose, and risk your suits for defamation 
and for causing breaches of your contracts, and pay the damages, if 
by so doing I can put you out of business. I intend to persist in such 
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means until I force you to sell or perish and leave the field for me." 
What chance of life has the weaker against the stronger under such 
conditions, if the weaker must wait the slow aid of the law court? 
True it is, by suits at law against its customers, and those who pro- 
cure them by unlawful means to leave it, the weaker competitor could 
recover damages by way of loss of profits against the customer, and 
ail actual damages, as of right, and it may be smart money, against 
the main tort-feasor; but is that adéquate compensation for the 
wrong? The wronged competitor may be forced to succumb from 
loss of customers under the constant hammering of them accompanied 
by offers of indemnification. The différence in the value of the good 
will of the business if it be conducted in the face of continued unlaw- 
ful assaults, as compared with what would be its value and extent if 
battling only with lawful compétition, is largely spéculative, incapable 
of accurate ascertainment, and cannot therefore be measured or fitly 
compensated in damages. The complainant has a right to conduct its 
business, and extend it as far as it can, free from illégal assaults by a 
rival. It is to the public interest that it enjoy that right. Complain- 
ant has the right to choose for itself whether it will wait the slow 
process of the law courts, and submit to ail the disadvantages which 
will thereby be entailed upon it, or whether, in its own interest, and 
for the promotion of its business, it will resort to the court of equity 
to minimize the damage from the continuation of the wrongful as- 
saults, by preventing the récurrence of them in the future. The in- 
adequacy of the remedy at law under such circumstances binds a court 
of equity to interpose its préventive remédies to that extent. If there 
were doubt, the public interest and the duty to uphold the constitu- 
tional policy of "reasonable compétition" should turn the scale. 

I do not find the defendant's contention that complainant does not 
come into court with clean hands is sustained. A number of affidavits 
hâve been offered that complainant repeatedly solicited defendant's 
customers to come to it; but it is not shown in any of thèse solicita- 
tions that complainant exceeded the limits of loose morality of the 
law of trade, or that they were accornpanied by offers of indemnifi- 
cation if customers would break their contracts with défendant. 

The court cannot grant the prayer of the complainant to stop the 
solicitation of its customers within lawful limits, for that would be 
offensive to the policy of the law, and would be building up, rather 
than destroying, monopoly. To enjoin such solicitation would be to 
enjoin the "reasonable compétition" the Constitution secures to every 
one. The court cannot say to the défendant it shall not make lawful 
solicitations in the future of complainant's customers, because de- 
fendant in the past has attempted to build up its business and com- 
pete in an unlawful way. It cannot prevent the circulation of the 
alleged defamatory matter, because it has no jurisdiction to déter- 
mine such questions in advance of a trial at law. Under tUe circum- 
stances the court should prevent the wrong of indemnifying com- 
plainant's customers for breaching their contracts, and has the power 
to do so. 

Ail the prayers for relief must be denied, save in the matter of in- 
demnifying complainant's customers against breaches of their con- 
tracts, as to which a preliminary injunction will be granted. 
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SAVAGE y. SOOVBLL. 
(Circuit Court, E. D. Kentucky. Jw.ly 16, 1908.) 

1. Food ,(§ . 2*)— State Régulations— "Food." 

The fact that a "food" may also be a mediclne or possess médicinal 
propertles does not exempt It from the opération of a state statute regu- 
latlng the sale of foods. 
[Ed. Note. — For other cases, see Food, Dec. Dig. § 2.* 
For other définitions, see Wofds and Phrases, vol. 3, p. 2856.] 

2, FoOD (§ 2*)— "Condiment."' 

A ''condiment" is a food and not a medicine. 

[Ed. Note.— For other cases, see Food, Dec. Dig. § 2.*] 

3i Food (§ 2*) — Statutory- Régulations. 

A manufacturer, wUo désignâtes an article made and sold by him as a 
food, Is estopped to deny that it Is such wlthin the meaning of a statute 
regulating the sale of food. 

lÉd. Note,^For other cases, see Food, Dec. Dig. § 2.*] 

4. Food (& 2*)— Statutoby Régulations— Articles Within Statute— "Food 

pB Condiment." 

Thé "International stock food" is a "food or condiment" wlthin the 
meaning of the Kentucky pure food law (Laws 1906, p. 282, c. 48), and 
Its sale is subject to régulation thereunder. 

[Ed. Note. — For other cases, see Food, Dec. Dig. § 2.*] 

5. Food (g i») ^State Inspection Laws— Constitutionality of Kentucky 

Statute. 

The Kentucky pure food law (Laws 1906, p. 282, c. 48), whlch requires 
articles of food sold in the state to be labeled to disclose thelr Ingrédients 
and authorizes the director of thé agricultural exxïerlment station to take 
samples from each package for analysis, is not unconstitutional, but is 
valld as an inspection law. Nor was It rendered Invalld by the enactmeiit 
of the national food and drugs act, which does not conflict with its pro- 
visions. 

[Ed. Note. — For other cases, see Food, Cpiit. rn<r. 5 1 ; Dec. t^j™, 5 i.»i 

In Equity. On motion for preliminaty injunction. 

J. N. Elliott, for complainant. 

N. B. Hays, Ky. Atty. Gen., R. M. Allen, and Chas. H. Morris, for 
défendant. 

COCHRAN, District Jiidge. This cause has been submitted on mo- 
tion for a preliminary injunction and demurrers, spécial and gênerai, 
to thebill. 

It is claimed by plaintiflf. that he is entitled to the relief he seeks be- 
cause the article manufactur^d and sold by him is not covered by the 
Kentucky act involved herein. Laws 1906, p. 283, c. 48. He main- 
tains that said act covers only that which is a food, and said article is 
not a food, but; a medicine. I think the distinction between what is a 
"food" and, what is a "medicine" is clear, and there can be no question 
that said act, cp,yers the former, and not the latter. A "condiment" is 
a food, and not a medicine. It is therefore covered by the act, and 
that by express terms, but the act is not prevented from covering that 

•For other caseB see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes . 
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which is a food because it is a medicine also. Conceivably an article 
may be a food and a medicine both, and that when used in the same 
way, i. e., when taken internally. Such an article is covered by the act 
notwithstanding its médicinal quality. 

I hâve considered the évidence carefuUy and hâve reached the con- 
clusion that the article of plaintiff's manufacture is a food — probably 
it is better to say that it is a condiment — and that such is the efifect of 
his représentations and claims in regard thereto. Undoubtedly he 
claims it to be a medicine also, and it may be said that the stress of his 
claims lies hère ; but in a real sensé it must be said to be at least a "con- 
dimental food," and hence that it is covered by the act. Plaintiff is in 
no position to complain of his article being treated as what he calls it. 
The évidence shows that his action in naming it a food was not purely 
arbitrary, but based on reality. 

The act itself is not unconstitutional. It is an inspection law, and 
the States hâve the right to pass inspection laws. This is expressly 
recognized in the second clause, § 10, art. 1 of the fédéral Constitution ; 
but, this apart, a state has power to enact inspection laws, even though 
it affects interstate commerce, at least in the absence of congressional 
législation making a différence in the situation. This is on the ground 
that Congress by its nonaction has impliedly consented to the enact- 
ment thereof, i. e., Congress, instead of regulating interstate commerce 
in such particular directly, does so through the state Législature enact- 
ing the law. At the time of the passage of the Kentucky act and its 
going into force, the fédéral pure food law (Act June 30, 1906, c. 
3915, 34 Stat. 768 [U. S. Comp. St. Supp. 1907, p. 928]) had not been 
enacted. 

The position that the act is valid as an inspection law finds direct 
support in the case of Patapsco Guano Co. v. Board of Agriculture, 
171 U. S. 351, 18 Sup. Ct. 863, 43 L. Ed. 191. The case of Bowman 
V. Chicago & N. W. R. Co., 125 U. S. 465, 8 Sup. Ct. 689, 1062, 31 L. 
Ed. 700, is not to the contrary. The law involved there was not an in- 
spection law. 

It is claimed that said act is unconstitutional, in that it authorizes the 
director of the Agricultural Experiment Station to take as much feed- 
ing stufï as he might désire, provided he confined himself to two 
pounds from every package. I do not think that such is the meaning 
of this provision of the act. An inspection law can properly provide 
the taking of so much of an article covered by it as is necessary for 
analysis in order to détermine its true nature. This is just as proper 
as a fee for the inspection. The meaning of this act is that said direct- 
or may take as much, not as lie desires, but as much as is necessary lor 
analysis; but in no event shall it exceed two pounds. It was not in- 
tended that the director should hâve the right to take two pounds in 
every instance out of every package, whether necessary to make an an- 
alysis or not. It is not alleged that in the exécution of the law défend- 
ant has taken, or intends to take, more from the packages containing 
plaintiff's article than is necessary to make an analysis. 

Again, it is urged that said act has been done away with by the féd- 
éral law before referred to. It is questionable whether Congress can 
affect a state inspection law simply by législation covering the same 
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subject— whether in order to do so it must not enact législation under 
clause 2, § 10, art. 1, of the federar Constitution, expressly revising and 
controlling same. But, tliis apart, the two laws do not cover the 
same territory. The fédéral law simply covers the subject of adultéra- 
tion and misbranding. The state law bas nothing to do with either. 
It has to do with the subject of disclosing the ingrédients of the ar- 
ticles covered by it. Its policy is to compel a statement of ingrédients 
so that purchasers thereof in Kentucky may know exactiy what they 
are buying. There may be no adultération or misbranding, i. e., no 
violation of the fédéral law, and yet there may be a violation of the 
state law in not disclosing ingrédients. 

It follows therefore that the motion for a preliminary injunction 
must be denied. 

Inasmuch as the bill allèges that plaintiff's article is a medicine, and 
not a food or condiment, and hence not covered by the act, the bill sets 
forth a good cause of action, unless defendant's point that this is a 
suit against the state of Kentucky, and hence within the prohibition of 
the eleventh amendment, is well taken. I do not think that this point 
is well taken. This is not a suit against the state, but against M. A. 
Scovell. If the plaintifif's article is not a food, but a medicine, as alleg- 
ed in the bill, then said défendant has no right to set on foot prosecu- 
tions against plaintifï and dealers in his article under said act, and he 
owes plaintifï a duty not to do so, and plaintifï is entitled to hâve this 
duty performed. I hâve covered this whole subject in a paper read 
before the Kentucky State Bar Association, on July 8, 1908, at Louis- 
ville, to which I refer as setting forth fully my views on it. It took 
considérable time to prépare this paper, and this accounts somewhat 
for my delay in disposing of this case. The subject was in so much 
confusion that I could not handle a case successfully involving the 
question of maintainability of suits against the executive oiïicers of a 
state without a thorough investigation on my own part covering the 
whole ground. 

The demurrers to the bill are overruled. 

If parties agrée, the cause can be submitted on bill, answer, and affi- 
davits, as was donc in the case of Allegheny Oil Co. v. Snyder, lOC 
Fed. 764, 45 C. C. A. 604. If so, a decree will be entered dismissing 
plaintiff's bill at his costs. Of course, the temporary restraining order 
granted herein ceases as of this date to be of any force. 



In re COHN. 

(District Court, D. Nortli Dakota, S. E. D. July 28, 1900.) 

1. Bankruptcy (§ 458*) — Ordeb of Référée— Review— Exceptions. 

Where a bankrupt filed no exceptions to a referee's order determining 
his riglit to exemptions, the bankrupt could not object to any of its pro- 
visions on certlflcate for review. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dig. § 918; Dec. 
Dig. § 458.*] 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Inde-xes 
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2. Public Lands (J 140*)— Exemptions. 

Under Rev. St. §■ 2296 (U. S. Comp. St. 1901, p. 1398), declaring that a 
homestead acquired In public land should not become liable to the sat- 
isfaction of any debt contracted prior to the issuing oî a patent therefor, 
the issuance of the patent, and not the issuance of a final reeeipt, to the 
homesteader entitling hlm to a patent, fixes the time from which the 
property may become liable for subséquent debts of the homesteader. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. | 379; Dec. 
Dig. § 140.*] 

3. Bankruptc? (§ 396*)— Exemptions— Statutes—Repeal. 

Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 (U. S. Comp. St. 1901, p. 
3424), providing that the act shall not afCect the allowance to bankrupts of 
exemptions prescrlbed by state laws, deals solely with laws of the states, 
and does not repeal or affect Rev. St. § 2296 (U. S. Comp. St. 1901, p. 
1398), providing that a fédéral homestead shall not be liable for debts 
of the homesteader before the issuance of a patent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 668; Dec. 
Dig. § 39a*] 

i. Bankruptct (I 396*) — Bights or Teustee- Fédéral Homestead. 

Since, under Rev. St. §§ 2288, 2291 (U. S. Comp. St. 1901, pp. 1385, 1390), 
a homestead entryman could not transfer his homestead, and by section 
2296 (page 1398) creditors prior to patent could not subject the home- 
stead to their claims, a homestead to which no patent had issued, though 
a final reeeipt had been granted, did not pass to the entryman's trustée in 
bankruptcy under Act July 1, 1898, c. 541, § 70(5), 30 Stat. 565 (U. S. 
Comp. St. 1901, p. 3451), declaring that the trustée is vested with the 
tltle of the bankrupt to ail property which, prior to the filing of the pé- 
tition, he could by any means hâve transferred, or which might hâve been 
levied on and sold under judicial process. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 668; Dec. 
Dig. § 396.*] 

5. Bankeuptoy (§ 4*) — Nature and Purposes. 

The purpose of the bankruptcy act is to glve creditors only such rlghta 
which would hâve been theirs if bankruptcy had not supervened, and to 
save to the bankrupt and his family every right and exemption which 
would hâve been theirs as against creditors enforcing their claims by 
ordinary judicial process. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. $ 4.*] 
J. K. Murray and Stambaugh & Fowler, for bankrupt. 
J. P. Williams and Engerud, Holt & Frame, for creditors and trustée. 

AMIDON, District Judge. The above bankrupt filed his voluntary 
pétition in bankruptcy on the 5th day of December, 1908. About the 
Ist of July, 1908, he made final proof upon a government homestead, 
and received his final reeeipt entitling him to a patent therefor. Ali 
debts scheduled by thé bankrupt were incurred prior to the date of his 
making such final proof. In his schedules he claimed the homestead as 
exempt both under the laws of North Dakota and under section 3296 
of the Revised Statutes of the United States (U. S. Comp. St. 1901, 
p. 1398). The trustée set the land off to him as his homestead, under 
the state laws. One of his creditors filed exceptions before the référée 
to this action of the trustée, and asked that an order be entered denying 
the bankrupt's right to the land as a homestead, and directing the trus- 

•For other cases see same topic & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tee to take possession of the same and apply it to the satisfaction of the 
bankrupt's debts. This question was fully présentée before the référée, 
by counsel for the respective parties, upon voluminous testimony. As 
the resuit of such hearing, the référée found that the bankrupt prior to 
the time of the fiHng of his pétition in bankruptcy had removed from 
the state of North Dakota, in vvhich the homestead is situated, and 
taken up his résidence in the city of MinneapoHs, in the state of Minne- 
sota, and that he had thereby abandoned his homestead as an exemption 
under the laws of the state of North Dakota, and lost ail right to 
claim the same as exempt under those laws ; but the référée further 
held that the homestead was exempt from the clarnis of ail creditors 
whose indebtedness wàs incurred prior to the date of the making of 
final proof, and entered an order so declaring, and directing that the 
homestead be applied only to the payment of those debts, properly prov- 
en, which had arisen since the bankrupt made final proof for his home- 
stead. A creditor whose claim accrued prior to the making of such 
final proof excepted to this order of the référée, and at his request the 
order has tfeen certified to the court for review. 

The bankrupt has filed no exceptions to the order of the référée, 
and cannOt therefore be heard to object to any of its provisions. If this 
were not the case, it is quite likely that he would hâve just cause to 
complain of the order because it limits his exemption from debts to 
those which accrued prior to the making of his final proof ; whereas, 
section 2396 of the Revised Statutes déclares that the homestead shall 
not "in any event become liable to the satisfaction of any debt con- 
tracted prior to the issuing of the patent therefor." There is no 
évidence presented hère showing that any patent has ever been is- 
sued. It is the issuance of the patent which fixes the time when the 
property shall become liable to subséquent debts of the homesteader. 
Barnard v. Boller, 105 Cal. 214, 38 Pac. 728; Wallowa National 
Bank V.' Riley, 29 Or. 289, 45 Pac. 766, 54 Am. St. Rep. 794. 

Counsel for the objecting creditor contends that section 2296 of the 
Revised Statutes is repealed by sections 6 and 70, subd. 5, of the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 548, 565 [U. S- Comp. St. 
1901, pp. 3424, 3451] ). Section 6 simply provides that the bankruptcy 
act shall not afïect the allowance to bankrupts of the exemptions which 
are prescribed by state laws. Plainly this section deals solely with state 
laws. It is declaratory in its character. Its purpose is to save exemp- 
tions allowed by state laws, not to abolish those allowed by fédéral law. 
Its language is affirmative, and ought not to be given a négative ef- 
fect, in the absence of a clear manifestation of such a législative pur- 
pose. Potter's Dwarris, 69. Section 70 déclares that the trustée shall 
be vested with the title of the bankrupt (except property which is 
exempt), to ail "(5) property which prior to the filing of the péti- 
tion he could by any means hâve transferred, or which niight hâve 
been levied upon and sold under judicial process against him." The 
land in question does not come within the provisions of either branch 
of this section. Down to the time of final proof, the entryman could 
not transfer his homestead. Sections 2288 and 3291, Rev.' St. (U. S. 
Comp. St. 1901, pp. 1385, 1390). Nor could any of the creditors 
whose claims hâve been proven hâve levied upon or sold the home- 
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stead for the collection of their debts. Such action is.clearly forbidden 
by section 2296 of the Revised Statutes. Seymour v. Sanders, Fed. Cas. 
No. 12,690; Baldwin v. Boyd, 18 Neb. 444, 25 N. W. 580; Shoemaker 
V. Stimson, 16 Wash. 1, 47 Pac. 218; Jean v. Dee, 5 Wash. 580, 32 
Pac. 460; Brown v. Kennedy, 12 Colo. 235, 20 Pac. 696. There is 
certainly no such inconsistency between the bankruptcy act and sec- 
tion 2296 of the Revised Statutes as would sustain a repeal of sec- 
tion 2296 by implication. Great Northern Railway Co. v. United 
States, 155 Fed. 945, 961, 84 C. C. A. 93, and cases there cited. 

In some of the cases there are gênerai remarks to the effect that 
the state law establishes the rule of exemption under the bankruptcy 
act, and that only such exemptions in value and kind as those laws 
permit can be claimed by the bankrupt. Steele v. Buel, 104 Fed. 968, 
44 C. C. A. 287; In re Manning (D. C.) 112 Fed. 948; In re Wunder 
(D. C.) 133 Fed. 821. The question before the court in thèse cases, 
however, was whether a spécifie pièce of property came rightfully 
within the terms of the state law granting exemptions. In none of 
them was the question raised whether a bankrupt was entitled to the 
protection of the few fédéral laws granting to him spécial rights as 
against bis creditors. The question hère presented therefore must 
be determined, not upon such gênerai observations as are found in 
thèse cases, but upon the provisions of the statutes themselves. For 
example, Rev. St. U. S. § 1628 (U. S. Comp. St. 1901, p. 1122), dé- 
clares that military uniforms, arms, and equipments shall be exempt 
from ail judicial process. Thèse articles are not exempt under many 
of the state laws. Could it be reasonably contended that such articles 
pass to the trustée in bankruptcy because they are not covered by 
state exemption laws? I think not. The cardinal principle of the 
bankruptcy act is to grant to creditors only those rights which would 
hâve been theirs if bankruptcy had not supervened, and to save to the 
bankrupt and bis family every right and exemption which would 
hâve been theirs as against creditors enforcing their claims by ordi- 
nary judicial process. Thomas v. Woods, 170 Fed. . Tliis prin- 
ciple should not be departed from except in obédience to a com- 
niand of the statute which is altogether. clear. Such feeble incon- 
sistencies as are hère brought to the notice of the court would afford 
no justification for such action. 

The décision of the référée must be affirmed, and it is so ordered. 



THE DOWNER. 

(Dlstr)ct Court, S. D. New York. June 4, 1909.) 

Shippino (I 166*)— Who abe "Passengbb3"— Injuby to Licensee. 

Personal injury to a ship oari>enter employed on the steamer Géorgie 
througli falling Into a hatch lu the after deck of the tug, by the cover 
givlng way, while being taken by her to New York after the completlon of 
his work on the steamer. Eeld that the libellant 'could not be deemed a 

*For other cases see «âme topic & S NWMBBb In Dec. & Am. Digs, 1307 to date, & Kep'r Indexe» 
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passenger and he could not recover without showing négligence on tlie 

tug's part, wMch he failed to do. 

[Ed. Note. — For other cases, see Shippiug, Dec. Dig. § 166.* 

For otber définitions, see Words and Phrases, vol. G, pp. 5218-5227 ; vol. 

8, p. 7748.] 

(Syllahus by the Judge.) 

Warner & Williams, for libellant. 
Alexaiïder & Ash, for The Downer. 

ADAMS, District Judge. This action was brought by Thomas Car- 
roll, to recover for personal injuries alleged to hâve been received 
through the giving way of a manhole cover of a hatch in the after 
deck of the tug, upon which he stepped, as he was preparing to dis- 
embark after being taken, in company with a number of others, as a 
passenger, on a voyage to Pier 49, Hudson River, from- a steamer 
down the bay. The libel allèges that Carroll was a ship carpenter in 
the employ of the White Star L,ine, and in the performance of his 
duties, on the 4th day of March, 1908, he was engaged in putting 
up cattle pens on the steamship Géorgie; that the work was not 
finished when the sailing time of the steamer arrived and those en- 
gaged the rein continued it until the steamer reached a point near the 
Narrows; that the White Star L,ine engaged the tug to follow the 
steamer down the bay and bring back to said pier the libellant and 
those working with him. The libel further allèges that when the tug 
reached her destination, in order to get ashore it became necessary, 
for Carroll to cross the after deck of the tug and in doing so to step 
upon the manhole cover, which was in an unsafe and insecure condi- 
tion, so that when Carroll stepped upon it, it tilted and he fell into 
the hatchway, with his right leg in the opening and his left leg on the 
other side of the cover. The accident caused him severe pains, loss 
of wages and permanent injuries, for which he claims $10,000. 

After some déniais, the claimant allèges: 

"Xhird: On or about the 4th day of March, 1908, the steamtug 'Downer' 
was engaged by the White Star Llne to meet its steamship 'Géorgie' in the 
TJpper Bay and take ofC some nien who were on board of her and brlng them 
back to Pier 49, North River. The 'Downer' is a woodeu harbor tug, construct- 
ed and fltted In the usual and customary manner and was in every respect 
well and sufflclently manued and equlpped for the service upon which she was 
engaged. On her after end, and just forward of her hawser rack, there is a 
small hatch or opening in her deck, which leads to a locker in her hold. Be- 
tween this hatch and the after end of the bouse, there Is a large space of clear 
unobstructed deck, affordlng an absolutely safe passage for ail persons across 
the vessel from one side to the other. Between the forward end of her house 
and her bow there is also a large clear unobstructed deck, affordlng a safe 
means of passing across the vessel from one side to the other. There was no 
occasion for any person on board of the tug, except the crew In the manage- 
ment of their hawser to go near, to the hatch aforesald. 

Fourth: Upon information and bellef, in conforniity with the employment 
aforesaid, the steamtug 'Downer' met the steamship 'Géorgie' ofC Robbins Reef , 
took a number of men on board from her, brought them back and safely land- 
ed them at Pier 49, Nortji River. Duriug the performance of thèse services, 
as was necessary and proper, a portion of her towing hawser was on the liaw- 
ser rack, and ran thence through the hatchway aforesaid into her locker, 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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where the balance of It was colled, and the cover was off tlie hatch lying on 
deck. The weather was clear; it was about mld day; the condition of the 
hatch and hawser was perfectly visible ; and, if libellant was on board the tug, 
and sustained the injuries complalned of in the libel, the same were caused 
through hls own gross négligence and carelessness. 

Fifth: Upon information and belief, when said men from the 'Géorgie' came 
aboard the 'Downer', they were observed and counted by the master of the 
tug, and as they went ashore they were also observed and counted by him. No 
suggestion or claim was made by the libellant at that time, that he had sus- 
tained injuries in any manner while on board of the tug and ail of them passed 
from the tug to the dock in apparently the same physical condition as they 
were when they came on board." 

The testimony shows that a gang of carpenters and stevedores 
were at work on the steamer Géorgie, fitting up some cattle pens, 
when her saiUng time came, and in order to complète the work, they 
remained on the steamer until she was some distance down the bay. 
The tug Downer was employed by the White Star Line, to which the 
steamer belonged, to accompany the steamer and take the men off 
when they were through with the pièce of work upon which they 
were engaged. This occurred when the steamer was in the vicinity 
of Robbins Reef and the men then went on the tug to be taken back 
to Pier 49. The Hbellant and ail of the others remained on the deck 
of the tug, the libellant seating himself on the after towing bitts, 
facing towards the stern of the boat. He remained there until the 
tug reached the pier, when in attempting to go ashore, he crossed a 
hatch, which was partly concealed by its cover. He placed his foot 
and rested his weight upon the cover, which tilted up, permitting his 
leg to go into the hole and causing the cover to strike his groin, with 
the resuit that he received painful and serious injuries. 

The theory on the part of the libellant is that being a passenger, he 
was entitled to ail the care that a passenger is ordinarily entitled to. 
The difficulty with that contention is that the relation of passenger 
and carrier has not been established. If the libellant has remained on 
the Géorgie and received injuries there, it would scarcely be urged 
that he had a passenger's right. He was an employé of the White 
Star Line, which furnished him with an ordinarily safe place to work 
and when he was transferred to the Downer, he was still such an em- 
ployé and was being transported from his work back to New York, 
also in an ordinarily safe place. 

It is said in 5 Cyc. 486 that: 

"A passenger, in the légal sensé of the term, is one who travels in some pub- 
lic conveyance by virtue of a contract, express or implied, with the carrier, as 
to payment of fare, or that which is accepted as an équivalent theretor." 

There was no suggestion hère of a contract of any description to 
pay a fare of any kind to the tug for the transportation. The tug's 
gênerai business was that of towage, or work of that character. She 
was hired by the hour to perform such service of the kind as the 
White Star Company might require and in the course of this employ- 
ment, she was directed to transport the libellant and his fellow worîc- 
men from the Géorgie to the pier. There was no contractual relation 
between the libellant and the tug. The only contract in which the 
tug entered was the one mentioned, under which she was directed 
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by her employer to transfer the rnen ,to the pier. It seems quîte évi- 
dent that the libellant was not entitled to the care which should be 
given to passengers. 

It remains to be determined whether there was any négligence on 
the tug's part which would entitle the libellant to recover damages 
for the results of his accident. 

It appears that the libellant selected his own location on the beat. 
If he had desired to go within the cabin or any part of the house 
structure, no doubt, permission could hâve been obtained upon ap- 
plication to the master, but the libellant did not consider it worth 
while to make the request and seated himself as has been described. 
The hatch into which he subsequently fell was within a couple of feet 
of the bitts. It was partly concealed by the cover which had been 
placed on it, leaving room, however, for the hawser which ran into the 
hatch and kept the lid up from li/o to 2 inches. The members of 
the crew hâve testified that they did not put the cover on the hatch 
and It has been suggested that it must hâve been done by some of the 
libellant's co-servants but I do not consider this aspect of the case 
is of much importance. There was sufficiènt in the appearance of 
the hatch as covered to excite the notice and appréhension of an or- 
dinarily observant person. It was evidently the duty of the libellant 
to look about him and see where he was stepping. Ropes were lying 
on the after deck and its whole condition showed that it was not a 
place to be moving around without careful observation. I am unable 
to see that there was any such failure of duty on the part of those 
in charge of the tug as would constitute négligence imputable to her. 
They were pursuing the usual course in thè navigation of the tug and 
the arrangement of the deck, and the libellant was or should hâve been 
familiar with it, at least sufficiently so as to cause him to be vigilant, 
in which event, there would hâve been no accident. The accident 
was primarily due to the libellant's own négligence. 

The libel is dismissed. 



THE KRONPRINZESSIN CECILIB. 

(District Court, S. D. New York. June 10, 1909.) 

SiTiPPiNG (§• 81*) — SwELL Damage— Evidence. 

Tlie steamsliip was obllged to stop at Quarantine and lost her headway, 
so tliat it was necessnry to put her engines at laaif speed to regain steerage 
way. In doing so, she cre^ted a swell which caused damage to a tug and 
tow entering the channel to Greenville. Held that the steamship was in 
fault. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 345; Dec. Dig. 
§ 81.* 

Liabilitv of vessel for injuries caused by création of swell, see note to 
The Asbury Park. 78 C. C. A. 3.] 

(Syllabus by the Judge.) 

Robinson, Biddle & Benedict, for libellant. 
Choate & Larocque, for claimant. 

'For other cases see same topio & § nuhbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ADAMS, District Judge. The libellant, the Long Island Railroad 
Company, the charterer of the tug Patchogue and Car Float No. 14, 
brings this action against the steamship Kronprinzessin Cecilie, a 
North German Lloyd steamer, to recover the damages caused to the 
former vessels by swells from the latter on the 14th of January, 1908. 
It is alleged that the tow was proceeding from Long Island City to 
Greenville, New Jersey, and when in the entrance of the channel to 
the latter place and heading to the westward, the steamship passed, 
going up the bay, with such great speed and so near that swells were 
caused by which the tug and float were injured to the extent of $4,000. 

The answer of the steamer, after some admissions and déniais, 
States : 

"Seventh: It allèges that on the day in question tlie steamship 'Kronprinzes- 
sin Cecilie' pâssed up the main ship channel from Quarantine to her pier at 
Hoboken, New .Tersey, proceeding at ail times at an exceedingly reasonable 
rate of speed ; that in fact she barely maintaiued steerage way ; that said 
steamship at ail times observed the rules of the road and proceeded with 
due regard to other shipping and that if on the day in question the steamtug 
'Patchogue' or earfloat No. 14 sustained any damage, the same was not attribu- 
table in any way to any négligence, carelessness or improper conduct on behalf 
of those in charge of said steamship 'Kronprinzessin Cecilie' but that the same 
was caused or contributed to by the négligence and incompétence of the mas- 
ter, officers and crew of said steamtug and earfloat, as upon the trial will 
more fully appear." 

It appears that the float was 367 feet long and 36 feet wide. The 
tug was 101 feet long and 25 feet wide. There was a wind of about 
12 miles an hour from N. W. by N. The tug was on the starboard 
side of the float. her stem being about amidships and her stern ex- 
tending to within about 15 feet of the stern of the float. She was 
made fast by lines running from the tug's nigger head to a point for- 
ward on the float, and by a towing strap running from the side bitts 
of the tug to the side post of the float, and another set of Hnes run- 
ning from aft on the tug to another post on the float. When ail the 
lines were made fast, they were tightened by a winch on the tug in 
the customary manner. The tow came around through the East River 
and turned into the Greenville Channel, going under a slow bell. 
Just before the accident she stopped her engine. 

The steamship, a vessel of about 20,000 tons, 707 feet long, drawing 
26 feet, was passing Up to her pier in Hoboken on one of her regular 
west bound trips. She took a pilot at Sandy Hook and proceeded 
slowly to the Quarantine Station, arriving there at 10:40 a. m. She 
left at 11:03, with the mail boat alongside, engaged in the transfer- 
ence of the mails. This, and some other boats which were alongside, 
were cast off shortly after leaving the station. It was then found that 
the ship had lost steerage way and in order to regain it, half speed was 
deemed necessary by her navigators and at 11:41 both her engines 
were put at half speed ahead and remained so until 11 :53. When 
her engines were put at half speed, the steamer was about opposite 
Robbins Reef. At 11 :53 she slowed again, and went to her dock. 
At 11 :56, she passed Liberty Island. Going at half speed, with 6 
of her 19 boilers out of commission, and the steam allowed to run 
down, as was usual in entering port, she covered 2 nautical miles. 
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or more, the distance between a point opposite Robbins Reef and a 
point opposite Liberty Island, in 15 minutes, a speed at tlie rate of 
something slightly over 8 nautical miles an hour, and it is shown 
that when she started at half speed she was so nearly stopped that her 
steerage way was practically lost and for 3 minutes just before reach- 
ing a point off Liberty Island, her engines were at slow again. The 
master stated that the maximum speed under a half speed order did 
not exceed 8 knots through the water, which allowing for a 3 knot 
ebb tidal current would be 6 knots over the ground, but what the 
speed over the ground was is not of great importance as it is évident 
that the speed through the water is the force that créâtes a displace- 
ment wave. 

Having covered the distance in the time mentioned, the inquiry is 
whether such speed was sufficient to create an injurious swell. She 
started under half speed from a position in which she was practically 
stopped. The engineer said it would take about 2 minutes for the 
engines to obtain the half speed number of révolutions, and during 
the last 3 minutes of her run up to Liberty Island, she was under a 
slow bell. It is évident, therefore, that in passing the point where 
the swell was encountered, she was going considerably faster than the 
average of a little over the 8 knots mentioned, fast enough in fact to 
create a swell which proved injurious to the tug and tow in the man- 
ner described, because there can be no question that the steamer did 
cause such a swell. 

It is not very material, however, what the speed of the steamer was. 
In discussing the speed of The Majestic, 48 Fed. 730, 1 C. C. A. 
78, Judge Lacombe said, speaking for the appellate court in this dis- 
trict : 

"Be that as It may, however, Ib Is plaln, iipon the proof, that a wave was 
thrown up by the steamer, which made navigation imsafe for the canal-boat. 
although she was, so far as appears, a proper craft to navigate the waters of 
the upper bay, and was attached to her tug In a proper way for towlng with 
the natural conditions of wind and waves, such as they were that day. If, 
when moving at seven knots an hour, and the distance of half a mile, the Ma- 
jestic produces such results, then there is something in her slze or build which 
makes it necessary for her officers to be watchful of craft they pass at that 
distance, as well as of those in the immédiate viclnity, and to regulate her 
motions accordlngly, It wlll not do to say that the swell that she throws is 
no higher than such as are produced by a hlgh wind in thèse waters. A high 
wind had not, on this particular day, rendered the bay unsafe for river craft. 
They were entltled to navigate there, and the proposition cannot be maln- 
talned that harbor waters may be put at ail times and at ail seasons In a 
perlions condition for smaller craft, by the rapid movements of large océan 
steamers, as they are occasionally by the prevalence of a gale of wind. Such 
waters are not to be approprlated to the exclusive use of any one class of 
vessels. We do not mean to hold that océan steamers are to accommodate 
their movements to craft unflt to navigate the bay, either from inhérent weak- 
ness, or overloading, or iraproper handllng, or which are carelessly navlgated. 
But of none of thèse is there any proof hère, and, in the absence of such 
proof, we do hold that craft such as the libellant's hâve the right to navigate 
there without anticipation of any abnormal dangerous condition, produced 
solely by the wish of the owners of exceptionally large craft to run them at 
such a rate of speed as will Insure the qulckest passage. To hold otherwise 
would be vlrtually to exclude smaller vessels, eugaged in a legltimate com- 
merce, from navigatlng the same waters," 
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This language is very appropriate for the case under considération. 
There is no doubt that the steamer caused a wave which proved in- 
jurions to thèse boats. Probably the steamer ordinarily in passing up 
the bay does so at such a moderate speed that no injurions waves 
are caused but in this instance, doubtless owing to the détention at 
Quarantine and the necessity for obtaining control of the steamer 
again, she was put at a rate of speed necessary for that purpose, but 
such necessity is no excuse for the damage caused to the tug and 
tow. I see no fault on the part of the tug. She slowed and stopped 
her engines when she saw the wave coming. There was not suf- 
ficient time or apparent necessity for casting oflF her tow. 

Decree for the libellant, with an order of référence. 



NEW YORK MILLINBRY & SDPPLY CO. T. HAMBUEG-AMBRIKANISCHH 
PACKETFAHRT-ACTIEN-GESELLSCHAFT. 

(District Court, S. D. New York. June 10, 1909.) 

Caebiees (§ 59*)— Damage to Cargo— Bill or Lading. 

Where a carrier recelves goods for transportation knowlng, or havlng 
reason to know, that some of tiem are not in good condition and issues a 
blll of lading reclting that they are "in good order and condition" and the 
bill of lading passes Into the hands of an Innocent purchaser for value, 
the carrier is not permitted to assert the contrary of the blll of lading 
statement. 

[Ed. Note. — ^For other cases, see Carriers, Cent. Dlg. § 179 ; Dec. Dig. § 59.*} 
(Syllabus by the Judge.) 

Kneeland & Harison, for libellant. 
Wheeler, Cortis & Haight, for respondeni 

ADAMS, District Judge. This action was brought by the New 
York Millinery & Supply Company against Hamburg-Amerikanische 
Packetfahrt-Actien-Gesellschaft to recover the damages it sustained, 
said to amount to $3,341.32, by reason of the contents of 92 cases of 
straw hats being found damaged upon delivery in New York the 18th 
of November, 1907. The shipment was made on the 38th of October, 
1907, at Genoa, Italy, by the respondent's steamer Batavia. The libel- 
lant in addition to the ordinary averments of the purchase of the goods 
near Florence, Italy, and the issuance and delivery of a bill of lading 
by the respondent, acknowledging the receipt of the merchandise in 
good order and condition, alleged as follows : . 

"VII. That the respondent bas informed the libellant that said goods were 
received on board the respondent's said steamer at Genoa during rain and some 
of them were wet and damaged by water when so received, that the statement 
In said bill of lading that said goods were shlpped in good order and condi- 
tion was false and untrue, and at the time of making It was bnown to De 
false and untrue to the respondent or its agents signing said bill of lading, 
who then received from said F. Henry Humbert a written request for a clean 
bill of lading, by whieh request said Humbert agreed to take upon himself the 
responslbility for any claim that might be presented to the respondent by the 
consignée of said goods on account of their being wet and damaged and not 

*For other cases see same toplc & § ncmeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
171 F.— 37 
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in good order or condition at the time of sliipment. That the libellant accepted 
said goods In reliance upon sald blll of lading and paid for them in reliance 
tliereon witliout any déduction for damage, and tliat the libellant does not 
lînow whether the information so received by it from the respondent as to 
the time, place and manner of the occurrence of said damage is or is not true 
and correct, nor does the libellant know when, where or how said damage oc- 
curred, exeept as Is hereinbefore alleged by it." 

The answer admits the shipment of the goods, the deHvery of the 
bill of lading, and that at the time of the deHvery it received from 
Humbert a written request for a clean bill of lading and that he ex- 
ecuted the indemnity mentioned in the seventh article of the libel. 
It allèges that it has no information sufficient to f orm a belief as to 
several articles of the libel and therefore dénies them. 

It appears from the testimony that the goods had been purchased 
by the libellant from Augusto Filippinni of Brozzi, near Florence, 
Italy, and had been shipped at Genpa by the vendor's forwarding 
agent, F. Henry Humbert. The respondent issued to the latter its 
bill of lading, dated October 28, 1907, acknowledging the receipt of 
the merchandise "in good ôrder and condition" and agreeing to de- 
liver it to the libellant iii New York. When they were delivered, it 
was found that 93 ont of the 147 cases receipted for were damaged 
by water, while the cases remained dry on the outside, showing no 
signs of damage to the contents. The hats were damp and warped 
and in many cases heavily mildewed and in some instances water ac- 
tually ran ont of the bundles after the cases were opened. 

It is nOt clear where the damage occurred but in any event an 
explanation was due from the carrier. No such explanation is given 
other than what appears in some correspondence introduced in évi- 
dence. A letter produced by the respondent and introduced in évi- 
dence by the libellant, was as foUows : 

_. "Translation. 

Hamburg-American Line, 

Freight Department. Genoa, October 29th, 1907. 

Jlr. F. Henry Huml)ert. 
B/L 85 
Please hand over to me the B/L for 151 cases straw goods, shipped by me 
per s/s 'Batavia' without putting any observation on same, taking upon me the 
responsibility for any claim that might be presented to you by the consignée 
on account of the fojlowiug observations of the offlcer on board. 

The Shipper 

[Signed] F. Lauza 
(Genoa Manager of the flrm F. H. Humbert) 
Divers cases wet. 
Cases fragile. 
No 574 & 584 less in dispute." 

This letter was forwarded to the New York agents of the respondent 
with a request that it should not be shown to the représentatives of 
the libellant. There was no testimony to show that any damage had 
been received by the goods while in the possession of the respondent, 
and doubtless the true explanation is that they were damaged when 
shipped and known to be so by the respondent, or, at least, it was 
put upon inquiry. The bill of lading therefore was incorrect in stat- 
ing that the hats were in good order and condition. The libellant 
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had no knowledge of the falsity of the bill of lading and relied upon 
it in making its payment for the hats. 

The case of Compania Naviera Vascongada v. Churchill & Sim, 
10 Mar. Law Cas. 177, is quite closely in point. There the consignées 
of a quantity of timber shipped not "in good order and condition" 
though so receipted for in the bill of lading, were sued by the carrier 
for freight and counterclaimed for damage to the timber. It appeared 
that the damage had been sustained prior to the shipment and had ac- 
tiially been noticed at that time ; that the consignées had in good faith 
accepted the bill of lading as évidence of the condition of the timber 
and paid the vendors the full contract price on the faith of it. It is 
therefore very similar to this case. Channell, J., in deciding in favor 
of the estoppel said : 

"It seems to me, however, that the case does come wlthiii the recognized 
rules as to estoppel. The statement, as I hâve polnted out, is one of tact. 
If not exaetlylntended to be acted on, It must be known that it would probably 
be acted on. Bills of lading are transférable, and the object of the shipper 
in asking for the insertion of the statement that the goods are in good con- 
dition at the time of shipment is clearly rather to hâve évidence to offer to 
his transférée than for his own direct benefit. The advantage of vi^hat Is 
known as a clean bill of lading is obvions, and I think It would be Idle for a 
master of a ship to say that he did not contemplate a purchaser of the goods 
acting on the statement that the goods were shipped in good condition." 

A respondent cannot ordinarily be expected to know about the con- 
dition of the contents of the packages but hère it did know and took 
the chances of delivering packages as good and sound when it was 
advised that, in ail probability, there would be a claim by reason of 
some of the cases being wet, etc. I think that the libellant's claim is 
well estabHshed. 

Decree for the libellant, with an order of référence. 



PENNSTLVANIA SUGAE REFINING CO. v. AMERICAN SUGAR 
REFINING CO. et al. 

(Circuit Court, S. D. New York. May 20, 1909.) 

Dépositions (§ 84*) — Retubn— Cboss-Examination. 

Where the failure of defendant's counsel to appear at the taking of a 
déposition arose from a misunderstandlng caused by unwarranted reli- 
ance on statements in ,a letter of the witness' attorney, and it did not 
appear that plaintiflC would be prejudiced by the return of the déposition 
for cross-examination, except to the çxtent of the expense thereof , de- 
fendant's motion for return would be granted on condition of defend- 
ant's paying the charges of the notary and stenographer and a fee of $50 
to plaintlff for eouusel on such examination. 

[Ed. Note. — For other cases, see Dépositions, Dec. Dig. § 84.* 
Irregularities in taking or return of dépositions as ground for exclu- 
sion as évidence, see note to Columbus Ey. Co. v. Patterson, 73 C. C. A. 
608.] 

On Motion for an Order Directing the Return of Dépositions to Per- 
mit Cross-Examination. 
See, also, 160 Fed. 144. 

•For other cases see same topic & i numbee tn Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



580 171 FEDERAL REPOETEE, 

- ., ■ -r» 
Battle & Marshall, for plaintiff, 
Parson, Closson & Mcllvaine, for défendants. 

NOYES, Circuit Judge. It is apparent from the affidavits that tlie 
failure upon the part of the counsel for the défendants to appear at 
the taking of the déposition arose from a misunderstanding. They 
undoubtedly relied upon the statements in the letter of the witness' at- 
torney, however unwarranted they may hâve been. Counsel for the 
plaintiff acted entirely properly and within their rights in proceeding 
with the déposition, and were I satisfied that the plaintiff would be 
prejudiced in any other way than that of expense by a cross-examina- 
tion at the présent time, rather than at the time of the direct examina- 
tion, I should be disinclined to grant this motion. But after an exami- 
nation of the déposition I cannot see that the plaintiff will be so prej- 
udiced. The plaintiff, however, should not be put to any expense by 
this delay. 

The motion is granted, and the déposition may be returned for 
the purpose of permitting the cross-examination and redirect exami- 
nation of the witness, provided the défendants pay the charges of the 
notary and stenographer in taking the same, and also pay $50 to the 
plaintiff for its counsel fées upon such examination. The time for the 
further examination authorized by this order is fixed for May 27, 1909, 
at 11 o'clock a. m., at the place named in the original order. The par- 
ties are at liberty, however, to agrée upon another time. If such fur- 
ther examination be not had, the déposition may be returned in its 
présent form. 



VIGNERON et al. v. AUTO TIME SAVER REPAIE KIT CD. 

(Circuit Court, D. Massachusetts. June 23, 1909.) 

No. 486. 

Equity (§ 296*) — Plbading — Supplementatl Pleadings. 

An original bill, in the nature of a supplemental blll, filed by a com- 
plainant to bring in new facts, where a supplemental bill would hâve 
been proper, may be allowed to stand, where it is stipulated that proofs 
previously taken may be used, so that the défendant Is not prejudiced. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 586; Dec. Dig. 
§ 296.*] 

In Equity. On demurrer. 

Emery & Booth and Lawrence A. Janney, for complainants. 
Roberts, Roberts & Cushman and Charles D. Woodberry, for 
défendant. 

LOWELE, Circuit Judge. The bill of complaint as originally 
filed alleged that Vigneron was the patentée and the Auto Goods 
Company exclusive licensee under the patent. After the bringing 
of tire bill. Vigneron alleged his assignment of the patent to the 
Auto Goods Company, and upon his pétition, with the consent of 
the défendant, he was'dismissed from the suit. After taking proofs, 

*For other cases see same toplc & § nvmbeb in Dec. & Am. Bigs. 1947 ta date, & Rep'r Indexe» 
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and at the final hearing, the défendant objected that the suit was 
not maintainable by the Auto Goods Company, as no license to it 
had been proved. Without a détermination of this objection, the 
Auto Goods Company thereupon applied for leave to file either a 
supplemental bill or an original bill in the nature of a supplemental 
bill, in order to set forth the conveyance of the patent from Vigneron 
to the Auto Goods Company. This was allowed upon terms; but 
the complainant was required to elect which form of bill it would 
file, and it elected the latter. To this bill the défendant has de- 
murred, on the ground that a supplemental bill should hâve been em- 
ployed, and that the form of bill selected by the complainant is in- 
admissible. The demurrer is addressed to the pleadings without re- 
gard to the évidence taken. 

The original bill in efïect alleged a division of the title to the pat- 
ent between the complainants. The substantial right resided in the 
Auto Goods Company; the légal title, in Vigneron. It was said at 
the argument that the proofs taken show no évidence of the license, 
and so no évidence of the complainant's right to sue, as alleged in 
the original bill; but, as has been said, the court cannot now look 
at the évidence. The évidence has not crystallized into a finding 
by the court. It follows that the second bill allèges a conveyance 
of a part of the patent rights, which part was originally held by 
one complainant, to the other complainant, which originally held the 
rest of the title. Under thèse circumstances, the authorities seem 
to hold that a supplemental bill is admissible. This is an easier pro- 
ceeding for the complainant than an original bill in the nature of 
a supplemental bill. He is not required under the former to take 
proofs anew, as he must do under the latter. The complainant has 
hère made the more difiicult choice. His amended bill before the 
court contains ail the substantial allégations required both of an 
original bill in the nature of a supplemental bill, and of a supple- 
mental bill proper, although it is entitled as the former exclusively. 
If the complainant will exécute a stipulation (as his counsel offered 
in open court) to admit under the new bill the proofs taken under 
the old one, I do not see in what respect the défendant will suffer 
by the overruling of its demurrer, whatever the amended bill should 
technically be entitled. Ross v. Ft. Wayne (C. C.) 58 Fed. 404, 
406. That a complainant should get the benefit of an original bill 
by filing a supplemental bill is a serions matter. That he should 
not lose the benefit of a supplemental bill, merely by styling it an 
original bill, seems reasonable, and as above guarded, cannot hurt 
anybody. 

In his argument, counsel for the complainant suggested that his 
élection to file an original bill in the nature of a supplemental bill 
was caused by an intimation from the court. In this suggestion he 
is altogether in error. No such intimation was given. The élec- 
tion was his own, and the court is in no way responsible for it 
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NEW YORK BRBWBRIBS CO., Limited, T. JOHNSON. 
(Circuit Court, S. D. New York. May 13, 1909.) 

COBPOBATIONS (§ 657*)— -FOBEIQN COEPOEATIONS— StATB LAWS— REGULATION. 

General Corporation Law (Laws N. Y. 1904, p. 1250, c. 490), § 15, pro- 
vldlng that no foreign stock corporation other than a money corporation 
shall do business In the state without havlng flrst procured from the Sec- 
retary of State a çertlflcate that It haa complled wlth ail the require- 
ments of law to authorlze It to do business in the state, and that no such 
corporation shall malntaln any action in the state on any contract made 
thereln unless prlor to maklng the contract It shall hâve procured such 
çertlflcate, does not make vold thé contracts of foreign corpotutlons not 
having complled wlth the act wlthln the state, but merely excludes them 
from the state courts, leavlng open to them the fédéral trlbunals. 

IBd. Note. — For other cases, see Corporations, Dec. Dlg. § 657.*] " 

On Demurrer to Separate Défense, 

Guggenheimer, Untermyer & Marshall (Abraham Benedict, of coun- 
sel), for plaintiff. 
Appell & Taylor, for défendant. 

NOYES, Circuit Judge. As indicated upon the argument, I think 
that the statute set up in the separate défense (section 15 of the gên- 
erai corporation law of New York [Laws 1904, p. 1250, c. 490]) does 
not make void the contracts of foreign corporations not complying 
with its provisions, but merely excludes such corporations from state 
courts and leaves open to them the fédéral tribunals. Groton Bridge, 
etc., Co. V. American Bridge Co. (C. C.) 151 Fed. 871, is approved and 
foUowed. 

The demurrer is sustained, with costs. 



BEYER T. HAMBURG-AMERIOAN S. S. 00. 
(Circuit Court, S. D. New York. May 13, 1909.) 

1. Mastkb and Servant (§ 258*) — Injueies to Sebvant— Safi: Place— Plead- 

ING. 

Slnee the law governlng the relation of master and servant Imposes the 
obligation on the master to furnlsh a safe place for a servant to work, a 
complalnt for injuries, alleglng that the master falled to furnlsh a safe 
place, was not objectionable for failure to charge that he contracted to 
do so. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. i§ 825- 
832; Dec. Dlg. § 258.*] 

2. Negligencb (§ 1*) — What Constitotes. 

Failure ,tp do a duty is négligence. 

[Ed. Note. — For other cases, see Négligence, Cent Dlg. § 1; Kec. Dlg. 
§1.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4743-4763; 
vol. 8, pp. 7729-7731.] 

*For other cAses see same toplc & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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8. Masteb and Sebvant (§ 86*) — Injxjkies to Seevant^What Law Govebns. 

An action for injuries to a servant by the master's fallure to fumlsh 
a safe place to work, belng founded on tort, Is governed by the law ot 
the place where the accident occurred. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. S 137; 
Dec. Dig. § 86.* 

WBat law governs master's llablllty for injuries to servant, see note 
to Mexlcan Cent. Ry. Co. y. Jones, 48 0. C. A. 232.] 
4. Mastee and Sebvawt (§ 86*)— Injueies io Sbamen— Fobeign Law. 

Where a seaman was injured on a German vessel, carrying the Ger- 
man flag, on the hlgh seas, his rlght to recover for hls master's fallure 
to fumlsh a safe place to work was governed by the German statute, 
substltuting flxed and certain llabilltles for Injuries in place of respon- 
sibllity for négligence, so that compliance therewith constltuted a dé- 
fense to the action. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 137 1 
Dec. Dlg. § 86.»] 

At Law. On demurrer to separate défense. 

August P. Wagener, for plaintiff. 
Percy S. Dudley, for défendant. 

NOYES, Circuit Judge. This is an action by a servant against his 
master to recover damages arising f rom the alleged failure of the lat- 
ter to use reasonable care to furnish the former a safe place in which 
to work. ït is not alleged that the master contracted to furnish a safe 
place. Such a contract would be most extraordinary. It is alleged 
that the defendant^failed in the performance of its duty as master to 
furnish a safe place. When the contract of employment was entered 
into, the law governing the relation of master and servant imposed 
that obligation. The duty arose out of the relation created by the con- 
tract, but it was a duty imposed by law. Failure to fulfill that obliga- 
tion was a failure in the performance of a duty, and not a violation of 
contract. Failure to do a duty is négligence ; and an action for dam- 
ages for failure to perform a duty is an action of negligence-r-an ac- 
tion founded in tort, and not in contract. 

The action being founded in tort, the liability of the défendant must 
be determined by the law of the place where the accident causing the 
damage sued for took place. This accident occurred upon the high 
seas, upon a German vessel, carrying the German flag. The law of 
Germany, therefore, governs the case. Consequently the German stat- 
ute, substituting fîxed and certain liability for injuries in place of re- 
sponsibility for négligence, and compliance therewith, constitute a good 
défense to this action. 

The demurrer to the defendant's separate défense is overruled, with 
costs. 

*For othar cuu lee aame topic & { NVissua In Dec. ft Am. Clg*. 1907 to date, & Rep'r Indexes 
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HOWARD et al. v. LUGE et al. 

(Circuit Court, W. D. New York. June 3, 1909.) 

No. 247. 

1. Mines and Mineeals (§ 97*) — PAETNEBsniPS— Pleadino. 

A complalnt, after alleging conveyances by which plalntiffs and dé- 
fendants became tenants in common In certain land cuntalning a gold 
mine, alleged that after a specifled date plalntifCs and défendants were 
and continued copartners and owners of the property, and under a speci- 
fled firm name possessed, and continued as partners to develop and man- 
age and mine, tlie property. Held to sufficiently charge tlie existence of 
a partnership to work the mine. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 222 ; 
Dec. Dlg. §. 97.» 

Mining partnershlps, see note to 6. V. B. Mining Co. v. First Nat. Bank, 
35 O. C A. 515.] 

2. Mines and Minerals (§ 97*) — Paktnkbships. 

Tenants in common of a mine may form a partnership to work It, in 
whlch the mine itself may or may not become a flrm asset, or they may 
work the mine in common wlthout a partnership. 

tESd. Note. — For otlier cases, see Mines and Minerals, Cent. Dig. § 222; 
Dec. Dig. § 97.*] 

8. Mines and Minerals (§ 99*) — Partnebships— Accotjntinq. 

Tenants in common having formed a partnership to operate a mine con- 
stituting the common property, one partner was entitled to sue his co- 
partners In equity for an accounting. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. § 223; 
Dec. Dig. § 99.*] 

4. Equity (§ 148*)"— Bili/— MuLTirAEiotrsNESS. 

A bill of certain members of a partnership between tenants In common 
of a mine for the opération thereof alleged a cause of action for an ac- 
counting, and also charged that it was claimed by the purchasers of two- 
tenths of the property that complainants were guilty of fraud in the sale 
thereof, and asked for an adjudication of such questions in the suit for 
accounting. Held that, such sales having transplred prlor to the alleged 
formation of the firm, the alleged fraud could not be litlgated in the suit 
for accounting, and that the bill was therefore demurrable for multi- 
fariousness. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 353; Dec. Dig. 
§ 148.*] 

5. INJDNCTION (§ 26*) — RiGHT TO RELIEF— SUIT AT LaW. 

Where a bill by certain members of a firm organlzed to exploit a mine 
constituting the common property was demurrable in so far as It sought 
an adjudication of complainant's alleged fraud in the sale of certain un- 
divided interests in a mine, complainants were not entitled to an injunc- 
tlon restrainlng the purchasers of such interests from Instltuting or pros- 
ecuting suits at law against complainants to détermine such question. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 24; Dec. Dlg. 
§26.*] 

Bartlett & Chamberlain, for complainants. 

Moot, Sprague, Brownell & Marcy, for défendants. 

HOLT, District Judge. The object of this action is to obtain an 
accounting between the parties. The complaint, after alleging va- 

•For other cases see same toplc & S numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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rious conveyances by which the complainants and the défendants be- 
came tenants in common, in certain proportions, of certain lands 
in Virginia containing a gold mine, allèges that : 

"From and after the 14th day of February, 1907 [the date of the last 
conveyance of an undivided interest to the défendant Annbrecht], theso 
plaintiffs and the défendants were, and continued, and now are, copartners 
and owners as sxich of such property." 

And later in the complaint it is alleged that : 

"From and after the said llth day of February, 1907, the plaintiffs and 
the défendants, under the firm naine of Howard Bros., I^uce & Co., posses*- 
ed. and continued as such eopartners to develop, operate, and manage, said 
property, and to engage in mlning for gold and in the minlng business there- 
on, untll on or about the Ist day of July, 1908." 

Thèse allégations, although they are somewhat liable to criticism 
as stating inferences and conclusions, instead of direct allégations, 
I think sufïiciently allège that a partnership existed between the par- 
ties to this suit for the purpose of working the mine. Tenants in 
common of a mine may form a partnership to work the mine, in 
which case the mine itself may or may not be put in as a firm asset, 
or tenants in common of a mine may work it without forming any 
partnership. Lindley on Partnership (7th Ed.) p. 29; Lindley on 
Mines, vol. 3, § 796 et seq; Costigan on Mining Law, § 135 et seq. 
I think the meaning of the allégations in the complaint is that the 
parties to this action were partners in operating the mine. If they 
were partners, any one of them is entitled to an accounting. Even 
if they were not partners, but as tenants in common worked the 
mine under some joint arrangement, they are probably entitled to an 
accounting; the question depending upon what the arrangement was. 
I think, therefore, that the ground of the demurrer that the bill is 
without equity is not tenable. 

The claim that the bill is multifarious is based on the facts that 
the bill allèges that the undivided tenth interest in the land sold by 
the complainants to Armbrecht was paid for by the delivery by said 
Armbrecht of 103 shares of the common stock of the Meridian Light 
& Railway Company, to be held by the défendant Luce as trustée 
for the complainants during a period of three years; that the con- 
veyance of the undivided tenth interest to Dunton was paid for by 
a conveyance of certain land in Holland, Mich. ; that Armbrecht 
and Dunton claim that the complainants were guilty of fraud in the 
sale of said undivided tenths ; and that Armbrecht dénies that Luce 
holds the 103 shares of stock in trust for the complainants. The 
complaint asks that those questions be litigated and adjudicated in 
this suit. I do not see that they can be litigated in this action if 
the défendants object, however désirable it might seem to be to hâve 
ail the controversies between thèse parties settled in this suit. The 
sales of the undivided tenths by the complainants to Armbrecht and 
Dunton, respectively, appear, from the allégations in the complaint, 
to hâve been transactions prior to the formation of the alleged 
partnership. If Armbrecht and Dunton claim that such purchases 
were induced by complainants' fraudulent représentations, and that 
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they hâve a right to rescind the sale and reclaim the land or stock 
transferred in considération for siich purchases, I do not see that 
such claims can be properly litigated and determined in this action, 
tlie only proper object of which is to settle the partnership accounts. 
I think, therefore, that the bill is multifarious, and the demurrers 
upon tliat ground are sustained, with leave to the complainants to 
amend the bill within 20 days upon payment of costs. 

I think that the complainants' motion for an injunction restrain- 
ing the défendant Armbrecht from prosecuting the suit instituted by 
him in Mississippi, and restraining the défendant Dunton from 
bringing any suit of a similar nature, should be denied, for the rea- 
sons above stated for holding the bill multifarious. If the ques- 
tions in controversy between the complainants and the défendants 
Armbrecht and Dunton in respect to the validity of the conveyances 
made by the complainants to said défendants of their respective one- 
tenth interests in the mine cannot be properly litigated in this action, 
there is no reason for preventing any of the parties from litigating 
those questions in other actions. 

The complainants' motion for an injunction is therefore denied. 



UNITED STATES v. PERB MARQUETTE R. CO. 
(Circuit Court, W. D. New York. Juue 17, 1909.) 

1. Carriers (§ 211*) — Transportation of Cattle— Food and Rest Act— 

Construction— "CoNTiNGBNciES Hebbinbefore Stated." 

Act Coiig. June 29, 190C, c. 3594, 34 Stat. 607 (U. S. Coiiip. St. Snpp. 
1907, p. 918), forbkls rallroads from confluing cattle longer tlian 2S con- 
sécutive hours wlthout unloadlng for rest, water, and feediug, unless pre- 
vented by storm or other accidentai or other unavoldable unantk-liiated 
causes, provlded that on the written request of the owner or cnstodian 
of that particular shlpmént, separate from any prluted blIl of ladiiig or 
any other rallroad form, the tlme may be extended to 30 hours ; it be- 
Ing the intent of the act to prohlblt contlnuous confinement for more than 
28 hours except "upon the contlngencles hereinbefore stated." Ileld, that 
"the contlngencles hereinbefore stated" included both the case where the 
carrier was prevented from unloadlng by storm or other accidentai or 
unavoldable causes and the contingency of the owner having flied a writ- 
ten request extending the tlme of confinement to 36 hours. 
• ■,s [Ed. Note. — For other cases, see Carriers, Dec. Dig. g 211.*] 

2. Carriers (§ 211*) — Transportation of Live Stock— Food and Rest Act. 

Under Act Cong. June 29, 1900, c. 3594, 34 Stat. 007 (U. S. Comp. St. 
Supp. lf>07, p. 918), prohibltiug the trausportatlon of cattle for more than 
28 hours without unloadlng, unless the owner or custodian requests in 
wrltlug, apart from any prlnted bill of lading or rallroad form, tliat the 
tlme be extended to 36 hours, the shipper of cattle, to justify their con- 
finement longer than 28 hours, must file a written request for each ship- 
ment, and may not file a single gênerai request applicable to ail future 
shlpments of his cattle. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 211.*] 

John Lord O'Brien, U. S. Atty. 

Moot, Sprague, Brownell & Marcy, for défendant. 

•For other cases see same toplc & § numbkk lu Dec. & Am. Digs. 1907 to date, & Ptep'r Indexes 
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HOLT, District Judge. This action is brought to recover a pen- 
alty under Act June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. 
St. Supp. 1907, p. 918), éntitled "An act to prevent cruelty to an- 
imais while in transit," commonly called the "28-Hour Act." The 
act provides, in substance, that no railroad transporting cattle be- 
tween the states shall confine them in cars — 

"lor a period longer than twenty-eight consécutive hours wlthout unloadlng 
the sanie in a Ijumane manner, into properly equlpped pens for rest, water, 
and feedlng, for a period o( at least flve consécutive hours, unless prevented 
by storm or by other accidentai or unavoidable causes which cannot be an- 
tlcipated or avoided by the exercise of due diligence and foresight : Pro- 
vided, that upon the wrltten request of the owner or persou in custody of 
that particular shipment, which written request shall be separate and apart 
from any printed blll of lading, or other railroad form, the tlme of confine- 
ment may be extended to thlrty-six hours. In estimatlng such confinement, 
the tlme consurtied in loading and unloading shall not be considered, but 
the time during which the animais bave been eonflned wlthout such rest or 
food or water on Connecting roads shall be ipcluded, it beiug the intent of 
this act to prohibit their continuous confinement beyond the period of twenty- 
eight hours, except upon the contingencies hereinbefore stated." 

The essential facts in this case are that on October 5, 1907, at 
13:30 p. m., cattle were loaded on the cars of the défendant Com- 
pany at Deckerville, Mich., consigned to the stockyards at Buffalo, 
N. Y. The défendant transported thèse cars out of Michigan, across 
Canada, and delivered them at Niagara Falls, N. Y., into the hands 
of the New York Central & Hudson River Railroad Company on 
October 6, 1907, at 6:50 p. ni. The cattle were thus in transit, in 
the custody of the défendant, without being unloaded for rest, water, 
and feeding, for a period of 30 hours and 20 minutes. No v^ritten' 
request for the extension of the time of this particular shipment 
was ever made; but some time previovis, in the year 1906, the owner 
of thèse cattle had filed with the agent of the défendant at Decker- 
ville, Mich., a written request, in gênerai terms, asking that the 
time of confinement of ail future shipments of cattle made by him 
be extended from 28 hours to 36 hours without rest, food, or wa- 
ter. George L. Jones, the owner of the cattle, went on the same 
train, taking care of them, and at the time of the shipment of thèse 
particular cattle said Jones made a verbal request, by téléphone, of 
the agent of the défendant at Deckerville, that the 36-hour clause, 
so far as rest, food, and water were concerned, should apply to said 
shipment. The cattle arrived at Niagara Falls in good condition. 

The government claims that a gênerai written request by an own- 
er of cattle that in ail future shipments the time of confinement 
may be extended to 36 hours is not permitted by this act, and that a 
spécial written request must be made for such extension, if desired, 
in the case of each particular shipment, and this case is understood 
to be a test case to hâve that question determined. The language 
of this statute is not very clear. It appears to give an absolute 
right to any owner of cattle, by filing a written request with the rail- 
road company, to bave the time of confinement of his cattle extend- 
ed from 28 to 36 hours. If an owner has such a right, it does not 
seem to be very important whether it is exercised once for ail by 
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a single request, applicable to ail future shipments, or by ûling a 
separate request in respect to each particular shipment. It is argued 
that the term "contingencies hereinbefore stated," contained in the 
final portion of the act above quoted, refers to the contingencies pre- 
viously referred to of "storm or other accidentai or unavoidable 
causes which cannot be anticipated or avoided by the exercise of 
due diligence and foresight." Thèse grounds of excuse for the car- 
rier for not discharging the cattle within 28 hours seem to be oc- 
currences arising after the shipment has begun, which, in most cases, 
at least, could not be foreseen before the shipment; and I think that 
the term "contingencies hereinbefore stated" includes both the case 
where the carrier is prevented from unloading by storm or other 
accidentai or unavoidable causes, which could not be anticipated or 
avoided by the exercise of due diligence and foresight?, and the con- 
tingency of the owner having filed a written request extending the 
time of confinement from 28 to 36 hours. 

I think, however, that the provision that the written request must 
be made by "the owner or person in custody of that particular ship- 
ment, which written request shall be separate and apart from any 
printed bill of lading, or other railroad form," tends to show that it 
was the intention of Congress that, if the time was to be extended 
to 36 hours, there should be a written request in the case of each 
particular shipment. The provision that the request should be sep- 
arate and apart from any printed bill of lading or other railroad. 
form suggests that Congress had in mind the possibility of a rail- 
road carrier inserting a gênerai request of that kind in papers to be 
signed by shippers, with a view of generally extending the time of 
confinement of ail shipments of cattle from 28 to 36 hours, and I 
think that Congress therefore intended that the owner or shipper of 
cattle should exercise his judgment as to the necessity of additional 
time in a distinct instrument, executed by himself, in respect to each 
shipment; and this conclusion is strengthened by the concluding 
statement in the act that it is "the intent of this act to prohibit their 
continuons confinement beyond the period of twenty-eight hours, ex- 
cept upon the contingencies hereinbefore stated." The act is a hu- 
mane act, intended to prevent cruelty to animais ; and the act also 
lias in view the protection of the interests of the owners of the 
animais and of the public, in preventing their health and condition 
being injured in transit. 

As it is the declared policy of Congress that 28 hours shall be 
the gênerai term of confinement, and 36 hours only permitted in 
certain contingencies, I think that no construction of the statute 
should be allowed which would make it possible for an owner of 
cattle, either acting in his own interest or at the dictation of a rail- 
road, Company, by filing a gênerai request apphcable to ail future 
shipments, to nullify the gênerai declared intent of Congress by mak- 
ing the term of confinement in ail cases 36 hours, instead of 28 hours. 

My conclusion is that there should be judgment for the plaintiff 
for $100 and costs. 
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IMPERIAL COLLIEKY CO. v. CHESAPEAKE & O. RY. CO. 

POWHATAN COAL & COKE CO. v. NORFOLK & W. RY. CO. 

, (Circuit Court, S. D. West Virginia. May 27, 1909.) 

Nos. 157, 158. 

CouETS (§ 274*) — Fedeeal Courts— Disteict in Wiiich Sxjix must be 
Beought. 

A suit in a fédéral court to enjoin a railroad company from flling and 
enforcing an interstate rate alleged to be unreasonable, jurisdiction belng 
invoked on the ground that a fédéral question is involved, can only be 
brought in tlie state in whichi the défendant is incorporated and the dis- 
trict of whieh li is an Inhabitant, uuless such objection is waived. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. 1 814; Dec. Dig. § 
274.*] 

In Equity. On motions to dissolve restraining orders. 

Z. T. Vinson, E. W. Knight, and Arthur B. Hayes, for plaintiffs. 
J, H. Holt, Herbert Fitzpatrick, and Jos. I. Doran, for défendants. 

KELLER, District Judge. Thèse cases are before me upon motions, 
made under a spécial appearance by défendants, for the dissolution of 
the temporary restraining orders heretofore granted, because, "as it 
appears from the face of the bill, the foundation of the jurisdiction is 
a fédéral question, andnot diversity of citizenship alone," and hence 
that "jurisdiction cannot be entertained * * * except in the dis- 
trict of which the défendant is an inhabitant, and the bill further dis- 
closes that the défendant is not an inhabitant of the district where the 
suit is brought, but a citizen of the state of Virginia, and an inhabitant 
of one of the districts thereof." I cannot see how, under any theory 
of jurisdiction advanced by plaintiffs, the court could acquire juris- 
diction over the persons of the défendants, unless that question were 
waived by the gênerai appearance of the défendants, and no such 
waiver has hère been made. In re Keasbey & Mattison Company, 160 
U. S. 222, 16 Sup. Ct. 273, 40 L. Ed. 402. 

If it be contended that a suit such as the présent is maintainable 
under the saving clause in section 22 of the interstate commerce act 
(Act Feb. 4, 1887, c. 104, 24 Stat. 387 [U. S. Comp. St. 1901, p. 3170] ), 
then clearly the place of suit, not being fixed by any spécial law, is de- 
terminéd by référence to the gênerai jurisdictional statute of March 3, 
1875 (18 Stat. 470, c. 137), as amended and corrected by Act March 3, 
1887, c. 373, 24 Stat. 552, and Act Aug. 13, 1888, c. 866, 25 Stat. 433 
(U. S. Comp. St. 1901, p. 507), and the case is entirely on ail fours 
with the Keasbey & Mattison Company Case just cited, in which Mr. 
Justice Gray, speaking for the court, after referring to McCormick 
Harvesting Mach. Co. v. Walthers, 134 U. S. 41, 10 Sup. Ct. 485, 33 E. 
Ed. 833, Ex parte Shaw (Shaw v. Quincy Min. Co.) 145 U. S. 444, 
12 Sup. St. 935, 36 L. Ed. 768, and Southern Pac. Co. v. Denton, 146 
U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942, as establishing the doctrine 
that "a corporation cannot be considered a citizen, an inhabitant, or a 
résident of a state in which it has not been incorporated," goes on to 

•For other case» see same toplc & ! numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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say (page 229 of 160 U. S., and page 275 of 16 Sup. Ct. [40 L. Ed. 
402]): • ...... 

"Those cases, It Is true, were of the elass in whlch the jurisdictioii is fouud- 
ed only \ipon tlie fact that the parties are citizen s or corporations of différent 
States. But the reaspning on which they proceeded is equally applicable to the 
other class, mentioned In the same section, of suits arising under tlie Constitu- 
tion, laws, or treaties of the United States ; and the only différence is that, 
by the very ternis of the statute, a suit of this elass is to be brought in the dis- 
trict of which the défendant is an inhabltant, and cannot, without the consent 
of the défendant, be brought In any other district, even in oue of which the 
plaintMC is an inhabltant." 

From ail of the authofitive cases upon this subject that I hâve been 
ablé to find I haye deduced the following three propositions in regard 
to the subject of jurisdjçtion as affected by the açt of March 3, 1875, 
as amended in 1887 and 1888 : 

(1) That section 1, Act March 3, 1875, as amended in 1887 and 
corrected in 1888, has no application in its restrictive clauses, either as 
to place of bringing suit or as to jurisdictional value, to causes of 
which the Circuit Courts of the United States had, by statutes in force 
at the time of the passage of the amendatory acts of 1887 and 1888, 
original jurisdiction "exclusive of the courts of the several states," but 
is necessarily limited to the terms in which it is worded. In re Ho- 
horst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211. 

(2) That ail civil suits at law or in equity, fairly comprehended in 
the descriptive terms of that section, except such as were prôvided for 
in spécial and exclusive jurisdictional acts in force prior tô the passage 
of said act as amended and corrected, and such as hâve beén prôvided 
for in subséquent acts conferring spécial (though not necessarily ex- 
clusive) jurisdiction upon the Circuit Courts of the United States, are 
governed by the provisions of section 1, Act March 3, 1875, as amend- 
ed by Act March 3, 1887, and corrected by Act Aug. 13, 1888, in re- 
spect to place of suit and amount in controversy. 

(3) That the conferring of jurisdiction upon Circuit Courts of the 
United States by statutes which do not in terms or by necessary im- 
plication describe such jurisdiction as "exclusive" does not hâve the 
eflfect of ousting the jurisdiction of the courts of the several states as 
described in Act March 3, 1875, as amended in 1887 and corrected in 
1888, inasmuch as said act was a gênerai jurisdictional statute, and 
prospective as well as présent as to the subjects to be embraced by it; 
and hence that, except as specially prôvided in any such subséquent 
statute, the place of bringing suit will be governed by the gênerai pro- 
visions fôund in section 1,: Act March 3, 1875, as amended By the acts 
of 1887 and 1888. 

In illustration of what I wish to convey I will refer to the interstate 
commerce act. Under that act section 9 prôvided for a suit for dama- 
ges by any person claiming to be damaged by a comnion carrier sub- 
ject to the provisions of the act "in any District or Circuit Court of the 
United States of compétent jurisdiction." Hère the place of bringing 
suit is not pointed ôut, and hence is to be governed by the gênerai law 
in force determinative of that fact. So, if a suit in equity were brought 
to restrain the commi.ssibn of an injury of like character to those for 
which section 9 provides a légal remedy, the same rule as to place of 
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suit should, în tny judgment, prevail. Again, in section ZZ we hâve 
the gênerai provision that : 

"Nothlng in this act contalned shall In any way abrldge or alter the remédies 
now existlng at common law or by statute, but the provisions of this act are 
In addition to such remédies." 

In this case, also, it is manifest that the rule as to place of bringing 
suit must be sought either under the gênerai law or such statutory 
remédies as are sought to be invoked. On the other hand, we hâve in 
section 16 of the act a provision of a spécial kind, providing its own 
rule as to place of bringing suit. This provision, giving remedy for 
the carrier's violation or refusai or neglect to obey or perform any 
lawful order or requirement of the Commission created by the act, pro- 
vides that such Commission, or any company or person interested in 
such order or requirement, may apply in a summary way by pétition to 
the Circuit Court of the United States sitting in equity, "in the judicial 
district in which the common carrier complained of has its principal 
office, or in which the violation or disobedience of such order or re- 
quirement shall happen." Hère a spécial provision as to place of 
bringing suit has been enacted, and will, of course, govern; but the 
illustration only serves to emphasize the proposition that, where no 
such definite provision has been made, the rule as to place of bringing 
suit must be sought in the gênerai statutes governing the matter. 

I conclude that in thèse cases, the court not having jurisdiction ra- 
tione personse, that objection, seasonably made, must prevail, and that 
the preliminary restraining order heretofore awarded must be dissolv- 
ed as improvidently awarded, and that the bills must be dismissed, 
without préjudice, for lack of jurisdiction over the persons of the de- 
fendants. 



In re LEECH. 

(District Court, W. D. Kentucky. December 12, 1908.) 

Bankbttptct (§ 163*) — Voidable PsErEBENCE— TEANsrEE OF Exempt Propeb- 
TT— "Weabing Apparel." 

A ring, of whatever material or value, Is wlthln Ky. St. § 1697 (Rus- 
sell's St. i 4656), vchtch exempts to a housekeeper with a famlly ail "wear- 
ing apparel" ; and, being so exempt, its transfer to a créditer by a bank- 
rupt, who is such a housekeeper, does not constitute a voldable préfér- 
ence. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 163.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7425, 7428; 
7834.] 

In Bankruptcy. On review of order of référée. 
Order afHrmed by Circuit Court of Appeals, 171 Fed. 623. 
J. D. Mocquot, for trustée. 
J. C. Floumoy, for claimant, 

EVANS, District Judge. On August 23, 1908, H. V. Sherrill, 
the trustée of this bankrupt, filed before the référée a pétition for 
a rule against the bankrupt to tufn over to the trustée two diamond 

•For otber oues see làme toplc & { ncmbsb in Dec. & Am. Diss. 1907 to date, & Rep'r Indexai 
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rings, which, having been several years before presented to him 
by his wife, Mrs. Agnes Leech, had, some weeks before the ad- 
judication, been transferred to her in part payment of a debt of 
several years' standing which the bankrupt owed to his wife, and 
which was evidenced by a promissory note given in 1902. The réf- 
érée, upon the évidence, conckided that the transaction constituted 
a préférence to the créditer, Mrs. Leech, and ordered the surrender 
of the rings to the trustée. Both the bankrupt and his wife hâve 
filed pétitions to hâve the order of the référée reviewed by the court. 

In determining thèse pétitions it may be matter of fair doubt 
whether the order of the référée should not be reversed upon the 
ground that the testimony does not show a préférence in favor of 
the wife in the transfer of the rings under the rule laid down by 
this court lu the Case of Pfaffinger, 154 Fed. 523, and which, while 
not referred to by the Circuit Court of Appeals in its opinion in 
First Nat. Bank v. Holt, 155 Fed. 103, 84 C. C. A. 16, appears to 
be the same as that established for this circuit in the latter case. 
As to the contention that this transfer should be controlled by sec- 
tion 2128 of the Kentucky gtatutes (Russell's St. § 4631), it may 
be sufRcient to say that we must, in respect thereto, be governed 
by the ruling of the Circuit Court of Appeals in Re Doran, 154 
Fed. 467, 83 C. C. A. 265. . 

But, whatever weight theSe two propositions may inherently hâve, 
probably they should be disregarded, as the décision of the matter 
may be made to turn upon section 1697 of the Kentucky Statutes 
(Russell's St. § 4656), which, inter alla, exempts from liability for 
the debts of any housekeeper with a family (as this bankrupt is) 
"ail wearing apparel." In Anthony, etc., v. Wade, 1 Bush, 110, 
and in Mortott v. Ragan, 5 Bush, 334, the Court of Appeals of 
Kentucky, following the gênerai rule, in substance held that, as 
creditors had no interest in exempt property, they could not be 
heard to assail any disposition of it which the owner chose to make. 
That court, however, has never, so far as we can ascertain, con- 
strued the words "ail wearing apparel," used in the statute last re- 
ferred to, and we must for ourselves and as best we can ascertain 
their meaning. If the phrase were "ail necessary wearing apparel," 
we should be permitted to inquire into the question of necessity for 
Personal ornaments of any kind. If the statute limited the value 
of exempt apparel, we could easily ascertain its limitations. But 
the statute does neither of those things. We are ail familiar with 
the famous Texas statute, which exempted a debtor's home and 
probably three horses, and the highest court of that state held that 
even if the home were a most palatial and most expensive one, or 
if the horses were the finest apd most valuable or costly racers, 
stallions, or brood mares, it was immaterial, as there were no words 
to limit or qualify the broad and gênerai language of the statute. 
In Kentucky the homestead exemption is limited to $1,000 in value, 
and the horses which are exempt are limited to a value of $150 
eacli. So that, while the Législature clearly manifests that it knew 
hpw to make limitations in respect to the value of exemptions, it 
cliose not to do so as to wearing apparel, but exempted ail of it. 
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of every character, making no limitations, eithef as to its necessity, 
its extent, or its value. 

The Législature did not appear to contemplate the possibility (sug- 
gested by the trustee's counsel at the argument) of a fraudulent 
investment in apparel, especially ornamental apparel, with a view 
to bankruptcy. We do not think the courts would be impotent 
to deal with a case where, in contemplation of bankruptcy, there 
had been a fraudulent investment in any kind of wearing apparel 
or ornament. Manifestly there was nothing of that character in 
this instance. That rings (whether diamond rings or not) are in 
the présent day apparel, and that they are worn by a very large 
percentage of the people, maie and female, is a fact no one can 
fail to observe in the ordinary walks of life, and the Kentucky Lég- 
islature had knowledge of this gênerai fact in the current affairs 
of men. If one, by wearing rings, apparels himself in them, those 
facts fin every élément of the phrase "ail wearing apparel"; and, 
as the Législature did not limit the character or value of such or 
any wearing apparel, the courts hâve not the power to change the 
enactment. In earlier times, possibly, the phrase "wearing apparel" 
would not at once hâve been regarded as including rings, especially 
diamond rings, and particularly for men; but times hâve changée!, 
manners and habits hâve beconie différent, and our législation has 
adjusted itself thereto, and so must the courts in tlieir interpréta- 
tion of législative acts, especially as the rule is gênerai that exemp- 
tion statutes must be construed with broad liberality. We should 
hâve to shut our eyes to an everyday and gênerai custom if we 
should deny that finger rings are part of the apparel usually worn 
in certain walks of life, and we should not be misled from the logi- 
cal resuit of this fact by the détail that the ring worn in a given 
instance is diamond, instead of horn or gold or silver. The material 
out of which the ring is made cannot be important, if the ring is ap- 
parel at ail; and it is a matter for the Législature to remedy, should 
it see fit to do so, by specifying the value of the wearing apparel 
intended to be exempt, or by making it clear that rings, especially 
those exceeding a certain value, were not to be regarded as wear- 
ing apparel at ail within the statute. The courts must get as best 
they can at the meaning of the statute, and cannot alter or amend 
its provisions, nor readjust them upon the idea that the Législature 
had been guilty of an omission or of a mistake in framing it. While 
in the earlier cases there was some tendency in a différent direc- 
tion, we are content to follow the lead of Judge Bradford in the case 
of In re H. L. Evans & Co. (D. C.) 158 Fed. 153. where, after 
much research, that learned judge reached the conclusion that the 
language of the Delaware statute, which was precisely the same as 
that of the Kentucky statute, included rings and other articles of 
jewelry used for personal adornment or apparel. And, if the rings 
are exempt in this instance under the Kentucky statute, then the 
ruling of the Suprême Court in the familiar and often cited case 
of Lockwood V. Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 
47 L. Ed. 1061, clearly applies, and must defeat the assertion of 
right by the trustée to the rings in question. 
171 F.— 38 
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It results that we must reverse the order of the référée in the 
premises, and direct that the pétition of Sherrill, the trustée, be dis- 
missed. 



EISFELDï V. CAMPBET.^Ij. 

(Circuit Court, W. D. New York. April 2T, 1909.) 

No. 351. 

Copyrights (§ 85*) — Suit for Infrinqement— Injunction. 

Two theatrical plays, although having différent naines, held so slniilar 
in characters. plot, action, and dialogue as to render tUe production of 
one by défendant a violation of a prelimlnary injunttlon restralning lier 
from producing the other. 

[Ed. Note. — For other cases, see Copyrights, Uee. Dig. §• 85.*] 

In Equity. On preliminary injunction. 

Love & Keating, for complainant.i 
John J. Mcinerney, for défendant. 

HAZEL, District Judge. The record does not disclose any material 
dissimilarity between the play "Mrs. Peckham's Carouse," the play- 
ing of which by the défendant was heretofore restrained, and "Mrs. 
Mix Mixes," the play which ,she subsequently produced. The plot or 
thème of the latter is not diiïerent from that of the former. It is true 
that subjects of intempérance and their portrayal in plays and on the 
stage, with the peculiarities of persons under the influence of liquor, 
are not new or novel; but the play "Mrs. Peckham's Carouse" illus- 
trâtes and embodies such peculiarities in its central character, accom- 
panied by farce dialogue and stage situations in a manner hitherto 
uncommon, and its thème, plot, action, characters, situations, and 
scènes are found in "Mrs. Mix Mixes." Such being my opinion re- 
garding the two plays, the only question of importance arises as to 
the ownership of the original production. The défendant disputes 
complainant's title, and claims that she is the absolute owner of the 
original copyrighted play ; it having been presented to her by com- 
plainant's predecessor. This claim of ownership, however, is denied, 
and, whatever merits it may hâve, I think the défendant is amply pro- 
tected by the bond required of the complainant on the original applica- 
tion herein from any loss which she may sustain by reason of the tem- 
porary injunction. 

The injunction will be continued pendente lite, and the question of 
contempt reserved to the final hearing. 

•For other bases see eame toplc & | numbeh In Dec. & Am. Digs. 1907 to date. & Rop'r Indexa? 
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: In re PULLIAN. 
'^(Distrlct Court, E. D. Tennessee. February 18, 1909.) 

No. 889. 

BANEBTtPTCT (§ 404*) — DiSGHAEQE— EFFECT OF FAILUBB XO ASK DISCHABÇID— 

Second Pkoceedings. 

"Wîiere a bankrupt falls to apply for a dlscbarge wlthln the tlme limlt- 
ed by the açt, the effect Is the same as a judgment denying bis discharge 
from the debts thereln Involved, and he is not entitled to a discharge for 
Buch debts in a subséquent proceeding. A second proceeding by voluntary 
pétition, in which no nevv assets nor debts are scheduled, wlU be dis- 
mlssed; but, if new debts are scheduled, the bankrupt wlll be enjolned 
from applying thereln for a discharge from the old debts. 

[Edi Note. — For other cases, see Bankruptcy, Dec. Dlg. $ 404.*] 

In Bankruptcy. On pétition of Froneberger Mills & Co. and others 
to dismiss the proceedings. 

Andersen & Hall, for bankrupt. 

Norman B. Morrell, for petitioningf creditors. 

SANFORD, District Judge. The material facts are thèse: The 
bankrupt in April, 1907, filed a voluntary pétition in bankruptcy, and 
was adjudged a bankrupt on the same day, but did not apply for or ob- 
tain a discharge in such proceeding. In January of this year the bank- 
rupt filed the présent voluntary pétition in bankruptcy, listing with the 
pétition 24 creditors with claims amoutiting to a little over $500. In 
this list are 21 creditors, including Froneberger Mills & Co. and the 
three other présent petitioners, who were listed for the same claims in 
the former cause; there being listed in the présent case only three new 
creditors, with claims aggregating $32. No assets whatever were sur- 
rendered by the bankrupt for distribution in the présent case; the 
schedule showing that outside of the property claimed by him as ex- 
empt he had no other property, except an account which he had previ- 
ously assigned to the clerk of the court and to his attorneys in the prés- 
ent case. Upon this state of facts, the petitioners pray that the entire 
proceedings be dismissed, or that, in the alternative, the bankrupt be 
perpetually restrained from making any application in this case for 
a discharge from their claims. 

It is now well settled in the later fédéral décisions, ûverruling in 
some respects the case of In re Clafï (D. C.) 111 Fed. 506, and the 
cases therein cited, that where, in a bankruptcy proceeding, the bank- 
rupt fails to apply for a discharge within the time limited by the bank- 
ruptcy act, this has the same efifect as a judgment denying his dis- 
charge from the debts thej;ein involved, and that in a subséquent bank- 
ruptcy proceeding, in which no new assets are being administered, 
either an actual judgment denying his discharge in the former case, 
or a constructive judgment by default for failure to make application, 
will operate as res adjudicata against him and prevent his discharge 
from the same debts in the new proceeding. 2 Remington on Bank- 
ruptcy, § 2436, p. 1471; Loveland on Bankruptcy (3d Ed.) § 280c, 

*For otber c££es see same topic & ( svubes in Dec. & Am. Die*. 1M7 to date, & Rep'r IndezM 
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p. 813; In re Fiegenbaum, 131 Fed. 69, 57 C. C. A, 409; Kuntz v. 
Young, 131 Fed. 719, 65 C. C. A. 477; In re Weintraub (D. C.) 133 
Fed. 1000; In re Kuffler (D. C.) 144 Fed. 445; In re Kuffler, 151 
Fed. 12, 80 C. C. A. 508; In re Bramlett (D. C.) 161 Fed. 588. Fur- 
ther, that where the second proceeding is under a voluntary pétition 
filed by the bahkrupt, in which he brings into court no material as- 
sets for administration, and the sole purpose is to obtain a discharge 
frorn the debts involved in the former proceeding, no grôund of re- 
Uef is presented, and the proceedings should be dismissed as futile. 
2 Remington on Bankruptcy, § 3437, p. 1471; Loveland (3d Ed.) § 
280c, p. 813; Kuntz v. Young, supra. Or, at least, that further pro- 
ceedings in the case should be stayed (In re Weintraub, supra), or 
the bankrupt restrained and enjoined from filing a pétition for dis- 
charge in the second case (In re Fiegenbaum, supra). 

Where, however, as in the présent case, new creditors are listed 
in the second proceeding, a différent question arises. In 3 Remington 
on Bankruptcy, § 3438, p. 1475, the view is expressed that the court 
should in such case in its order of discharge in the second bankruptcy 
expressly except ail debts provable in the first bankruptcy ; but in the 
case of'In re Kuffler, 151 Fed. 13, 80 C. C. A. 508, it was said by the 
Circuit Court of Appeals for the Second Circuit that the proper pro- 
ceeding in such case is to restrain the bankrupt from making any ap- 
plication in the second bankruptcy for a discharge from the debts of 
the creditors whose claims had been involved in the original case. 

Under the foregoing authorities I am of the opinion that, while the 
prayer of the pétition must be denied in so far as it seeks a dismissal 
of the entire proceedings, in view of the fact that new creditors are 
involved, yet it should be granted jn so far as it prays that the bank- 
rupt be restrained and enjoined from making any application in this 
case for a discharge from the claims of the four petitioners, Frone- 
berger Mills & Co. and others. 

It is unhecessary to détermine in this case whetherunder the author- 
ity of In re Drisko, 3 Lowell, 430, Fed. Cas. No. 4,090, if any new as- 
sets had been brought into court in the présent case, the former cred- 
itors might hâve declined to share therein and thereupon objected to 
à discharge, or what, if any, would hâve been the efïect of the former 
proceeding as res adjudicata if application had been made in the for- 
mer case, within 18 months after the adjudication, for leave to file a 
pétition for discharge, and the same had been denied without préj- 
udice to the commencement of new proceedings, as was done in the 
cases of In re Brooke (D. C.) 100 Fed. 433; In re Fahy (D. C.) IIG 
Fed. 239; In re Wagner (D. C.) 138 Fed. 87. 

Ah order will be entered in accordance with this opinion. 
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JACKSON T. HOOPBB et aL ^ 
(Circuit Court, S. D. New York. June 12, 1909.) 

L PkOCESS (§ 72*) — NONRESIDENT— SWBSTITXJTED SBEVICE. 

In a suit agalnst several défendants In personaia, not affecting prop- 
erty wittiin tlie district, jurisdiction could not be obtalned over sucli of 
the défendants as were nonresidents o( tlie district, over their objection, 
by substituted service. 

[Ed. Note. — For other cases, see Process, Dec. Dlg. { 72.*] 

2. Bquitt (§ 363*) — BiLi/— ArriDAViTs. 

On motion to set aside service on nonresident défendants and dismiss 
the Mil, allégations In thé affidavits used on the motion and statements 
of counsel in the argument could not be considered as supplying an omit- 
ted allégation in the bill, from which It could be ïbund that the suit af- 
fected property wlthln the district. 

[Ed. Note. — For other cases, see Equlty, Dec. Dig. S 363.*] 

8. Equitt (§ 362*) — Bili^Dismissai-. 

A bill In equity may be dismissed, when It appears that the relief pray- 
ed for cannot be granted wlthout injuriously affecting persons not par- 
ties to the suit. 

[Ed. Note. — For other cases, see Equlty, De& Dig. { 362.*] 
4. Equity (§ 362*) — Bili^-Dismissal. 

Where It did not clearly appear that complainant might not be entitled, 
on his allégations, to some measure of injunctive relief agalnst défendant, 
who was a résident of the district and properly served, Independent of 
other nonresident défendants, as to whom the bill was dismissed, the rés- 
ident défendant was not entitled to a dlsmlssal of the bill on motion, fll- 
ed In the place of a demurrer, because of the absence of the other de- 
fendants. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 362.*] 

In Equity. On motions to set aside service and dismiss the bill. 

Evarts, Choate & Sherman, for complainant. 

Samuel Untermyer and Abraham Behedict, for défendants. 

NOYES, Circuit Judge. An examination of the briefs confirms the 
impression formed upon the argument that most of the interesting 
questions discussed cannot properly be determined upon thèse pre- 
liminary motions. The défendants Franklin H. Hooper and Charles 
C. Whinery move to set aside the service upon the ground that they 
are not résidents of the Southern district of New York. This fact seems 
clearly established with respect to each of thgm, and necessarily calls 
for the relief which they ask, provided this suit be regarded as a Per- 
sonal action. If, on the other hand, the case as it stands can be re- 
garded as a suit afïecting property within the district, and within the 
provisions of section 8 of the judiciary act of 1875 (Act Marçh 3, 1875, 
c. 137, 18 Stat. 472 [U. S. Comp. St. 1901, p. 513]), so that thèse dé- 
fendants could forthwith be brought in by substituted service, there 
would be no propriety in letting them eut to be cited in again. 

In my opinion the bill of complaint is framed upon the theory of 
stating a personal action. It contains no allégations whatever of the 
présence of any spécifie real or personal property in this district. In- 

•Fer otbcr casu ■•• «un* tople ft i nvmbis in Dec. ft Am. Clci. 1907 to date, t Rep'r IndeiM 
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deed, it is only by way of inference that it can be said to state that any 
of the partnership assets are locafed hère. It is true that the affidavit 
of Walter M. JacksQti, used upon the. hearing, refers to, spécifie prop- 
erty in New York. But the affidavit is no part of the bill, and cannot 
serve to supply its deficiencies.; So it was stated ,upon the argument 
thât' partnership' assets of large value are located hère; but thèse 
statemerits cannot be Considered'as amplifying the bill. fhe case pré- 
sentée! by the pleadings càrihot be regarded as a suit to enforce a lien 
upon or claim against.pçoperty within the district, and the motions of 
the said défendants to set aside the service, upon the theory that it is 
a Personal action, must be granted. 

The service against said • défendants is, however, set aside without 
préjudice td the right 6f thé complainant upon regular motion calender 
to apply for leave to amerid his complaint by stating the facts relating 
to the présence of prqpe,rty within this district and his claim against 
it which he thinks make out a case within section 8 of the judiciary act, 
and without préjudice, in case, such amendment should be allowed, to 
his right to apply to bring said défendants in again by substituted serv- 
ice. In such proceedings the questions discussed in the briefs and ar- 
guments concerning th6 charàcter of the property and the nature of 
the lien or claim against it, which must be shown in order to make 
said section 8 applicable, couldbe considered and determined. But I 
think that the court should at présent confine itself to the bill as it 
stands, and not rule upon questions not raised by the pleadings, and 
which the complainant may deem it inexpedient to attempt to raise. 

The défendant Harris B. Burrows is a résident oî this district and 
a citizen of the state. So far as the jurisdiction is concerned, the suit 
is properly brought against him. Witll the service upon the other de- 
fendants set aside apd the défendant Horace E, Hooper not appearing, 
he will be left as the sole défendant. He, however, says in effect that 
no cause of action is stated against him alone, and thàt the relief pray- 
ed for cannot be granted in the absence of the other persons named as 
défendants. Consequently he moves that the bill be dismissed on ac- 
count of the absence of indispensable, parties. It is undoubtedly the 
proper practice in equity to dismiss a bill when it appears that the re- 
lief prayed for cannot be granted without injuriously afïecting per- 
sons notpa,rties to the suit. But the allégations of the présent billare 
comprehensive, and the prayers for relief broad. I am not satisfied 
that the complainant may, not be entitled, upon his allégations, to some 
measure of injunctive relief against the. défendant Burrows, independ- 
ently of any other persons., Moreover, in a case like the présent, I 
think a motion to disniiss should not take the place of a derriurrer to 
the bill. Therefore,' while the motion is denied, it is without préjudice 
to the right of the défendant Burrows to demur. 

The motion of the défendant. Burrows is denied, Thbse of the de- 
fendants Whinery and ^Franklin H. Hooper are granted. 
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In re ADAMS. 

(District Court, N. D. New ïorlJ. July 15, 1909.) 

L Bankbuptoy (§ 413*) — Dischabgb— Objecttions-^Ioncealment of Assets. 
Bailler. Act July 1, 1898, c. 541, i 14b, 30 Stat. 550 (U. S. Comp. 1901, 
p. 3427), provides tliat a banlirupt shall be granted a discliarp'e iv'i^ss 
he bas committed an offense punishable by imprisonment, as provlded, 
and section 29 provides that a person may be punlsbed by imprisonment 
on conviction of baving Isnowingly and fraudulently concealed, while a 
banltrupt or after bis discbarge, "from his trustée" any of tbe property 
belonging to his estate in bankruptcy. Held that, in order that such of- 
fense mlght be committed, there must be a trustée ; and hence a specilS- 
catlon, where no trustée had been appointed, that the bankrupt bad con- 
cealed property "from his estate in bankruptcy," was fatally defective. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 413.*] 

2. Bankbuptct (I 413*) — Claims— Concealment. 

An allégation that a bankrupt turned over a plumbing business to his 
wife under an agreement that he was to manage the business thereafter 
and take therefrom at such tlmes as he saw fit whatever amount he 
might wish, and that he had drawn therefrom only from .$2 to $4 a week, 
while his services were reasonably worth from $10 to $20, did not allège 
the existence of any indebtedness on the part of the bankrupt's wlfe to 
hlm, which could be the subjeet of a fraudaient concealment or of a false 
oath on the part of the bankrupt. 

[E3d. Note. — For other cases, see Bankruptcy, Dec. Dig. f 413.*] 

In Bankruptcy. On demurrer to spécifications of objection on ap- 
plication for a discharge. 

Charles R. Stewart, for bankrupt. 
T. B. & L,. M. Merchant, for creditors. 

RAY, District Judge. The first spécification of objection states 
that the bankrupt has knowingly and fraudulently concealed, while 
a bankrupt, from "his estate in bankruptcy," certain property be- 
longing to his estate in bankruptcy, consisting of a claim of $500 
and upwards, which is due and owing to the said bankrupt from 
his wife, Evelyn C. Roe Adams, for personal services rendered to 
her subséquent to April 13, 1906, in the management of a plumb- 
ing business turned over to her at that time by said Stephen B. 
Adams, and of which he had full management and control, and 
has only drawn from $2 to $4 out of the business per week since 
April 13, 1906, although he had the right to and did take from the 
business, at such times as he saw fit, whatever amount he might 
wish, and that his services in running such business were reason- 
ably worth $10 to $20 per week, and that the wife of said bankrupt 
is indebted to him in open account in an amount estimated to be 
between $500 and $1,500. 

There are two objections to the sufficiency of this spécification: 
First, there is no allégation that the bankrupt concealed, while a 
bankrupt, "from his trustée" any property belonging to his estate 
in bankruptcy, or this debt or claim, assuming it to be a valid 
debt or claim; and, second, the facts stated négative the idea that 
there was an enforceable debt or claim against his wife. 

•For other cases see same topio & { nombbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The statement that the bankrupt had concealed property "from 
hi^ estate in bankruptcy," instead of "from his trustée," was net 
a mistake or error of the pleader, as on the argument it was con- 
ceded that no trustée has been appointed. Under subdivision "b" of 
section 14 and section 29 of the bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 550, 554 [U. S. Comp. St. 1901, pp. 3427, 3433]), 
a person cannot be convicted of an offense and imprisoned for fraud- 
ulently concealing, while a bankrupt, property "from his estate in 
bankruptcy." The court cannot legislate, and subdivision "b" of sec- 
tion 29 is explicit in its language, and says that a person may be 
punished by imprisonment "upon conviction of the offense of liav- 
ing knowingly and fraudulently (1) concealed while a bankrupt, 
or after his discharge, from his trustée any of the property belong- 
ing to his estate iri bankruptcy." Beîore this offense can be com- 
mitted there must be a trustée, and nowhere is it made an offense, 
or a ground of refusing a discharge, not to disclose in the schedules, 
or even on oath, the existence of property or of a debt owing to 
the bankrupt. If in the schedules, or in making oath thereto, or 
on an examination, the bankrupt commits perjury, then he has "made 
a false oath" in or in relation tO a proceeding in bankruptcy, and 
the making of such false oath is made a ground of refusing a dis- 
charge. Such false oath may consist in giving évidence which in 
efîect amounts to a concealment, etc. 

The second and third spécifications of objection charge the bank- 
rupt with having knowingly and fraudulently made a false oath 
in relation to a material fact, viz., in stating under oath that he 
had included ail his property in his schedules, when in truth and 
fact he had knowingly omitted therefroro the claim against his wife. 
As the spécifications fail to set out the existence of a valid claim 
against the wife, I do not see that it is charged that the bankrupt 
has made a false oath. If the bankrupt worked for his wife under 
an agreement that, as compensation for his services, he might take 
from time to time from the business such sums as he might wish, 
and he did so, he is satisfied, whether the sums taken be large or 
small. There is no allégation that he was to be paid what his 
services were reasonably worth. The spécifications do not allège 
an indebtedness in a spécifie amount for work, labor, and services, 
and stop there, but state the facts out of which it is claimed the in- 
debtedness arose; and as, on thèse facts, it appears there was no 
indebtedness, the first, second, and third spécifications of objection 
are clearly insufficient, and the demurrer thereto is sustained. 

The fourth and fifth spécifications are sufficient, and the demur- 
rer to the fifth is overruled. The fourth is not demurred to. 

There will be an order accordingly. 
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In re MARTINOVSKY. 

(District Court, W. D. Pennsylvanla. July 13, 1909.) 

No. 2,163. 

AlIENS (§ 68*) NATUEAI.IZATION— STATUTES. 

Naturallzatlon Aet (Act Cong. June 29, 1906, c. 3592, 34 Stat 596 [U. 
S. Oomp. St. Supp. 1907, p. 421]) § 4, par. 2, requires that the pétition for 
naturalization sliall be signed by the applicant in liis own handwriting, 
provided that, if he bas filed bis déclaration before the passage of the act, 
be shall not be required to so sign his application. Section 31 déclares 
that the act shall take effect 90 days after its passage, except that cer- 
tain sections, not including section 4, shall take effect immediately. Held 
that, the act having been passed on June 29, 1906, an alien, wbo deelared 
hls intention to become a citizen on September 8th following, was requir- 
ed to sign his pétition in his own handwriting as a condition to natural- 
ization. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 68.*] 

Application by Andras Martinovsky for Naturalization. 

ORR, District Judge. It appears in this case that the applicant de- 
elared his intention to become a citizen of the United States on Sep- 
tember 8, 1906, and at that time he could not sign his name in his own 
handwriting. It further appears that he cannot sign his name in his 
own handwriting to-day. The question arises whether or not he 
should now be naturalized because of the provisions of paragraph 2, 
§ 4, of the act of Congress approved June 29, 1906 (34 Stat. 596, c. 
3592 [U. S. Comp. St. Supp. 1907, p. 421]), commonly called the 
"Naturalization Act." 

That paragraph requires that the pétition for naturalization shall 
be signed by the applicant in his own handwriting, but contains a 
proviso that if he has filed his déclaration before the passage of said 
act he shall not be required to sign the pétition in his own handwriting. 
Inasmuch as the act was passed on June 29, 1906, and the applicant's 
déclaration of intention was made September 8, 1906, he should be 
refused naturalization. 

It is true the thirty-first section of the act provides that the act shall 
take eflfect and be in force from and after 90 days from the date of its 
passage, with the proviso that certain sections, not including section 4, 
should go into efïect immediately upon the passage of the act; and it 
is true that the déclaration of the applicant's intention was made with- 
in the 90 days from the date of the passage of the act. But the act 
clearly means what it says, and that the déclaration of intention was 
made before the act should take effect, but subséquent to its passage, 
is no reason why the provisions of the act should be ignored. 

L,et an order be drawn accordingly. 

>For otber caaes. see same toplc & § ncmssb 1b Dec. & Am. Dlgs. 1907 to date^ & Bep'r Indexai 
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NORTHERN UNION GAS CO. v. MAYBR et al. 
(Circuit Court, S. û. New York. July 29, 1909.) 

Deposits in Court (§ 10*)— Disposition. 

Where a gas company, ordered to refund to cousumers an excess charge, 
pald the money Into court, and a portion thereof remalned unclaiined in 
the fiands of a spécial master, due to consumera whose whereabouts could 
not be ascertained. the master would be directed to return the balance of 
the principal, on the gas company giving bond to make payments to per- 
sons entltled thereto on thelr subséquent appearance ; the suit beiug kept 
alive In the meantime to enable tbe court to enforce any necessary orders. 

[Ed. Note. — For other cases, see Deposits In Court, Cent. Dig. § 11 ; 
Dec. Dig. §• 10.*] 

In Equity. Application of spécial master for instructions, upon 
notice to ail parties. 

Cortlandt Belts, for complainant. 

George S. Coleman, Robert C. Taylor, and Francis K. Pendleton, 
Corp. Counsel, for défendants. 

LACOMBE, Circuit Judge. The spécial master who was ap- 
pointed to receive, and was subsequently ordered to refund to con- 
sumers, the money deposited by the Northern Union Gas Company, 
being excess charges over 80 cents per 1,000 feet for gas consumed 
and paid for, has applied for instructions as to what disposition to 
make of an unclaimed balance in his hands. It appears that by 
July 3, 1909, ail moneys due to consumers had been repaid, except 
$84,983.51. Of this sum $910.65 was covered by assignments as to 
which it had not yet been determined whether assignor or assignée 
should receive it, and by affidavits of claimants which were not 
drawn in the proper form, or the validity of which had not been 
determined. Thèse amounts were by July 23d reduced to $S0,924.51 
and $571.04, respectively. 

Neither the spécial master nor the gas company has been able, 
either through the use of the mails or by inquiry, to ascertain the 
présent addresses of those consumers who cannot be found at the 
places where their payments of overcharges were made. As to pre- 
payment consumers where slot meters were used, ail who hâve made 
claim bave been paid, except where there is some controversy as 
to assignment or identity, or sufficiency of papers. There is, there- 
fore, in the hands of the master an unclaimed balance of overcharges 
originally received from this company of $20,934.15. It is to be ex- 
pected that from time to time belated applications will be made by 
owners of many of thèse claims; but no one can tell how long 
they will delay making their applications. It seems désirable, there- 
fore, to safeguard their rights to thèse moneys, and at the same time 
relieve the spécial master of the further burden and expense of admin- 
istration of the funds under supervision of the court, which might go 
on for years in the disbursement of trifling sums. In order to secure 
prompt payment the spécial master opened a separate disbursing bureau 
for refunds to consumers of this company, and so long as it remains 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date. & Rep'r Inde-tes 
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open it will be necessary to maintain its equipment of assistant auditors 
and clerks to prépare vouchers and checks. This expense should be 
terminated as soon as conveniently may be. It bas been suggested 
that nothing be donc with this unclaimed balance until the money 
due to consumers of the Consolidated Company shall hâve been re- 
paid; but there is no reason apparent why this fund which came 
from consumers of the Northern Union Company should await the 
disposition of another fund which came from consumers of a dif- 
férent Company. AU the companies will probably not reach the 
same situation as that of the Northern Union for several weeks 
yet. The unclaimed balance should not be hung up unadministered. 
If the court gives up the administration, it should be taken up else- 
where; for at any time some one may appear to ask for his share, 
and there should be persons ready to examine, adjust, and pay it 
promptly. The unpaid balance of the rebates of the Northern Union 
Gas Company will therefore be turned over to that company upon 
the following terms: 

(a) The court retains the suit still alive, so as to be able to make 
and en force such orders as may from time to time be required to 
secure the proper and équitable disposition of the fund created under 
the order of June 29, 1906. 

(b) The gas company shall exécute a bond, with sufficient surety 
(to be approved by the court), conditioned that to every consumer, 
or his lawful executors, administrators, or assigns, Who may here- 
after présent to it a claim for repayment of overcharges represent- 
ed in this fund, within the proper period fixed by the statutes of 
the State, prompt payment thereof shall be made; provided, that, 
should the company be satisfied that the claimant is for any reason 
not entitled to the sum claimed, it shall submit its controversy with 
him to this court, to be summarily disjposed of, without cost to such 
claimant, if successful. And, in the event of the court's thus sum- 
marily deciding that the money is rightfuUy due to said claimant, 
the company will promptly pay the same to him. 

(c) That it will in like manner pay the various claims, now in 
controversy before the spécial master, or in which the necessary 
papers are being perfected, promptly upon receipt of directions from 
the court as to whom payment should be made to. 

The unclaimed balance thus ordered to be transferred is principal 
only. It was stated in the mémorandum filed February 18th that 
the expenses of administration might well prove to be so great as 
practically to exhaust the accumulations of interest. Besides the 
large number of assignments which hâve had to be investigated 
and the many attempts to defraud which hâve been detected and 
punished, the work of auditing the claims of individual consum- 
ers and drawing the checks to pay them bas been most exten- 
sive. The several gas companies, as required by the terms of the 
original order, prepared and delivered to the spécial master month 
by month the papers for refund, showing the names and addresses, 
with amounts and dates of payments of excess. In the aggregate 
they disclosed over 1,300,000 separate accounts. The work of classi- 
fying, auditing, and checking out has progressed more expeditious- 
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ly than was expected wlien repayment began; but the cost of ad- 
ministering the fund lias been great. 

When ail who can be found shall hâve been repaid (it is hoped 
this will be early in the fall), the spécial master will file his accounts, 
and, if there be any balance of interest left over, its disposition can 
then be considered. 



STANDARD GASLIGHT CO. OF CITY OF NEW YORK v. MAYER et al. 

(Circuit Court, S. D. New York. July 29, 1909.) 

In Equity. Application by a spécial master for instructions as to the dis- 
position of a fund. 

Edward W. Burdick, for complalnant. 

Robert C. Taylor, George S. Coleman, and Francis K. Péndleton, Corp. Coun- 
sel, for défendants. 

LACOMBE, Circuit Judge. Except for a différence in the figures, the sit- 
uation in the case of this company is the same as that of the Northern Union 
Company, which is dlsposed of by mémorandum flled to-day. 171 Fed. 602. 

A Bimilar disposition wlU be made of the unclaimed balance in this case. 



In re INTERSTATE PAVING CO. 

(District Court, N. D. New York. July 9, 1909.) 

Bankeuptct (§ 72*) — Involuntary Pboceedings— Corporations. 

Bankr. Act July 1, 1898, c. .541, § 4b, 30 Stat. 547 (U. S. Comp. St. 1901, 
p. 3423), as amended in 1903 (Act Feb. 5, 1903, c. 487, § 3, 32 Stat. 797 
[U. S. Comp. St. Supp. 1907, p. 1025]), in making corporations "engaged 
principally in manufaetnring," etc., subject to the act, refers to the time 
when the pétition was flled and a reasonable time prior thereto, and that 
a corporation had previously been principally engaged in a différent busi- 
ness is inimaterial. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 72.» 
What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank of Mattoon, 42 C. C. A. 4.] 

In Bankruptcy. 

Motion to open and set aside adjudication and allow certain judg- 
ment creditors with an exécution outstanding and levy made to in- 
terpose an answer and set up that the bankrupt is not subject to ad- 
judication. Also, motion by other creditors to intervene and amend 
first pétition filed by alleging acts of bankruptcy not set forth therein. 

Graves & Miles, for first motion. 
Fuller & Miller and Grant & Wager, opposed. 
Martin & Jones, for second motion. 
Graves & Miles, opposed. 

RAY, District Judge. On the moving papers and on the affidavits 
received in opposition to the motion to vacate the adjudication, and 
the évidence of the président of the company taken in open court in 

•For otber cases see same topic & §numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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such motion, I am satisfied that the Interstate Paving Company is sub- 
ject to adjudication and was properly adjudicated, and that the mo- 
tion should be denied. It is true, probably, that prior to January, 
1907, or July, 1907, the corporation was engaged principally in mak- 
ing its own material for paving streets and taking contracts for and 
paving streets with a certain kind of paving material. After that 
date it completed some of its old contracts, but took no_ new ones, 
and embarked in the business, fuUy authorized by its articles of in- 
corporation, of manufacturing and selling paving blocks and other 
material, including curbing. It purchased large amounts of différent 
materials, sold some of them, and used most of same in manufacturing 
thèse blocks for sale. For the two years last past its principal busi- 
ness has been that of manufacturing and selling its products. To 
quite an extent it has been engaged in mercantile pursuits. I do not 
think the question is to be determined by what it did in 1904, 1905, 
and 1906, but by-its business in 1907, as concededly in 1908, on ac- 
count of its financial troubles, it did but very little business. What 
it did during that time has been manufacturing and selling its prod- 
uct. On a prior pétition, still pending, this matter was fuUy gone 
mto but not decided, as the spécial master found the single act of 
bankruptcy alleged had not been committed. Nothing has been done 
with that report. 

The law says, "engaged principally in manufacturing," etc. (Act 
July 1, 1898, c. 541, § 4b, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423], 
as amended by Act Feb. 5, 1903, c. 487, § 3, 32 Stat. 797 [U. S. 
Comp. St. Supp. 1907, p. 1035]), and I think refers to the time when 
the pétition was filed and a reasonable time prior thereto, and not to 
some prior time in the history of the corporation. This corporation 
had the right to change its principal business, even if it had, prior to 
1907, engaged principally in contracting and construction work. The 
évidence shows that it did make such change prior to July, 1907, that 
the corporation is insolvent and was when the pétitions were filed is 
not denied, and it is not denied that it had committed acts of bank- 
ruptcy. In my judgment it would be a waste of time and money and 
an unjustifiable delay to open the adjudication. Justice does not de- 
mand that it be done. The first pétition is still pending. It has not 
been dismissed, and it is desired to amend and set up other acts of 
bankruptcy committed prior to the filing of that pétition. No one ob- 
jects to this being done in case it is held that the corporation is sub- 
ject to adjudication. 

Having so held, the motion to intervene and amend should be grant- 
ed. The motion to vacate the adjudication should be denied, and the 
injunction granted by the order to show cause vacated, 

So ordered. 



60è ' 171 fédéral' REPORTEE. 

THE ST. PAUL. 

THE NONPARBIL. 

(District Court, S. D. New York. May 28, 1909.) 

Shipping (§ 81*)— TowAGE (§ 11*)— Négligent Navigation— Injuby to Tow— 
Négligence of Tue. 

Swell damage to scow in tow of a tug on a Iiawser near tiie West Bank 
Ijiglit, lower New York Bay, lield to liave been caused by the navigation 
■ o£ the St. Paul and other steamers in tliat vicinity, but that tlie St. Paul 
was not liable ; tlie injnry sustained by the scow belng the resuit of an 
improper make up of the tow by her tug, in that the boats were fastened 
withln four or flve feet of each other. 

[Ed. Note. — For otlier cases, see Shipping, Cent. Dig. § 345; Dec. Plg. § 
81 ;* Towage, Cent. Dig. § 15 ; Dec. Dig. § 11.*] 

(Syllabus by the Judge.) 

In Admiralty. 

Carpenter, Parle & Symmers, for libellant. 
Robinson, Biddle & Benedict, for the St. Paul. 
Wing, Putnam & Burlingham, for the Nonpareil. 

ADAMS, District Judge. This action was brought by P. Sanford 
Ross, Incorporated, the owner of the scow S. 2, to recover for the 
damages she suffered by reason of swells of the steamship St. Paul, 
encoùntered on a voyage to sea on the ?9th of August, 1908. There 
were two scows of the same character in the tow fastened close to- 
gether, 4 or 5 feet apart, in tow of the tug JMonpareil on a hawser of 
about 75 fathoms, the S. 3 following the S. 1. The tow was pro- 
ceeding through the lower bay, on the way to the dumping ground 
outside. : The tide was ebb, the weather clear, with little wind. The 
St. Paul was bound from sea to New York, and when the tow was 
slightly to the south of Craven Shoal Buoy, the steamer was seen 
coming up by West Bank. She passed the tow 300 or 400 feet to 
the port just above that light. It i s allège d that in passing, the St. 
Paul created a heavy displacement wave and swell which threw the 
other scow upon the S. 3, doing damage to the latter, claimed to 
amount to $1,600. The tug was also alleged to be in fault for making 
up the tow of the scows by fastening them so close together. 

The steamer and tug answered, each denying any fault upon its own 
part and alleging that the other was solely to blâme. 

The steamer's testimotiy shows that she was rounding the South 
West Spit at 12 :41 o'clock, and arrived at Quarantine at 1 :10 o'clock. 
If this meant the upper Quarantine, she must hâve covered a distance 
of at least 8 nautical miles in 29 minutes, notwithstanding a strong 
ebb tide, estimated in the testimony at 4 or 5 knots, but was probably 
much less, and notwithstanding also that she slowed for about 3 min- 
utes in coming up to West Bank. The lower Quarantine, however, 
was doubtless meant because the steamer's log has a subséquent entry 
showing the passing of the Narrows at 1 :24, 14 minutes later than 
the time she reached Quarantine according to the 1 :10 entry. 

'For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The steamer claims that she was not going at a speed in excess of 
10 miles an hour when off the West Bank Light, because she had re- 
duced her speed in that vicinity. This seems to be true. There can 
be no doubt, however, that she did, in conjunction with that of other 
steamers in the vicinity, create a swell which proved dangerous to 
this tow and caused another in the neighborhood to break up. There 
is no detailed information about the make up of the latter but it ap- 
pears that the boats of this tow were fastened so closely together that 
they were Hable to be injured by almost any swell. 

The facts in this case bring it within the ruling in La Savoie (D. 
C.) 157 ^Fed. 312. 

The libel against the St. Paul is dismissed. The libellant is entitled 
to a decree against the Nonpareil, with an order of référence. 



THE HURSTDALB. 
(District Court, S. D. New Xorls. May 10, 1909.) 

ADMIEAtlT (i 124*)— COSTS. 

Disbursements made In giving stipulations for value, even If not to 
surety companies, are taxable if reasonal)]e. 

[Ed. Note. — For other cases, see Admira Ity, Dec. Dig. § 124.*J 
(Syllabus by the Judge.) 

See, also, 169 Fed. 912. 

Wing, Putnam & Burlingham, for libellants. 
Convers & Kirlin, for claimant and respondent. 

ADAM S, District Judge. On the taxation of costs in this action, 
a question is presented whether the successful party is entitled to re- 
cover the disbursements necessarily made in giving a stipulation for 
value. The claimant in giving such a stipulation incurred an expense 
of $50.19, paid to bankers in England, and it was objected to, and the 
objection sustained by the clerk, probably because there is no direct 
authority for the taxation. It has, however, becorae the settled prac- 
tice to allow disbursements made to surety companies for the same 
purpose. I am unable to see any distinction in this matter in prin- 
ciple. The fee seems to hâve been reasonable and if it is proper to 
allow such disbursements to surety companies, it should also be al- 
lowed in a case of this kind. The exception is therefore sustained. 



CLEMENT V. DOWLING. 
(Circuit Court, S. D. New Yorli. May 13, 1909.) 

PLEADING (§ 59*) — SUFFICIENCY OF ALLEGATIONS — PeEFOKMANCE OF CONDI- 
TIONS Précèdent. 

Under Code Civ. Proc. N. Y. § 533, a gênerai allégation of performance 
of conditions précèdent is suffleient. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §■§ 124, 125 ; Dec. 
Dig. § 59.*] 

*Far other c&eei see same toplc & § ndmbbb in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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On Demurrer to Amended Counterclaim. 

Townsend, Avery & Button, for plaintiff. 
Bowers & Sands, for défendant. 

NOYES, Circuit Judge. The demurrer to tlie original counterclaim 
was apparently sustained upon the ground that it admitted that the 
défendant was bound to do certain things to bring about the exécution 
of the contract between the two corporations and failed to allège per- 
formance. This resuit was reached by treating the allégations of the 
complaint not denied in the counterclaim as admitted, although de- 
nied in the answer prior thereto. After the sustaining of the demurrer 
the défendant filed an amended counterclaim, adding the foUowing 
averment of performance: 

"That this défendant has duly performed ail and every the conditions aud 
things on his part in that behalf to be performed." 

The plaintiff now demurs to the amended counterclaim upon the 
ground that it, too, fails to state a cause of action. In presenting the 
case upon this demurrer the questions necessarily determined upon 
the first demurrer are reargued by the parties. The orderly admin- 
istration of justice, however, requires that, when one judge has passed 
upon the sufficiency of the pleadings in a case, his ruling should, except 
under extraordinary circumstances, be followed by other judges hear- 
ing other phases of the case; and resolving, as I should, every doubt 
in favor of the previous ruling in this case, I am unwiUing to take ac- 
tion inconsistent therewith. If an error has been committed it can be 
corrected by the appellate court. 

It will be accepted, therefore, as established that the counterclaim 
without the paragraph added by amendment fails to state a cause of 
action, because it fails to allège performance of those things which 
the défendant, by failing to deny the allégations of the complaint, ad- 
mitted that he was bound to perform. The question, then, is whether 
the new paragraph sufficiently avers performance. In my opinion it 
does. It uses the broadest possible language. and should, I think, be 
construed as alleging performance of ail the conditions précèdent re- 
quired to be performed by the défendant, both by the express alléga- 
tions of the counterclaim and by any averments brought into it by réf- 
érence, admission, or otherwise. Section 533 of the New York Code 
of Civil Procédure permits the gênerai allégation of the performance 
of conditions précèdent; and it would be rather hard to read condi- 
tions précèdent into a counterclaim by the faiiure to deny them, and 
then construe broad allégations of performance as not applying to 
them. 

In case this demurrer should be sustained, and the défendant be per- 
mitted to again amend, he could meet the objection now under consid- 
ération by specifically alleging performance of the conditions précèdent 
in question ; and, as the demurrer will be overruled upon the distinct 
ground that thé présent averments are to that effect, the situation 
of the parties upon the trial would not be changed by such action. 

The demurrer is overruled, with costs; but the plaintiff, upon pay- 
ment of such costs, may plead over within 30 days. 
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REYBURN r. QUEKN CITY SAVINGS BANK & TRUST CO. 

(Circuit Court of Appeals, Third Circuit. May 17, 1909.) 

No. 17. 

1. Evidence (§ 354*) — Books op Account— Recobds of Bank. 

Entries in the boolvs of a bank, sliowing discounts or débits and créd- 
its from day to day, are admissible in évidence in favor of the bank to 
establish tlie time of a transaction there recorded, where It is shown that 
the books are boolis of original entry, or as nearly so as possible, and 
such as the business of the bank requires, and upon the faith of which 
such business is transacted, and vvhen the entries are duly proved by the 
persons who made them as having been made by them on the dates shown 
in the regular and usual course of their employment. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. i§ 1432-1483; 
Dec. Dig. § 354.*] 

2. BiLLs AND Notes (§ 371*)— Accommodation Papeb — Requisites. 

Promissory notes made and Indorsed and discounted by the payée, un- 
der an agreement between them that the maker and indorser shall each 
receive one-half the proceeds and pay one-half the notes, are not ac- 
commodation paper, and do not give the maker the character or rlghts 
of an accommodation maker, to aflfect the status of a bona flde purcha'ser 
for value. 

[Ed. Note.-— For other cases, see Bills and Notes, Cent. Dig. § 964; 
Dec. Dig. î' 371.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 163 Fed. 597. 

John C. Bell, for plaintifï in error. 
Julius C. Levi, for défendant in error. 

Argued before GRAY and BUFFINGTON, Circuit Judges, and 
BRADFORD, District Judge. 

GRAY, Circuit Judge. In the court below, suit was brought by the 
défendant in error (hereinafter called the plaintifï) against the plain- 
tiff in error (hereinafter called the défendant), on certain promissory 
notes made by the défendant, of which plaintiff claimed to hâve been 
the indorsee and bona fide holder for value. The case having been 
pleaded to issue, the same, under an agreement and stipulation in writ- 
ing between the parties, came on to be tried before the court without 
a jury. At the conclusion of the trial, the learned judge of the court 
below made certain findings of fact and law, upon which he directed 
judgment to be entered in favor of the plaintifï. Thèse findings, 
which, by exceptions duly made and sealed, are included in the rec- 
ord, are as f ollows : 

J. B. McPherson, District .Tudge. This is an action brought by the plaintiff 
as endorsee, against the défendant as maker, of two promissory notes for $.5,000 
each, due at four months from Oct. 20 and 23, 1906, respectively. The case 
having been submitted to the court without a jury, I flnd the facts to be as 
f ollows : 

1. In the fall of 1906, the défendant was In need of money to carry on a 
business enterprîse in which he had an interest, and in order to raise the 
needed funds lie agreed with the Union Potteries Company, an Ohio corpo- 
ration, through the ageney pf a broker in New York City, to make flve prom- 

•For other cases ses Bame topie it l hïtmebe in Dec. & Am. Digo. 1907 to date, & Rep'r Indexes 
171 F.— 39 
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issory notes of $5,000 eaeh. Thèse notes were to be iiidorsed by the Potter- 
ies Company and negotiated wherever the mouey could be obtained, and the 
proeeeds were to be divided equally between the Potteries Cîompany aud the 
défendant, by whoni also the llability upon the notes was to be equally borne. 
ïhe notes were duly executed toward the end of October and were placed in 
the broker's hands to be negotlated. Certain clrcumstances, whlch it is not 
necessary to détail, aroused the défendants suspicions concerning the f air- 
ness and good falth of the transaction to which he had thus conmiitted him- 
self, and he took steps which resulted in the return to him of three of the 
notes. This action relates to the remaining two. 

2. The notes in suit were offered to the plaintiff for discount by the Pot- 
teries Company about October 30th, and on that date the plaintiff addressed 
the following letter to the défendant: 

"Mr. John E. Reyburn, Philadelphia, Pa. — Dear Sir: We bave this day 
been offered some 4 mos. papér of yours by the Union Potteries Co. for dis- 
count, they elaimiiig that this paper was glven by you In payment for stocic 
sold to. you in their company. Would you be kind enough to telegraph us at 
our expense whether this is the situation? And confinn same by letter. 
"Hoping that you will give us the desired information, we remain, 

"Resp. yours, The Queen City Savings Bank & Trust Co., 

"Ernst Von Bargen, Sec'y." 

The ,defepdant replied under date of NoVeniber 2d: 

"Dear Sir: I hâve your favor of the 30th ult. and in reply beg to say that 
there pus^ ,be sonie misunderstanding about the transaction in Union Potteries 
Cô., aS I iavé no understaiiding about taking shares of stock in that company. 
I did not wire because I thought it was better to counnunicate in writing with 
you. Yours very truly, John E. Reyburn." 

Thereupon the plaintiff, on November 5th, addressed a second letter to the 
défendant: 

"Dear Sir: We are in recelpt of your favoi: of the 2nd inst. and In reply 
will say that we do not understand your letter. 

"We were offered two notes — one of October 20, 1906, and the other of Octo- 
ber 25, 1906, for four months eaeh at five thousand ($5,000) dollars each, slgn- 
ed by you, by Mr. Hart, vice président of the Union Potteries Co., who claims 
that thèse notes were given in payment of stock in either the Union Potteries 
Co., Pittsburg, or the Huntington China Co., Huntington, W. Va., or both. 

"In your letter you say you. hâve no understanding about taking stock in 
the company. AVe wish you would let Us know if you gave thèse notes for 
some otlier reason and whether they are your bona flde notes, and will be pald 
at maturity. 

"We are sorry that we are puttiug you to ail this inconvenience, but we 
would like to be on the safe side before we discount thèse notes for the Union 
Potteries Cd. 

"Thanking you in advance, we remain, 

"ïours very truly, ' Ernst Von Bargen, Secretary." 

This communication the défendant answered as follows on November 8th: 
"Dear Sirs: I beg leave to acknowledge receipt of your letter of the 5th 
inst. regarding my two notes dated October 20th aud October 25th, for $5,000 
each. I désire to state in reply thereto that since writing you in answer to 
your letter of October 3d, the différence between the Union Potteries Company 
and myself regarding stock has been satisfactorily adjusted. 
"The notes in question will be paid at maturity. 

"Very truly yours, • John E. Reyburn." 

In reliance upon this corréspondence the plaintiff discounted the two notes 
on November 12th and placed the prôceeds, namely, $4,885, on each note, to 
the crédit of the Potteries Company. 

3. In conséquence of the def endant's suspicions, to which référence has been 
made in paragraph 1, he determined to stop the negotiation of the remaining 
two notes of the séries, if possible, and on the eveuiug of November 14th, he 
sent the following night telegram to the plaintifC: 
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"Have discovered fraud sihcé writiiig. Do not discount notes bearing my 
slgriattiTe." 

Thls telegram was recelved by the plaintiff before bankihg hours on Novem- 
ber, lôth and was replied to as follows: 

"Notes already dlscounted on streugth of j^Mr letter November 8th." 

This; reply was eonflrmed by a letter of the same date. 

4: On Kovember 12th, the balance to the crédit of the Potteries Company 
on deposlt with the plaintiff was ,?1,778.14. This balance was increased by 
the discount of the notes tp $11,548.14.- On Norember 12th, the Potteries 
Company drew a ctieeli for $2,500 upon this balance ; on November 13th, a 
check for $1,000; and on November 14th, two cheeks for $1,250 and $4,000 re- 
spectively. Thèse cheeks were duly honored by the plaintiff. 

5. There Is no évidence of fraud or bad falth on the part of the plaintiff, or 
of any knowledge on Its part of fraud or bad falth on the part of the New 
York broker or of the Potteries Company. The défendant recel ved no con- 
sidération for the notes, either at the time of their exécution or afterwards, 
and réceived no part pf the proceeds of the discount; but there is no évidence, 
if the fact were important, that the plaintiff knew of the want of considéra- 
tion or of the agreement that the défendant was to have one-half the proceeds 
of the discount. 

6. Before suit was brought, the défendant refused to pay the notes either 
in whole or in part. 

Upon thèse facts it seems to me that the law is settled, and that thefol- 
lowing propositions govern the case: , . 

1. The notes in suit are accommodation paper, and. the défendant is the acr 
oommodfition maker thpreof. 

2. The plaintiff is the bona flde holder thereof for value and before maturity, 

3. Being accommodation paper, hovifever, the mère discount of the notes, 
and the crédit of the proceeds to the account of the Potteries Company, were 
not équivalent to parting With value. 

4. The défendant was entltled to cancel his obligation by proper notice giv- 
eni to the plaintiff before it aotually parted with value by honoring the 
cheeks of the Potteries Company. 

' 5. AS i-a resuit, the plaintiff is entitled to recover $6,971.86, with interest 
from, say, February 22, 190T. 

in finding thèse facts, I have taken înto considération the dépositions of 
the plaintiff 'S employés, ànd the loose leaf of the ledger that was produçed at 
the trial, bellevlng the dépositions and the loosé leaf to be compétent evidencfe. 
The numerous décisions in f àvor Of its competency seem to me to bë founded 
on excellent reason. The business of a bank is deallng in money, and thé 
same reasons that have been found sufficiïlnt to warrant the admission of a 
merchant's books in évidence to prove a sale and deiivery of goods apply In 
the case of a banker's books to prove his transactions in money with a cus- 
tomer. Morepver, the necessity of the situation furnishes another reason for 
admitting such entries as compétent, but ot course, not conclusive, évidence 
of the deallngs to which they 'relate. In the multiplicity of transactions in a 
banking institution, it is practically impossible to have better évidence ; and 
the admissibility of the entries may therefote stand also upon the ground that 
they are ordinarily the best évidence of which the case adniits. To the admis- 
sion of the dépositions and the entries referred to, the défendant is granted 
an exception. • 

One Word more may be sald concerning the payment by the plaintiff of $2,- 
500 on November I2th. The Potteries Company and the Huntington China 
Company were closely allied corpoï'ations, being Indeed, practically identical. 
The plaintiff was the holder of certain bonds of the China Company. As 
partial security for their payment, it was agreed by the Potteries Company, on 
October 26, 1906, as follows: 

;^ ' "Cincinnati, O., Oct. 26, 1906. 

"The Queen City Sàvings Bank & Trust Co., Cinclntiàtl, Ohio — Gentlemen: 
For valuable considération réceived, we hereby agrée and bind ourselves to 
deposlt twenty-flve (25%) pér cent, of àll the commerdlal business paper àié- 
couuted by yôu, for the account of the Union Potteries Company, to a spécial 
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fund to be called 'Huntington China Company, Huntlngton, W. Va., Slnking 
Fund Account,' and It Is hereby agreed the sanie shall not be subject to check, 
but shall be held to apply on the forty thousand ($40,000.00) dollars Huuting- 
ton China Company, Huntlngton, W. Va., bonds held by you, it being under- 
stood that upon tbis slnking fund balance, you are to pay us Interest at the 
rate oif three (3%) per cent, per annum, 

"Yours very truly Union Potteries Company. 

"F. W. Fowler, Président. 
^ "Max Hart, Vice Président." 

To tfils the China Company agreed: 

"Cincinnati, O., Nov. 12, 190C. 

"Mr. F. W. Fowler, Pres't. Huntington China Co., Pittsburgh, Pa.— Dear 
Sir: Enclosed we hand you authority signed by the Union Potteries Company, 
Max Hart, vice président, authorizing us to charge back any paper discounted 
for the Union Potteries Company, whlch, when due, would fail to be paid, 
either to the account of the Union Potteries Company or the Huntington China 
Company Sinking Fund. 

"We would be pleased 4o hâve you sign this authority, as the Huntington 
China Company, per yourself as président." 

To this the China Company replied on the same date: 

'.'The Queen City Savirigs Bank & Trust Co., Cincinnati, Ohio— Gentlemen : 
In regard to the sinking fund account which you bave credited to the Hunting- 
ton China Company, would state that, in the matter of discounting our paper, 
in case any of it is not paid at maturtty, and it is necessary to charge same to 
our account, and should our account nbt hâve sufficlent balance to justify such 
charge, that you are authorized to charge such balance to the sinking fund 
account of the Huntington China Company, 
"ïours very truly." ■ ■ ■ 

It was suggested upon the argument, although I did not understand the 
position to be much insisted upon, that ihe plaintiff was bound by this agree- 
ment to apply the $2,500, at ail events--:lf not the whole $4,700 which it apr 
pears was in the sinking fund account— in relief of the défendant'» obligation 
upon thes0 notes. In my opinion the suggestjon does not need an elaborate 
reply. The défendant was not a party to the agreement, whatever its scope 
may be, and has no right to avait himself of its terms. In the view most favor- 
able to hls intere.st, the best that can be said about the agreement is, that it 
furnish'ed the plaintiff with an additional security for the payment of such 
commercial paper as might be discounted for the Potteries Company, and that 
the défendant may hâve a valid claim to subrogation against this sinking fund 
after he has diseharged his obligation to the plaintiff upon the notes in suit. 
In coming to this conclusion, I hâve not considered at ail the letter of June 
3, 1907. 

The clerk is direeted to enter a flnding in favor of the plaintiff in accord- 
ance herewith, upon which Judgment may be entered in due course. 

The above and foregoing testimony and évidence set forth and contained in 
this the defendant's bill of exceptions, is ail the testimony and évidence that 
was produced, given or heard at the trial of said issue and cause as well as 
ail the testimony and évidence taken by déposition or on commission and tak- 
en into considération by said judge in making his fiudings in said cause. 

And thereupon, the counsel for the said défendant did then and there except 
to the aforesaid admission of the aforesaid évidence offered by the plaintiff 
and to the flnding and opinion of the said judge that plaintiff paid out the 
said moneys before the recelpt of notice from défendant of cancellation and 
that there was compétent évidence to support such iinding of fact, and inas- 
much as the said évidence, flnding and opinion so excepted to do not appear 
upon the record. 

The said counsel fpr the said défendant did then and there tender this bill 
of exceptions to the said portion of the flndings and to the opinion of the said 
judge and requested the seal of the judge aforesaid should be put to tlie same. 
according to the form of the gtatute in such case niade and provlded. And 
thereupon the aforesaid judge at the request of the said counsel for the de- 
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fendant did put his seal to tliis bill of exceptions, pursuant to the aforesaid 
statute In such case made and provided, tlils 8th day of October, 1908. 

John B. McPlierson. [Seal.] 

The défendant, during the trial, objected to the competency of cer- 
tain testimony ofïered by the plaintiff, and duly excepted to the ad- 
mission of tlie same. Ûpon this and certain findings of the court 
founded thereon, assignments of error hâve been made, which hâve 
raised the questions discussed at the bar. The court below has found, 
as we hâve seen, that there was no évidence of f raud or bad faith oh 
the part of the plaintiff, or of any knowledge on its part of fraud or 
bad faith on the part of any of the intermediate parties to the notes, 
and that plaintiff was the bona fide holder thereof , for value and before 
maturity ; yet it also fouhd that the notes were accommodation notes, 
the mère discount of which and the crediting of the proceeds to the 
account of the Potteries Company, the indorser, were not équivalent 
to parting with value, for the purposes of this case. The court there- 
fore concludes that the défendant, as an accommodation maker, was 
entitled to cancel his obligation, by proper notice given to the plaintiff 
before it actually parted with value, by honoring the checks of the Pot- 
teries Company, and as a resuit, that the plaintiff was entitled to re- 
cover, not the fuU amount of the notés, but, only the aggregate of the 
amounts paid out tô the Potteries Company, on checks drawn upon the 
proceeds of the notes placed to its crédit. 

Assuming that the fact of such payments was found by the court 
upon compétent and sufficient testimony, the défendant below could 
hardly complain of the resulting conclusion reached by the court. In 
fact the defendant's counsel agrées with the court, in its fînding that 
Reyburn was an accommodation maker, and that he was entitled to re- 
vote his obhgation on the paper, by proper notice given the bank, even 
after the bank had discounted the same and passed the proceeds to the 
crédit of the indorser, and that the bank could recover, as a holder for 
value, only to the extent of payments made prior to the receipt of 
such notice. But counsel for the défendant contends that the évidence 
of such payments by the bank, prior to said notice, as offered by the 
plaintiff and admitted by the court, was incompétent and should hâve 
been rejected, and that there fore the court erred in its findings as to 
such payments, and that the judgment on that account should be re- 
versed. 

We think, however, that the court was justified in the réception of 
the testimony objected to, and has given satisfactory reasons there- 
for. Upon examination of this testimony, we find that the discount 
clerk of the bank testified to his employment as such, and that he kept 
a record of ail paper discounted by the bank, and kept the books in 
connection therewith ; that the discount register is a complète record, 
giving the names of the drawer and maker, etc., and an exact copy of 
tlic note ; that if the note is discounted, it is put into the discount ledg- 
er, and from that a ticket is made, crediting the account of the cus- 
tomer for whom the paper is discounted, with the amount thereof, less 
the discount. He also testified that this discount register was in his 
possession, and he then produced it ; that the entries were in his hand- 
writing, made in the usual course of business of the bank, and that the 
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entiies under date of November 12th, relating to the notes in question, 
were made at the time they purported to' hâve been made ; that the 
bock was a book of original entries of the Queen City Savings Bank 
& Trust Company, of ail discount transactions. He then, producing 
the record, testified to the particular entries made by him, showing the 
diécount on November 12th, of the notes in question, with ail neces- 
sary names and dates, tog'ether with copies of the notes. He also 
gave the same testimony'în regard to the discount tickler and discount 
ledger, kept by him in the plaintiff bank, and produced the same, with 
their entries on November 13, 1906. As this testimony was taken 
upon commission, a copy of the account, certified to by the commis- 
sioner, waS attadhed to his return. So also of the same character was 
the testimony of the clerk who kept the individual ledger. He testified 
of his own knowledge that the proceeds of the discounts were credit- 
ed by him to the Potteries Company in the individual ledger, and a 
copy of the leaves containing thèse entries viras certified by the commis- 
sioner and attached to his return. He also testified that ail the entries 
in this âccourit were made by himselfj both as to débits and crédits, 
and that the book was regularly and fairly kept in the transaction of 
the usual business of the bank from day to day. 
'■ Plaintifï strongly objects that thèse payments by the bank out of the 
proceeds of the notes inquestion, ct-edited to the Potteries Company, 
could not be proved by thèse entries on the bank's books, because; 
being cash items, they are riot within the rule by which shop books and 
tradesmen's- books of account, regularly and fairly kept as books of 
original entries, supported by the oath of the" plaintiff htmself, are ad- 
mitted as prima facie évidence of the pertinent entries therein contain- 
ed. The rule in regard to' the admission of books of original entries, 
supported by the oath of the 'party to prove the transactions therein 
contained, is a very old orie in this country, and existed in England 
as an ancient rule of the common law. It was adopted by courts as 
a rule of necessity, as in many cases without it the administration of 
justice would hâve been at fault. It was recognized as a rule of con- 
venience that facilitated the ordinary transaction of business, and has 
found a secure place in the jurisprudence of this country, whether as 
a doctrine of the commun law of évidence, or as an enactment of the 
statute law. The reasons upon which this rule rests, strongly support 
the admission in évidence of the book entries of those engaged in bank- 
ing, or whose principal business is in money and cash transactions, 
whether as individuals or as corporations. The same necessity and 
the same convenience commend the rule in the one case as in the other. 
The entries in the' bookâ' of the bank thus made and thus proved, 
were admitted in the court below over the objection of the défendant, 
as évidence tending to show the discount of the notes in question, the 
crediting of the proceeds to the account of the Potteries Company, the 
indorser of the same, and the withdrawals by the Potteries Company 
of the amounts referred to by the learned judge of the court below, as 
constituting the payments made by the bank on account of thèse notes, 
prior to the 15th day of November, the date of the réception of the no- 
tice from the défendant. 
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Counsel for the défendant, while admitting that stich payments 
would be pertinent to the issue, strongly objects to the competency of 
this mode of proof, on the ground that the rule of évidence, by which 
shop books and tradesmen's books are admissible in évidence, does not 
apply to entries of cash items. It may be admitted that this exception 
to the rule is as oid as the rule itself, which referred originally only 
to items of purchase and sale, or of work and labor performed, which 
made up so large a part of the daily business of a community. Items 
of money loaned or money advanced were exceptional, and ordinarily 
were easily proved by receipts or other évidence than the book account. 
In the development of the shop book rule, that has taken place in this 
country, and later in Éngland, some modification as to the exclusion 
of such items has been made, to which we need not now refer. It is 
only necessary to say that the reasons upon which books of original 
entry, as to sales of merchandise and as to work and labor performed, 
were admitted, has been long applied to the books kept by banks and 
those whose business is altogether or chiefly concerned with the care 
of money, and in dealing with débits and crédits for the same. Indeed 
the reasons of necessity and convenience are stronger in the latter 
case than in the former, and the fundamental ground of circumstantial 
trustworthiness attaching to the entries made in regular course by a 
large banking corporation, is more apparent than in the cases original- 
ly embraced within the rule as to shop or tradesmen's books. A large 
banking institution must of necessity be organized in departments, and 
the integrity of its transactions must dépend on the accuracy and fideli- 
ty with which those in charge of the records thereof perform their 
work. Indeed the whole business of such an institution may be said 
to rest on properly made entries in proper books, and that such en- 
tries are, in a sensé, themselves ultimate facts to be received under 
certain circumstances as probative facts, and both the necessity and 
convenience of the business world require that under a wise judicial 
discrétion they should constitute légal prima facie évidence of the 
transactions to which they relate. They constitute, in most cases, the 
best évidence that -is attainable, and as a matter of fact, such entries 
when regularly and fairly kept in the ordinary course of business, 
regarding débits and crédits from day to day, are more reliable than 
fallible human memory could possibly be, as to any given transaction 
which they purport to record, especially where a considérable interval 
pf time, has elapsed between tl giving of the testimony and the trans- 
action referred to. 

Of course judicial discrétion in every such case is appealed to, to 
see that such testimony, when offered, has been safeguarded by such 
an environment of circumstances as will give it the requisite circum- 
stantial trustworthiness. The entries accordingly must hâve been made 
in the regular course of business, and must be testified to, if possible, 
by the entrant, who must be shown to hâve been the one whose ordi- 
nary business it was to make such entries, and that such entries are to 
ail intents and purposes, or as nearly as possible, original entries, and 
such as the business of the bank requires, and upon the faith of which 
such business is transacted. Take, for instance, the case before us. 
We hâve the entries from the discount register and the discount ledg- 
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er, the first named being undoubtedly a book of original entries, and 
vve hâve the oath of the clerk who made the same. We hâve also tho 
individual ledger account, in which the crédits to the Eotteries Com- 
pany were made upon written information f rom the discount clerk, and 
the débits against that account upon the same page, éntered as sworn 
to by the testifying clerk in charge of the book. This book, too, was 
as nearly as possible a book of original entries ; at least, there was no 
other book in which a spécifie charge was made against the Potteries 
Company. Thèse débits were necessarily made, either from the checks 
themselves of the Potteries Company, or memoranda furnished by a 
paying teller, but they were made in due course of business and regu- 
larly made by the entrant who sWore to them and whose business it 
was to make ail such. No paying teller could possibly testify as to 
the date and amount of a particular payment, and the bank itself 
must dépend upon the fidelity and accuracy with which the entries in 
question were made. 

Wigmore, in his excellent work on Evidence, says: 

"The praetieal Impossibility, on grounds of mercantile Inconvenience of 
producing ail the clerks, salesmen, teamsters, or the like, who hâve contributed 
tlieir knowledge in making up the items of voluminous accounts, is by some 
courts recognized as a suffieient ground for nonproduction. * * * The policy 
of thèse rullngs, so far as it exempts from the production of ail but one veri- 
fyiug person, on the ground of mercantile inconvenience is deserving of com- 
mon adoption." 

A fortiori, should such a policy apply in proving the daily débit 
and crédit transactions of a bank. Johnson v. Farmers' Bank, 1 Har. 
(Del.) 117; Meighen v. Bank, 25 Pa. 288; Town of Concord v. Con- 
cord Bank, 16 N. H. 26. 

In addition to the testimony of the entrant clerks, above referred 
to, the vice président and secretary of the bank was called as a wit- 
ness, and testified that he was the gênerai supervisor of the business 
of the bank, and kept in touch with it ail as it was transacted. He 
produced the original sheets from the books of the bank, containing 
the entries already testified to by the clerks keeping the same, certi- 
fied copies of which were attached to the return made by the com- 
missioner who took their testimony. He testified to being familiar 
with thèse entries, and upon their faith was willing to swear, as he 
did swear, that the withdrawals by the Potteries Company of cer- 
tain sums of money out of the proceeds of the discounted notes, be- 
tween the 13th and 14th of November, were actually made before 
réception of the telegram received from the défendant on the morn- 
ing pf the 15th. On cross-examination, however, he testified that he 
relied entirely upon thèse entries, and had no independent memory 
of the facts therein stated. But such testimony from the active busi- 
ness manager of the bank only emphasizes the necessity of admit- 
ting thèse book entries as prima facie évidence of the payments to 
which they refer. It was this necessity which properly appealed to 
the discrétion of the trial judge, and it was, as said by him, the best 
évidence of which the nature of the case admitted. "When it is a 
mère question of whether provisional confidence can be placed in 
a certain class of statements, there cannot profitably and success- 
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fxilly be ône ruie for the business world and another for the court- 
room." Wigmore on Evidence, § 1530. 

Continental Bank v. First Natl. Bank, 108 Tenn. 374, 68 S. W. 
497, is quoted with approval by the writer to whom we hâve just re- 
ferred, aS follows: 

""VVe thlnk it not necessary that the bookkeeper who made the entries 
shoiild be examiiied as to their correctness. At most he eould only testlfy 
that the entries made by him are true entries of transactions reported to him 
by others. In other words, he could only testlfy that be wrote down what 
(ithers told him. The court linows, as a matter of common; Information, that 
îhere are many persons In the employ of banks, and each has his différent 
flepartment, and each transaction passes through the hands of several — it may 
be of many — persons. We take a deposit, for Instance, It goes into the hands 
ff the recelving teller, thence into the hands of a journal clerk, thence to the 
individual bookkeeper, or such other officiais as perform the functions of 
thèse offlcers. When it reaehes the hands of the bookkeeper, who makes the 
final entry, which stands as the true statement between the bank and dc- 
positor, It has gone through the hands of a dozen parties, perhaps ; and the 
last party only records what cornes to him through so many hands, and knows 
nothing, It may be, of the actual transaction. It would seem tliat the cashier, 
whose function it is to overlook ail transactions at the counter and over the 
books, and test each transaction through ail its stages, would be the person 
most compétent to produce the books and vouch for their accuracy." 

See, also, Fielder v. Collier, 13 Ga. 499, and the quotatîon from 
the opinion of Lumpkin, J., made by the same writer; also, Nelson 
V. Bank, 16 C. C. A. 435, 69 Fed. 798 ; 1 Morse on Banking, § 395. 

But counsel for the defeiidant further contends that, however this 
may be, plaïntifï's books are inadmissible to prove money paid to a 
third person. This proposition is not applicable to the présent case. 
The transaction hère testified to is not res inter alios acta, but a 
transaction between the plaintiff and défendant in this respect; i. e., 
the défendant having notified plaintiff not to discount his notes of- 
fered by the Potteries Company (or pay the proceeds of the discount 
to the said company), the plaintiff is showing that it has already 
jpaid certain amounts to the Potteries Company. This is the vital 
issue between the plaintiff and défendant. But again, it is to be noted 
that the only other évidence open to the plaintiff to prove the with- 
drawals of this money by the Potteries Company before the récep- 
tion of said notice, was that of the proper officer of that company, 
who offered the notes for discount, one Hart. He was not called 
or produced by the plaintiff, but was subpœnaed and attached for 
nonappearance by the défendant, and an affidavit of one Miller was 
introduced by the défendant, in which the afffant swore that he had 
had. a conversation with Hart, in which Hart had said that no money 
had been drawn out from the plaintiff bank by the Potteries Com- 
pany until long after the date of the notice in question. In order to 
avoid a continuance, plaintiff stipulated that Hart would hâve so 
testified if he had been produced as a witness. This testimony, de- 
fendant relies upon to prove his side of the issue, as to there hav- 
ing been no payments by the bank out of the proceeds of the notes 
in question until after the date of the notice. Surely no court would 
tolerate the infliction of such a hardship upon the plaintiff in this 
case, as to prevent its resort to the best évidence attainable to con- 
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trovert sucli testimony on behalf of the défendant. In this conflict 
of testimony, the court below was requii'ed to décide to which it 
would give credence, and we do not feel called upon to review that 
décision. 

As the writ of error in this case was sued ont by the défendant 
below, it is not necessary to discuss the contention of the plaintifiF 
below and défendant in error, that, as soon as the bank had dis- 
counted the defendant's notes and passed their proceeds to the crédit 
of the Potteries Company, it became a bona fide owner and holder 
of thèse notes for value; and that no notice thereafter of fraud be- 
tween the défendant and the payée of the notes, or attempted rév- 
ocation by him as accommodation indorser, could aflfect plaintiff's 
légal right to demand payment of thèse notes at maturity. 

It should be observed, however, that the learned judge of the 
court below found, as a conclusion of law, from the facts testified to, 
that the défendant was an accommodation maker of the notes in 
question, and that as such, he had the right to cancel his obligation 
thereon at any time before plaintifï had parted with value for the 
same. A careful examination of the testimony convinces us that 
this conclusion of law is unwarranted by the évidence disclosed in 
the record, The défendant himself testified that he was engaged 
in a business enterprise, in which he needed some money from time 
to time, and varions persons had approachéd him with ofïers of ac- 
commodation, and among them was the représentative of the Union 
Potteries Company; that after looking up through the varions mer- 
cantile agencies, he found that the said company had a good rating, 
and that he decided to conclude the arrangement which was, that he 
was to receive one-half and the Union Potteries Company one-half 
of the proceeds of the notes, which he made to their, order, when 
discounted. It is trye that he testified that lie did not receive the 
one-half of the proceeds, but this default coujd not hâve occurred 
until after the discount of the paper, and could not afifect the status 
of plaintiff as a bona: fide holder of the notes for value. The paper 
thus issued was very far frOm being accommodation paper, and 
could not give to the défendant the character or rights of an ac- 
commodation^ maker. But this is not ail. " The correspondence by 
mail and telegraph, which took place between the plaintifï and de- 
fendant prior to the discount of the notes, would seem clearly to 
estop défendant from claiming such rights, or denying his liability 
on the notes. This correspondence is set forth by the learned judge 
of the court below in his findings of fact, above quoted. 

It is impossible, however, as the case is now presented to us, to 
do more than afïirm the judgment of the court below, and it is so 
ordered. 
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GREENWOOD et al. v. WATSON et al. 

(Circuit Court of; Appeals, Third Circuit July 1, 1909.) 

Xo. 15. 

1. Sales (J 150*) — ^Pebfobmance— Place— Tendeebt Seliek. 

Wbere a contract for the s^le of corporate stocks and bonds provided 
tliat the buyer a,greed to pay the prlce on a specifled day, and that the 
place of payment was tojbe a certain bank In, Chicago, where the securi- 
tles were to be assembled and ail qlearances màde, the seller was bound 
to hâve the securlties at that place on the day specifled and then and 
there tender the same to the buyer in order to establlsh the buyer's de- 
fault, unless a tender was waived. 

[Ed. Note. — ^For other cases, see Sales, Dec. Dig. § 150.*] 

2. Tender (§ 11*)— RequiSItes. 

In order to constltute a valld tender, there musthe actual ability, nc-^ 
eompahied by immédiate physlcal possibility of rèa'chlng out and laying 
hold of the thing to be delivered and the niaking of a manual proffer there- 
of, or of placing It in such a position that the person to reçoive it may 
lay hold of it if he ctooses. 

[Ed. Note. — For other cases, see Tender, Cent. Dig. § 20; Dec. Dig. 
§ 11.* 

For other définitions, see Words and Phrases, vol. 8, pp. 6910, 6911.] 

3. Sales (§ 176*)^ — Deliveby— Waivbb of Default ob Delay. 

Where a buyer's agent requested further time to accept a delivery of 
securities purehased, which was depied, and on the date specifled for 
completing the sale the buyer notified the seller that S. was the buyer's 
agent, but would communiçate vvith the seller, there was no waiver of the 
seller's obligation to hâve the securities at the place specifled for the 
completion of the sale in order to make a tender required to put the buyer 
In default. 

[Ed. Note.— For other cases, see Sales, Dec. Dig. § 176.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see; 164 Fed. 294. 

W. B. Bodine, Jr., and G. W. Pepper, for plaintiff in error Maury. 

Joseph' De F. Junkin, for plaintifï in error Greenwood. 

E. J. Pershing and Geo: E. Nicholls, for défendants in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BUFFINGTON, Circuit Judge. In the court bëlow, Messrs. Wat- 
son, Preston & Co., herein called "plaintiffs," recovered a verdict 
against Greenwood & Ço.,, herein Called "défendants," for breach of a 
contract betvifeen them. , De fendant's motion for judgment non ob- 
stante veredicto having t^een denied and judgment entered for plaintiffs 
on the verdict, défendants sued out thiswrit of error. The error riow 
pressed is that binding instructions for défendants should hâve been 
given. The contract sued on was as follows : 

"This agreement entered into as„of, thls 7th day of July, A. D. 1906, by and 
between Watson, Preston à. Ppmpahy, of Chicago, IlllnOls, known hereinafter 

*For other cases see same tuplc & S humbeb iii Dec. & Am. Digs. 1907 to date, &,Rep'r Indexé! 
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as the party of the flrst part, and Greenwood and Company, of Philadelphia, 
l'ennsylvania, knowu hereinafter as the party of the second part: 

"Whereas, the party of the second part is désirons of purchaslng the gas 
and electric light property located at Centralia, Illlriols, the i)roperty being 
owned by a corporation known as the Centralia Gas & Electric Company; 
and whereas, the party of the flrst part owus or controls the capital stock ; 
it Is hereby mutually agreed as foUows : 

"First. The party of the ûvsi part agrées to sell and dellvcr to the party 
of the second part ail of the stock and bonds of the company herein ref erred 
to and in accordance with thè terms and agifeéments hereiu contained, on or 
before August 1, 1906. The stock and bonds sold are as follows; $125,000.00 
préferred stock ; $125,000.00 common stock ; $165,000.00 5 per cent, first- 
mortgage, gold bonds. The abové stock and bonds mentloned, being ail of 
thé stock and bonds outstanding agalnst the company. 

"Second. In considération of the party of the second part making tlie 
payments as hereinafter ' Speeiïïed, the party of the flrst part agrées to de- 
liver the seeurltles hereinbefore referred to and turn the property over free 
and clear from ail Indebtedness. 

"In considération of the agreement of tlié party of the flrst part, the party 
of the second part agrées as follows : 

"Flrst. On or before August 1, A. D, 1906, the party of the, second part 
hereby agrées to pay to the party of the first part the sum of two hundred and 
thirty-flve thousand dollars ($235,000.00) in cash ; the place of payment to be 
the American Trust & Savlngs Bahk, of Chicago, wliere ail securities are to 
be assembled and ail çlearances made, in accordance with the terms of this 
contract." 

• This agreement contemplâtes delivery of the securities at a certain 
time and place. In such case the duty of a vendor is clear. "Where 
the thing isM:o be performed at a certain place, on or before a certain 
day, to another party to a contract, ïhere the tender must be to the 
other party, at that place." Benjamin on Sales, § 686. 

Recognizing this, the plaintiffs in their statement of claim averred 
that on August 1, 1906, they were ready to deliver the stocks and 
bonds in question "at the American Trust & Savings Bank, Chicago, 
m., and then and there tendered the sàme to the défendants, who de- 
clined to receive them or to perform their contract in any way what- 
soever." The défendants, by their plea, denied such tender. On the 
trial it was shown that on August 1, 1906, the securities in question 
were not presented or tendered in Chicago, but were then in a bank 
at Bellesville, 111,, 300 miles distant. . Now the authorities are clear 
that the plaintiffs, in order to reeover damages against the défendants 
for noncompliance by the latter with this contract, must show a tender 
of securities or an express or implied waiver of tender by the de- 
fendants. This contract called for the , performance of concurrent 
açts by the parties, and the plaintiffs could no more put the défend- 
ants in default by demanding payment for the stocks without having 
the^n,,, there and tendering them than the défendants could hâve put 
the plaintiffs in default bydemanding the stocks without having the 
money there and tendering it. The law in that respect is stated in 
Hunt on Tender, § 236 : ■ ' " . 

"Actual abllity, accompanied by the immédiate physlcal posslbility of reach- 
Ing ont and laying hold of the money or thing to be delivered and making 
a manual proffer of It, pr placing it in a position so that the tenderee, If lie 
choose, may lay hold of it, must- not only exist as a fact, but it must be 
made to appear at the time that the party has the money or thing ready 
for actùal delivery." 
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In the case of Buchenau v. Horney, 12 111. 336, the court say that: 

"A teuder is strict! juris and must be clearly proved. * * * ïo consti- 
tute a légal tender, it is essentlal to prove an actual offer of the sum due, 
unless the actual production and offer of the nioney be dispensed with by 
the express déclaration of the credltor that he will uot accept it, or by 
some équivalent act." 

Where the acts of buyer and seller are mutual and concurrent, it 
foUows that, to put one in the position of légal defâult and actionable 
lîability, tender or waiver of tender must be shown by the other par- 
ty, and while, as said in Benjamin on Sales, § 713, "the actual produc- 
tion of the money may be dispensed with by the vendee, the courts, 
however, hâve been vigorous in requiring proof of a dispensation with 
the production of the ttloney." Referring to mutual and concurrent 
duties in a sale, the court say, in Ehinham v. Pettee, 8 N. Y. 513: 

"If the buyer in a case of this sort faits to pay or offer to pay within the 
time specifled for mutual performance, the seller Is discharged from lîabil- 
ity to answer in damages for not delivering the thing sold; but it does not 
follow that the seller in such case is entitled from the mère default of the 
buyer to recover the purchase money. To entitle tbe seller to recover the 
priée, he must show not only that the purchaser failèd to pay, but that he 
himself was ready and oflfered to deliver the goods." 

So in Neis v. Yocum (C. C.) 16 Fed. 170, the court, referring to 
mutual, concurrent obligations, say : 

"But if either party would enforce this contract against the other, he must 
do more than show the default of such other ; he must show a performance, 
or an offer to perform on bis part, or, aeéording to the circumstances of the 
case, that he was ready and willing to perform at the time and place ap- 
pointed. Dunham v. Pettee, 8 N. Y. 508; Coonley v. Andersou, 1 Hill, 519; 
Lester v. Jewett, 11 N. Y.. 453 ; Goldsborough v. Orr, 8 Wheat. 224, 5 L. Ed. 
600 ; Phila., etc., Ry. Oo. v. Howard, 13 How. 338, 14 L. Ed. 157." 

The actual production and tender of thèse securities at the time and 
place of dehvery their contract required being necessary, and this not 
having been done, it is clear this action cannot be sustained, unless 
the défendants waived such production and tender. Inasmuch as there 
was no express waiver by word or Writing, one could be implied from 
aets only, Such acts we do notfind, Some time during July, SchoU, 
an agent of défendants, requested from the plaintiffs a postponement 
of the date of performance ; but his request was not acceded to. Thus 
Watson, one of the plaintiffs, says : 

"He (SchoU) asked me at that time if there could not be some way of 
putting this Oft for a few days. I told hlm at that time I did not know how 
it could be done, that we had arranged for making the clearance both ways 
on thé Ist day of August." . , 

He was then asked: "Did you, at the interview with Mr. Scholl 
that you hâve spoken of, extend the time then?" to which he replied: 
"No, there was no conclusions corne to at ail." 

It will thus be seen that the plaintiffs on August Ist stood on their 
contract rights and were not misled by an act or request of défend- 
ants from which they could infer that a tender of contract perform- 
ance by them was waived. Indeed, that they stood on contraç^ per- 
formance and not a waiver of a requirement thereof is shown by their 
telegram of that date to défendants, wherein they say: "We are ready 
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tO:(ieliY^,î' fiiS per contract ; with you dated July 7th." There can be 
no mistake as to their position. Havîng granted no extensiônj they 
had a rightto.stand on theif contract. This they did in their telegfam, 
in the letter they wrote défendants the same day, and in their state- 
rhertt of claim in this suit. So standing on their contract it became 
their duty to comply with their obligation to dehver the securities on 
August Ist at the place of dehvery their contract called for. Unfor- 
tunately for their légal position they failed to hâve the securities there. 
The telègram reCeived by ithem from défendants during the day, say- 
ing:: "W. H. Scholl is our représentative in matter. tïe will com- 
municate with you"-Tnwas^ no waiver of the necessity of tender. The 
plaintifïs did not see Scholl or hear from him until sorne days later. 
The telègram neither affected nor misled any one. It in,nG way debar- 
red the plaintiffs from placijig the défendants in the position of ac- 
tionable default by making aproper tender, and it in no way debar- 
red the défendants from standing on their right to a précèdent tender 
by plaihti'ffs before défendants were put in actionable default. 

There being therefore no tender by plaintiffs and no waiver of 
tender by défendants, we are clear that binding instructions should 
bave been given for défendants. ; 

The judgment is therefore reversed. 



In re LEECH. ' 

■ SflERRILL V. LEECH et al. 

■ (Circuit Court of Appeals, Slxth Circuit., July 19, lôOG.) 

No. 1,915. 

1. Bankbuptct (§ 159*) — "Unlawful Préférence*'— Ei.emei*jTs. 

In ordei- to estaijlisli an unlawful préférence ùnder Banlsr. Act July 1, 
1898, c. 541, § 60, ds. "a,""'b," 80 Stat. ,562 (U. S. Comp. St. 1001, p. 3445), 
volding the same, it niust be alleged, anâproved tliat at the tinie of tlie 
trànsfçr tlie transferror was Insolvent, that the property transferred was 
Buch ashis creditors had a riglit to subjéct to their clainis, that he in- 
tended a préférence, and that the transférée had reasonable cause to be- 
liéve the transferror so îritehded. 

[Ed. Note.— î'or other cases, see Banbruptcy, Cent. Dlg. §§ 247-281 ; 
Dec. Dig. I 159.*] 

2. Bankruptct (§ 302*) — Préférence— Transfers. 

A trustée'» pétition, alleging. that. the banltrupt had within four months 
before' the filiug of the iietition for ad,1udieation transferred to liis wlfe, 
as part payment of an indebtedness, two jeweled rings, intenfl'ng an un- 
lawfijl préférence, was insufflcient. 

[Ed: Nofe,— For other càsès, see Bariliruptcy, Cent Kg; S 450; Dec. 
-Dig.-f'30^:«].'' : '■ .. . :■■: ... ,•,::-; ^ .. 

S. Bankruptcy (§ 302*) — PitEFEBicNcE— Fbaud— Pleadingsv -.; . ' 

Allégation 1^1 a pétition, by a banlirupt's trustée that a préférence sought 
to be set ,aside was frauduleiit, wlthout any facts showing fraud other 
thantiat thé transfei- eonstitilted a préférence, was iliSuffibient. 
[Bd. !Note.— :For othéi- cases, see Bànlii'uptcy, Cent, Dig. § 456; Dec. 

;;:' • Dig.f 302.*] ■■ ■ ^ >-; ■;. '■ .' ... . ■ , ■ , .;, 

' — ^- '■- — ' ' — • — '■ — i '' - V."i ' •■" — ■ .1 ; : ; — r^7-T — . . !, 1,11, . ■ r— 

. 'For other cases seesam^ top^C jfc^NUMBBK in. I)ec..&,^m. pigg. 1907, to, date, & Rep'r Indexes 
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4. BAÎ^KRtTPTCT (5 305*) — ^PREFERENCE— Vacation— FlNDINGa—JUDQMENT. 

Where, In a suit to set aslde an alleged fraudulent préférence, the réf- 
érée found that the property was transferred, not with a fraudulent in- 
tent, but to prefer the transférée over the bankrupt's other credltors, but 
falled to find that the bankrupt was then Insolvent, or that the credltor 
preferred had reasonable cause to believe that It wàs Intended to glve 
a préférence, the flndlngs were insufficient to sustaln a judgment setting 
aside the transfer. 

[Ed. Note.— For other causes, see Bankruptcy, Dec. Dig. § 305.*] 

B. Bankbuptct (J 228*) — Referee's Décision— Review bt District Jodgb. 

On certlflcate of a référée In a proceeding to set aside an alleged fraud- 
ulent préférence, the District Judge, if the pétition is sufficient, may tak<» 
new évidence offered, or he may examine the évidence reported by tho 
référée and détermine the facts anew. 

[Ed. Note. — For other cases, see Bankruptcy, ■ Dec. Dig. § 228.*] 

B. Bankbuptct (§ 306*) — ^Appbal— Revibw oe Evidence. 

On appeal from an order overruUng the détermination of a référée in 
bankruptcy on a pétition to set aslde an alleged fraudulent préférence, 
the Circuit Cïourt of Appeals may review the évidence, but not so if the 
proceeding is brought up on a pétition to review, on whlch the court's 
jurisdiction is limlted to the détermination of questions of law. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 306.*] 

7. Exemptions (| 40*) — "Wbaring Appaeel." 

Whether jeweled rings were exempt as "wearing apparel," under Ky. 
St. 1909, § 1697 (Russell's St. J 4656), dépends largely ou whether they 
were acqulred and used as ornamental àpparel, or as an investment of 
value as a matter of business. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. S 45 ; Dec. Dig. 
f 40.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7425, 7426, 
7834.] 

Pétition to Review an Order of the District Court of the United 
States for the Western Difetrict of Kentucky. 
For opinion below, see 171 Fed. 591. 

J. D. Mocquot, for petitioner. 
J. C. Flournoy, for respondent. 

Before I.URTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

SEVERENS, Circuit Judge. The trustée, Sherrill, prays for the 
révision, of an order mâde by the District Court dismissing a pétition 
which he filed in the bankruptcy proceeding to compel the banki-upt, 
Leech, to dehver to him, the trustée, two diamond rings, alleged to be- 
Jong to, and then in possession of, the bankrupt, and claimed by the 
trustée to be part of the estate. The claim of the trustée was, as stated 
in his pétition, that thé bankrupt had, within four months prior to the 
date of filing the pétition on which he was adjudged bankrupt — 

"fraudulently transferred to hls wife, Agnes L«ech, as a crédit on a pre- 
exlsting indebtedness then owlng by him to her, two rings, containlng two 
diamonds and one sapphlre gem each,' of the value of $2,000. That the 
said pretended transfer and conveyance was a fraudulent préférence, and was 
intended by the bankrupt to be a fraudulent préférence, in favor of sald Agnes 
Leech." . ■ 

'For other caaes see tara» topic & i nvmbeb in Dec. t Am. Diga. 1907 to date, & Rep'r Indexe! 
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And the petitioner prayed for a rule requiring the bankrupt to ,turn 
over the rings to him, the trustée. To this pétition the bankrupt re- 
sponded — . 

"denying each of the. allégations therein, and averring that the rings in con- 
troïersy were tra»sferred and delivered to sald Agnes Leech for a valuable 
considération, that tliey were delivered to her and retajned by her for sev- 
eral weeks, and that slie left on a trlp to be gone untll the 15th day of. Scp- 
tember, 1908, and at that time requested the bankrupt to keeji the rings 
for her until her return, and that in ttils way the rings are in his possession. 
and he Is holding them simply as bailee for her; dénies the rings are liis 
property, and avers that they were sold and delivered to said Agnes Leech, 
in good faith and for valuable considération, long prior to the time that he 
filed his pétition in bankruptcy, and bef ore he had any idea of becoming a 
bankrupt." 

Upofl hearing the évidente the référée found as follows : 

"That the . rings In controversy, vsrhich were transf erred by Thomas C. 
Leech to his wif e, Agnes Leech, were transferred by him to her, not with a 
fraudulent Intent, but with thé intent and for the purpose of preferring 
her to his other ereditors ; that the title to said property never passed f rom 
said Thomas C. Leech to Mrs.. Agnes Leech, and at tlie time of his bank- 
ruptcy were the property of said Thomas Leech, and by his said bankruptcy 
became and are now the property of said H. V. Sherrill, as trustée of said 
bankrupt's estate, and they are so adjudged." 

And upon this iînding, the référée — 

"ordered tha,t said Thomas ,C. Leech do now turn over and deliver to said 
trustée both'ôf said rings." 

Mrs. Leech theretipon filed a pétition for revision of the order of the 
référée by the District Jndge. The Teferee certified the proceedings, 
stating the proceedings hefore him, including the substance of the évi- 
dence, his finding, and his order. In his report it was also stated that 
the rings had been appraised by experts ragreed upon by counsel at the 
sum of $400 and $250, respectively. The judge reversed the order of 
the référée and — 

"further ordered, adjudged, and decreed that the référée be and he is directed 
to dismiss the pétition of the trustée, H. V. Sherrill, filed herein on August 22, 
1008, praying for an order to require the bankrupt to surrender the said 
two rings." 

The question hère is whether the court below erred in reversing the 
order of the référée and directing the dismissal of the trustee's pétition. 
It appears f rorn the opinion of the District Judge that he first canvassed 
the question whether, without any finding by the , référée that Mrs. 
Leech had reason for believing that her husband intended an unlawful 
préférence, the order could be supported. But, waiving a décision of 
that question, he proceeded to consider whether, under the statute of 
Kentucky (Ky. St. 1909, § 1697 [Russell's St. § 4656]), concerning 
exemptions from exécution, thèse rings .were exempt, holding, as he 
did, that if they were so the husband might do what he would with 
them. Referring to décisions of other fédéral courts in states having 
similar.exepiption laws, he concluded that the rings were exempt as 
wearing apparel. His conclusiotj rested upon two propositions : First, 
that rings were wearingapparel ; and, second, that, whereas the Ken- 
tucky statute had fixed limitations of value upon other kinds of proper- 
ty exempted, it afïixed none in respect of wearing appareL 
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We pass by for the présent the considération of this ground for the 
order made, because we are clear that upon other grounds his order 
was right. In order to estabbsh that there was an unlawful préfér- 
ence, it must be alleged and proven that at the time of the transfer 
the party making it was insolvent, that the property transferred was 
such as his creditors had a right to bave sub j ected to their claims, that 
he intended a préférence, and that the transférée had reasonable cause 
to beheve that the transferror had such an intention. Act July 1, 1898, 
c. 541, § 60, cls. "a," "b," 30 Stat. 563 (U. S. Comp.St. 1901, p. 3445). 
In respect to the matter of pleading in such a case, it may be admitted 
that the albîgations néed not be technical or formai ; but, inasmuch as 
the proceeding is aimed at the détermination of a substantial right, the 
essential facts on which a recovery is sought should be alleged. In this 
case the only one of the essential facts alleged in the trustee's pétition 
was that the bankrupt had, within four months before the flling of the 
pétition for adjudication, transferred to his wife as a part payment 
on an indebtedness to her the two rings, intending an unlawful préfér- 
ence. It is charaeterized as a fraudulent préférence; but no fact is 
alleged making it fraudulent, other than it was so because of the giving 
a préférence. It was not alleged that the bankrupt was insolvent at 
the time of the transfer, nor that the wife had any reason to believe 
that the payment was intended to give her a préférence forbidden by 
law. As it was necessary to allège thèse facts, it was necessary to 
prove them. The burden was on the trustée. 

Further, before an order can be made for the surrender of the prop- 
erty transferred, it must be found that not only was the transferror 
insolvent at the date of the transfer, but that the transférée had rea- 
sonable cause to believe that it was intended thereby to give a préfér- 
ence. Neither of thèse facts were found by the référée. Following the 
allégation of the pétition, he found the one fact only, that the rings 
"were transferred by him to her, not with a fraudulent intent, but with 
the intent and for the purpose of preferring her to his other creditors." 
AU the rest of his finding is a déduction from those premises. That the 
facts omitted are indispensable to' a judgment such as the trustée was 
seeking bas been held in previous décisions of this court. Lansing 
Boiler Works v. Ryerson, 128 Fed. 701, 63 C. C. A. 253 ; First Nation- 
al Bank V. Holt, 155 Fed. 100, 84 C. C. A. 16; In re Pfaffing (D. C.) 
154 Fed. 523; Acme Food Co. v. Meier, 153 Fed. 74, 82 C. C. A. ^'JS. 
And see, also, a récent décision of the Circuit Court of Appeals for the 
Fifth Circuit in Tumlin v. Bryan, 165 Fed. 166; lyoveland on Bank- 
ruptcy (3d Ed.) §§ 194a, 194c. 

No new testimony was taken when the matter was brought to the 
District Judge, and no new fact found. It was inévitable that the 
judge shoul'd hâve reversed the order of the référée, because of the 
entire absence of essential facts necessary to support it; and the order 
of the District Court must be affirmed. If there, had been a sufficient 
pétition, the judge might hâve taken new évidence, if it had been ofïer- 
ed, or he might hâve examined the évidence reported by the référée and 
détermine for himself what the facts were. If this were an appeal, 
we might ourselves review the évidence ; but on a review of the pro- 
ceedings, we are limited by the terms of the act to the détermination 
171 F.— 40 
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of questions of law ansing in the proceedings, and must accept the 
facts as found by the District Court. 

The question whether the conclusion of the court on which it bas- 
ed its order, namely, that the rings were exempt property, was cor- 
rect or not, would dépend largely on facts not found by the judge nor 
by the référée, and we could not form an intelHgent judgment whether 
the order was justifiée! without knowing, for instance, the financial 
circumstances and the conditions of the man's Hfe prior to his faihire, 
and what was customàry in respect to the wearing of such jewelry 
among his associâtes and friends; for we conceive that the turning 
point upon the provisions of the Kentucky statute would be whether 
thèse rings were acquired and used as ornamental apparel, or were 
acquired and kept as an investment of values, as a matter of business, 
rather than for the purpose of ornameht. And in the présent case, if 
there had been an issue lipon the question of the transferror's solvency 
at the time of the transfCr, or of reasonable cause to believe on the part 
of the transférée that the transfer was made with intent to create an 
unlawful préférence, it would hâve devolved upon thè référée, or the 
judge, to fînd the facts, so that the reviewing court might apply the 
law to the facts found by the court whose findings of fact are final. 
This case is not peculiar in this respect. We hâve on several occasions 
èxperienced the same diffiçulties. 

Counsel who bring the case hère should see that the case is properly 
made up, to the end that, this court should hâve the basis for décision. 
The statute contains no provision upon this subject. We think it ex- 
pédient to formulate a rule for the guidance of counsel and the Dis- 
trict Courts in preparing cases for revision by this court, and shall 
undertake to do so. 

Order affirmed, with costs. 



WBSTALL et al. v. AVEUT. 
(Circuit Court of Aiipeals, Fourth Circuit. Jiiue 9, 1909.) 

No. 877. 

1. Banketiptct (§ 22*) — PBOCEDtjTiE— Equitable Ciiakacter of rROCEEDiNGS. 

Kftukrupfcy proceedings are purely equitalile in tlieir cliaracter, and, 
witlliii the limits prescribed by tlie banlvniptcy acts and tiie spécial ndes 
of practice pri'Hcriled by the Suprême Court, are to be adiuinistered in 
accord with the gênerai priuciples and practices of equity. 

i;Ed. Note. — For other cases, see Baukruptcy, Dec. Dig. § 22.*] 

2. BankrUï-tcy .(§ 287*) — Action by Trustée— Pokm or Rémkdy.' 

A proceeding by a trustée in baukruptcy to set aside f raudulent convey- 
ances or illégal préférences Is not a- proceeding in baukruptcy, but, while 
aucillary to. sucb proceedings and authorisied by the baukruptcy act to 
bè instituted in either tlie fédéral District Court or In. a state court of 
compétent jurisdictiou.lt must be goverriédi so far as pleadlng and prac- 
tice are concerned, by the laws and rules of fhe court wherein it is Insti- 
tuted, and, wherethat is a. fédéral court, such sults are In equity, and 

•For other cases née samè topic & § numéek In Dec. & Am.' DIgs. 1907 to date, & Rep'r Indexe» 
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governed by the ruleg of-pleading and.practice in equitywbich obtain In 
suçh court jndependently of tjlié State pra.ctlcel ,] 

[Edi Note. — For other cases, rseeBankruptcy, Dec. Dlg. § 287.*] 

3. AebitratioSt and Awaed (§ 82*)— Référence— FInding—Revibw. 

A proceeding by a trustée in bankruptcy to set aSide eonvèyances as 
fraudulent was insfituted in a District Court as an action at law;' and, 
after eviaeiioe liad been taken before a jury and a verdict directed as to 
two issues; ! by agreement in open court an order was entered referring 
the cause and ail othér issues arising;npon the pléadings to a person 
designated to tabe and state the évidence and bis conclusions of law and 
fact thereon to the next terni of court for its further action. Held, that 
such order In effect coqstituted such pergon an arbitrator, and tbat his 
finding could be reviewed by the court only for fraud,; misconduct, or other 
recognized légal reasons autborizlng the setting aside of au arbitrator's 

[Ed.' Note. — For other cases, gee Arbitration and Award, Dec. Dig. § 
82.* . , ■ 

Setting aside an award for interest, préjudice, or misconduct of ar- 
: bitrator,, see note to Nolan v. Colorado Central Consolidated Mining Co., 
12 C. O. A. 592.] 

InEtrof to and Appeal from the District Court of the United States 
for the Western District of North Carolina, at Statesville. 

Avery, trustée for J. A. Townsend & Co., bankrupts, flled his "cornplaint" 
on the law side of the Circuit Court below, seeking to set aside as fraudulent 
three contracta made by the bankrupt, J. A. ïownsend ; the one, a deed of 
trust to Abernathy, trustée, dated Januarj' 13, 1903, to secure Westall $6,250, 
the second, bearing the sâme date, to Westall, whereby he (Townsend) was 
to ship to Westall ail lumber nianufactured from certain lands set forth in 
the deed of tru.st above referred to, "as well as from ail other lands upon which 
the said W, H. Westall * ♦ * contracts • * * to bùy timber in Burke 
county," and the third. executed In August, 1903, whereby Townsend turned 
over to Westall the possession of the stock of goods, çonveyed by the deed of 
trust to Abemathy, trustée, and to hâve the title and possession to the prop- 
erties embraçed in said contracts vested in him as such trustée in bankruptcy, 
as also to hâve Westall account to him for thé value of ail such property coli- 
verted by him. ■ ; Sdbsequently, by reason of doubt of the Circuit Court's ju- 
risdiction, counsel agreed wlth the acquiescence of the District Court, that 
service should be accepted in the District Court, that pléadings flled in the 
Circuit Court should be read as pléadings in and tlie case tried by the Dis- 
trict Court. 

The joint ansWer of W'éstall and Abemathy, trustée, wafe flled denying the 
charges of fraud and fraudulent intent charged, and the right of plaintitt to 
be vested With title to the properties or to hâve the accounting from Westall 
daimed by him, On December 16, 1904, a jury was Impaneled to try thip "ac- 
tion," andsonie 13 issues weresutimitted to it. After taking testimony touch- 
ing thèse issues, flve days làter, the court directed the jury to answer the flrst 
issue m the négative. This issue was: "Dld the défendant, J. A. TownSend, 
hiake âUÛ déiiver the trust deed Of January 13, ,1903, with intent to hlnder, 
delay, and defraùd his credltorBî"; He also dir^-ted the jury to answer in the 
affirmative the fQUEth issue, which was: "Did Townsend and Westall enter 
into ajQi oral agrepment on the 13th of January, 1903, and, if so, are the terins 
of said agréémént embraçed ih thle writing Ijéaring that date signed by Town- 
send and 'Wés'tàll,, but admittéd to'have been executed on the 4th of July, 
1903?" Therëùpon, "by consent of the parties, expressed in open c4urt,?''it 
was ordered that "said oase and aUiother issues ariping upon the pléadings" 
should be referred to A, Burwell, Ksq., wlio should "take aiid state the évi- 
dence and hjs conclusions -pjf law and fact theyebn" to the next term of cdurt 

^_Lj •' '' ' — '- '^^ — ^ '—^ ' — '■ — ' ' ' ' ' 1 ' ' : — I 

«.For otber çia'eB B0e fs-mptavlic $ 9 iiu.sfBjiBtip JDeq. '& Am- Digs. 1907 tci date, & Rep'rli^ilex»» 
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for Its action, thls, hoveever, to be without préjudice to the exception talîen by 
the plaintiff to tlie court's action directing tlie jury's flndings to issues 1 and 
4 as above set fdtth. Burwell on June 11, 1906, filed hls report finding tbe 
remalnlng 11 is&ues undetermined by the court and jury, and some 7 additional 
ones submitted by plaintlfll's counsel, s^dversely to plaintiff's contentions, and 
deterniining "f rom the f acts foujid by the jury, by the answers to record is- 
sues Xos. 1 and 4, and the facts by me stated abovei in my answer to the 
other record issues and the issues submitted to me by plaintiff's counsel, 
* * * that thei plaintiff trustée is not entitled to recover of the défend- 
ant, W. H. Westall, anything in this action." To this report of Burwell, the 
plaintiff filed some 19 exceptions, and upon considération of thèse exceptions 
the court below enteréd a decree in the "action" in which is set forth flve ad- 
ditional flndings of fact by thè court itself, in contradiction and modification 
of those found by Burwell, by reasoni of which the plaintiiî trustée was hcld 
to be entitled to recover from Westall §3,710.34, "the value of the lumber on 
the yard at Hildebrand, N. G, not embraced in tb'e deed of ti-ust," $266.47, 
"the value of the two Cook notes," and the full costs of the "action," except 
that the allowance to Burwell and to his stenographer^ for their services are 
divlded eciually. To this decree of the court the défendants filed at the time 
13 exceptions and bave in this court assigned 14 errors. 

Charles A. Moore and W. A. Self (Moore & Rollins, on the briefs), 
for plaintiffs in error and appella:nts. 

Charles H. Armfield and Wilfred D. Turner, for défendant in error 
and appellee. 

BefofeGOFF and PRITCHARD, Circuit Judges, and DAYTON. 
District Judge. 

DAYTON, District Judge (after stating the facts as above). In 
view of the anomalous proceedings had in this cause, whereby an ac^ , 
tion at làw was started in the Circuit Court, by consent, considered 
and detèrmined in the District Court, first submitted to a jury, then 
by consent withdrawn,,,bylike consent referred to an arbitrator, and 
finally adjudicated-by a decree in equity, whereby' so much doubt has 
arisen that it has been brought hère and docketed under a combined 
Writ of étrçr àjid appeal, it would sèem both pertinent and necessary 
to State that it is well settled that bankruptcy proceedings themselves 
are purely équitable in their character, and, within the limits prescrib- 
ed by the bankruptcy acts and the spécial rules of practice prescrib- 
éd by the Suprême Court, are to be administered in accord with the 
général principles and ptactices of eqùity'; but, independent of this, it 
ié alsQ well settled that a proceedirig instituted by a. bankrupt's trus- 
tée to set asidjC fràudulerit conveyances or illégal prçferences is, not a 
proceeding.ini bankruptcy, buty while ancillary to sueh proceeding and 
authorized byîthe bankrupt act to be instituted in either the fédéral 
District Coïirt'or in a state court 'of compétent- jurisdiction, ■ it iriust 
be governèdv'sQ far as' pleadirig and practice is; concerned, by the 
laws and i;ulesqfi the court wherein it is instituted. Loyeland, Bkcy. 
(3d Ed:), 618; Pond v. N. Y. Nat. Ex. Bank (D. C.) 124 Eed. 993. 
And, further, it is to be borne in inind that the equity practice ci the 
fédéral courts is independent of, and unàffected by, state laws as to 
procédure in state courts. Payne v. Hôok, 1 Wall. 430, 19 L. Ed. 361 ; 
Scott V. Neely,. 140 U. S. 106, 11 Sup, Ct. 712, 35 L. Ed. 358. 
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In fédéral courts the rules of the High Court of Ch'ancery in Eng- 
land are recognized as "the common law oi chancery" and an authçri- 
tative exposition of the priiiciples, rules, and usagçs bçlonging to 
courts of equity, except so far as they may be modified by fédérai stat- 
ute and by rules promulgated by the Suprême Court. Penn'a v. 
Wheeling, etc., Bridge Co., 13 How. 563, 14 L. Ëd, 249. 

Finally, it is to be observed that fédéral courts, both when exercis- 
ing gênerai jurisdiction and also when exercising the speciaj one con- 
ferred by the bankruptcy act in this particular, require suits to set 
aside deeds and contracts as f raudulent to be instituted ih equity. 
Wall V. Cox, 101 Fed. 403, 41 C. C. A. 408; Horner-Gaylord Co. v. 
Miller & Bennett (D. C.) 147 Fed. '295; Porld v. K. Y. Ex. Bank (D. 
C.) 124 Fed. 992; Rogers v. Palnier, 103 U. S. 363, 26 L. Ed. 164; 
Grant v. Bank, 97 U. S. 80, 24 L. Ed. 971; Stucky v., Masonic Bank, 
108 U. S. 74, 2 Sup. Ct. 219, 27 L. Ed. 640. 

It therefore followS that, while this proceeding might hâve, under 
the Code practice of North Carolina, been instituted as a law action 
in its own courts, having been instituted in the fédéral courts there, 
it necessarily had to bé instituted in equity, and thé "complaint" côiild 
only be considered and maintained as a bill in equity. The effort 
therefore to try by jury the matters involved was unwarranted, and 
this application to this court must be regarded as an appeal, and not a 
writ of error. 

Regarding it as such, the question for us to déterminé is whether 
or not the court below was justifiéd in entering the decree complained 
of, modifying the findings of fact ànd the conclusion of law ascertain- 
ed by Burwell, to whom the matter had been referred by consent of 
parties. We are coristrainéd to hold that such decree was not au- 
thorized for two reasons : First, because, under ail the circumstances 
and anomalous proceedings had, it would seem clear that the parties 
by consent constituted Burwell in practical effect an arbitrator to 
settle and détermine the matters in controversy. It is to be remem- 
bered that after at least four days of taking testimony before the 
jury upon the theory that the proceeding was one at law, and after 
the court had directed à verdict as to the two essential issues favorable 
to défendants Westall and Abernathy, the parties in open court agreed 
that: 

"Sald case and ail other Issues arising upon the pleadings be, and the same 
are now hereby referred to' A. Burwell, Esq., who wlll take and state the 
évidence and hls conclusions of law and fact thereon to the next terra of this 
court for further action of the court" 

It will be perceived that this référence was not to Burwell as either 
a référée or master of the court, nor did the order constitute him a 
spécial master pro haec vice. The whble case wasi referred to him as 
a privatç jndividual and gave him pôwer to "conclude" as to both the 
law and the facts involved. He was to report his conclusion to the 
court, it is true, "for further action of the, court." What further ac- 
tion by the court was contemplated ? Was it any other or further 
than that usual in cases of arbitration where the award is provided to 
be entered up as the judgment of the court unless it should be prop- 



630; 171 JEDEBAL RBPQBTÇR. 

erly a^sailed^ and ,set aside f,©r ; kanà, miscond.uet, qe _ Qther. , well-set- 
tléd legal,'Tep,s(i^n6 î* We thjjrik, npt., Dijithe contrary, it ^^.$,.at least, 
fuily withiri.ithe-Scope of the i^uling,,ip Kimberly y. Arrris', 129 U. 
S. ,512/^;,Sup,rt;t,:35â,,33L. Ed. 764, where, ,by çonsent,'a spécial 
niaster was cons'titptç^^ to "hear the évidence and décide, àtl^ssues be- 
tween the parties apd make his. report :to. this court, ,.*"„* * ■ which 
report shall:be,-&ubjeGt.'to,'like ,qxcèjrt:ions ' as otKer reports of rnas- 
ters.*' Jn that case, ^îiotwithstariding the last provision s'ubjecting 
the spécial, master's réport "to exceptions as other reports of mas- 
ters," , it rWas helçi: It.is not witfainithe .gênerai province of a roas- 
ter top^sS'ùpoh ail Ijl^e issues in- an-êciuity case, -an(^ jthe court ean- 
not refer tohim the éxitii;'e décision roî,. a case without thé consent of 
the pàïtips;i but wliénpthé| parties copsent to a référence of a cage to 
â njaster tp .Ijear and dç^îde.alLthe issues therein, and sucH référence is 
éntered as a rùle of the 'court, his findings cannpt be disregarded at 
the ji).ere discrétion of the court, ;bi^t, are^^to be taken a? presumptively 
corr^eçt— subjéct, however, ^p be revjéwed under the réservation con- 
tainecl in t;he order of tl|i,e çpurt for i^iariifest error, 
; But suppose, as in' th;i^,.case, no réservation to: review is contained 
in, thç order. Does not .guch^unqualified référence, by consent of 
parties, to a private iridiviidijal, ;constitvte him an arbiter? We think 
so. Eut, second, if there be any doubtas, to,t;his, we arg satisfied that 
the in dépendent additional findings of fact by the court below were 
not warranted by.th^., évidence, and, in view of the finding as to issues 
"Nos. 1 and 4" practicaHy by- the cpyiit itself, were'whoUy immaterial 
and did, not justify the d^pree;against Westall for the two items set 
forth in the decree, By finding No. 1 the deed of trust was held not to 
be f ra^(Julent. By finding Ifoj 4,;the other material contract assailed by 
the "compiaint" was held to hâve been rnade orally on the» sarne; day as 
the deed pf trust and to hay^ been subsequently reduced to, writing on 
July 4th f ollowjng. The deed of , trust and the contract wçre theref ore 
fpund tp hâve been consummated pip.re than four months before the 
bankr.uptcy proceeding. iDhe "luinber on the yard at Hildebrand, N. 
C.,, not embr^çed in^the deed of trust," for which the court below 
found Westall responsiblçto Townsend's trustée in bankruptcy, was 
clearly there, in its manufaçturpd state, by reaspn of this last contract 
so upheld by the court. By reason of its terms and conditions, the tim- 
ber from which this lumber was manufactured had been purchased 
with Westall's money .furnished to, Townsend for' the purpose, 
and iit was alw^y.s to be in Westall'^ name, "in whom the title thereto 
shall always be and remain." This contract simplyiconstituted. Town- 
send a purchasing agent for Westall of timber which Westall permit- 
ted him to saw and manufacture into' Itimber 'at àgreed prîtes and ship 
to him (Westall) in this rrianufacturtd state. Thé original timber 
and the lûmber manufactured theref rbm was at ail times Westall's. 
By advancementsmàde, Westall tiàd':m'ore than provided for Town- 
send's compensation for sawing and shïpping it.' Townsend's 'tfustee 
in bankruptcy uhder this 'valid contract not impeachablC' for'fraud, 
could take no ^ctter title or hâve any better right than the 'bankrupt 
hadi' W' >r it: théh what efforts Westall made to get possession 
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of his own property, and what misconduct on the part of Townsend 
could efïect his right thereto in the interest of his trustée? 

As to the Cook notes, the value of which constitutes the second item 
charged by the court against Westall, it is clear that property in 
thèse notes was acquired by Townsend through the unauthorized ap- 
plication thereto of Westall's money, by reason whereof they were 
assigned without fraud by Townsend to Westall. In view of thèse 
facts, we are fully convinced that the court below erred in modifying 
the finding or award of Burwell, but that the conclusion of the latter 
that "the plaintiff trustée is not entitled to recover of the défendant, 
W. H. Westall, anything in this action," was entirely justified in law 
and by the évidence. The decree of the court below must therefore 
be reversed, and the cause remanded, with instructions to dismiss the 
bill, with decree for ail costs incurred in this court and the court be- 
low in favor of Westall and Abernathy, trustée, against the plaintiff, 
A. C. Avery, Jr., trustée of the bankrupts, but payable only out of 
the assets of said bankrupts in his hands as such trustée to be ad- 
ministered. 

Reversed, 



RACINF: PAPER GOODS CO. t. DITTGEN. 

(Circuit Court of Appeals, Seventh Circuit. April 13, 1909. Rehearing D&- 

nled May 28, 1909.) 

No. 1,527. 

1. Corporations (§ 519*) — Actions— Issues and Pboof. 

In a suit for unfalr compétition against a coriioration whIch succeeded 
to the business of a partnershiip, tlie members of whicli were the Incor- 
porators, complainant may allège and prove aets of the partnership prior 
to the incorporation as tending to shovr a continued course of conduct 
and intention, although such aets as causes of action may be barred by 
limitation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. S 2085; Dec. 
Dig. § 519.*] 

2. Trade-Marks and Trade-Names (J 97*) — TJNrAiB Compétition— Threat- 

ENiNG Suit foe Infringement of Patent— InjuncTion. 

Complainant and défendant were eompetlng manufacturers of indivldual 
cigar pouches, made of paper in sheets, and were the only manufacturers 
of the same In the United States. Both manufactured under patents, and 
during five years or more défendant by letters and through its sàlesmen 
continuously represented to purchasers of such articles that complain- 
ant was infrlnging its patents and threatened Suits against users of his 
product, causing customers to refuse to glve hlm orders and to cancel 
oi'ders, resulting in serions injury to his trade. He submltted samples 
of his goods to défendant and requested the bringing of suit to détermine 
thelr rights ; but no such suit was brought, nor did défendant allège or 
attempt to prove infrlngement when sued for unfalr compétition by rea- 
son of its aets. HeH, that its f allure to make an attempt to establish 
the légal rlghf it claimed was coneluslve evideiice of its bad falth and 
of unfair compétition, and that complainant was entitled to an injunc- 
. tion and an accounting for damages. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 110; Dec. Dig. f 97.* 

Unfalr compétition, see notes to Scheueri v. Muller, 20 C. C. A. 163 ; 
Lare Y. Harper & Bros., 30 C. C. A. 376:] ' •' 

•For oiber cases see s»m« topic & 8 numps» lu Dtc. & Am. Diga. 1097 to date, & Repr Indexe» 
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• Appeal; frorp the Circuit Court of the United States for tlie Easteni 
District of Wisconsin. 

For opinion ;below, see 164 Fed. 85. 

See, also, 164 Fed. 84. , ' 

■ Appellee, who has fteen for more tlian 15 years a manufacturer and dealer in 
paper cigar pouçbes, filed liis bill in the Circuit Court charging tliat appellaiit. 
a Wisconsin corporation engaged in the sauie Inisiness, for the purpose of snp- 
pressing fompetition, and wlth intent to break up and flestroy appellee's i)usi- 
ness, was, at the time the bill vvas flled, and had been theretofore, circulating 
among appellee's customers and tlie trâde generally, by letters and otherwise, 
représentations that appellee was infringing appellant's letters patent, tluit tUey 
would render themselves llable in damages should they use appellee's device, 
a so-called multiple cigar pouch made Of paper whieh he had been maniifactur- 
ing and selling for tire yearS laSt past under his patent Ko. 002,226, granted 
November 20, 1900, that he had been eujoined from such manufacture, that 
suits vy-ould \)e filed by appellant against appellee's customers if they used bis 
poucbes, and thus made It generally Understood in the trade that appellant 
.owiied or controlled patents coverlng appellee's manufacture, and that persons 
using the appellee's pouches would render themselves llable for damages to ap- 
pellant. The bill further allèges that ail of said représentations werefalseand 
malicious and made in bad faith and for the purpose of uufalrly destroying 
appellee's business. The bill further charges: That appellee showed his de- 
vice to appellant and requested it to desist or bring suit, offering to aeceiit 
service in any compétent jurisdiction and help speed the cause to an earl.y 
hearing, ail of which appellant has declined to do, but persists in such mali- 
cious course, and wjll .so continue unless restrained ; that in this >vay many 
customers bave been kept from buying apijellee's device ; that many would- 
be purchaBerp bave been iuduced to cancel orders ; that, as he is infornied 
and believes, appellant's agents follow appellee's agents from custonier to cus- 
tomer and by such represeitations prevent sales and secure caneellation of 
sales already made, whereby appellee has lost not less than $40,000 ; that his 
business is being thereby ruined and destroyed ; and that unless restrained 
such action will cause Irteimrable injùry to hlm. Frayer is made for pre- 
limlnary and permanent injunction andifor an accounting. 

The answer asserts that appellant owns patents, in protection of which it 
has given notice to appellee and the trade, dénies ail charges of unfair compé- 
tition in trade, and dénies that appellee has suffered or will sufîer any damages 
by any urilawful act doneby appellant. The cause was brought to final hear- 
ing, and such action was had that the court entered a decree on February 
4, 1908, tlndlng that appellant had been guilty oî unfair compétition in trade, 
in that it had for many years past, without having brought suit to establisli 
its rights, persistently represented to appellee's customers and to the trade that 
appellee's cigar pouches infringed appellant's letters patent, that purchases 
from it and users woiild be s.ubject to injunction and llable In damages for 
the use and sale of the pouches, that appellee's trade has been diverted and 
injured thereby, and decreelng an injunction and ordering an accounting as 
prayed. Sence . this appeal. 

Two grounds of error are assigned: 

(1) That the court enjoiued appellant from notifying infringers of its claims 
as to infringement unless such notice should be followed up by suit or other 
judlcial proceedlng. 

(2) That the court decreed défendant tb be guilty of unfair compétition in 
trade. ' , ■ 

The further facts -are stated In the opinion. 

E. H. Bottum, T.. E. De,nnett, and E. B. Hand, for appellant. 
George B. Parkinson, for appellee. 

Before GROSSÇUP, BAKER, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge, (after stating the facts as above). 
By ameiidment to thè bill, and évidence introduced, it appears that 
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appellant corporation succeeded to the business of a copartnership of 
the same name, whose members became the charter members of the 
corporation about January 1, 1902. In its amended answer appellant 
dénies the charge that the transaction was merely a merger of the 
copartnership into the corporation, and dénies that it committed the 
acts complained of in the bill, or that they were malicious or false or 
made for the purpose of destroying appellee's business, or will do so. 
The amended answer further allèges that al! thie acts charged against 
the copartnership are laid more than six years prior to the amend- 
ment, and therefore barred by the statute of Wisconsin. With re- 
gard to this latter défense, the acts charged, to the extent that they 
are material to the remedy by injunction, are merely evidentiary, as 
tending to show a course of conduct and an intention, and are not 
relied upon as causes of action, although, considering the nature of 
them, it may well be contended that, even were the statute involved, 
the amendment would not, under the circumstances, be construed to 
be anything more than an amplification of the averments of the bill, 
and therefore not within the limitation act. Patillo et al. v. Allen 
West Commission Co., 131 Fed. 680, 65 C. C. A. 508. That in a 
proper case appellee was entitled to the relief sought is held in Emack 
V. Kane (C. C.) 34 Fed. 46, decided by Judge Blodgett, Farquhar Co., 
Limited, v. National Harrow Co., 103 Fed. 714, 43 C. C. A. 600, 
49 L. R. A. 755, and Adriance Platt & Co. v. National Harrow 
Co., 131 Fed. 837, 58 C. C. A. 163. Thèse authorities were fol- 
lowed by Seaman, Circuit Judge, in overruling the demurrer filed to 
the original bill herein. 

Undoubtedly, one claiming that his patent is being infringed should 
take steps to advise the public of his rights as provided by statute, 
provided, however, that if it is made to appear that under prêteuse 
of so doing he is pursuing a course which is calculated to unnecessarily 
injure another's business, and with the plain intention of so doing, 
his conduct will be deemed malicious, and he brings himself within the 
rule of law obtaining in cases of unfair compétition in trade, and 
subject to injunction. 

In the cases cited supra, the means employed to injure the busi- 
ness of the three complainants was by circulars addressed to the 
trade, difïering from the acts of appellant herein more in volume 
and method of distribution than in substance. The distinction goes 
only to the degree of certainty in establishing the malicious motive, 
not to the question of amount of damage sustained. In other words, 
it requires no prolonged or extensive séries of damaging assaults 
upon one's business to call into service the restraining hand of the 
law, provided it satisfactorily appears that the acts are done with the 
purpose of injuring the business, and hâve injured, and are calculated 
to injure it. When this is proven, fraud will be impHed. 

As above intimated, the acts complained of cover a period from 
1899 up to the filing of the bill on March 1, 1905, about six years. 
During that time, and on January 1, 1903, or thereabout, appellant 
was incorporated, and it is insisted that the course of conduct pur- 
sued by its predecessor copartnership cannot be taken into considéra- 
tion in this suit. Even though it were conceded that ordinarily ap- 
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pellant could not be held liable in an action based entirely on the part- 
nership acts, it nevertheless is true that for the purpose of ascertain- 
ing the intention of appellant, and construing the conduct of appellant 
in that respect, since its incorporation, and in view of the fact that the 
corporation succeeded to the copartnership, assuming ail its benefits 
and obligations, those prior acts become not only compétent but im- 
portant. It must be borne in mind that the parties hereto are admit- 
ted in the record to be substantially the only persons in the United 
States engaged irt the manufacture of thèse paper cigar pouches, so 
that the business course of each seriously concerns both. The évi- 
dence of appellee consista of interviews and letters passing between 
the parties, dépositions of appellee and other witnesses, letters written 
by customers to appellee, and replies thereto. Some of the matters 
contained ip the letters are deemed proven, others, especially those al- 
legirig , threats made to customers, and not othèrwise proven, and 
those alleging, fear on the part of customers, growing out of rumors 
in the cigar trade to the effect that appellant would make trouble, are 
not brought home to appellant, and can only be considered, if at ail 
for the purpose of showing the state of mind of the cigar dealers' 
trade, so far as they may do so, having been received in the regular 
course of business, and being likely to resuit from the course of con- 
duct of appellant disclbsed by the acts and représentations legally es- 
tablished. 

It is affirmatively shown by the record that the parties hereto were 
often in contention, both by interviews and letters; the appellant in- 
sisting that appellee should desist from handling the multiple cigar 
pouches in controversy and threatening suit for infringement, and ap- 
pellee denying infringement and calling upon appellant to sue. This 
correspondence covers a period, as above stated, of almost six years 
immediately prior to the beginning of this suit, and antedating the 
grant of appellee's patent aforesaid. Appellee sent to appellant a 
copy of its patent on April 33, 1902, and by his accompanying letter 
accused appellant of representing to the trade that its devices were 
infringements, and asking appellant to bring suit. This course was 
consistently pursued by appellee. It advised appellant that its failure 
to sue would be deemed évidence that its claim was a mère bluff, and 
not made in good faith, but for the ptirpose of "unfair and unmanly 
compétition." The only response to this was that Parmenter, prési- 
dent of appellant, was out of town and would answer when he return- 
ed, which he never did. 

In July, 1899, appellee was negotiating with Bundy & Co. of New 
York for sales, and with a view to secure them as exclusive agents 
for the multiple pouch, when appellant's représentative, Parmenter, 
threatened them, and succeeded in causing them to décline further 
negotiations because appellee would not give protection against in- 
terférence in their trade. 

In the early part of 1902 appellant wrote a letter to the American 
Cigar Company of Westfield, Mass., threatening suit if it dealt with 
appellee. This company was induced to cease dealing with appellee, 
as it claims through manipulation of its counsel by appellant's repré- 
sentative. Some time prior to June 23, 1902, the Emerson Parchnient< 
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Bag Company Wçre advised by appellarit's agent, Haas, that his con- 
cernhad pendirig injunction against appellee. Josephson BrOs: of 
New York were w'arned by one Gratz, representing appellant iri 1904. 
Appellant's représentative, Partnenter, notified Otto Fritz, a cigar 
dealer of Cincinnati, some time in the spring of 1905, that his Com- 
pany was going to sue appçllee and warned Fritz by lettér shortly 
thereafter against the use of Dittgen's pouches. Parmenter wrote a 
letter to Len Spalding of Lebanon, Ky„ on February 26, 1900, warn- 
ing Spalding, who was then negotiating with appellee for a large 
order, against dealing in àppellee's pouches, and threatening suit. 

On December 22, 1904, appellant advised Ghio & Rovira of New 
York that the patent office considered there was sufficient ground for 
infringement against a party manufacturing in Cincinnati, meaning 
appellee, to grant an interférence. So far as the record shows, there 
was no sucli matter pending at that time. Whatever proceeding bf 
that character had been pending had theretofore terminated in àp- 
pellee's favor. Ail of the foregoing instances are fully and affirma- 
tively established by the évidence. 

In addition to the foregoing there is considérable évidence of a 
hearsay character going tô show beyond a doubt that trade generally 
was in fear of trouble if it dealt wih appellee. New business was 
halted, and contracts already concluded were abandoned because ap- 
pellee did not furnish indemnity against acts of appellant. Large 
amounts in sales were lost by reason of fear of trouble with appellant. 
It is not unfair to assume that this condition of things grew out of 
the condiict of appellant above alluded to which was clearly calculated 
to alarm dealers. ' The évidence shows large losses resulting to ap- 
pellee from this appréhension. During ail this time appellant took no 
steps to submit its contention to any tribunal for judicial détermination. 
Nor was appellee in a position to force it to do so. The appellee tes- 
tifies that he had never seen or heard of a pouch that he conâidered 
an infringement of his patent, and so could not bring suit against 
appellant for infringement. He was compelled for almost six year.s 
to fight in the dark. It, would be difficult to devise a more effective 
or tyrannous method of misusing his monopoly to destroy a com- 
petitor's business. Even though there had been infringement, the ex- 
asperating delay to make its character known would be persuasive 
évidence of malice. If there was no infringement, the maliciousness 
would be undoubted. Several of appellant's vi^ilnesses deny the mis- 
representation alleged, and évidence is introduced to show that to- 
wards the last salesmen and agents were directed to avoid any attack 
on àppellee's device, one letter, at least, having been sent after the 
suit was begun, yet this instruction was not construed to prevent some 
of them from representing that appellant's patents were being in- 
f ringed. The trial court held that the failure of appellant to intro- 
duce évidence on the hearing below to sustain his exclusive rights in 
the pouch was persuasive of malicious intent. The défense does not 
materially weaken the force of àppellee's évidence. Under the cir- 
cumstances, it was incumbent on appellant to conclusively establish its 
right to the device of appellee which it so persistently and under- 
handedly attackcd,' within a reasonable time. The facts bring the 
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case withinithejjule of law above cited, and the trial court was right 
in holding thàt appellant's failure to subniit its claim to judicial dé- 
termination under the facts of the case was conclusive évidence that 
it pursued appellee, net for the purpose of protecting its rights un- 
der its patents, but for the purpose of destroying appellee's business 
in order to benefit its own trade and stifle compétition. 
, It is unconscionable that appellant should be permitted to use a 
grant from the government to work a wrong upon appellee without 
bringing suit to secure a judicial détermination. An injunction grant- 
ed in a proceeding for that purpose would hâve afïorded clearly de- 
finéd limitsto appellant's claims. The course pursued by it herein, 
by reason of its very indefiniteness, is more onerous and oppressive 
than would be the order oj a court. It was practically prohibitive. 
It is one of the well-established powers and duties of a court of equity 
to remedy wrongs such as are hère disclosed. 

We find no error in the decree appealed from, and it is afhrmed. 



TAYLOR V. WEIR. 
(Clrcuît Court of Appeals, ïliird Circuit May 17, 1909.) 

Ko. 27. 

1. Courts (§ 322*)— Jdrisdiction of Fédéral Courts— Necessity of Jurisdic- 

ïiONAL Facts Appéaring on the Record. 

ïo sustain the jurisdiction of a: Circuit Court of the United States on 
the ground of diversity, of eitizenship, that: fact must be positivel.y and 
unequivocally averred at the outset in tlie- pleadiugs of tlie party invok- 
ing the jurisdiction, or it must appear aflirmatively aud with equal dis- 
tinctness elsewhere in the record. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§876-881, 887; 
Dec. Dig. § 322.* 

Diverse eitizenship as ground of fédéral jurisdiction, see notes to Shipp 
v. WiUiams, 10 C. C. A. 249, aud Mason v. DuUagham, 27 C. O. A. 298.] 

2. Courts (§ 315*)— Jurisdiction of Fédéral Courts— Diversity of Citizen- 

snip— Suit Aqainst Unincorporated Association. 

Code Clv. Proc. N. Y. § 1919, provldes that on a cause of action against 
a joint-stock association organized under the laws of the state an action 
may be brought against its président or treasurer, any judgment tliereln, 
however, to blnd only the property of tlie association. It is further pro- 
vlded that such an action may be brought against ail of the menibers of 
the association. UeJd, that such statute caimot affleet the jurisdiction of 
a fédéral court In another state, and that, in an action thereln against 
the président of such an association on a cause of action against the as- 
sociation, such président is not a real party to the controversy, wltliin 
the meaning of the Constitution aud laws of the United States, but merely 
a nominal party, and bis eitizenship Is unavallable to confer jurisdiction 
on the court ; the eitizenship of the other members of the association not 
appearing. 

lEd. Note. — For other cases, see Courts, Cent. Dig. § SOI; Dec. Dig. § 
315.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Penn.sylvania. 

For opinion below, see 162 Fed. 585. 

•For other cases see saaie topic & 5 humeek in Dec. & Am, Digs. 1S07 to date, & Rep'r Indeies 
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S. Morris Wales, for plairjtiff in error. 
John Lewis Evans, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

GRAY, Circuit Judge. The plaintiff in error, who was the plain- 
tifï below, being the owner of certain furs which she valued at more 
than $2,000, delivered them in Philadelphia to an agent of the Adams 
Express Company, to be carried to a certain address in New York. 
The goods were lost or stolen while in the hands of the carrier, and 
were never delivered or in any way accounted for. She accordingly 
commenced suit in the court of common pleas of Philadelphia coun- 
ty, against "Adams Express Company," by serving the writ of surn- 
mons upon the agent in charge of the business of said company in 
Philadelphia. After filing the statement of claim and the rule to 
plead thereon, defendant's counsel entered a restricted appearance for 
the purpose of moving a rule on plaintiff to show cause why the writ 
should not be quashed. This motion was aecompanied by an affidavit 
of a member of the board of managers of the Adams Express Com- 
pany, stating that Adams Exprçss Company was a joint-stock associa- 
tion, consisting of seven or more persons, organized under the laws 
of the State of New York ; that under and by virtue of said laws, 
"Adams Express Company" may be sued only in the name of its 
président or treasurer, and that said, company is registered in the of- 
fice of the Auditor General of the commonwealth of Pennsylvania, 
in compliance with the act of June 7, 1879 (P. L. 113), and its amend- 
ments, and is lawfylly doing business in said state by virtue of said 
registration, and that the name of the président of Adams Express 
Company is Levi C. Weir. This rule was granted by the coiirt, and 
ail proceedirigs stayed until the return thereof. 

Afterwards, on motion of counsel for the plaintiff, and upon rule 
granted, the name of the défendant on the prascipe, writ, statement, 
and docket entries in the case was amended, so as to read, "Levi C. 
Weir, as président of Adams Express Company, a joint-stock associa- 
tion," and appearance was then entered by counsel for Levi C. Weir, 
as président of Adams Express Company, and thereupon, upon péti- 
tion of said Weir, as président, etc., alleging that he was a citizen of 
the State of Ohio, and that the plaintiff was a citizen of the common- 
wealth of Pennsylvania, and that the amount in controversy was in 
excess of $2,000, etc., the record of the said cause was, upon appro- 
priate prpceedings had in accordance with the act of Congress in that 
behalf, ordered to be removed from the said court of common pleas 
of the commonwealth of Pennsylvania into the Circuit Court of the 
United States for the Eastern District of Pennsylvania. The cause 
having been pleaded to issue in said last-mentioned court, a trial by 
jury was duly proceeded with, and a verdict and judgment thereon 
for $159 was duly entered by the court. Motion was made for a new 
trial by counsel for the plaintiff, and among the reasons filed therefor 
was one suggesting that the court had no jurisdiction, and praying 
for a rule on the défendant to show cause why the plaintiff should 
not hâve leave to amend the record, by striking out the words "Levi 
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C. Weir, as président," and wlïy tlae verdict should not be'set aslde, the 
case dismissed, and tiie record remanded tb the said court' of côm- 
moh-j)lea^/'for want of jurisdiction: ■ Tiré ODÛrt detiied the fnotion for 
a new trial, overrtding the motion to amend the- record, as prayed for ; 
whereupon the plaintiff sued out.his vvrit of error, wliich brings before 
us the ivholè réd6fd -jh the case beldw. Assignments'ôf error cover 
exceptions to the charge'of the coui:t, upon which questions relating 
to thç? merits of thé' case hâve beett arg'ued at length before us, and the 
fifth 'as^igntnéht is for error in refusing to grant thé'motibn.of plain- 
tiff's.'^ttorney at the tri"al, tô reinarid the case fot want of jurisdiction. 

In' the view taken by this court, it will only be necessary to consider 
the q'uéstion of jurisdiction. This question is presented'on the face 
of the "record beforè its. It is a question; that can bé dealt with at 
any stage' .bf; the cause,' by this court as well as by the 'court below, 
and with or WithoUt siiggestion' or motion from counsel on eithér side. 
Circuit "Courts of the United States a!ré courts of limitèd jurisdiction, 
and'.the jurisdictiofta'l fâcts must ciëarly àppear upon the face of the 
reco'rd, the presumptiùn'being that a cause is iwithout its jurisdic- 
tion', -'u'nless the conti-ary 'affirmatively appeairs. ,In the' présent case, 
the only ground of j!urisdiction is 'the' diverse citizenshi'p of the parties 
to the ,controversy invô'Ivéd in 'the' suit. This jurisdictioiial fact must 
appear" bti the face of.''the record, and should be positivély and un- 
equivoc'ally averred at the ôtitset and îti the pleadings of the party who 
iriyokes the jurisdictlorï, or it rrtû'st àppear. affirmatiyely and with eqiial 
distincthess,'in other parts of the record- ' Ex parte Smith, 94 U. S. 
455, '24L: E'dvl65;'Robertsonv. Cease, 97 U. S.', 646, '24 L. Ed. 1057; 
Grâce v.'-Am. Cent. Ins. Ce, 109 U. S. 284, 3 Sup'. Ct. 207, 27 L. 
Ed. 932. '■ ,,'- ' ; ■'■ ,, ,- ."' ■ 

The case before us was rêmoved from the stàte court, into the Cir- 
cuit Court of the IJuited' States, upon' the statement, nôt 'dèniedi'that 
the plaiiitiff w'as ' a ' citizen' of the commonvveaith of Pen'nsylyania and 
résident' therein, and that .the défendant, Levi C. Weir, i's à, citizen of 
the 'stàte of Ohio. We hâve already'referred to what the record, dis- 
closes as to the suit beihg originally brought in the state court âgainst 
"Adams Expres's Company," and the ameridment to the: writ and pro- 
ceëdings rhade on the mô'tion of the.plaintifï, by which Levi C. Weir, 
as président of the said Company, was made defendarit- It appears 
by the record,' and is riot denied, that the Adams Express Company, 
of which the' défendant is président, ié an unincorporated association, 
or stock compariy, ând that Under the laws' of the state of New York 
(see Code Civ. Proc. §1919) an action rnay bè mâintained against the 
président or. treàsurbf of such an association—' 

"to recovér aiiy prôjperty, or upon any cause of action, .for or.upon: wbich 
the plaintiff may maîritaln sucli an action * '♦ * agàlnst aU the associâtes, 
by reason of .thelr Interest or ownerslilp, or claiiti of oivnéiishl'p.itlaerein, either 
Joiutly or Jn, eorùmon, , or their lial)ill{:y therefoi, either jolntly' or severally. 
Any partnership or other cojppany of persons which has a président, or treas- 
urer, is .deemed an association wltlùn the uieaniug of this section. * * * 
,Tn sùch an action, ttie offîcer against whom it ig brought, cannot bé arrested, 
and judgment against hini' dOes not authorlK© an exécution tobe issried against 
his property, or his persQh, nor does the docketing thereof bind bis real prop- 
erty 01- chattels real., ,\S'here- such a .iud.cnieut is , for a sum ofnxouey, an 
exediition îssiled thëreupon must require the sheritf to satisfy the same ont 
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of any Personal property belonglng to the agsoeiation, or owned, Jointly or 
In common, by ail the members thereof, omltting any direction respefting real 
property." 

And it is further provided that thèse proceedings do not prevent an 
action from being brought against ail the members of such an associa- 
tion. It is perfectly clear that the Adams Express Company, not 
being a corporation, but an unincorporated stock company or part- 
nership, cannot, as such, hâve citizenship attributed to it as an entity, 
apart from that of its individual members, nor, apart from spécial 
législation, can they be made party défendants by their partnership 
or stock company name. The state of New York has sought to meet 
this difficulty within its own jurisdiction, by the provisions of law 
above referred to, but thèse provisions are not sufificient to confer 
jurisdiction on the United States Circuit Court in the state of Penn- 
sylvania. The président or treasurer of the partnership or stock as- 
sociation, who may be made a défendant in aay cause of action upon 
which the individual members of the partnership or association are 
liable, is not a real party to the controversy, within the meaning of 
the Constitution and laws of the United States. Such a party does 
not stand in the relation to the members of the partnership or associa- 
tion, in which a trustée stands to his cestuis que trust, or an executor 
or administrator to the éstate of his testator or décèdent. He is vest- 
ed with no property rights and incurs no liability in the suit authorized 
by the act to be instituted against him. He is a merely nominal de- 
fendant, through whose appearance in the suit, under the laws of New 
York, the controversy with, and the liability of, the association and 
its members may be carried on and asserted. The real controversy 
is between the plaintifï and the association, or its members, and not 
in any sensé between her and the président of such an association, 
and his citizenship was unavailing to confer the requisite jurisdic- 
tion on the court below. 

As said by the Suprême Court, in McNutt v. Bland, 3 How. 10, 
11 L. Ed. 159, where, by the law of Mississippi, sherifïs were required 
to exécute bonds to the Governor of the state and his successors, and 
an action was brought in the name of the Governor, for the use of 
citizens of New York, against the défendants, who were citizens of 
Mississippi : 

"In this case, there is a controversy and suit between citizens of New York 
and Mississippi ; there is neither between the Governor and the défendants. 
As the instrument of the state law to afford a remedy against the sheriff and 
his sureties, his name is on the bond and to the suit upon it, but in no just 
view of the Constitution or law can he be considered as a litigaut party; 
both look to things, not naines ; to the actors in controversies and suits, not 
to the mère forms or inactive Instruments used in conducting them in virtue 
of some positive law." 

So, alsOj in the case of Browne v. Strode, 5 Cranch, 303, 3 L,. Ed. 
108, the same court states the principle thus : 

"That where the real and only controversy is between citizens of différent 
States * * * and the plaintlff is by some positive law compelled to use 
the name of a public offlcer who has not, or ever had any interest in or con- 
trol over it, the courts of the United States will not consider any others as 
parties to the suit than the persons between whom the litigation before them 
exist." 
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See, also, in further illustration of this principle, CoalCo. v. Blatdi- 
ford, 11 Wall. 173, 20 L. Ed. 179; Knapp v. Railroad Co., 20 Wall. 
117, 22 Iv. Ed. 328. 

Of course, it matters net whether such nominal party be plaintiff 
or défendant, so far as his citizenship is concerned, in determining 
the jurisdiction of the court. In Chapman v. Barney, 129 U. S. G78, 
9 Sup. Ct. 436, 32 L. Ed. 800, the Suprême Court says : 

"In Its original f orm, this was an action of assumpsit, brought In the court 
below by the United States Express Company, alleged to hâve been organized 
under and by virtne of the laws of the state of New York, and a citizen of 
that State, against Heman B. Chapman, a citizen of Illinois" 

— to recover a certain sum of money alleged to hâve been entrusted to 
him for delivery, etc. There was a verdict and judgment thereon, in 
the usual form, for the sum sought to be recovered. A writ of error 
was sued out by the défendant, and three assignments of error were 
urged before the court, none of which touch any question of jurisdic- 
tion. The court, after a brief référence to them and to their merits, 
says: ' 

"But aside from ail this, we are confronted with the question of jurisdic- 
tion, which, although not raised by either party la the court below or in this 
court, is presented by the record, and under repeated décisions of this court 
must be consldered. Sullivan v. Fulton Steamboat Co., 6 Wheat. 450, 5 L. Ed. 
302 ; Jackson v. Ashton, 8 Pet. 148, 8 L. Ed. 898 ; Grâce v. American Central 
Ins. Co., 10© V. S. 278, 3 Sup. Ct. 207, 27 U Ed. 932; Continental Ins. Co. 
V. Ehoads, 119 U. S, 237, 7 Sup. Ct. 193, 30 L. Ed. 380; Cameron v, Hodges, 
127 II. S. 322, 8 Sup. Ct 1154, 32 E. Ed. 132, and authorities there cited. 
The ground upon which the jurisdiction of the fédéral court is invoked is 
that of diverse citizenship of the parties. In Robertson v. Cease, 97 U. S. G46, 
649, 24 L. Ed. 1057, it was said that 'where jurisdiction dépends upon the 
citizenship of the parties, such citizenship, or the facts which in légal intend- 
nient constitute it, should be distinctly and positlvely averred in the plead- 
Ings, or they should appear afiîrmatively, and wIth equal distinctness, in other 
parts of the record,' citlng Railway Co. v. Ramsey, 22 Wall. 322, 22 L. Ed. 
823; Bridges v. Sperry, 95 TJ. S. 401, 24 L. Ed. 390; and Browu v. Keene, 8 
Pet. 112, 8 L. Ed. 885. See, also, Menard v. Goggan, 121 U, S. 253, 7 Sup. 
Ct. 874, 30 L. Ed. 914; Halsted v. Buster, 119 U. S. 341, 7 Sup. Ct. 276, 30 
L. Ed. 462; Everhart v. Huutsville Collège, 120 U. S. 223, 7 Sup. Ct. 555, 30 
L.. Ed. 623. On looking into the record, we flnd no satisfàctory showing as 
to the citizenship of the plaintift. The allégation of the amended pétition is 
that the United States Express Company is a joint-stocli company organized 
under a law of the state pf New York, and is a citizen of that state. But the 
express company cannot be a citizen of New York, within the meauing of 
the statutes regulating jurisdiction, unless it be a corporation. The alléga- 
tion that the company was organized under the laws of New York is not an 
allégation that It is a corporation. In fact, the allégation is that the com- 
pany is not a corporation, but a joint-stock company — that is, a mère partner- 
ship. And, although it may be authorized by the laws of the state of New 
York to bring suit in the name of its président, that fact cannot give the com- 
pany power, by that name, to sue in a fédéral court. The company may 
hâve been organized under the laws of the state of New York, and jpiay be 
dolng business in that state, and yet ail the members of it may not be citizens 
of that state. The record does'not show the citizenship of Barney or of any 
of the members of the company. They are not shown to be citizens of some 
state other than Illinois. Grâce v. American Central Ins. Ce, supra, and au- 
thorities there cited. For thèse reasons we are of the opinion tha:t the rec- 
ord does not show a case of which the Circuit Court could take jurisdiction. 
The judgment of that court must therefore be reversed at the costs, in this 
court, of the défendant In error." 
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The courts of New York, and possibly those of Pennsylvania, be- 
ing courts of gênerai jurisdiction, may entertain such a suit, but au- 
thority, as well as reason, compels us to the conclusion that this record 
does not show a case of which the Circuit Court of the United States 
in Pennsylvania could take jurisdiction, and that the judgment of 
the court below must therefore be reversed, with directions to that 
court to remand the case to the state court, whence it was remèved. 
And it is so ordered. 



HUEY et al. v. BROWN. 

(Circuit Court of Appeals, Third Circuit. July 1, 1909.) 

No. 39. 

DiSCOVEBT (§ 8*) — RiGHT TO RELIEF— OWNEB OF COBPOBA.TE StOOK— DlSCLO- 

SUBE— BeOKEES. 

Where an assessment had been levled on assessable shares of an In- 
solvent corporation prCvlously purchased by brokers frdm Insolvent hold- 
ers and permltted to remain of record In the narue of such prlor owners, 
the corporatlon's recelver was entltled to maintaln a bill for dlscovery 
agalnst the brokers to compel them to disclose the name of thelr prin- 
cipal for whom they purchased the stock. 

[Ed. Note.— For other cases, see Dlscovery, Cent. Dlg. §§ 8, 9; Dec. 
Dlg. § 8.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 166 Fed. 483. 

Samuel W. Pennypacker, for appellants. 

Malcolm Lloyd, Jr., Reynolds D. Brown, and Charles H. Burr, 
for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below Arthur K. 
Brown, receiver of the American Alkali Company, filed a bill of 
dlscovery against William G. Huey and George Farquhar. From 
a final decree ordering dlscovery respondents took this appeal. 

Messrs. Huey & Farquhar were stockbrokers, and as such, and 
as agents for a principal whose name they are now required by de- 
cree of the court below to disclose, they purchased, on August 7, 
1899, 300 shares of the preferred stock of the American Alkali Com- 
pany. At the time of the purchase that stock was, and still is, 
assessable. It was then registered in the name of George W. Mac- 
tague and James Allen, both of whom were then, and are now, in- 
solvent. The new purchaser, instead of having the stock transferred 
and certificates issued in his name, has, through his agents, the re- 
spondents, let the stock stand in the names of Mactague and Allen. 
Meanwhile the complainant, Brown, was appointed receiver of said 
company. The latter being insolvent, the Circuit Court, by order 

*For other cases see same tot)ic & i ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
171 F.— 41 
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dtily made, directed that the owners of the preferred stock of said 
Company be assessed the sum of $2.50 per share. Thereupon the 
receiver, finding that Mactague and Allen were insolvent and not 
the owners of this stock, and that the same had been purchased by 
the respondents, demanded said assessment from them. This they 
declined to pay, alleging they were not owners, but had purchased 
as brokers for a principal whose name they declined to disclose. 
Thereupon this bill was filed, and the court below, citing Brown v. 
McDonald, 133 Fed. 897, 67 C. C. A. 59, 68 L. R. A. 462, and 
Kurtz V. Brown, 152 Fed. 372, 81 C. C. A. 498, overruled a demur- 
rer thereto. The respondents having stood on such demurrer, a final 
decree was entered thereon. 

In the cases cited, the right of this receiver to relief by way of 
discovery against stockbroker agents of undisclosed owners of stock, 
who sought to évade assessments, was sustained. Those cases were 
fully considered by this court, and we see no occasion to recède 
therefrom. Indeed, in Kurtz y. Brown, wherein it was sought to 
hâve this court review and reverse Brown v. McDonald, we then said, 
and hère repeat: 

"Êxamination bas deepened our conviction ttiat the décision in Brown v. 
McDonald, as an application of équitable prlnciples to the facts of the case, 
was wholiy in accord wlth well-recognized princlples of chancery jiirisdic- 
tion. It exhlbits the capàcity of the law, whlle adhering firmly to précé- 
dents of far-removed times, to adapt itself to new conditions." 

Now we think the facts of this case are such that the principles 
of Kurtz V. Brown are applicable thereto, and therefore controlling. 
Hère, as there, the respondents are stockbrokers, who admit purchas- 
ing the assessable stock in question, but disclaim ownership and lia- 
bility to assessment on their part. In both cases they are the agents 
and représentatives of undisclosed principals, who do own the stock 
and by virtue of such ownership are liable for assessments thereon. 
In both cases the respondents are and were not mère witnesses or 
strangers to the subject-matter of the suit, but active agents of prin- 
cipals ûsing them to conceal their own identity and to évade a con- 
ceded liability which already exists and is not created by discovery. 
The only différence between the cases is that in Kurtz v. Brown 
the broker, after purchasing for his hidden principal, had the stock 
transferred and the certificates issued in the name of ■ a straw in- 
solvent holder. In the présent case the brokers, after buying for 
a concealed principal, kept the stock standing in the name of a straw 
insolvent holder. In both cases the hidden principal uses his broker 
agent for the same purpose, viz. : 

"By the act of his agent to vest ownership in himself, aud at the same time 
divest the liability incident to such ownership." Kurtz v. Brown, supra. 

In the présent case the broker's act is one of omission; in Kurtz 
V. Brown, one of commission. In both cases, the piirpose and resuit 
are identical ; the différence solély of means to eflfect such resuit. 

The court below was clearly right in holding the cases cited con- 
trolled the présent one, and its decree is therefore afhrmed. 
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KED OROSS PROTECTIVE SOCIETY v. WAYTE. 

(Circuit Court of Appeala, Third Circuit. July 1, 1909.) 

No. 38. 

1. IN8UEANCE (•§ 695*) — Geneeal MaNagee— Mtjtual Benefit Insurance— 

AUTIIOKITT. 

Wliere tlie constitution imd gênerai laws of a fraternal bénéficiai So- 
ciety provided tliat the suprême général manager sliould liave charge 
of tlie agency force "and should h,ire and appoint tlie agents and attend 
to the organizatiou of différent lodges, subject to approval of the board 
of trustées, such manager, without the approval or knowledge of the 
board of directors, had no authority to employ an attorney to secure con- 
trol of a jS'ew York corporation with power f rom that state to issue en- 
dowment policies to its. members. 

[Ed. Note. — For other cases, see Insurance, Dec. Dlg. §• 095.*] 

2. COKPOBATIONS (§ 425*)— CONTEACT FOB SeEVIOES— RATIFICATION. 

Wh'ere the gênerai manager of a corporation had no authority to em- 
ploy plaintifC to perform certain légal services for it, and its board of 
directors repudiated the employment on acquiring knowledge thereof and 
refused the results of the services, it vvas not estopped to deny the au- 
thority of its gênerai manaiger to biud it. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1697- 
1701 ; Dec. Dig. f 423.*] 

In Errbr to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

For opinion below, see 166 Fed. 372. : • . 

Joseph R. Dickinson and R. Stuart Smith, for plaintiff in error. 
Frank Jacobs, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Wayte, here- 
in called plaintiff, recovered a verdict against the Red Cross Protec- 
tive Society, herein called défendant, for alleged services rendered 
by him to the latter. A motion of défendant for judgment non ob- 
stante veredicto was denied, and judgment on the verdict entered 
for the plaintiff. Thereupon défendant sued out this writ. The 
latter is a fraternal bénéficiai society chartered under the Penn- 
sylvania act of April 6, 1893 (P. L. 10). The plaintiff is a lawyer 
practicing in the state of New York. At the time the services in 
question were rendered by plaintiff, one Rothensies was suprême gên- 
erai manager of the défendant, his duties being defined by section 68 
of its constitution and gênerai laws as follows: 

"The suprême gênerai manager shall hâve charge of the agency force, shall 
hire and appoint ail agents, and attend to the organizatiou of the différent 
lodges, subject to the approval of the board of trustées." 

About January 25, 1897, Rothensies of his own motion and with- 
out authorization employed Wayte to secure control of a New York 
bénéficiai insurance corporation with power from that state to issue 

*For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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five-year endowment policies to its own members. After considér- 
able work and expense Wayte obtained an option on such a corpora- 
tion and informed Rothensies, who assented to the arrangement. Aft- 
er this Rothensies reported what he had done to defendant's board 
of directors. This was the first knowledge thereof by such board, 
and it declined to aequire the New York company. Thereupon 
plaintiff brought suit against the défendant for his services and ex- 
penditures. The suit was defended on the ground that Rothensies 
had no authority to employ the plaintiff, and that, inasmuch as de- 
fendant had no power to aequire the New York company, it had no 
power to employ Wayte to so aequire. 

Under the assignments of error several questions arise ; but in 
our view of the case it is' necessary to consîder two questions only, 
viz. : First, was the employment of the plaintif? by Rothensies, the 
suprême gênerai manager of the défendant, within the scope of his 
authority; and, secondly, if not, is the défendant estopped from 
denying Rothensies' authority? 

As to the first question, it is clear beyond question that Rothensies, 
as suprême gênerai manager, had no authority to employ the plain- 
tiff to secure the New York charter. His gênerai powers were de- 
fîned and limited by the above-quoted section of the defendant's con- 
stitution, and it conferred no such authority. Mr. Wayte's employ- 
ment was not known to the board, and as soon as it was *called to 
its attention it declined to hâve anything to do with the matter and 
take over the New York company. Under those circumstances it 
is clear that Rothensies' act was not the act of the company, and it 
is not responsible for Mr. Wayte's unwarranted employment. The 
court below, however, on the theory that the défendant had enjoyed 
the fruit of such employment, held it had thereby ratified the un- 
warranted agency, and in support thereof quoted section 6025 of 
Thompson on Corporations, which says: 

"Where a party bas made a contract with a corporation, and bas fuUy per- 
fonned wbat he agreed to do on his part, and is suing the corporation for the 
compensation which it agreed to pay or to render as the considération of the 
contract, then the corporation will he estopped from setting up the défense 
that it had no power to einter into the contract or that It was prohlbited by 
statute from so doing." 

But it will be observed we are hère not dealing with the ultra 
vires of a contract which a company had knowledge of and had 
made, but with the ultra vires of a servant of the company, and with 
a contract of which the company had no knowledge, and which, as 
soon as it learned thereof, it declined to adopt or accept its fruits. 
It is this vital différence that makes the section quoted inapplicable 
to the présent case. This will be seen by an examination of the Penn- 
sylvania authorities quoted in support thereof, viz., Wright v. Pipe 
Une, 101 Pa. 204, 47 Am. Rep, 701, Oil Creek Co. v. Allegheny, 
83 Pa. 160, and Wood v. Corry (C. C.) 44 Fed. 146, 13 L. R. A. 
168, which were ail cases where contracts were known to the com- 
pany and were, indeed, actually made by it in its corporate capacity, 
and where it received and retained the fruits thereof. But in the 
présent case the act of Rothensies, who made the contract, was be- 
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yond the scope of his authority, and the défendant had neither re- 
ceived the fruits nor donc any act which estopped it from denying 
his authority to bind it thereby. 

The judgment must therefore be reversed, and the case remanded, 
with directions to enter judgment in favor of défendant non obstante 
veredicto. 



SWEENEY V. SMITH et al. 

(Circuit Court of x\ppeals, Thlrd Circuit. July 1, 1909.) 

No. 44. 

Account (§ 7*) — Rigiit of Action— Weoxgful Acts ok Conduct— Interfér- 
ence WITH CONTEACÏ. 

Tîie mère fact tàat a purchaser of bonds from a committee of bond- 
liolders autborized to sell the saine at tlie tlme of the purchase had 
knowledge that the committee had previously contracted to sell them to 
another does not impose upon him any Uabllity to account to such other 
for any profit he may hâve made in the transaction, in the absence of any 
allégation or proof of fraud or that he Induced a breach of the prior 
contract by the committee. 

[Ed. Note. — For other cases, see Account, Cent. Dlg. §§ 20, 21 ; Dec. 
Dlg. §■ 7.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 
For opinion below, see 167 Fed. 385. 

George Demming and William L. Royall, for appellant. 
Hertry C. Boyer and William A. Glasgow, Jr., for appellees. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit Judge. In the court below, Sweeney, 
herein styled complainant, filed a bill in equity against Smith & Co., 
herein styled respondents, and Zell and Van Dyke. The bill prayed 
cancellation by Zell and Van Dyke of a contract which Sweeney had 
assigned to them, and an accounting by Smith & Co. to Sweeney 
of the^'profits fealized on the bonds and stock which were the subject- 
matter of said contracts. On separate demurrers by Messrs. Zell 
and Van Dyke and Smith & Co., respectively, to said bill, the court 
overruled the demurrer of Zell and Van Dyke and ordered them to 
answer. The demurrer of Smith & Co. was sustained in an opinion 
wherein the facts are stated at length, reported at 167 Fed. 385. 
From a decree dismissing the bill as against Smith & Co., the com- 
plainant appealed to this court. 

In view of the elaborate opinion noted above, any expression of 
opinion by this court could be but a restatement of the grounds and 
authorities on which the court below justified its action. The vice 
of the complainant's position is that he assumes a liability on the 
part of Smith & Co. to account to him. But no such liability ex- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



646 171 FEDERAL REPORTEK. 

ists. The facts are that Sweeney had a contract with the com- 
mitteé by which he was to purchase thèse bonds and stocks. For 
some reason, which reason does not concern the présent appeal, fur- 
ther than to say that Smith & Co. had no relation to or part in the 
committee's action, they refused to carry out their contract with 
Sweeney. The committee subsequently sold the stock and bonds to 
Smith & Co., who knew there had been a prior contract between 
Sweeney and the committee and that the latter refused to be bound 
by it. No allégation of fraud, bad faitli, or any act of Smith & Co. 
to induce a breach of said contract by the committee, is" hère involved. 
Under thèse facts there is no liability of Smith & Co. to account to 
Sweeney. Neither privity of contract, accounts, nor a trust rela- 
tion, express or implied, exists between them. The contention of 
liability to account as applicable to personal prpperty finds support 
in no case, and would unduly trammel and preclude that merchant- 
able character of personalty, which gives it its transmissible com- 
mercial value. 

The appeal is therefore dismissed, and the decree below affirmed. 



DICKINSON V. MATHESON MOTOR CAR CO. 

<Circuit Court of Appeals, Thlrd Circuit. July 1, 1909.) 

No. 11. 

Corporations (| 30*) — Pkomoter's Contract— Ratification— Question for 
Jury. • ; 

G., who was the owner of certain patent rights, agreed that plalntifC 
should receive 25 per cent, of the actual stock of any company which 
should he organized to exploit or purChase the patents. Défendant com- 
pany was thereafter organized, partly through plaintlfï's endeavors, and 
purcLased the patent right from G. Held, that defendant's aeceptance 
of the beneflt of whatever value was contrlbuted by plaintiff's services 
dld not cdnstitute such a ratification of the understandlng between plain- 
tiff and G. as w^onld warrant a submission of the question of defendant's 
liability to plaintiff thereon to the jury. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 30.*] 

In Error to the Circuit Court of the United States for the^JVIiddle 
District of Pennsylvania. 

For opinion below, see 161 Fed. 874. 

John J. Lordan, John M. Coleman, and Ralph W. Rymer, for 
plaintiff in error. 

John D. Coons and Willard, Warren & Knapp, for défendant in 
error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Dickinson, 
the plaintiff, recovered a verdict agaînst the Matheson Motor Car 
Company, the défendant, for breach of an alleged contract to con- 
vey to iiim certain shâres of its capital stock. The contract was 

•For other cases see same toplc & § number In Dec. &; Am. Digs. 1907 to date, & Rep'r Indexe» 
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said to hâve been made with the Mathe^on Motor Car Company, 
Limited, a limited partnership of the state of Michigan, the business 
of which was subsequently takèp over by the défendant. It seems 
to hâve been assumed and accepted that, if the Michigan company 
was Hable, the défendant should be so held as its successor. On 
the trial the court below held that under the Michigan statute the 
contract was ultra vires. Its ruling in that regard is not before us 
for review. It, however, submitted to the jury the question whether 
the défendant had enjoyed such fruit from the transaction as to 
amount to a , ratification. The jury, by its verdict for the plaintiff, 
found such was the case. Subsequently the défendant moved for 
judgment non obstante veredicto, on the ground that there. was no 
évidence to warrant submission of that question to the jury. In an 
opinion reported in 161 Fed. 874, the court so held, and to a judg- 
ment non obstante veredicto for défendant this writ of error was 
sued Qut. 

It will thus be seen the case stands on its own particular facts, 
and, if the court was right in holding there was no évidence show- 
ing rétention of the fruits of the transaction by the défendant, er- 
ror is not established. We hâve examined the testimony, and are of 
opinion the court below was clearly right. Its analysis of the facts 
and the grounds of its conclusion are so thorough and satisfactory 
that a discussion thereof by this court could be but a répétition. 

We content ourselves, therefore, with adopting its opinion and 
affirming the judgment. 



CITY OF OMAHA et al. v. OMAHA WATER CO. 

CITY OF OMAHA v. SAME. 

(Circuit Court of Appeals, Eighth Circuit. May 11, 1909.) 

Nos. 2,970, 2,971. 

1. Waters and Water Courses (§ 203*) — Supplt of Watee to City— Con- 

TKACT— Action koe Beeacii— Défenses. 

Evidence helA not f.o sustaiu the défense of a city to an action by a 
water company to recover Iiydrant rentals on ttie ground that the com- 
pany had failed substantlally to perform its contract. 

[Ed. Note.— For other cases, see Waters and Water Courses, Dec. Dig. 
S 203.*] 

2. Appeal and Erbor (§ 1047*) — Review— Haemless Erboe— Okdeb of In- 

TEODuciNQ Evidence. 

The mère admission in rebuttal of évidence necessary to a plaintiff's 
case In chief is not réversible error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4132 : 
Dec. Dig. § 1047.*] 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

*For other cases see same toplo & § numbeb m Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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John I*ee Webster and. Cari C. Wright (Harry E. Burnam, on 
the brief), for plaintiffs in error. ' 

Howard Mansfield and R. S. Hall (Herbert C. Lakin, on the brief), 
for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and CARIvAND, 
District Judge. 

PER CURIAM. When thèse cases, which wére consolidated for 
trial, were herè before, we expressed the principles govérning the 
rights of the parties with respect to the hydrant rentalâ ih controversy. 
Omaha Water Co. v. City of Omaha, 85 C. C. A. 54, 156 Fed. 922. 
At the second trial the Circuit Court applied those principles, and 
held there was not sufficient évidence for the considération of the juty 
that the water company had, under the facts conceded; to exist or 
clearly proved, failed in substantially performing its obligations under 
the ordinance contract. Verdicts against the city were therefore di- 
rected. Without restating the record as it was when hère before, or 
mentioning in détail the additional évidence that was received, it is 
sufficient to say we think the Circuit Court was right. The proof was 
that the water company had substantially performed its contract. 
There was no substantial évidence to the contrary. 

The contention as to the pleadings is disposed of by our former 
opinion. The order of the introduction of évidence followed the 
course of the pleadings ; but, were this not so, the mère admission in 
rebuttal of évidence necessary to a plaintifï's case in chief is not er- 
ror. When a défendant is not surprised, and is afforded an oppor- 
tunity to meet the évidence so admitted, his substantial rights are not 
prejudiced. We discover no error in the court's action in the other 
particulars specified in the assignments. 

The judgments are affirmed. 



LORAIN STEEL CO. v. PAIGE IRON WORKS et al. 

(Circuit Court of Appeals, Seventh Circuit. April 13, 1909.) 

No. 1,489. 

Patents (§ 328*) — Invention— Railway Switciies. 

The Kress patent, No. 033,723, and tlie Krauss patent. No. 555,171, both 
for improvements in railway switches of tlie tongue type, iised chiefly on 
Street rallroads, and eacli for means to prevent tlie klcking of the swltch, 
are both vold for laek of Invention in view of the prior art. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Appellant failed in its suit to hold appellees for alleged infringement of 
patent No. (j33,723, Sei)tember 2li. -1899, to Kress, and patent No. 555,171, Feb- 
ruary 25, 1S9G, to Kraviss. 



*For other cases see same topic & § numbbk in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 



LOKAIN STEEL CO. V. PAIGE IRON WORKS. 649 

Kress's statement of Invention and his claims in suit rea'd as follovvs: 

"ily invention relates to railway-switclies of . that type in vvliich there is a 
tongue or point tiaving a depending pintle at its heel end by wliieli the tongue 
is swiveled to tJie f oundation structure. 

"Tlie ol)ject of my invention is to improve tlie durability and relialtility of 
suçli switches by preventing a large part of the wear at the heel end of the 
tongue and thereby preventing any danger of 'kicltlng' of the tongue, which 
sonietimesoecurs wheu the parts at the heel end of the tongue hâve become 
Iflose. This sometimes shifts the tongue after the front wheels liave passed 
onto the right track, so that the front and rear wheels may be switched to 
dilïerent tracks, derailment almost necessarily occurring. I attain the ob- 
jecta which I hâve just set forth hf seating the heel end of the tongue in a re- 
cess, one wall of which takes the place of a cut-away portion of the tongue 
at its heèl end ; sald wall being in alinement with the guard side of the 
tongue. I prefer also to hâve the opposite wall of the recess take the place 
of a cut-away portion of the tread slde of the tongue at its heel end, although 
iustead of doing this I sometimes gain the same gênerai object by carrying 
the wheel across the 'heel end of the tongue by a tlangeway formed in the 
floor of the fixed portion of the structure. I also prefer to provide a remov- 
able i)late (which may be made of unusually hard material), which is secured 
to the switch structure and which has the recess and guard and tread por- 
tions herein referred to." 

"1. In a railway-switch, the combination of a foundation structure, a plate 
haviiig a recess and secured to said structure, a tongue having a depending 
pintle at Its heel end and seated at said end in the said recess, and an open- 
iug througli the floôr of sald plate for the pintle, substantially "as descritied. 

"2. In a railway-switch, the combination of a foundation structure, a plate 
having a recess and secured to said structure, a tongue having a depending 
pintle at its heel end and seated at said end in the sald recess, an opening 
itirough the floor of said plate for the pintle, and a guard for one side of the 
heel end of the tongue formed by one wall of the recess, substantially as de- 
scribed. 

"3. In a railway-switch, the combination of a tongue having a depending 
pintle at its heel end, a niember having a recess in which the heel end of the 
tongue is seated, and a portion of one wall of said recess taking the place of 
a portion of the tread-surface of the tongue from the heel end of the tongue 
to a point In advance of the axial Une of the pintle, substantially as described." 

"5. The combination, in a railway-switch, of a foundation structure, a 
plate secured therein and having a recess, a plvoted switch-tongue seated at 
its heel end in said recess, the walls of said recess taking the place of cut- 
away portions of the sides of the tongue, substantially as described. 

"6. ïhe combination, in a railway-switch, of a foundation structure hav- 
ing a recess, a plate i-emovably secured in said recess, and itself having a re- 
cess, and a switch-tongue seated in said last-mentioned recess at its heel end 
and having a depending pintle passing through the floor of said plate, sub- 
stantially as described." 

i:he object of Krauss was to provide a means for holding a switch-tongue 
âowu in place. The claims hère iuvolved are the following: 

''1. In a railway-switch, a tongue-fastening coniprising a boit extendiug 
vertically downward froui the tongue, and a spring in the fraine of the 
svvitch and adapted to exert a downward force upon the boit. 

"2. In a railway-switch, à tongue-fastening comprising a boit passing 
through the tongue and removably sec-ured therein, said boit passing down- 
ward into a pocket in the switchframe, and a spring encircllng said boit, and 
adapted to exert a downward force thereupon. 

"3. In a railway-switch having a vertically pivoted tongue, a pocket in the 
frame of the switch and beneath the tongue, a spring la said pocket, and a 
boit depending from the tongue and engaging the spring." 

For opinion below, see 158 Fed. 636. 
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C. P. Byrnes, for appellant. 
George P. Pisher, Jr., for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). The 
Kress device relates to what is known as tiie tongue switch, a kind 
that is particularly adapted for use in street car traeks on paved 
streets. By means of "a depending pintle at its heel end the tongue 
is swiveled to the foundation structure." If the tongue is of such a 
form that the flange of the front wheel of a car in passing f rom point, 
to heel can strike or press against the side of the heel, back of the 
pintle, the point will probably be thrown so that the rear wheel wili 
take a différent course; but it was not Kress who first conceived the 
idea of so shaping the tongue that it could not be struck back of the ful- 
efum. Patent No. 586,893, July 30, 1897, to Angerer, and the manu- 
facturing practice of the appellees, were earlier disclosures of how to 
shape the tongue and seat it in the foundation structure so as to pre- 
vent "kicking." If the whole switch structure were of métal unaf- 
fectible by wear, the Angerer form would continue indefinitely to be 
a préventive of kicking or accidentai displacements ; but the modem 
heavy streef cars, particularly at switches and crossings, hammer and 
weaf the original steel or cast structures out of shape, and a loose and 
wobbly switch structure is a source of danger. So Kress proposed 
to eut out a part of the foundation and insert "a removable plate of 
unusualiy harci material" which should serve as the floor on which the 
switch-^ongue should rest, and through which the depending pintle 
should extend, and which should also serve as the side walls about 
the heel of the tongue. Kress did not invent the hard material, nor 
the art in street railway construction of cutting away the usual ma- 
terial and inserting removable plates of hard material wherever there 
was unusual or excessive wear. Hard-metal inserts had been applied 
quite generally to frogs and crossings, and also to switches. Patents 
Nos. 536,734 and 530,735, April 2, 1895, to Moxham ; patent No. 
555,773, March 3, 1896, to Howe & Angerer; patent No. 534,973, 
February 26, 1895, to Samuel; switch structures manufactured by 
the New York Switch & Crossing Company in 1898. Removable 
hard^îietal plates had been used as the floor on which the switch- 
tongue should bear and in which the pintle should be seated ; but no 
one prior to Kress had made the Angerer side walls about the heel of 
hard-metal. Kress's predecessors,; however, had not only taught the 
art of making and setting particular removable plates, but they also 
had shown that, wherever an injurions change of shape was likely 
to occur by reason of wear, there was a place to be treated by the 
insert process, and that the hard-metal plate or block should be of the 
form of the métal displaced. In view of the prior art we are of opin- 
ion that the Kress patent is void for want of invention. 

Turhing to the KrausS patent, we find that the boit and spring are 
in front of the pintle. In appellees' structure the holding-down spring 
is upon the pintle. Considering the claims as read upon appellees' 
structure, we hold them to be void for want of invention, in view of 
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patent No. 364,267, June 7, 1887, to Lewis, for a pivoted crossing- 
rail held down by a boit with a spring-washer, and of the very gênerai 
use of spring-washers upon bolts to maintain a yielding contact. 
The decree is affirmed. 



INTERNATIONAL TELEPHONE MFG. CO. v. KELLOGG SWITCH 
BOARD & SUPPLT CO. 

<Carcnit Court of Appeals, Seventh Circuit. AprU 13, 1909. Rehearing De- 

nled May 28, 1909.) 

No. 1,480. 

1. Patents {§ 75*) — Priob Public Use— Expebimentai, TTse. 

The use of a téléphone transmuter by the Inventer for the purpoçe Of 
determlnlng Its efficiency only, although known to others, was not a public 
use which invàlldated a later patent. 

[Ed. Note. — ^For other cases, see Patents, Cent. Dlg. { 93; Dec. Dlg. i 
75.»- 

Prlority and contlnuance of public use of Invention as aftectlng patenta- 
blUty, see note to Eastman v. Mayor, etc., of City of New ïork, 69 G. 
C. A. 646.] 

2. Patents (§ 83*) — Abandonment— Delat in Application. 

The fact that the Inventer of a devlce dld not apply for a patent untU 
six years after it had been perfected, and successfully tested, dld not 
operate as an abandonment or dedicatlon to the publie, In the absence of 
proôf of anythlng indicatihg such an Intention, such as a public use or 
publication. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. § 108; Dec. Dlg. 
. I S3.* 

Abandonment of Invention, see note to Hayes-Young Tie Plate Co, t. 
St Louis Transit Co., 70 C. C. A. 6.] 

3. Patents (§ 83*)— Dklat in Application— Estoppel. 

Mère delay lu applying for a patent after an invention bas been made 
does not operaté as an équitable estoppel whlch defeats the right of the 
Invçntor to a patent In favor of another, where he was the flrst true itt- 
ventor and, notwitbstanding the delay, was the flrst to apply for a patent, 
and to make public and market his invention. 

[Ed, Note. — For other cases, see Patents, Cent Dlg. { 108; Dec. Dig. 
i 83.*] 

4. Patents (| 328*)^Validitt and Infbinqement— Téléphone Transmitteb. 

Thé Dean patent. No. 687,499, for a téléphone transmuter, although a 
combination of old éléments, was not antlclpated and discloses invention. 
Also, held infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. J 328.*] 

Appeal from the Circuit Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

Thl« appeal Is froDa a decree holding that clalms 1, 2, 8, 10, 11, 13, 15, 16, 
17, and 18 of patent No. 687,499, November 26, 1901, to Dean, for a téléphone^ 
transmltter, are valld and Infringed. Dean's gênerai statemeut of Invention 
and the claims In suit read as foUows: 

"My invention relates to a telephone-transmltter of the granular type, in 
whlch' a body of granular carboii or slmilar materlal Is interposed between 
two électrodes adapted to partake of relative movemént to yary the résistance 
between the electrodeSi 

*For oUier,c«se« KM same toplc & S ^vu^W In Dec. & Axa. Die>. 1907 to date. & Rep'r lude^aa 
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"It Is the object of my invention to provide a téléphone of tliis type which 
wlU be simple apd compact in structure and wbich willeffeetively prevent tbe 
'packing' of the granules, tbereby overeoming an objection which is Incident 
to most df tbe granular téléphones as commonly constructed heretofore. 

"In accordance with my invention I provide a suitable diaphragm adapted 
to be vibrated by the vocal organs of the speaker ; the diaphragm carrying a 
suitable recess or charaber for the granules, in which chamber is located one 
of the électrodes of. the téléphone.. A Bupplemental diapHragia is assoclated 
with the main diaphragm .and. perlpherally attached thereto, the second élec- 
trode of the micropho]ie being assoclated with said supplemental diaphragm in 
an intraperlpheral position; this Is, assoclated with the supplemental dia- 
phragm within the peripbery thereof aiid preferably at the ceiiter of the 
supplemental diaphragm. The supplemental diaphragm co-operates In roaiu- 
taining the granules within the chamber, and the électrode assoclated there- 
with is mounted in any suitable manner, sq that as the main diaphragm vi- 
brâtes the électrode will partake of réjfitive movement to vary the résistance 
of the micvppli^ne. , I preferably , support the , électrode which -is assoçiated 
with the suiypleriiental diaphragm upon a rigid abutment or support, as I 
flnd this structure to glve the best, results, although the employment of a rigid 
abutment or support is not essential t'o the opération of the téléphone." 

"1. In a telephone-trausmitter, the çombinatlon with a suitable diaphragm, 
of a chamber, for tlie granules carried thereon, an électrode within said cham- 
ber and movihg witli said diaphragm, a supplemental diaphragm peripherally 
secured to said main diaphragm, and a second électrode assoclated with said 
supplemental diaphragm in an Intraperlpheral position, substantially as de- 
scribed. 

"2. In a telephone-transmitter, the combination with a suitable diaphragm, 
of a chamber for the granules carried thereon, an électrode within said cham- 
ber and partakirfg of the movement of said diaphragm, a supplemental dia- 
phragm peripherally connected with , said diaphragm, a second électrode as- 
soclated with said supplemental diaphragm in an intraperlpheral position, and 
an abutment for said second électrode mounted in a stationary position, sub- 
stantially as descrlbed." 

"8. In a telephone-transmitter, the combination with a suitable sound-re- 
ceiving diaphragm carrying a laterally-deflected chamber for the granules, 
of an électrode within said chamber and moving with said diaphragm, a sup- 
plemental diaphragm adapted to close said chamber, and a second électrode 
assoclated with, isaid supplemental diaphragm in an intraijeripheral position, 
substantially as descrlbed." 

"10. In a telephone-transmitter, the combination with a diaphragm having 
'4 . chamber ; fofi ifie granules carried thei'eon, of a supplemental diaphragm 
peripherally secured to said main diaphragm, a block fltting agaiust the outer 
face of said -pupplepiental diaphragm, a plate fltting against the inner face of 
said diaphragm, and means to clamp said plate and block together upon the 
diaphragm, substaijtially as descrlbed,;, 

"11. In a telephone-transmitter, the combination with a main diaphragm, a 
chamber or recess carried theieby, a supplemental diaphragm peripherally se- 
cured to said main diaphragm, a block pressing against the outer face of said 
supplemental diaphragm, a plate simllarly located with référence to tha in- 
ner face of the Supplemental diaphragm and having a shànl^ exténding through 
a bore in said block, means to secure the shank so as to clamp the plate and 
block togeth«- npon the said diaphragm, and a support for the block, sub- 
stiantially as descrlbed." .- ■ :, 

,. "13. The combination with a yibratpry member forming a chamber, of an 
électrode adapted to vibrate therewith, a supplemental member to close said 
chamber, a second électrode assoclated with said supplemental member , and 
adapted to . be, rlgidly mounted and commlnuted conducting materiaL-vRithin 
sajd chanjber, 'substantially as descrlbed." 

"15. In a telephone-transmitter, the combination with a diaphragm, are^ 
eess or chamber carried thereby, a supplemental diaphragm, a block secured 
to the supplemental diaphragm, a support for the block, àud means to secure 
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the block In lis support In any position, whereby the block may be adjusted 
In Its support by the vibration of the dlaphragm and then secured In adjusted 
position, substantially as descrlbed. 

"16. In a telephone-transmltter, the comblnatlon wlth a sultable sound-re- 
cel-ving dlaphragm, of a chamber for the granules carrled thereon, an élec- 
trode wlthln said chamber and moving wlth sald dlaphragm, a supplemental 
dlaphragm adapted to close sald chamber, and a second électrode assodated 
wlth sald supplemental dlaphragm In an Intraperlpheral position, substantial- 
ly as descrlbed. 

"il In a telephone-transmltter, the comblnatlon wlth a sultable dlaphragm, 
of a chamber for the granules carried thereoh, an électrode wlthln sald cham- 
ber and movlng wlth sald dlaphragm, a supplemental dlaphragm having its 
perlphery secured to the edge of the chamber, and a second électrode assodat- 
ed with sald supplemental dlaphragm In an Intraperlpheral position, substan- 
tially as descrlbed. 

"18. In a telephone-transmltter, the epmblnatlon with a dlaphragm having 
si laterally-deflected chamber thereon, of an électrode in sald chamber and 
niovable therewlth, a supplemental member; a second électrode assoclated 
therewlth, sald supplemental member belng^ adapted to close sald chamber and 
permit the free relative vibration of sald électrodes, and commlnuted conduct- 
ing materlal wlthln sald chamber, substantially as descrlbed." 

The record contalns the following patent exhlblts: 

No. 213,283, March 18, 1879, W. Glllett; No. 218,582, August 12; 1879, S. H. 
Short; No. 225,790, March 23, 1880, H. Berliner; No. 232,705, September 28, 
1880, W. Glllett; No. 240,416, April 19, 1881, S. D. Houpt; No. 257,610, May 
9, 1882, Presser & Freeman; No. 285,102, September 18, 1883, E. Berliner; 
No. 288,017, November 6, 1883, N. Olay ; No. 291,866, January 15, 1884, E. 
Berliner; No. 330,879, November 24, 1885, J. Emmner, 3t.; No. 335,364, Feb- 
ruary 2, 1886, Keller & Lyon; No. 344,514, June 28, 1886, E. Berliner; No. 
850,772, October 12, 1886, G. L. Roberts; No. 354,241, December 14, 1886, A. 
W. Rose^ No. 856,689, January 25, 1887, B. H. Johnson; No. 369,376, Septem- 
ber 6, 1887, F. C. Watkins; No, 375,862, January 3, 1888, V. M. Bertholdj No. 
386,380, July 17, 1888, C W. Brown ; No. 485,311. November 1, 1892, A. C. 
White; No. 513,305, January 23, 1894, F. R. Colvln; No. 518,263, April 17, 
1894, O. Mllde; No. 521,220, June 12, 1894, W. L. Richards; No. 521,325, June 
12, 1894, J. B. Smith; No. 540,781, June 11, 1895, D. Drawbaugh; No. 545,416, 
August 27. 1895, G. F. Shaver; No. 557,588, April 7, 1896, W. C. & J. M. Lock- 
wood; No. 558,313, April 14, 1896, A. W. Rose; No. 563,935, July 14, 1896, 
H. A. Martin; No. 567,077, September 1, 1896, N. L, Burchell; No. 573,356, 
December 15, 1896, L. W. Pullen; No. 576,551, February 9, 1897, M. E. & fe 
C. Caark; No. 580,434, April 13, 1897, Stromberg & Carlson; No. 596,834, 
January 4, 1898, Spencer & Keyés; No. 609,877, August 30, 1898, A. C. Cons- 
ens; No. 678,972, July 23» 1898, J. G. Noien; No. 764,065, July 5, 1904, D; C. 
Jackson ; Brltish patent. No. 22,255, of 1891, A, A. C. Swlnton ; British t»atent. 
No. 1,487, of 1896, P. Charollols; Brltish patent. No. 12,349, of 1898, Siemens 
Brothers & 06. ; Brltish patent, No. 27,335, of 1898, P. M. Justice: and Ger- 
man patent, No. 72,077, of 1^3, B. Munsberg. 

i For Opinion below, see 158 Fed. 104. 

Josiah McRoberts,. for appellant. 

Robert S. Taylor, W. Glyde Jones, and Robert Lewis Ames, for 
appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Forty 
odd référence patents wére riot nCeded tb prove that Dean was not 
a pipneer in the téléphonie art, that he did not briginate the granular- 
carbon typé of transmittér, ând that he was not the first to provide a 
means for preventing the packing of the granules. Sô much he ex- 
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plicitly admitted iri his spécification; but at the same time he assertèd 
that his "simple; compact and effective" striicture was néw' and use- 
f ul. Its utility, _ its high degree of effectiveness, its commercial suc- 
cess, are unquestioned facts. The novelty, of none,of the claims is 
gainsaid byany, single prior patent or structure; but eollectively the 
références establish that ail of the éléments, broadly considered, which 
■ Dean ùsed' iti makitigiip his combfnâtion, were old and \vere cômmon- 
ly used in transrpitter construction.- The question is whether the 
production of the new and useful combination required the exercise 
of invention — whether the idea embodied therein was obviously taught 
by the prior art. 

Deàn's application Cbnfirms his tesfimony that he was famîliar with 
the White transmitter, (patent No. 485,311), and that hë considered it 
the be,?t„forrh then in us,ej but that thé carbon granules therein were 
too liable to pack. In the White transmitter the électrodes are smooth; 
the front électrode is attached to the vertical diaphragm against which 
the Sound wayes strike; the rear électrode is moUnted in the bottom 
of a substantial chàmbered block whiçh'is rigidly attached to the trans- 
mitter case; a supplemental diaphragm of mica or similar material 
is fastened at its center to the front électrode and at its periphery to 
the cîrcumferential edge of the heavy chambefed block; the space 
between the faces of the électrodes and between their edges and the 
wall of the chamber is filled with carbon grîmule^. The variations in 
the résistance tô the çurreiit are due wholly to the compression and 
relaxation of the granules between the vibrating and the stationary 
électrodes. The carbon chartiber is sealed, and so moisture as a cause 
of paçking is eliminated. There is an ovei-flow space around thè êdges 
of the électrodes, thus obviating the fusion that might come from beat 
expansion of granules within confiped limits; but the continuai tamp- 
ing of the front électrode upon the granular mass within the rigidly 
held chamber remained in the White as a known cause of packing. In 
the Dean structure, witli its vertical diaphragm and smodth électrodes, 
its light-weight, chamber , carried on thè diaphragm, its front 
électrode .attached to th.e,.diaphragmwitl^in the chamber, its rear élec- 
trode upon a rigid post .çxtçnding within the chamber, its supple- 
mental diaphragm of mica' attached at its periphery to the cîrcumfer- 
ential edge éf the chambei' and at its center to the Hgid postand form- 
ing a tight and flexible fear wall of the chamber, its space for granules 
between the faces bî'the smooth électrodes and its overflow space 
around the edges of the électrodes — not only were obtained the varia- 
tions in current résistance due to the côriipression arid 'Telaxâtiori of 
the granules between the vibrating and the statjpnary électrodes, but 
.also.the variations due ^o; the ineptia of the granuljes as the chamber 
play'ed bacfc and forth ; and, further, not only were moisture and over- 
heating done away with as .causes of packing, but the only remaining 
cause, namély, the tamfihig' of a stationafy masS, Was'rémoved by 
keeping . the mass in agitation. Now whep Dean had thought out 
thèse neWl-èJèiïltiVndthe_wï|y.to àttaiç thém, it is trué'tliat thè yarious 
'eïémeiits of the noyel ahd' useful,, çprnfcinâtion could bé fouhd hère 
and there; but; the corièèjRt pfp'uçh J^ unitary , structure was not'ob- 
■■viouàly'tàugrif iibr 'foresliad(5wed by any.t|iii,hgiri.,the prior art.^ Strôiri- 
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berg and Carlson (patent No. 580,434) prevented packing by the wedg- 
ing and separating action of roughened électrodes, aided by elasticity 
of the plush circumferential wall. Stromberg-Carlson Tel. Mfg. Co. 
V. American Elec. Tel. Co., 127 Fed. 704, 63 C. C. A. 460. While 
the resuit, in the one particular, was of the same gênerai character, 
the: idea of means was totally différent. Nothing, of course, was 
taught respecting the granular carbon type by the eariier transmitters 
(Short, Berliner, Mid others) in which the électrodes were in direct 
contact. The transmitters with horizontal diaphragms we deem inap- 
posite for reasons stated in the Stromberg-Carlson Case. The "pill- 
box" class (Colvin and others) do not hâve the tamping action, the 
effect of which was one of the things in the White transmitter that 
Dean was aiming to remedy; and the absence of the tamping hardly 
suggests a cure. In the "piston and cylinder" type (Brown, Charol- 
lois, and others) in which one électrode is mounted at the bottom of a 
solid cylindrical granule chamber, and the other électrode is the pis- 
ton head, having a felt or plush packing or washer, and either the 
cylinder or the piston is attached to the diaphragm, we trace no sug- 
gestion of means for attaining the results produced by Dean. In the 
Charollois structure, which was largely dwelt upon in argument, we 
find électrodes of the rough-face style and the space between fully 
and tightly filled with granules — no sealed chamber to exclude mois- 
ture, no overflow space to allow for beat expansion, no way suggested 
to break Up tamped granules except by the wedging and separating 
action of the rough-face électrodes. To our view the White trans- 
mitter is the strongest référence. In a broad way it may be said on a 
comparison of the two transmitters that Dean simply reversed the 
position of White's sealed chamber with its smodth électrodes and 
overflow space, and that ail the necessary structural altérations and 
adaptations were within the capacity of the skilled mechanic. But 
neither the White patent nor anything else exhibited in the prior art 
would hâve told the mechanic why the changes ought to be made. 
The mechanic in Dean had first to be informed by the inventor in 
Dean. 

Infringement is clear. Appellant's mechanical joinder of parts 
which appellee makes intégral does not avoid the identity of the trans- 
mitters. 

Dean's application was filed in March, 1901, and the patent was 
granted in the following November. McCormick, inventor for appel- 
lant, testified that he made a transmitter embodying the principles of 
the Dean invention in September, 1900, ; but he did nothing about it 
until some time after Dean had applied for a patent and also had suc- 
cessfully placed his transmitter upon the market. Thereafter McCor- 
mick filed an application for a patent, and appellant brought out its 
copy of the Dean transmitter. Appellee introduced proof tending to 
show that Dean had made the invention in 1895. Upon this state of 
things appellant bases several contentions. 

Abandoned experiment : The very instrument, unaltered, that Dean 
constructed in 1895, was successfully used, after this suit was pending, 
in communication between Chicago and New York. 

Public use more than two years prior to the application: Dean did 
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not sell Or lease his completed device; he did not permit otiiers to use 
it for téléphoné purposes; he did not so use it himself. He did, to 
the knowledge of others, couple it to a téléphone line to see whether 
it would do what he hoped. He lost nothing by such a use. Elizabeth 
V. Pavement Co,.,,97 U. S. 126, 24 L. Ed. 1000. 

Abandonmènt or dedication to the public: This contention centers 
on Dean's intent, and the burden was on appellant to prove very clear- 
ly that Dean meant to donate his invention to the public. Ide v. Tror- 
licht Co., 115 Fed. 144, 53 C. C. A. 341, and cases there collated. 
Within the two years preceding the application there was no public sale 
or use and no publication under circumstances from which an infer- 
ence of dedication might be drawn. ' And the positive évidence leaves 
nO doubt that Dean intended to retain the invention as his own prop- 
erty until he could market it fo his profit, as he did in 1901. 

Équitable estoppel : Dean was the first and true inventor of the 
device in suit. There being no abandonmènt, no public use or sale, 
and no publication, within the terms of section 4886, Rev. St. (U. S. 
Comp. St. 1901, p. 3383), his right to the patent is not assailable on 
statutory grounds. So far as equities are concerned, Dean, in spite 
of his delay, was the first to put the device into commercial use and 
the first to apply for a patent. If, during Dean's suspension of activi- 
ties, McCormick had eithér patented the device or brought it into 
public use without a patent, the public would hâve been indebted tO 
McCormick for benefits conferred, and Dean might well be held estop- 
ped by his delay from claiming the public grant; but in our judg- 
ment neither reason nor authority sanctions an estoppel against the 
first and true inventor uniess the later comer has eut in between and 
made the public his debtor by being the first to get to the patent office 
or the market. KendaH v. Winsor, 31 How. 328, 16 L. Ed. 165; 
Consolidated Fruit Jar Co. v. Wright, 94 U. S- 93, 34 L. Ed. 68; 
Savary v. Lauth, Fed. Cas. No. 12,389; White v. Allen,- Fed. Cas. 
No. 17,535. The décision in Universal Adding Mach. Co. v. Compto- 
graph Co., 146 Fed. 984, 77 C. C. A. 337, is to the same efifect, when 
the gênerai expressions are read, as they should be, in the light of the 
particular facts. : 

The decree is affirmed. , 



DUNCANet al. v. CINCINNATI BUTCHBRS' SUPPLY CO. et al. 
(Circuit Court of Appeals, Sixtli Circuit. June 29, 1909.) 
No. 1,906. 

1. Patents (?• 328*) — Infringement— Overhead Tramway. 

The Werner patent, No. 491,151, for a switchiug device for an overhead 
tramway, epneeding its validlty, discloses novelty only in ttie form of 
tlie switch board and the mode of opération, the prinçlples being old, and 
must be limited to substantially the identical structure described. Claim 
1, so construed, fteîd not infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 328.*] 

•For other oaseB see same topic & § numbee in Dec. & Am. Clgs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 160*) — Construction of Claims— Combinàtions. 

An élément net mentioned in a clalm of a patent for a comblnatlon can- 
not be read into It, altbough It may appear in the spécification; but, If 
a claim includes an élément In gênerai terms and refers to the spécifica- 
tion to identify it, such élément may be read Into the claim. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 235; Dec. Dig. 
5 160.*] 
8. Patents (§ 157*) — Consteuction op Claims— Combinations. 

Where an appllcant for a patent in one elalm makes no mention of an 
élément, and in another includes It, the presumption is that he omitted 
it from the flrst on purpose. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 157.*] 

4. Patents fj 243*) — Inebingement— Combinations. 

A daim of a patent for a comblnatlon is not Infringed by a deviez 
whlch omlts some éléments of the comblnatlon, and contâins others not 
included therein. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 382, 387, 3S8; Dec. 
Dig. § 243.*! 
6. Patents (§ 328*)— InpeinqementMDvekhead Tramway. 

The Werner patent. No. 571,607, for a swltching devlce for an overhead 
tramway, claims 2 and 5 are valid as llmited by référence to the spéci- 
fication, but, as so llmited, held not Infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. | 328.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

Nathan Heard, for appellants. 
C. E. Mehlhope, for appellees. 

Before LURTON, SEVERENS. and WARRINGTON, Circuit 
Judges. 

SEVERENS, Circuit Judge. The appellants, Duncan and Judd, 
complain of an alleged infringement by the appellees of two letters 
patent, of which they claim to be owners, one of them being No. 491,- 
151, granted February 7, 1893, to P. F. Werner, and the other, No. 
571,607, granted November 17, 1896, to the same patentée. Both were 
for improvements in overhead tramways, and more particularly to 
switchbôards and appliances designed to be put into a connection with 
a main track for the purpose of distributing on several rails to différent 
places the carriers and their loads coming on a single track to the 
switch. The rails are hung on hangers suspended from an overhead 
beam or ceiling. The principal use of thèse tramways is in transfer- 
ring the carcasses of animais from the slaughterhouse to various apart- 
ments for cooling off and temporary storage. The first of thèse pat- 
ents consisted, so far as we are now conçerned with it, in making an 
opening for a switch board between the end of the single main rail and 
the ends of the several rails proceeding from the switch, bolting a Con- 
necting pièce to the end of the main rail on the one hand, and to the op- 
posite end of the switch rail on the other, and so attached that the up- 
per edgè of the Connecting pièce will be a little below the top of the 
rails thus connected. On the Connecting pièce a switch board is mount- 
ed carrying short sections of rails. The purpose of this Connecting 
pièce is to stiffen the joint, which is somewhat weakened by making 

* : : . 

*For otIi«r tsises see sam« topic & % ndubbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
171 F.— 42 
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the opening, and also to supply a rest for the switch board, for which 
latter purpose an arm is carrîed out from the Connecting pièce and is 
cast, or made rigid, with it. This arm has a flat upper surface, lias a 
hole near its outer end, and a rectangular, short post near the main part 
of the Connecting pièce. The switch board is a flat plate, resting upon 
the Connecting pièce as well as upon the arm of the Connecting pièce. 
A rod descends from the switch board through the hole in the arm and 
extending below forms a handle, ■ by which the switch board is operat- 
ed. This forms a pivot on which the switch board is turned horizon- 
tally. Through the switch board, several recta.ngular holes are made, 
each of which is adapted to receive the post on the arm of the Connect- 
ing pièce. At the edges of the çwitch board and at proper distances 
from its pivot flanges are turned up in the form of rails, one straight 
for carrying the main line directly through ; others curved to take the 
carrier to one or the other side. The switch board is operated by the 
handle below. If it is set with the «straight edge or pièce of track in 
line with thç main track and it is.desJred to set the switch so as to con- 
nect the main with a side track, the operator will lift the switch board 
by its handle above the top of the post on the supporting arm, and then 
turning it âround horizontally until the desired edge or pièce of rail 
is presentedin the opening, and thèn dropping the switch board to its 
place for maintaining that position. Figures 3, 4, and 7 sufficiently 
indicEtc the form and mode of opération of the device : 



>'*^;ï. ^ 




J7/*y ? <*•' 
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In figure 7 is p.hôwn the Connecting pièce, d, bolted to the rails, c, c, 
and having a hole, d', in the arm for the pivot, and a post, d", which 
rises through the rectangular opening in the switch board. In figures 3 
and 4 is shown the switch board, e, having à pivot at e' and an opening 
for thé post àt d*, and at e"^ and c^ are flanges which serve for rails on 
the edges of :the switch board, one straight, the others curved. The 
lifting up and turning around of this switch board and letting it fall to 
place givés a continuons track in any desired direction. 

The first claim only of this patent is alleged to be infringed, and is as 
follows: 

"1. In an overhead tramway, the combination of rail sections, a Connecting 
pièce, and a pivoted switch board or turntable on said Connecting pièce, pro: 
vided with two or more rail sections, substantially as and for the purposes 
set forth." 

The validity of this claim is denied upon the grounds that it had been 
anticipated, and that it did not disclose invention. And it is further 
contended that, if it be valid, it can only be so for a structure so nearly 
identical with the description as not to include the défendants' device. 
Referring to the wording of the claim, it is seen that the novel features 
are "rail sections"; the "connecting pièce" and a pivoted "switch 
board" having two or more rail sections thereon. Thèse éléments are 
in combination. The "overhead trarnway" is mentioned to show in 
what kind of structures the devices : could be usefully employed. So 
we are not concerned with the hangers on which the track is suspend- 
ed, nor with the handle by which the switch board is operated. 

Werner was far from being the first to devise a switch board intend- 
ed to serve the same gênerai purpose. Many such were already in use, 
most of them supported by a fdundàtidn, but several patented devices 
were already in use for the purpose of switching suspended rails. Of 
the former kind were the familiar switches in railroad tracks. In 
transferring a switch from the ground to rails suspended on hangers 
the same gênerai features of the switch proper would naturally be in- 
dicated ; but means must be devised for providing a rest for the switch 
in proper relation to the rail. As the switch mùst carry rails to efïect 
the diversion, the switch board must be in the line of the rails and mov- 
able therein, and the support for the switch must hâve a rigid connec- 
tion with the rails; otherwise there would be no security that the por- 
tions of rail on the switch board \yould maintain their proper relation 
with the Unes of rails of which they form a part. This was the prob- 
lem which Werner had before him^: To hold the ends of the one rail 
in proper relation to thè «.nds of th^ rails beyond the switch board, he 
used a device quite similar to the fish plates in common use on railroads 
for the same purpose. Of course, their proper place would be below 
the top of the rail. So far, there was nothing new. The use of a Con- 
necting pièce was an old and obvii>us device employed in the same art. 
Then, how should he support the switch board carrying the switching 
rails? Obviously it could not ride on the narrow foundation of the 
Connecting pièce, and be manipulated' thereon. He, therefore, extended 
a horizontal arm frûm'the connectiiigj .pièce for a broader foundation 
3nd;forniçd a pivot thereç^n whereby th^ ^switch board with its rail, por- 
tions could be turned ^horizontally to suit the various i-equirements. 
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Ail thèse suggestions followed each other in natural séquence, or, it is 
better to say, that the séquences were so far obvious as to raise serious 
doubt vvhether the perception of them was beyond the skill of one well 
trained in the art and familiar with the subject. Many things whicli 
seem.p.d indicative of invention in earlier times hâve lapsed into the do- 
main of the skill and prévision of the artisan, and the test of invention 
in the mechanical arts has risen to a higher plane as the eye, the hand, 
and the intelligence of the workman hâve been educated to higher is- 
sues. The fruits of the progress thus made belong to the gênerai pub- 
lic, and the danger is that too many of the utilities of life may be cover- 
ed by the ever-increasing flood of patents, too many of which may hâve 
little or no right to a monopoly, Connecting pièces attached to rails 
at their ends for the purpose of holding them rigidly in place were, as 
we have.said, çommon in the art. We havp referred to fish plates bolt- 
ed to the sidès of rails. Switch plates or turntables carrying sections 
of rails and turning on a pivot whereby cars were switched from'one 
rail to one of several others were also in use and some of them patent- 
ed before Werner's patent Was applied for. Some of thèse patents 
shown in this record discloséd such a switch resting on the ground, as 
Wharton's tumtable, of date 1873; Harrington's turntable, 1883; 
Middleton and Cary, 1873; Williams, 1889; Allen, 1890. The last 
three were switches turning and resting on substructures. A patent 
granted in this country to Bocande, October 16, 1888, nunlbered 391,- 
294, for "a turntable switch for single line elevated railways," show- 
ed the same device. Figure 1 of the drawing is hère inserted. 




T is the tumtable switch carryi-ng sections of the rail A and of D 
and E. P is the pivot supported from below. It is readily seen that a 
carrier coming in from A can be switched to any of the radiating Hnes, 
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B, C, D, E, F, G, by turning the switch board in its horizontal plane. 
It is also seen that it fills an opening in the rails. In other patents 
for switches the switch rails rested on a platform, which was carried 
f rom side to side to fill an opening between the ends of rails and adapt- 
ed to co-operate with them and take the carrier by différent connections 
to différent points, as in that to Dotikersley, 1880. A number of pat- 
ents in the earlier art are also shown for switches in overhead tram- 
ways suspended on hangers, such as Potter and McDougall, 188? ; 
lioershelman, 1888; McCredie, 1894; and, we think, Hibbard, 1896. 
The McCredie patent was not granted in this country until 1894, but 
it had been issued and recorded in a foreign country as early as 1887. 
It was numbered in this country 512,515. We notice it the more par- 
ticularly because it disclosed a track along the edge of the switch board, 
a feature which is said to differentiate Werner's invention from former 
switch boards, in which the tracks were laid across the more central 
parts of the switch board. In this patent of McCredie's the switcb 
board (or block as we call it) there was a latéral extension of the board, 
near the outer end of which was a groove in which the flange of the 
carrier wheel should run. The edge of the extended switch board and 
the groove were straight on one edge and curved on another. This 
construction formed a rail, which was not merely the équivalent of 
Werner's section of rail, but was almost identical with it. Thus différ- 
ent sections of rails were provided to go into the opening, and at the 
same time permit the unobstructed passage of the carrier. What Wer- 
ner did was to take his pivot outside and locate his rail sections on the 
margin of his switch board. This was what McCredie did, and was 
necessary in order to make way for the passage of the carrier. The 
form and mode of opération were new, but the essential principles, as 
we hâve seen, were not. There was also some novelty in the form of his 
switch board. And thèse characteristics of his switch board are ail 
there is of novelty in his device which savors of invention. Ail the 
rest could be gathered by an observing man from previous structures 
in the same art. There were so many patented devices in the field for 
the same purpose, though by slightly différent means, that we are com- 
pelled to limit his invention, if it can be held valid, to substantially 
the identical structure devised by him. His invention is so limited as 
to restrict the range of équivalents to almost none at ail. In view of 
the length of time it bas been acquiesced in and the presumption from 
the grant, we are disposed to concède its validity. His claim 1 is for 
a combination of the connecfing pièce and the switch board. There can 
be no infringement uriless both thèse éléments are used in the same 
form or an unimportant variation of the same form. We think that 
neither the switch board nor the Connecting pièce of the défendant are 
so far similar as to corne within the scope of the complainant's patent. 
They accomplish a similar resuit, but the mode ôf opération is not thé 
same. We postpone this pàrticular description of the défendants' struc- 
ture ùntil we hâve examined the second of the Werner patents. 

The patent No. 571,607 is also for a switching device in overhead 
tramways. It is more complicated, but more conveniently opèiràted. 
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than his original device. In this he used, instead of one, two switch 
boards, one of which is operated by pulling a rope connected with a 
handle on one lof the switch boards and the second opérâtes aiitomatic- 
ally with the movement of the first. Figures 3 and 3 will serve to ex- 
plain. 




e e '* c ^«5C '^ 




d° d^ are the arms of the switch bracket, d. Thèse arms are pro- 
vided with bearings, d" d^. A rail section, f, having a portion of rail, 
f*, is pivotally arranged on the bracket. Another rail section, f, is 
journaled on the arm of the bracket, d", at e^, and swings on it. It 
also has a rail poi-tion, e^. On the bottom of the first-mentioned rail 
section is a spur, e°, which in opération. descends into the opening, e^. 
iï\ the second rail section, and, éngaging it, turns the second rail sec- 
tiçri back ont of the way, while the first rail section is ttirhed down 
and takes the, place of tlje second. Révérsing this opération the first 
rail section is thrown up and back,, and thç spùr briiigs thè second rail 
section forwàrd to its place. We do not see that this ai'ràrigement per- 
mits of moré than one switch railbesidè the one provided for a con- 
tinuons stràight line, although th'e.principle of its opération could be 
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applied to the provision of a switch turning off the main rail to the oth- 
er side. The claims relied on are 2 and 5. They read as follows : 

"2. In an overliead tramway, a switch, comprlsing therein, a switch-braeket, 
d, having arms, d^, provided with bearings, a rail-section, e, pivotally arrangea 
on said bracketand having a rail portion, e^, and a rail-section, f, jouniale<l 
in the bearing portions of said arms, d^, having a rail portion, f*, and nieans 
for operating said rail-sections, substantially as and for the purposes set 
forth." 

"5. An overhead tramway, comprising a rail or track, c, having a eut-away 
portion', c2, and a disconnected rail, as ci, of a swltch-braeket secured to one 
sido of said rail, c, directly in front of said cut-away portion, c», a rail- 
section, e, on said bracket having an upwardly-extending rail portion, e^, 
adapted to be forced into said cnt-away portion, c2, a second rall-seetiou, f, on 
said bracket having a rail jiortion adapted to counect a portion of said 
cut-away part, C2, with said disconnected rail, ci, as set forth, and means for 
operating said rail-sections, e and f, substantially as and for the purposes set 
forth." 

It is to be noticed that daim 2 omits ail mention of the spur on the 
bottom of the first rail section and of the opening in the second rail 
section, or of any means by which the second rail section is affected 
by the movements of the first. And yet such rheans wotild be an es- 
sential part of the invention. But claim 5 calls for "means for oper- 
ating said rail sections, e and f, substantially as and for the purposes 
set forth." The rules applicable to the construction of thèse claims in 
this regard are, first, that we cannot read into a claim for a combina- 
tion an élément not mentioned in it, although it may appear in the 
spécifications; and, secondly, that if the claim includes an élément in 
gênerai terms, and refers to the spécification to identify it, we may 
read that élément into the claim— a rule of construction applicable to 
ail written instruments ; and, thirdly, that where the applicant for a pat- 
ent in one claim makes no mention of an élément, and in another in- 
cludes it, the presumption is that he omitted it in the first on purpose. 
A patentée may include in or omit from his claims so much of the mat- 
ter of the spécifications of his invention as he pleases ; but he is bound 
to State distinctly what part of it he intends to claim as his ovvn. 

Now, it would seem to us that the provision of some means for get- 
ting the second rail section out of the way for the other, and vice versa, 
savored quite as much of invention as any other feature of his device, 
and, if we leave that out of the claim, it would leave the field open to 
others to use it in any combination they might wish to organize. 
Whether this claim can be supported is a question not free from doubt. 
Conceding, however, that the fifth claim exhibits a novel combination 
and a degree of ingenuity which qualifies it to rank as an invention, 
the question whether the défendants infringe it remains to be con- 
sidered. 

In view of the many devices which had been conceived and used 
prior to this invention of Werner's, it is obvions that it cannot be ac- 
corded the rank of a prirnary invention. In some respects it was nov- 
el. In those respects we flnd the méasure of the équivalents which no 
other person may employ. His patent does not shut out ail other 
means for accomplishing the same object, but only those which involve 
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the saine mede or principle of opération. The defentîant's switch ,is 
made uiider a. patent granted .for an invention by Schixiidt and Werner 
i;i 1903. Figure 1 is selected for .explaining it. 




At first sight it resembles the second Werner patented switch. But 
on analysis of its construction it is found to be an essentially différent 
organization. There are two track sections, 16 and 17, having each 
a rail on its^margin, but hère the simihtude to any new feature of 
Werner's ends» The rail sections of the défendant are not separate 
from and movable on each other, as in the Werner patent, but are cast 
in one pièce rigidly on a common pivot around which both the switch 
plates revolve. Neither of the plates moves horizontally, as does the 
lower one in Werner's. A chamber is made below the lower plate, into 
which it drops on being brought backward and downward off the lugs 
which support it at either end. Thèse lugs are beveled off on their in- 
ner faces so as to form an incline from top to bottom, down which the 
face or edge of the low^çr section slides. The opération by which the 
shifting of one rail section for the other is effected is peculiar. Slitted 
bearings are made in the casing at either end. Thèse slitted bearings 
extend upward and backward, and in them are journaled the ends of 
the pivot, on which the rail sections are arranged at about a right angle. 
When the lower section is pulled backward and upward, the pivot rises 
in its bearings, the rail section is drawn off the lugs on which it nor- 
mally rests, its: face or edge slides down on the inclined inner face of 
the lugs into the chamber. At the same time the other rail section is 
coming forward and down until it rests on, the same lugs. Thus the 
switching to one of the diverging rails is effected. Simply reversing 
the process, the upper section is thrown over and back to its former 
place, and the lower section cornes up to its place and by the effect giv- 



DUNCAN V. CINCINNATI BUTCHEBS' 8UPPLT CO. 663 

en to the slottecl bearings of the pivot, as the pivot descends therein the 
rail section is thrust forward into place as soon as it- reaches the top 
of the lugs, and then rests thereon. 

The mode of opération and the adaptation of the means to secure 
it in the Schmidt and Werner patent are so far différent from that of 
the switches shown in the tvvo Werner patents that it cannot be held 
to infringe them. Tlie différence is in the vital part of the mechanism 
for shifting the rails which is the purpose of a switch. In the second 
Werner patent, the devices in which are most like those of the defend- 
ant's patent, no means for making the shift being contained in the 
second and fifth claims, if we should bring in by the référence at the 
end of the clairns the devices pointed ont in the spécifications for that 
purpose, this would complète the claims. And this vi^ould be the basis 
for comparison ■with the defendant's. The spur on the under side of 
the upper rail section and the opening in the lower rail section con- 
stitute the individual éléments for making a shift of the rails. In oth- 
er claims they are expressly included as éléments of the combinations. 
The defendant's switch bas no such éléments. Moreover, the Werner 
patent lias the ordinary simple bearings on which the pivot of the up- 
per section rail revolves. The lower swings on a pivot at the base of 
one of the arms of the bracket. The défendants lodge both sections 
on the same principal pivot and provide slotted and curved bearings 
for the pivot which effect a peculiar mode of operating the rail sections 
not found in the Werner patent. And, further, the lugs with inclined 
inner faces which also affect the mode of opération in the defendant's 
device are not found in the complainant's. Ali of the claims of the 
complainant involved in the controversy are for combinations. The 
éléments of those of the respective parties are not only unlike in some 
of their characteristics, but those ol the complainant's are some of 
those omitted by défendant and some of those of the défendant which 
contribute to the opération of the switch are not found at ail in the com- 
plainant's. It would be flying in the face of well-settled principles in 
the patent law to hold that there is infringement in such circumstances 
as thèse. Prouty v. Ruggles, 16 Pet. 335, 341, 10 L. Ed. 985 ; Mc- 
Clain V. Ortmayer, 141 U. S. 419, 425, 12 Sup. Ct. 76, 35 L. Ed. 800; 
Black Diamond Coal Co. v. Excelsior Coal Co., 156 U. S. 611, 617, 
15 Sup. Ct. 482, 39 h. Ed. 553 ; Cimiotti Unhairing Co. v. American 
Fur Refining Co., 198 U. S. 399, 25 Sup. Ct. 697, 49 L. Ed. 1100. 

The case seems to us an excellent illustration of the rule that when 
each of the two inventors imprové upon the former art, each in liis 
own distinct and separate way, they shall each be credited with his own 
improvement. It does not necessarily follow that, because the sepa- 
rate éléments unaffected by their spécial adaptations might be found 
in both patents, the combinations are therefore the same. The observa- 
tion of Mr. Justice Brown in Westinghouse v. Boyden Power Brake 
Co., 170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136, at page 568, is 
very pertinent. Of course, it would be likely that some of the neces- 
sary features of such an apparatus would coexist, but, as we bave said, 
the éléments of the combination do not operate in the same way, al- 
though they attain the same object. The second and fifth claims of 
the second Werner patent are very artfully framed, and seem to aim 
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at including more than the spécifications warrant. It is only by re- 
stricting them by the référence to the spécifications that they can be 
supported and as so construed the defendant's switch does not infringe 
either of them. 

The decree of the Circuit Court will be affirmed, with costs. 



GENERAL ELECTRIC CO. v. ALLIS-CHALMBRS CO. et al. 
(Circuit Court, D. New Jersey. May 20, 1909.) 

1. Patents (§ 328*)— Infuingement— Attachment for Motob Controller. 

ïhe Porter patent No. 671,232, for an attachment for iiotched quad- 
rants, the pmijose of whicà Is to secure automatically a notch-to-notch 
movenaent of the handle of the eontact-cyllnder on an electric car, con- 
strued, and held not infrlnged. 

[Ed. îlote.^For other cases, see Patents, Dec. Dlg. § 328.*] 

2. Patents (§ 312*)— Infbingement— Evidence. 

The fact that a devlce Is wlthin the language of a claim of a patent does 
not necessarlly prove Infringement. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § él2.*J 

In Equity. On final hearing. 

L. F. H. Betts and Ramsày Hoguet, for complainant. 

Thomas F. Sheridan and Clifton V. Edwards, for défendants. 

CROSS, District Judge. There are two défendants in this suit, 
one only of which, the Allis-Chalmers Company, has been served. The 
bill of complaint allèges infringement Of îettérs patent No. 671,232, 
for an "attachment for notched quadrants," issued to Wm. B. Potter, 
assigner to the General Electric Company, April 3, 1901. 

The spécifications define the purpose of the invention as follows : 

"This invention relates to controUers for electric motors ; and it is espeelal- 
ly intended for the large controllers used in electric railway equipnients. 
In certain types of sueh controllers the handle by whlch the eontact-cyllnder 
is rotated Is provided with a spring-latch which engages with notches in a 
quadrant secured upon the top of the controUer-casing. The latch normally 
engages one of the notches, and can only be dlsengaged to release the handle 
by pressing do*u a thumb-plece In the handle. In operating this device it 
is uecessary to Iteep the thumb-piece depressed untll the iatch has éleared 
the edge of the notch, the resuit being that the latch is sometlmes retained 
so long as to Skip the next notch. 

"The object of my invention is to positively insure a notch-to-notch niove- 
nieut and siniplify the opération necessary to obtain this resuit. I aecom- 
l)lish this by providing a spring-actuated auxillary support movable inde- 
jiendently of the quadrant, so that wUen the latch is raised said support 
instantly opérâtes to hold it In this position above the teeth Of the quadrant, 
irrespeetive of the pressure on the thumb-piece, so that the handle is positively 
released and is f ree to be turned If the motorman gives only a momentary 
pressnre on the thumb-piece." 

A controller is used on street cars to regulate the speed of the 
motors, and consequently of the cars. As this patent has nothing to 
do directly with the internai mechanism of the controller, it seems 

unnecessary to give a detailed description of its method of opération , 

, . _ „_ — . \ 

•For other cases see same topic & i numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fartlier than to say that ît ïs essential that the motorman turn the con- 
troller drum to such a point that the proper switch connections will be 
made. For, as the counsel for the complainant in substance says, if it 
should be turned too far the contact fingers and segments within the 
drum might be separated far enough to break their actual contact, 
but not far enough to prevent the formation of an arc between the 
contact fingers and segments which would resuit in seriously burning 
them while at the same time the current might not be efficiently carried 
to the motors. Hence, in order that the motorman may stop the con- 
troller handle at the proper places to make the desired switch con- 
nections, the correct positions are marked on a dial plate under the 
controller handle, by the use of which dial the motorman may gradu- 
ally move the controller notch by notch to the indicated positions. 
The object of the inventer of the patent in suit was to provide a handle 
for the controller "that would operate automatically to insure a notch- 
to-notch movement." It V^'^as intended to provide a graduai moveraent 
of the controller handle, and prévent the opéra tor from overrunning 
the notches and turning the power on too abruptly and suddenly or 
at improper places. The fîrst claim of the patent, and the only one 
in issue, is as foUows : 

(1) 'In a controller, the combinatlou witli the handle of the contact- 
eyliiider, of a latch pivoted thereon, a notched rack eoacting wlth said latch, 
and means for automatically supportiug said latch when ralsed eut of a notch, 
until the handle is turned to bring the latch over the next notch." 

It will be seen that the claim embodiés four éléments in combina- 
tion : The handle of the contact-cylinder, a latch pivoted thereon, a 
notched rack eoacting with said latch, and means for automatically 
supporting said latch when raised out of a notch until the handle is 
turned to bring the latch over the next notch. The Priest patent No. 
556,862, of the prior art, shows substantially the arrangement of the 
patent in suit, save for what it called the supplementary rack or auxili- 
ary quadrant. Indeed, the complainant's expert practically admits this 
when he says: 

"I do not helieve that there Is any materlal or substantial différence 
between the device of the Priest patent and the devicc of the patent In suit, 
aslde froni auxillary quadrant and the means for operating It." 

Whatèver of invention exists, therefore, in the patent in suit, must 
be found in the "means" referred to in the fourth élément in combina- 
tion with the other éléments. The main contest at the argument was 
upon the question of infringement. The validity of the complainant's 
patent was not seriously controverted. With the exception of the 
Priest patent, the patents cited as anticipations ail belong to a more or 
less remote art and are incapable of adjustment to a controller, and no 
one of them, not even that of Priest, contains the last élément of claim 
1, and hence does not show the combination of that claim. But the 
same thing is true of the defendant's device, which likewise does not 
contain that élément, or any équivalent thereof. The claim calls 
for means for automatically supporting the latch when Hftcd out of 
the notch ; means which, upon pressure being exerted upon a button on 
the controller handle by the operator, operate instantly and independ- 
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ently of his will. The "means" of the patent constitute devices en- 
tjrely separate from the rack, while working in co-operation therewith. 
The rack is itself the second élément of the claim, and cannot therefore 
be the means of the fourth élément, which is an independent and 
additional élément, and shown to be such by its separate description. 
The method of the patent for automatically supporting the latch is by 
the use of a supplementary rack or auxiliary quadrant. This, as al- 
ready indicated, is not only an essential élément of the claim, but is the 
only novel one. The patentée, while suggesting modifications and 
variations of; the means therein referred to, nowhere attempts to get 
away from the auxiliary quadrant or something équivalent thereto 
pivoted or attached to the main quadrant. It is true that in the spécifi- 
cations he speaks of other and separate quadrants for séries notches 
each having its own spring ; also of a separate spring tooth or dog piv- 
oted on the main quadrant adjacent to each notch; and again at an- 
other place says that, while the drawings show the invention applied 
to a curved rack or quadrant; it can within its scope also be applied 
to a straight rack, if désirable ; but no matter what f orm or variation 
is suggested, it is always something outside and independent of the 
quadrant; that is, something which, as the spécifications say, can be 
"applied" to it. For instance, at one place it is said : 

"While the drawings show the invention applied to a curved rack or quad- 
rant, yet It is manlfestly within the scope of my invention to apply it to a 
straight raek, should it be desired so to do." 

This language conveys a decided intimation that the patentee's en- 
tire invention exists outside of the rack or quadrant, to which, more- 
over, iti is capable of application. The defendant's device does not 
hâve any supplemental rack or quadrant to support the latch. It has 
but one rack, and that is like Priest's in the prior art. The latch when 
lifted from the rack is supported manually and not automatically; of 
course it has to contact with the rack at some time and place, other- 
wise it could not take the next notch of the rack, but it is not supported 
by it in the way that the latch in the patent in suit is supported by the 
auxiliary rack or quadrant. The claim in issue provides means for 
supporting the latch when raised out of a notch, which means operate 
automatically and immediately once the latch is raised, and that, too, 
without any intervening movement of the controller handle. The 
spécifications say that, "when the latch is lifted by a momentary pres- 
sure on the thumb-piece, the instant the latch clears the top of the 
auxiliary quadrant, the spring, I, throws this quadrant endwise so that 
its tooth, h, comes under the latch and prevents its falling." This 
is done, it will be noticed, automatically and not manually. The fol- 
lowing question addressed to. the defendant's expert and his answer 
thereto show the method of opération of the defendant's latch : 

"Q. Please state exactly during what part of the opération of the con- 
troller handle the latch is out of contact with the rack in defendant's struc- 
ture? A. As the handle moves to the rear, the lug at the outer end presses 
on the inner end of the latch and flnally disengages it from the tooth. At 
this Instant the latch is pulled forward and put Into a position where it 
«annot enfer the notch it has iust left. The latch does not touch the rack at 
this time, but is at some distance from it. Belng now in a position where 
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it cannot possibly enter the notch It has just left, a forward movement of 
the handle brlngs the lateli In contact with the tooth, and a further forward 
movement of the handle brlngs the latch against the succeeding tooth, the 
whole handle having advanced by one notch." 

The complainant's invention was not broadly new; it did, however, 
make some advance upon the art, and is entitled to a reasonable but 
restricted application of the doctrine of équivalents. It will be ob- 
served that the claim in issue is very broad, broad enough indeed to 
embrace any and ail means of supporting the latch, no matter whether 
the means were new or old or within or without the range of équiva- 
lents. The fact, however, that the defendant's device may be within 
the language of the claim does not of itself prove that it is an infringe- 
ment. Infringement is not a mère matter of words. 

In Westinghouse v. Boyden, 170 U. S. 537, at page 568, 18 Sup. 
Ct. 707, at page 722, 43 L. Ed. 1136, Mr. Justice Brown in delivering 
the opinion of the court, said : 

"But even if it be conceded that the Boyden device corresponds with the 
letter of the Westinghouse claims, that does not settle conolusively the ques- 
tion of infringement. \Ve hâve repeatedly held that a charge of infringe- 
ment is sometimes made ont, though the letter of the claims be avoided. 
Machine Co. v. Murphy, 97 U. S. 120, 24 L. Ed. 935; Ives v. Hamilton, 92 
U. S. 426, 431, 23 L. Ed. 494; Morey v. Lockwood, 8 Wall. 230, 19 L. Ed. 339; 
Elizabeth v. Pavement Company, 97 U. S. 126, 137, 24 L. Ed. 1000 ; Sessions 
v. Romadka, 145 U. S. 29, 12 Sup. Ct. 799, 36 L. Ed. 609; Hoyt v. Horne, 
145 U. S. 302, 12 Sup. Ct. 922, 36 L. Ed. 713. The converse is equally 
true. The patentée may bring the défendant within the letter of his claims, 
but if the latter bas so far changed the principle of the device that the 
claims of the patent, literally construed, hâve ceased to represent his aetual 
invention, hê is as llttle subject to be adjudged an Infringer as one who bas 
violated the letter of a statute bas to be convicted when be bas done nothing 
in conflict with its spirit and Intent. 'An infringement,' says Mr. Justice 
Grier in Burr v. Duryee, 1 Wall. 531, 572, 17 L. Ed. 650, 'involves substantial 
identlty, whether that Identlty be described by the terms, "same principle," 
"same modus operandi," or any other.' * * « The argument used to show 
infringement assumes that every combination of devices in a machine whlch 
is used to produce the same efCect is necessarily an équivalent for any other 
combination used for the same purpose. This is a flagrant abuse of the 
term 'équivalent.' " 

See, also, Standard Computing Scale Companv v. Computing Scale 
Company, 126 Fed. 639, 649, 61 C. C. A. 541;' Norton v. Wheaton 
(C. C.) 97 Fed. 636, 641. If the complainant's patent had consisted 
in moving back the rack or quadrant when the latch was raised, and 
the defendant's device hàd merely moved forward the latch while the 
rack or quadrant remained stationary, the défendant would hâve 
probably infringed. There would then hâve appeared simply a re- 
versai of action, and the one method would hâve been the équivalent of 
the other. But that does not adequately represent the présent situa- 
tion. In the claim in suit the rack is made the third élément of the 
combination. This rack is stationary at ail times, and to provide for 
the means of supporting the latch, which is the fourth élément of the 
combination, there is introduced an inner and movable rack parallel 
to the fixed rack which performs no part of the function of the fixed 
rack, but is designed and intended by means of a spring to pass under 
and support the latch instantly after it has been raised out of the notch 
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by pressure imposed upoji the button on the handle. This ^ auxiliary 
rack the défendant bas donc away with, and bas provided no équiva- 
lent tberefor. He bas utiHzed the fixed rack and latch of the prior art 
and made the latter movable, but manually supported at the very tinie 
the patent calls for automatic movement and support of the latch. 
The défendant bas applied a différent principle, and uses .différent 
means ,to accompli sh the desired resuit. In yiew of the admitted fact 
that the Priest patent ties the patent in suit down to meahs for au- 
tomatically supporting the latch, and as the défendant bas ignored the 
means of thè Potter patent and adopted other radically différent means, 
and means working upon a différent principle, I think the défend- 
ant bas not infringed. 

The complainant's patent bas never been used to any considérable 
extent. Only about 50 of them were ever made, and their use was 
abandoned 8 or 9 years ago. On the contrary, the defendant's device 
bas provided a successful notch-to-notch movement, and, when used 
normally and naturally, cannot act otherwise. 

A decree will be entered dismissing the complainant's bill, with costs. 



AMERICAN THERMOS BOTÏLE CO. v. VACUUM SPECIALTT CO. 

(Circuit Court, S. D. New York. May 13, 1&09.) 

Patents (| 328*)— Infeingemest— Double- Walled Vessels. 

The Bqrger patent; No. 884,567, for a double- walled vessel, the Inven- 
tion consisting of a spac'ing or stiffenlng devlee, Introdueed between the 
vertical walls of vacuum iusulated vessels and supported la poeition "whol- 
ly by its frictional contact vrith the walls of the vessel," is not Infringed 
by a device in which spaclng blocks are Used and held in position by be- 
ing cemented to one of the walls and which are not compressed between 
such walls. 

[Ed. Note. — For other cases, see Patents, Dec. Big. §• 328.*] 

In Equity. On final hearing. 

Alfred Wilkinson, for complainant. 

Hillary C. Messimer, for défendant. - 

NOYES, Circuit Judge. Tbis is a suit in equity to restrain the al- 
leged infringement of letters patent No. 884,567 for a double-walled 
vessel, granted April 14, 1908, to Reinhold Burger, assigner, to the 
complainant. 

The patentée thus states the object of bis invention : 

"Thls Invention relates to vacuum insulated vessels and bas for its objeet 
to i)rovid,e a novel device for spaçing the inner and outer portions of the ves- 
sel apart at a. distance from the mouth of the vessel so that the vessel niay 
be reiuforced at suCh point by the said device and thiis reduce the llability 
of the vessel to beconie craeked or broken." 

The claims alleged to be infringed are as follows: 
"1. A vacuuni insulated Vessel having its inner and outer portions conuected 
at the mouth of , the vessel, apd a stiffenlng device interposed betyveen the 

♦For other cases see same topio & § ntimbek In Dec. & Am. Digs. 1907 to date, & Rep'r IniJexea 
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vertical walls of the inner and outer portions of the vesstil for sjjacing them 
apart at a distance from the mouth of the vessel ; sald device being supported 
in position wholly by Its frlctional contact wlth the walls of the vessel. 

"2. A' vacuum insulated vessel havlng its Innèr and outer portions connected 
iit the mouth of the vessel and a stlfCening dèvlce interposed between the ver- 
tical walls of the inner and outer portions of the vessel for spacing them apart 
at a distance from the mouth of the vessel ; said device comprislng a plural- 
ity of ylelding spacing blocks compressed ■ between and supported wholly by 
their frlctional contact with the walls of the said vessel." 

Thèse two daims are similar. The only real distinction seems to 
be that the stiffening device of claim 2 must comprise "a plurality of 
yielding spacing blocks," while the stiflfening device of claim 1 niay 
be of a différent construction. Possibly a band of yielding material 
extending around the bottle would infringe claim 1 and not infringe 
claim 2. , 

It is true that claim 2 requires the stiffening device to be "com- 
pressed between" the walls of the vessel,- and that this requirement 
does not appear in claim 1 ; but, according to both claims, the device 
must be supported "wholly by its frictional contact with the walls of 
the vessel," and I think that it cannot be supported unless it is com- 
pressed between such walls. Moreover, the spécifications in différent 
places speak of the yielding blocks being compressed between the 
vertical walls of the vessel so that they will be held in position by fric- 
tion only — without any spécial holding means. In my opinion both 
claims require the blocks to be compressed between the walls of the 
bottle so that they can be held in position by friction and by fio other 
means. 

Now in the defendant's structure the yielding blocks are cemented 
to the outer vertical wall of the inner vessel and are intended to be 
held in position by the cément. Sometimes they touch the inner wall 
of the outer vessel, but they are not wedged. between the walls. When 
the cernent has failed to hold them, they hâve either fallen, or hâve 
remained up between the walls subject to be moved by the slightest 
touch. Reading the élément of compression between the walls into 
both claims, noninfringement is obvions. 

Taking, however, claim 1 as it stands, and reading nothing into it, 
infringement can only be shown by establishing that a block cemented 
to one of the walls of a double-walled vessel is yet "supported in po- 
sition wholly by its frictional contact with the walls of the vessel." 
And this can only be established by the adoption of the theory that 
the presepce of cément only increases friction — that the addition of a 
surface of cernent merely adds to the frictional adhésion or résistance 
previously existing between the block and the glass, or, as stated by 
the complainant's expert: 

"In ordér, however, for the plug to move, it would be necessary for It to 
overcome the statlc friction of the cernent surface on the glass surface under 
very high pressure due to the force of adhésion. Thus, even in this case, the 
factor which prevents the plug from sliding down the side of the bottle is 
friction. Oonsequently, Whether the plug is compressed between the outer 
and inner walls of the vessel, or is pressed against either wall by any agency, 
the factor which prevents displacement along the surface is friction." 

This theory may be scientifically correct ; but it involves too strain- 
ed an interprétation of the words "frictional contact" to be adopted in 
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construing tlie claims. In language in common Use an article cement- 
ed to a wallis held in place by, the cernent, and not by friction. In- 
(leed, were the yielding blocks shown in the drawings of the patent in 
suit cemented to the ïnner wall of the vessel, in addition to being com- 
pressed between the walls, it would ordinarily be said that "spécial 
holding means" — which the patent seeks especially to avoid-^were 
provided. 

The patent is found not infringed, and the bill is dismissed, with 
costs. ■ ■ 

A decrée may be. entered accordingly. ' 



MORTON TRUST CO. et al. v. STANDARD STEEL CAR CO. 

(Circuit Court, W. D. Pennsylvanla, July 24, 1909.) 

No. 16. 

Patents (§ 328*) — Invention— Bknding Machine. 

The Flinn patent. No. 736,834, for à beuding macliine adaptée! speeially 
for beuding pipes or tubes for car and locomotive builders, is void for 
lack of patentable novelty and invention. 

[Ed. Note. — For othèr cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

CyruS N. Anderson and Bakewell & Byrnes, for complainants. 
Kay & Totten, for respondent. 

BUFFINGTON, Circuit Judge. In this suit complainants charge 
respondent with infringement of ail three claims of patent No. 736,- 
834, granted August 18, 1903, to Christopher Flinn for a bending ma- 
chine. To our mind the case falls within narrow limits and turns on 
the validity of the patent. The device in question is adapted especial- 
ly for bending pipes or tubes for car and locomotive builders. 

After hearing fuU arguments of counsel and on due considération, 
we are of opinion this binder is a mère mechanical construction and is 
lacking in patentable novelty. The bending of pipes and bolts was 
old. The individual éléments in Flinn's device are not new, and it 
produces no novel resuit or new prodilct. The use of a bending for- 
mer at the head of its piston was known. Moreover, take, for ex- 
ample, the best machine. The cylinder was adjustable longitudinally 
of the table by removing one of its pins and swinging it on the other, 
which connected it to the table. The cylinder could be radially ad- 
justed "at any position on the table to suit the location of the bend in 
the pipe." In so operating the cylinder was held against rebound b)^ 
putting a boit through the table and the front cylinder bed plate. To 
us it is clear that mounting and holding the cylinder by a single pivot 
adjusted to engage in an undercut T-slot was a mechanical expédient 
that would naturally occur to a skilled man who sought to impart 
greater adaptable flexibility to a bending mechanism. Pivoting or 
swinging cylinders Were^ in use. Undercut slots and clamps to hold 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tools in adjustable thrust positions were in common use in machine 
tool construction, and while the Flinn machine may be, and we doubt 
net is, a clever, commercial, and effective means of adapting a cyHn- 
der to impart a bending thrust in any direction, yet when ail its fea- 
tures are summed up, we are satisfied they are mechanical and not 
inventive in character. 
A decree may therefore be submitted dismissing this bill. 



VICTOR TALKING MAOH. OO. v. STRAUSS et aL 

(Circuit Court, S. D. New York. June 28, 1909.) 

Patents (S 328*) — Infbingement— Gbamophones. 

An Injunction granted agalnst Jnfringement of the Berllner patent, No. 
534,543, for improvements in talklng machines. 

lEd. Note.— For other cases, see Patents, Dec. Dig. § 328.*! 

In Equity. 

Horace Petit, for complainant. 

Edmond E. Wise, for défendants. 

LACOMBE, Circuit Judge. Manifestly complainant îs entitled to 
the ordinary injunction agamst infringement of claims 5 and 35 of 
the Berliner patent. What défendants may do with the infringing 
dises they now own is a question to be dealt with when it arises. If 
they ship them abroad, and sell them after they get there, it would 
be difficult to see how they would infringe. If they find some one who 
owns and uses a mechanical feed device, they would run the risk, up- 
on selling to him, of his putting them to an infringing use to which 
they would hâve contributed. If they wish to test their right to sell 
a licensee of the complainant, they might do so by selling a single dise 
to him, notifying complainant promptly of such sale. Then the text 
of the license would be before the court, and the question could be dis- 
posed of understandingly. In the event of adverse décision under 
such circumstances, the court would surely not impose more than a 
nominal fine. 



In re COVENTRY EVANS FURNITURB CO. 

(District Court, N. D. New York. July 9, 1909.) 

1. Bankbuptoy (§ 328*) — Claims— Time foe Peoof— "Claim Liqtjidated bt 
judgment." 

A creditor of a bankrupt, whose debt was pald wlthln four months 
prior to the bankruptcy, but from whom the amount was recovered by the 
trustée by suit as a préférence, Is one holding a "clalm llquldated by judg- 
ment," wlthln the meanlng of Bankr. Act July 1, 1898, c. 541, § 57n, 30 
Stat. 561 (U. S. Comp. St. 1907, p. 3444), and he may prove the same 
agalnst the esta te wlthln 60 days thereafter, although more tha» * year 
after the adjudication. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 328.*] 

*For other casea see same topic & i numbeb la Dec. & Am. Dlga. 1907 to date. & Rep'r ludexei 
171 F.— 43 
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2. Bankeuptcy (§1 223, 368*) — Compensation op Trustée. 

Baukr. Act July 1, 1898, c. 541, | 72, 30 Stat. 544 (U. S. Comp. St. 1901, 
, p. 3418), added by ainendment by Act Feb. 5, 1903. c. 487, §• 18, ?,2 Stat. 
800 (U. S. Comp. St. Siipp. 1907, p. 1033), wliich provides tliat "neither 
the référée nor the trustée shall lu any forui or guise recelve, nor sliall 
tlie court allow tiiém, any other or further compensation for their servi- 
ces tlian that expressly authorized and prescribed in this act," is an ab- 
solute bar to any extra allowance, however onerous or valuable tlie serv- 
ice rendered may liave beeu. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. §§ 223, 3(18.*] 

3. Bankbuptcy (§ 474*) — Costs and Fées— Allowance to Ckeditok. 

A court of banltruptcy will not allow costs or attorney's fées from an 
estate to a creditor whose claim was unsuccessfully contested. 

[Ed. Note. — For other cases, see Baukruptcy, Dec. Dig. § 474.*] 

In Bankruptcy. Review of order of référée herein disallowing claim 
of tlie Citizens' Trust Company for $2,000 and interest on a note, re- 
fusing to make an allowance to the attorneys for a creditor whose claim 
was unsuccessfully contested, and refusing an extra allowance above 
the percentage compensation fixed by the bankruptcy act to the trustée. 

See, also, 166 Fed. 516. 

Chas. G. Irish, in pro. per. 

T. H. Férris and E. C. Rice, for claimant. 

RAY, District Judge. The ground for rejecting the claim on the 
note was that it was not proved within the year succeeding the adjudi- 
cation. The facts are that the note was paid by the bankrupt prior to 
the filing of the pétition; that suit was brought by the trustée to re- 
cover the amount, the claim being that it was a pref erential payment ; 
and that in such suit as to such note the Citizens' Trust Company was 
defeated and compelled to pay back the amount. Thereupon, and 
more than one year after the adjudication, the note was duly proved 
and presented for allowance, and rejected by the référée, for the rea- 
àon not proved and presented within the year, or time fixed by section 
57 of the act (Act July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 
1901, p. 3443]). This was erroneous. Keppel v. Tiiîfin Savings Bank, 
197 U. S. 356, 25 Sup. Ct. 443, 49 L. Ed. 790. That case is décisive 
of the question. The claim must be allowed. 

The claim of the trustée for extra compensation was properly disal- 
lowed. Section 48 of the bankruptcy act fixes the compensation of 
trustées at $5, deposited with the clerk, and on ail moneys disbursed by 
them 6 per centum on the first $500, 4 per centum on moneys in excess 
of $500 and less than $1,500, 2 per centum on moneys in excess of 
$1,500 and less than $10,000, and 1 per centum on moneys in excess of 
$10,000. This is the compensation fixed by the amendments of Feb- 
ruary 5, 1903, which amendatory act also provides in section 72, a new 
section : 

"That neither the référée nor the trustée shall in any form or guise recelve, 
nor shall the court allow them, any other or further compensation for their 
services than that expressly authorized and prescribed in this act." Act 
Feb, 5, 1903, c. 487, § 18, 32 Stat. 800 (U. S- Comp. St. Supp. 1907, p. 1033). 

'For otlier cases see same topic & g numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Prior to the amendment it was customary to make extra allowances 
to trustées, and this was in some cases upheld ; but it is seen that the 
amendment is prohibitory on the court, and absolutely bars ail such al- 
lowances, however onerous, .meritorious, and valuable the "services of 
the trustée. It bas been the uniform practice of this court to refuse al- 
lowances of costs to successful claimants, creditors, even in cases of 
contest. I do not think it was intended that costs should be awarded 
or allowances from the estate made in such cases. Once enter on the 
practice, and it must be uniform, and in many cases a reasonable al- 
lowance, considering the work done, would exceed the claim, and in 
some'cases small estâtes would be eaten up by such allowances. The 
claim hy the attorneys for an allowance was properly disallowed. 

The order of the référée, disallowing the claim on the note, is re- 
versed, and he is directed to allow the claim. The order of the référée, 
disallowing the application for costs to the attorneys for creditors and 
extra compensation to the trustée, is affîrmed. 



UNITED STATES v. PROVEXZAXO, 
(Circuit Court, S. D. New York. July 15, 1909.) 

1. CODNTEEFEITING (|§ 9, 11*) — STATUTES— CONStBUCTION. 

Kev. St. § 5431 (U. S. Comp. St. 1901, p. 3671), déclares that every per- 
son vvho, with lutent to defraud, passes, utters, publlshes, or sells, or at- 
tempts to pass, utter, or sell, or brings into ttie United States with Intent 
to pass, publisli, utter, or sell, or keeps in possession or conceals with like 
Intent, any falsely made, forged, counterfeited, or altered obligation or 
other security of the United States, shall be punished, etc. Held, that 
it is a crime, under such section, either to pass, utter, publish, or sell any 
counterfeit obligation of the United States, if done with intent to de- 
fraud, or to attempt to do so with like intent, or to bring such a counter- 
feited obligation into the United States, with Intent to pass, publish, ut- 
ter, or sell it, irrespective of an intent to defraud, and also to keep in 
possession or to conceal any counterfeit obligation or other security of the 
United States with like intent. 

[Ed. Note. — For other cases, see Counterfeiting, Dec. Dig. §§ 9, 11.*] 

2. Counterfeiting (§ 16*) — Statutes— "With Like Intent"— Indictment. 

The words "with like Intent," as used in the part of the section pro- 
hibiting the bringing into the United States, with lutent to pass, publish, 
utter, or sell, or keep in possession or conceal, any falsely made, forged, 
counterfeited, or altered obligation of the United States, refers only to 
the Intent to defraud, and not to the intent to pass, publish, utter, or sell, 
so that an indictment charging possession with knowledge of the counter- 
feit character of the obligation was not détective for failure to charge 
an intent to pass, publish, utter, or sell the same, in addition to an intent 
to defraud. 

[Ed. Note. — For other cases, see Counterfeiting, Dec. Dig. § 16.*] 

3. Counterfeiting (§ 9*) — "Intent to Pass, Utték, or Sell." 

The words "intent to pass, utter, or sell," in Rev. St. § 5431 (U. S. 
Comp. St. 1901, p. 3671), prohlbiting the bringing into the United States, 
with intent to pass, publish, utter, or sell, aiiy forged obligation of the 
United States, means to dispose of the same as geuuine, and thus defraud 
the taker or takers. 

[Ed. Note. — For other caSes, see Counterfeiting, Dec. Dig. §■ 9.*] 

*Far other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On Motion in Arrest of Judgment. 

F. W. Bond, for the motion. 
Henry A. Wise, opposed. 

RAY, District Judge. Section 5431 of the Revised Statutes of the 
United States, reads as follows : 

"Every person who, with Intent to defraud, passes, utters, publlshes, or 
sells, or attempts to pass, utter, publish or sell, or brings into the United 
States with intent to pass, publish, utter or sell, or keeps in possession or 
conceals with lilîe intent any falsely made, forged, counterfelted, or altered 
obligation, or other security of the United States, shall be punlshed by a 
fine of not more than five thousand dollars, and by imprisonment at hard 
labor not more than flfteen years." U. S. Comp. St. 1901, p. 3671. 

Under this section it is made a crime to pass, utter, publish, or sell 
any countérfeit obligation of the United States, if the act be done with 
intent to defraud. It is also a crime to attempt to pass, utter, publish, 
or sell any such countérfeit obligation, if done with intent to defraud. 
It is also made a crime to bring such a countérfeit obligation into the 
United States, with the intent to pass, publish, utter, or sell it, ir- 
respective of intent to defraud. Then it is made a crime to keep in 
possession or conceal any falsely made, forged, or counterfelted ob- 
ligation or other security of the United States "with like intent." It 
is contended that, where there is mère possession with knowledge of 
the countérfeit character of the obligation, it is necessary to charge in 
the indictment, and prove, not only an intent to defraud, but an in- 
tent to pass, publish, utter, or sell the same. In short, that one who 
passes, etc., or who attempts to pass, etc., must do so with intent to de- 
fraud, but that mère possession of such a countérfeit, and keeping in 
possession with knowledge of its character, and with intent to use it 
to defraud, is not a crime. 

I do not so construe this section of the Revised Statutes. The words 
"with like intent" refer to the intent to defratid, not to ail of the in- 
tents previously named, or to the intent attached to bringing counter- 
feits, etc., into the United States. Possession with intent to defraud, 
or with intent to pass, or utter, or sell, or publish, is sufficient. Mère 
possession with knowledge of the countérfeit character is not suffi- 
cient. There must be, with keeping in possession, an intent to defraud. 
An intent to pass or utter countérfeit silver certificates as good and 
genuine for a considération would be an intent to defraud. It is plain 
that Congress intended to make the intent to defraud the criminal in- 
tent; for the section starts o£f by saying, "Every person who with in- 
tent to defraud" does certain things, or who attempts to do certain 
things, or who brings certain counterfeits into the United States with 
intent to pass, etc., or who keeps in possession or conceals any coun- 
térfeit, etc., "with like intent," meaning plainly the main intent first 
mentioned, is to be punished. 

As the objection is as to the indictment, which charged an intent to 
defraud and did not charge an intent to pass, utter, publish, or sell, 
and the évidence showed possession of countérfeit silver certificates 
with knowledge of their character and an intent to pass, or utter, or sell 
same — that is, dispose of same as genuine — and thus defraud the tak- 
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er or takers, and the jury was told they must find such intents in order 
to convict, and did so find, I hold the conviction good. I am not will- 
ing to hold, in face of the statute referred to and quoted, that it is 
not a crime to hâve and keep in possession, knowing their spurious 
character, counterfeit silver or gold certificates, with intent to defraud 
some person or persons therewith. I think the statute, reasonably 
construed to effectuate the plain intent thereof, makes such a posses- 
sion with such knowledge and such an intent a crime. 
The motion in arrest of judgment is overruled. 



JAMES DE FREMERY & CO. v. UNITED STATES. 

PASCAL, DUBEDAT & CO. v. UNITED STATES (four cases). 

(Circuit Court, N. D. Californla. April 13, 1909.) 

Nos. 13,552-13,556 (1,642-1,646). 

Ctjstoms Dutiks (§ 31*)— Measubement— Gauge of Vebmuth. 

Tarife Act July 24, 1897, c. 11, § 1, Schedule H, par. 296, 30 Stat. 174 (U. 
S. Comp. St. 1901, p. 1654), provides that any excess over one plut or one 
quart found in bottles of vermuth "stiall be subject to a duty of flve cents 
per pint or fractional part tliereof." Helâ, that such duty should be as- 
sessed on each bottle containing such excess, rather than on the basis of 
the total excess per case or per importation. 

[Ed. Note. — For other cases, see Customs Duties, Dec, Dig. § 31.*] 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 

Stanley Jackson, for importers. 
Robert T. Devlin, U. S. Atty. 

VAN FlyEET, District Judge. Thèse cases involve five several ap- 
peals from décisions of the Board of General Appraisers sustaining 
the action of the collector of customs at San Francisco in ascertaining, 
assessing, and collecting duty on certain importations of vermuth 
from France. While the appeals are sçparate, they ail involve but 
one and the same question, and that one of law, the facts not being 
in controversy, and, having been briefed and submitted as one case, 
may be so considered. 

The importations were by the case of one dozen quart bottles each, 
and the ascertainment of the duty, except as to the rate, which is fixed 
by the reciprocity treaty with France, fell within the provisions of 
Tariflf Act July 24, 1897, c. 11, § 1, Schedule H, par. 296, 30 Stat. 174 
(U. S. Comp. St. 1901, p. 1654), by the terms of which, so far as perti- 
nent, vermuth is taxed as follows: 

"In bottles or jugs, per case of one dozen bottles or jugs, containing each 
not more than one quart and more than one pint, or tvventy-four bottles or 
jugs containing each not more than one pint, one dollar and sixty cents per 
case ; and any excess beyond thèse quantifies found in such bottles or jugs 
shall be subject to a duty of five cents per pint or fractional part thereof ; 
but no separate or additional duty shall be assessed on the bottles or jugs." 

*For other cases see same topic & S numbeb In Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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The bottles being foiuid to contain an excess in quantity over the 
specified capacity amounting to a fraction of a pint each, the collector 
con$trued the paragraph to require the imposition of the excess rate 
upon each bottle; that is to say, in addition to the prescribed case rate, 
he imposed the ejccess duty prescribed by the treaty upon the excess in 
each bottle of the importation as a fractional pint. 

The contention of the importers was that this excess duty should be 
levied upon the whole or aggregate quantity of the excess found in the 
importation at the specifjed rate per pint or fraction thereof, or, as 
an alternative, that as the unit of duty is the case the duty should be 
levied on the excess per case at the rate provided, and not on the excess 
in each bottle assessed separately. Their protests to the Board of 
General Appraisers having been overruled, they hâve applied to this 
court for a revision ; the sole question being as to the propriety of the 
construction thus given the act. 

As a matter of first impression the appellants make a strong and 
persuasive présentation in favor of their construction of the paragraph 
in question ; and their vièw is sustained by the United States District 
Court oi Porto Rico in the case of United States v. Cerecedo (T. D. 
^7,706), where the précise point was involved. But unfortunately for 
that view the décision of the lower court in the Cerecedo Case has, 
since the submission of thèse appeals, been reversed by the Suprême 
Court of the United States (209 U. S. 337, 28 Sup. Ct. 532, 52 L. Ed. 
821), and the construction given to the provision by the collector and 
the Board of General Appraisers sustained. As that case is décisive 
of the question hère, it results that the ruling of the Board of General 
Appraisers must be affirmed in each instance. 

Judgments may be entered accordingly. 



SHKAR ot ux. V. SINGER SEWING MACH. 00. 

(Circuit Court, E. D. Peunsylvania. Juue 18, 1909.) 

No. 410. 

Masteb and Servant (§ 305*)— ^Master's Liability fob Acts of Servant- 
Torts COMMITTED IN PEErOHMANCE OF DrTT. 

Where an employé of a sewing machine company, sent ont to loolc up 
and take back leased machines, committed an assault in attempting to 
take a macliine from a lessee, tlie company was liaWe thereïor, although 
he acted contrary to his instructions. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
]223, 1224; Dec. Dig. § 305.»] 

■ At Law. : On motion for judgment notwithstanding the verdict. 

William O. Armstrong, for plaintififs. 

■ Arthur B. Eaton, for défendant. 

HOLLAND, District Judge. This is a clairn for damages on the 
part of the plaintifïs for injury to Clara Shear, the wife of Meyer 
Shear, resulting from an alleged assault committed upon her by one 

:*For other cases see same topio & S numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Harry Stoops, employed by the défendant company. It appears from 
the testimony of h. W. Tallman, supervising agent for the Philadelphia 
Division of the Singer Sewing Machine Company, that Mr. Stoops was 
an employé of the défendant. In response to the question as to wheth- 
er Stoops had been sent to take back the machine, Mr. Tallman stated : 

"Where tliey were willing to give them up. Mr. Stoops' positiou was one of 
huiiting up lost cases; people that had luoved without giviiig us their aâ- 
dress. Mr. Stoops was put on the trail and looked up the case. If he found 
the case, and the people were willing to give up the machine, he had author- 
Ity to talie it ; but he had spécifie instructions not to talte It If there was ob- 
jection. We take it up with the sherifl: under those conditions." 

From this it appears that Stoops was employed in htinting up lessees 
whose places of abode had been changed and had taken the leased ma- 
chines with them upon which payments were still due. In this case the 
plaintifï was a lessee who had moved, and was what was styled a "lost 
case." Stoops called upon her for the purpose of securing the machine. 
The business of fînding thèse "lost cases" and securing the property 
was committed to Stoops by the défendant company, with instructions 
to take a machine when the parties were willing to give it up. Al- 
though instructed by his employer not to take a machine where objec- 
tions were ofifered by the lessee, if he violated thèse instructions in the 
performance of the duty for which he was employed, and secvtred the 
machine or attempted to secure it by violence, and inflicted an injury 
upon the plaintifï, instead of proceeding under the lease as directed, 
his employer would be liable, and the questions as to whether he was 
acting within the scope of his employment, and whether he committed 
the alleged assault, were questions properly to be determined by the 
jury. Grant v. Singer Co., 190 Mass. 489, 77 N. E. 480, 6 L. R. A. 
(N. S.) 567 ; McClung v. Dearborne, 134 Pa. 396, 19 Atl. 698, 8 L. 
R. A. 204, 19 Am. St. Rep. 708 ; Brannan v. Merchant Co., 20-5 Pa. 
258, 54 Atl. 891. 

Thèse questions were accordingly submitted to the jury, and a ver- 
dict was rendered in favor of Clara Shear, the wife, in the sum of 
$200. The défendant had submitted a point requesting binding in- 
structions in its favor, which was refused by the court, and in accord- 
ance with the Pennsylvania practice act a motion was duly filed moving 
the court to enter judgment non obstante veredicto. 

As the questions involved were questions entirely for the jury, and 
not for the court, the motion of the défendant for judgment notwith- 
standing the verdict must be overruled ; and it is so ordered. 
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CHICAGO, R. I. & P. RT. 00. et al. y. INTERSTATE COMMERCE 
COMMISSION et al. 

CHICAGO, B. & Q. R. CO. et al. v. INTERSTATE COMMERCE 
COMMISSION. 

(Circuit Court, N. D. Illinois, E. D. August 24, 1909.) 
Nos. 29,247, 29,472. 

1. Commerce (§ 85*)— Interstate Commerce Commission— Pc webs. 

The Interstate Commerce Act (Act Feb. 4, 1887, c. 104, § 15, 24 Stat. 
384 [U. S. Oomp. St. 1901, p. 3165]), as- amended by Hepburn Act .Tune 
29, 1906, c. 3591, § 4, 34 Stat. 589 (U. S. Comp. St. Supp. 1907, p. 900), 
does not conter power on the Interstate Commerce Commission to lower 
through rates between certain , points, as between Atlantic seaboard 
points and Missouri river points, and between Mississippi river points 
and Denver, without changing tbe rates to intermedlate points, or flnding 
that existing rates are unjust or unreasonable, or otberwise in violation 
of the act; the sole purpose and effect being to arbitrarily create zones 
of trade, tributary to giveri trade and manufacturing centers, and counter- 
act the commercial advantages possessed by certain cities by reason ot 
their geographical position or otherwise, by giving Atlantic coast and 
Missouri river cities an artiflcial advantage over intermedlate points in 
shipments to the Missouri river and westward to points east of Denver, 
and ,the east Mississippi cities, and Denver an advantage over Missouri 
river cities to points west of Denver. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 85.*] 

2. Commerce (§ 98*) — Interstate Commerce Commission- Review op Orderb 

BY THE Courts. 

Orders made by the Interstate Commerce Commission, which are be- 
yond the power conferred on it by the statute, are subject to review by 
the courts, which may enjoin their enforcemeut. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 98.*] 

Baker, Circuit Judge, dissenting. 

In Chancery. On motion in one case for permanent injunction, and 
in tlie second case for a preliminary injunction. 

In No. 29,247: 

W. D. McHugh and Colin C. H. Fyffe, for complainants and inter- 
vening co-complainants. 

Edwin W. Sims, U. S. Atty., and Luther M. Walter, Sp. Asst. U. 
S. Atty., for défendant. 

John H. Atwood and John L. Webster, for intervening codefendants. 

In No. 29,472: 

W. D. McHugh and S. A. Lynde, for complainants. 

Edwin W. Sims, U. S. Atty., and Luther M. Walter, Sp. Asst. U. 
S. Atty., for défendant. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

GROSSCUP, Circuit Judge. The bill in No. 29,247 is to restrain 
the Interstate Commerce Commission from putting into force an or- 
der entered June 24th, 1908, relating to rates from the Atlantic sea- 

*For other cases see same topic & § ncmbbk lu Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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board to the Missouri River. Since the filing of the bill, six raiiroads, 
other than the complainants, hâve intervened ; as also nine individuals 
and corporations, représentatives of the trade and manufacturing in- 
terests of St. Louis, Chicago, Milwaukee, Détroit and Cleveland. To 
défend the order, certain commercial and manufacturing firms in 
Missouri River cities hâve also intervened. Indeed, the contest, in 
its larger aspect, is a contest, not so much between the shippers and the 
raiiroads, as between the commercial and manufacturing interests of 
the Missouri River cities and of the Atlantic seaboard on the one part 
(their interests being identical) and the commercial and manufacturing 
interests of what is known as the Central Trafifîc territory (the territory 
west of Bufïalo, Pittsburg and Parkersburg, and east of the Missis- 
sippi River) on the other part. 

The bill in No. 29,4:7'3 is a bill to restrain the Interstate Commerce 
Commission from putting into force an order entered on the 3d day of 
March, 1909, on complaint of George Kindel, a manufacturer of Den- 
ver, Colorado, relating to joint rates from Chicago and St. Louis to 
Denver; the question raised, in its larger aspect, being again a ques- 
tion, not so much between the shippers and the raiiroads, as between 
the commercial and manufacturing interests of Denver and of the ter- 
ritory east of the Mississippi River on, the one side, and the commer- 
cial and manufacturing interests of the Missouri River cities on the 
other. 

Case No. 29,347 is on final hearing, while case No. 39,472 is upon a 
motion for a temporary injunction upon the bill and a demurrer there- 
to. In the latter case certain affîdavits were filed which, in view of the 
conclusion to which we hâve corne, it is unnecessary to consider. 

The rate now in force from the Atlantic seaboard to the Missouri 
River, on first class matter, is $1.47 per hundred pounds. The pro- 
posed réduction by the Commission is to $1.38 per hundred pounds. 
The through rate now in force on the same matter from the Atlantic 
seaboard to the Mississippi River is 87 cents per hundred pounds, 
which, plus the through rate from the Mississippi River to the Mis- 
souri River (60 cents per hundred pounds) makes the same total, 
$1.47 per hundred pounds, as the rate from the Atlantic seaboard 
to the Missouri River. It is not proposed by the Commission that thèse 
through rates, or either of them, should be reduced. On the contrary, 
the Commission proposes to retain them, to the end that the manu- 
facturers and jobbers on the Atlantic seaboard may deliver their goods 
to the Missouri River cities on a joint rate nine cents less per hundred 
pounds on first class matter (and a corresponding differential upon 
second, third and fourth class matter) than would be done if the 
goods, or (in the case of manufacturing) the raw material going into 
the goods, were first sent to the cities in the Mississippi River terri- 
tory, and then re-sent from those cities to the Missouri River cities. 

The joint rate now in force from Chicago to Denver, on first class 
matter, per hundred pounds, is $2.05, and from St. Louis to Denver, 
$1.80. The proposed réduction by the Commission is to $1.80 in the 
Chicago rate, and $1.62 in the St. Louis rate — ^the through rates, how- 
ever, from Chicago and St. Louis to the Missouri River cities, and 



682 171 FEDERAL REPORTEE. 

from the Missouri River cities to Denver, to remain unchanged— the 
effect of which will be that the manufacturers and jobbers to the east- 
ward of the Mississippi River may dehver their goods to Denver at a 
joint rate of 23 cents less per hundred pounds, on first class matter — 
and a corresponding difïerential on second, third and fourth class mat- 
ter — ^by way of St. Louis, and approximately the same by way of 
Chicago, than wouW be donc if the goods, or, in the case of manufac- 
turing, the raw material, were first sent to the cities along the Missouri 
River and then re-sent from those' cities to Denver ; from which it is 
apparent that, whatever may be the principle on which thèse orders are 
based, the effect will be, by means of the differentials named, to pro- 
tect to a certain degree the Missouri River jobbers and manufacturers 
within a given zone of territory against the jobbers and manufacturers 
m the Central Traffic Association territory, and to protect, to a cer- 
tain degree, the Denver jobbers and manufacturers, within a given 
zone of territory, against the compétition of the Missouri River jobbers 
and manufacturers, as also to open up to the Atlantic seaboard, in its 
trade with both the Missouri River and. the Denver zones of territory, 
the advantages contained in the differentials, against the compétition 
of both the intervening Central Traffic Association territory and the 
Missouri River territory. That such a power, exercised upon any 
principle outside of cost of carriage, or the conditions created by com- 
pétitive carrying lines, or any other natural conditions, and exercised 
with substantial effect — power artificially to apportion out the country 
into zones tributary to given trade centers to be predetermined by the 
Commission, and non-tributary to others — would be a power essen- 
tially différent in principle from the mère power of naming rates that 
are reaisonable, is, we think, too clear on its face to render discussion 
necessary. 

':' There is no testimony that the cost of carriage from the Atlantic 
seaboard to the Missouri River, or the cost of carriage from Chicago 
and St. Louis to Denver is less on through traffic than on traffic that 
goes first to the Mississippi River and then is re-shipped to Missouri 
River cities, or that goes first to Missouri River cities and then is re- 
shipped to Denver. On the contrary, it was stated at the argument and 
not controverted, in the case of shipments from the Atlantic seaboard 
to the Missouri River cities, that the cost of service is not greater on 
re-shipments than on through shipments. Cost of service, therefore, 
is neither the principle upon which the Commission's orders are found- 
ed nor the purpose for such orders. 

There are no natural compétitive carrying lines, such as the water 
lines that affect rates to Minneapolis and St. Paul, or to the Gulf cities, 
or to the Pacific Coast, that call for or suggest a less joint rate in ei- 
ther of thèse cases than the sum of the two through rates. Indeed, no 
suggestion, based upon compétitive lines of carriers, or upon increased 
cost of service, or upon any other considération than the one here- 
after named, is offered as a reason for the orders of the Commission 
involved. 

What then is the principle upon which the orders of the Commission 
are based ; what their purpose ; and what will be their effect ? Upon 
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the answer to thèse questions the power of the Commission tô make the 
orders turns. 

The trade centers of the country, as they exist to-day, hâve growu 
up as the resuit of conditions, some of them natural, and some of them 
more or less artificial. For many years the Mississippi River was the 
country's frontier. To reach it, the eastern roads were built and con- 
soUdated, and at the Mississippi River they stopped. In time the fron- 
tier was pushed to the Missouri River. To reach that country, the 
western roads were built ; from the Mississippi River they started ; 
and at the Missouri River ail the earlier ones stopped. The Missis- 
sippi River thus became a dividing Une between the eastern and the 
western system of carriers, and on that account, perhaps more than for 
any other reason, became what is known as a base line for the fixing- 
of through rates; that is to say, through rates from the Atlantic sea- 
board were made to the Mississippi River somewhat less than the 
sum of the intermediate local rates, and through rates were made from 
the Mississippi River westward somewhat less than the sum of the 
intermediate local rates; no rate, however, through or joint, before 
the orders hère involved, having been made that ignored the Missis- 
sippi River as the base line. Subsequently, the Missouri River became 
a dividing line between the railroads east of it and the railroads west 
of it— becoming at the saime time a base line for the fixing of through 
rates ; that is to say, through rates were made to the Missouri River, 
from the eastward, somewhat less than the sum of the intermediate 
local rates between the rivers ; and through rates were made from the 
Missouri River westward somewhat less than the sum of the inter- 
mediate local rates ; none of the rates, however, ignoring the Mis- 
souri River as the base line. 

That the purpose of the Commission, in the orders involved, is to 
annul thèse conditions upon which the trade certters of the country 
hâve grown up, interposing a rate-making principle entirely différent, 
is not controverted. That principle, as stated by the Commission itself, 
in its most gênerai terms, is that the rates "through" the basing lines — 
that is, from any point east of such basing line to any point west of 
such basing line — shall always be less than the sum of the rates from 
the initial point to the basing line and from the basing line on to the 
point of delivery. As thus stated, the principle, abstractly, may not 
be wrong. We are not prepared to say that the Commission bas not 
power to enter upon a plan looking toward a System of rates wherein 
the rates, for longer and shorter hauls, will taper downward accord- 
ing to distance, provîded such tapering is both comprehensively and 
symetrically applied — applied with the design of carrying out what 
may be the économie fact that, on the whole, it is worth something less 
per mile to carry freight long distances than short distances. 

But it does not follow that power of that character includes power, 
by the use of differentials, to artificially divide up the country into 
trade zones tributary to given trade and manufacturing centers, the 
Commission, in such case having, as a resuit, power to prédétermine 
what the trade and manufacturing centers shall be ; for such a power, 
vaster than any that any one body of men bas heretofore exercised. 
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thougli wisely exerted in spécifie instances, would be putting in the 
hands of the Commission the gênerai power of hfe and death over 
every trade and manufacturing center in the United States. 

New, is it this power — the one last stated — that the Commission, in 
the orders before us, is actually exerting? And will the effect of 
thèse orders be to put such power, on the part of the Commission, into 
substantial effect ? Thèse are the questions on which thèse cases turn. 

That the Commission, in the orders under considération, is entering 
upon the exercise of such power, and intentionally doing it, is, we 
think, clearly shown : 

(a) By the express avowal of the Commission, in the body of its 
opinion in case No. 29,247 (giving the reasons why the inter-river 
rates are not reduced). The occasion that gave rise to the order in 
favor of the Missouri River cities was the complaint that St. Paul 
and Minneapolis could invade territory naturally tributary to the Mis- 
souri River cities, because of the lower joint rate from the seaboard 
to the Twin Cities than from the seaboard to the Missouri River cities ; 
and one of j:he purposes of the Commission in reducing the rate be- 
tween the Mississippi and the Missouri Rivers, as part of the seaboard- 
Missouri River joint rate, undoubtedly was to ameliorate that disad- 
vantage. But that an additional purpose was to protect the Missouri 
River cities agamst the compétition of the trade and manufacturing 
of the Central Traffic Association territory, and to give to the Atlantic 
seaboard advantages in rates over Central Traffic territory, is clearly 
set out in the opinion, as follows: 

"Tliat îf the local rates between tlie Mississippi and Missouri Rivers were 
reduced, it would give the sarue degree of advantage to ail the produclng fiiid 
distributing centers on and east of the Missouri River, and their relative ad- 
vantages and dlsadvantages would not be changed ;" 

And also by this further paragraph in the opinion: 

"It seems patent that any change in the rates east of the Mississippi River, 
even if warranted, would fail to accompllsh what the eomplainants désire, be- 
cause whatever of advantage accrued therefrom to Missouri River cities, would 
accrue to a like degree or extent to their principal compétitive commercial 
ceuters ;" 

(b) By the fact that there was no inquiry by the Commission re- 
specting the "reasonableness" or "unreasonableness" of the rates be- 
tween the Mississippi River and the Missouri River, or between the 
Missouri River and Denver, other than on the zone theory of appor- 
tioning trade — no attempt to arrive at a rate that would be reasonable, 
other than on the postulate that there must be a differential against the 
Central Traffic territory in favor of the Missouri River cities, and 
against the Missouri River cities in favor of Denver; and by the fact, 

(c) That the Commission, under circumstances inviting explanation, 
does not disavow its claim of power, or the effect of thèse orders. The 
excerpt quoted from the Commission's opinion in the Missouri River 
rate hearing, wàs used as the ground upon which the preliminary order 
in No. 29,347 was chiefly based. Sinçe that time, the Commission has 
.spoken in the Denver rate hearing and also in its annual report. In 
neither has there been a disavowal of the power said to be claimed or 
the effect said to be produced; and 
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(d) By the differentials themselves — differentials in both cases that 
bear no indication whatever that they are parts of a comprehensive 
and symmetrical tapering System based on the possible économie fact 
that, on the whole, it is worth less per mile to haul long distances than 
short distances ; but, on the contrary, differentials that are applied at 
given lines abruptly and decidedly— just so adjusted as to protect the 
one zone against the compétition of the other. Indeed, it is our judg- 
ment that the Commission believes itself possessed of this power — 
claims such power as belonging to it under the law, and as bénéficiai 
to the trade and commerce of the country — and that if the question 
were put plainly to that able body of men, there would be no effort to 
conceal their ultimate purpose under any pretext that, in the orders 
under review, they were dealing merely with the "reasonableness" or 
"unreasonableness" of the spécifie rates involved. 

Such being, in our judgment, the principle on which the orders were 
actually based, and the purpose of the Commission, the question re- 
mains, what is their substantial effect? Much testimony on that ques- 
tion bas been introduced. A manufacturer of fiber cans in Détroit, 
testifies that bis principal competitors are on the Atlantic seaboard ; 
that from the east he gets his raw material, paying regular railroad 
rates ; that considering the rates as they now are, the eastern man gets 
to the Missouri River country on an even basis with him ; but that if 
the differential in the order is applied, it will give to the seaboard, 
as the place for the manufacturing of cans, an advantage in trade with 
the Missouri River cities that will put the Détroit manufacturer, so 
far as that field is concerned, out of business. "Business is done on 
such a close margin that that would control the business. He [the east- 
ern competitor] would get it and I would lose it." In other words, in 
such manufactures, where the Central Traffic Association territory 
must bring its raw material, or a substantial part of it, from the east, 
with no differential in their favor, the differential that the Commission 
applies, in the orders before us, would make it commercially disadvan- 
tageous to hâve the manufactory located in Central Traffic Association 
territory. Or, as Mr. Hill tells us, respecting the application of zone 
rates in Australia, the centers of manufacturing and trade would build 
up at the ends of the lines only. 

The Sherwin-Williams Company, manufacturers of varnish, paint, 
etc., at Cleveland, say: 

"Raw material brought into the seaboard and shipped west to Chicago and 
the Mississippi River is on the basis of fourth class rate. The same is triie 
with regard to the manufactured product. Were the manufacturerfs on the 
seaboard allowed the differential of four cents between the rivers, I can see 
no other way but what it would actually close the varnish factorlea M'est ol 
Buffalo if such a comblnatlon were strong enough or cared to control the eh- 
tlre output." 

And again: 

"Assuming our profits were 20 cents a hundred pounds and the new ad- 
justment oceasioned a diminution of profits to 16 cents, I think ouf estab- 
lishment would be wiped out of business. There is no question but that the 
eastern manufacturers would flU the territory with their salesmen and get tbe 
business until you could not do business at a profit." 
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Whitelaw Brothers, of St. Louis, jobbers and commission merchants 
in heavy chernicals, say: That should an attempt be made to add to 
the advantage that Missouri River cities alrea;dy get in the way of 
carload cbmmodity rates — two, three, five, seven or nine cents a hun- 
dred more — the resuit would be that they could not do business in the 
Missouri .River country; "that two cents a hundred iti the lot of mer- 
chandisè that we handle is our profit, and we don't always get it." 

Other witnesses testify to the same efïect; many of them admitting, 
however, that the difïerential would not wipe out their profits ; but ail 
of thèse insisting that the very fact that their seaboard competitors 
could say to the merchants in the Missouri River country that the sea- 
board had an advantage of nine cents in freight over the intervening 
Central Traffic Association territory would create such an impression 
upon the minds of the Missouri River dealers as to put the manu- 
facturers in the intervening territory at a great disadvantage. 

It was said at argument that in none of thèse cases was the entire 
profit wiped out — that in many cases, on the contrary, in Central Traf- 
fic territory, owing to natural advantages, the profits even then would 
remain larger to the Central Traffic territory manufacturer than to his 
seabôai"d competitor. , But that is not the point of the inquiry. The in- 
quiry is not, are the trade and manufacturing of the intervening zone 
put out ôf compétition; but are they, by this artificial dififerential, put 
at a disadvantage in compétition that they otherwise would not sufifer ; 
for unless the Commission has power over the trade and manufactur- 
ing bi the country, every commercial house and manufacturer is en- 
titlèd to ail the advantages that their natural situation gives them. 
And why, unless the efifect is a substantial one, was it sought by the 
initiating commercial and manufacturing interests of the Missouri 
River cities, and why is it asked for by the manufacturing interests of 
the seaboard? Is it not ehough, upon the question presented to us, 
that the change is wânted by thosê, who know better than we do, its 
value to them, and is resisted by those, who know better than we do, 
its disadvantages to them? Indeed, but for the consciousness of the 
Commission that by such difïerentials natural advantages in the way 
of compétition could be overcome, thèse orders would never hâve been 
entered, for their very purpose was to countervail the differentials that 
the Twin Cities, by reason of their natural situation, had been obtain- 
ing — dififerentials only a little larger than the ones hère involved. 

That being the case, the question recurs, what power, on this subject 
did Congress intend to conf er upon the Commission ? The manuf ac- 
turefs of the Atlantic seaboard say that inasmuch as their competitors 
in the Central Traffic Association territory are in doser proximity, 
both to the consumers of the West and to the raw material originating 
in the West, as in the case, for instance, of the shoe and leather în- 
dustry, it is only fair that a rate dififerential may be intorposed that, 
to some extent, will counterbalance such disadvantages. : Did Congress , 
intend, in the Interstate Commerce Act, that this cQunterbalancing 
power should be given to the Interstate Commerce Commission? The 
rnerchants and jobbers of the Missouri River cities claim that as 
agaihst the merchants and jobbers of St. Louis, Chicago and Milwau- 



CHICAGO, R. I. & P. RT. CO. V. INTERSTATE COM, COMMISSION. 687 

kee, the jobbing centers next contiguous to them (and it appears that 
the jobbing trade is largely dépendent upon contiguity), they are fair- 
ly entitled to the trade of the Missouri River territory ; and likewise, 
the merchants and jobbers of Denver, as against the merchants and 
jobbers of the Missouri River cities next contiguous to them, claim 
that they are fairly entitled to the trade of the territory tributary to 
Denver. Did Congress intend to confer upon the Commission, through 
its supervision over rates, power to détermine the fairness of such 
claims, and to carry out such détermination? The protective tarifï 
policy of the nation, as a nation, against the compétition of alien na- 
tions, has been carried out by Congress in the imposition of rates or 
burdens upon imported articles. Did Congress intend, in the Inter- 
state Commerce Act, to extend that principle so as to bave it protect 
given zones into which the country, intraterritorially, might be divided, 
against the natural advantages of contiguous zones, to be efïectuated 
by the fixing of carrier rates as the gênerai protective principle is 
eiïectuated by the fixing of customs rates by Congress? If so, the 
first and necessary step would hâve been to hâve conferred upon the 
Commission power, full and express, to fix rates. 

But when we corne to the Interstate Commerce Act (Act Feb. 4, 
1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), we find 
that Congress has left the fixing of rates initially, not with the Com- 
mission, but with the railroads. The sole power conferred upon the 
Commission is, in any given case of a rate being found unreasonable 
in the amount charged, or unduly discriminatory between individuals 
or localities, to command the carrier to desist, and, as a corrective, to 
name a rate in the place of such given rate that will not be unreason- 
able or unduly discriminatory. Thèse provisions, as we read them, 
were designed, so far as localities are a factor in the question, to pre- 
vent localities from being built up or destroyed by artificial rates, not 
to continue the policy that, by artificial rates, builds up and destroys 
localities — to take away from the railroads the power of life and death 
over the manufacturers and commerce of given localities, not to trans- 
fer such power to the Commission or any other single body of men. 
Possibly there remains to the railroads, as the law now stands, power to 
lower the rates "to what the traffic will bear" — temper the rates to pe- 
culiar conditions — in the case of some new promise of commerce strug- 
gling to get upon its feet; moved thereto, as a matter of course, by 
their judgment that what may appear to be largely a matter of benev- 
olence now will turn out to be a sagacious and profitable planting of 
seed. But surely Congress did not intend to invest the Commission 
with power to compel the railroads to make such ventures. Nor could 
the railroads themselves enter upon them as parts of a scheme to re- 
arrange trade zones and trade centers. Indeed, it was largely upon 
the complaint that such power was the exercise of arbitrary power, 
and was being usurped by the railroads, that led Congress, in the first 
instance, to enact the Interstate Commerce Act; and until Congress 
speaks with more certainty than it has already spoken, we do not feel 
at libei"ty to read into the act an intention that the manufacturers and 
commerce of any given locality bave, by the enactment of the Inter- 
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State Commerce Law, simply been changed from the keeping of the 
railroads to that of the Commission. 

The right of the courts to review thèse orders is challenged, and 
Union Bridge Company v. United States, 204 U. S. 364, 27 Sup. Ct. 
367, 51 L. Ed. 523, is urged upon us as a ruling of the Suprême Court 
of the United States that the finding of the executive power of the 
Government, when such finding is constitutionally committed to tlie 
executive power by law, shall not be reviewed by the courts. With 
that case, we hâve no dispute. In that case the act clearly put it with- 
in the power of the Secretary of War to détermine whether the bridge 
involved was an unreasonable obstruction of the Allegheny River; and 
the bestowai of that power on the Secretary of War was held to be 
constitutional. The whole question, therefore, in that case, was a 
question of fact, constitutionally committed by the law to the executive 
department of the Government. 

But in the case hère, the question involved is not a question of fact, 
but a question of power — the question is not whether, by the applica- 
tion of correct principles, a given rate has been decided by the Com- 
mission to be unreasonable, but whether the principles applied are 
themselves within the power of the Commission ; for Congress did not 
intend to confer upon the Commission power to do by indirection what 
it could not directly do^did not intend to include within the word 
"reasonable" every power over the trade and manufacturing of the 
country that the Commission should détermine it was reasonable that it 
(the Commission) should possess. 

Again, it is urged that though the effect of the order in the Missouri 
River case is to discriminate in favor of the Atlantic seaboard and the 
Missouri River cities against the Central TrafHc territory, and in the 
Denver case in favor of Denver and the east Mississippi River country 
against the Missouri River cities, the discrimination is n'ot "undue" 
within the meaning of the Interstate Commerce Act; and that there- 
fore the Courts hâve no power to enjoin. The difficulty with this argu- 
ment is that it draws no distinction between the power that the Com- 
mission is actually given — a power that carries with it, as a necessary 
incident, the right to make discriminations if they be not "undue" — 
and a power that the Commission is usurping ; no distinction between 
the case where the question is whether a lawful power is unlawfully 
exercised, and a case where the question is, is there any law at ail for 
the power claimed. Were the Commission exercising its power under 
the Interstate Commerce Act, attended with discrimination, the ques- 
tion would be whether the discrimination was "undue." But hère the 
question is not one of discrimination, due or undue, under the Inter- 
state Commerce Act ; but has the Commission any power to do what it 
is seeking to do? No question of discrimination being "undue" arises, 
except in the wholly différent sensé of whether the advantages and 
disadvantages artificially accruing to the localities affected are sub- 
stantial enough to call for the interposition of a court of equity. 

In No. 39,247 a permanent injunction will be granted. 

In No. 29,472 the temporary injunction prayed for will be granted. 

It must be understood, however, that thèse orders of the Commission 
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are enjoined solely because, in our judgment, they lay upon the com- 
merce and manufacturing of the localities affected an artificial hand 
that Congress never intended should be put forth, and therefore are 
outside the power conferred on the Commission by Congress ; for with 
the question of a réduction in rates, or a re-adjustment of rates, from 
which such artificial results hâve been eUminated, we are not now 
deahng. 

KOHLSAAT, Circuit Judge, concurs. 

BAKER, Circuit Judge (dissenting). Bv the Hepburn act (Act 
June 29, 1906, c. 3591, § 4, 34 Stat. 589 [U. S. Comp. St. Supp. 1907, 
p. 900]), the following provision, among others, was added to the inter- 
state commerce law (Act Feb. 4, 1887, c. 104, § 15, 24 Stat. 384 [U. 
S. Comp. St. 1901, p. 3165]): 

"It shall be its [the Commlssion's] duty, wlieiiever, after full hearing upon 
a complaint, * * * it shall be of the opinion that any of the rates, or 
charges whatsoever, demanded, charged or eollected by any common carrier or 
carriers * * * are unjust or unreasonable, or unjustly diseriniinatory, 
or imduly preferential or prejudicial, * * * to détermine aud prescribe 
what will be the just and reasonaWe rate or rates to be thereafter observed 
in such cases as the maximum to be charged. * * * Ail orders * « * 
shall take efCect within such reasouable time, not less than thlrty days, and 
shall continue in force for such period of time, not exceeding two years, as 
shall be prescribed in the order of the Commission, unless the same shall 
be suspended or modifled or set aside by the Commission or be suspended or 
set aside by a court of compétent jurisdictlon." 

Complainants are common carriers whose rates on certain traffic 
are directed to be reduced by the order complained of. Two grounds 
for injunction are alleged. One is that the new rates are confiscatory. 
There is no proof whatever that the rates which the Commission pre- 
scribed as just and reasonable are not sufficient to pay the cost of 
handling that traffic, to cover that traffic's full proportion of mainte- 
nance and overhead expenses, and to return to the carriers an ample 
net profit. Furthermore, proof is lacking that, if the carriers should 
reduce other rates to correct what they claim is the maladjustment 
caused by the Commlssion's order, the réduction would not leave them 
abundant net returns. For the purposes of this hearing, therefore, it 
must stand as an agreed fact that the présent réduction is neither di- 
rectly nor indirectly obnoxious to the charge of taking private property 
without just compensation. 

Discrimination is the other ground adduced by complainants. But 
the alleged discrimination is not against the carriers. It is against cer- 
tain classes of traffic of Chicago and St. Louis and other places simi- 
larly situated. If it be true that loss or in jury will be inflicted by the 
Commlssion's order upon Chicago and St. Louis shippers, they, if any, 
are the ones to complain. Nothing is added to the carriers' case by 
attempting to count upon the grievances of others. 

There is only one aspect that I can discover in which the carriers' 

case remains for considération. If the action of the Commission is 

outside of its lawful powers — if the grant of the rate-making power is 

itself void, or if, the grant being valid, the présent action of the Com- 

171 F.— 44 



690 171 FEDEHAL EEPORTBU. 

mission is not within the grant — the order complained of is the act of 
intermeddlers and trespassers. And on that basis the threatened in- 
vasion of the carriers' revenues would require an injunctive decree, 
whether the réduction would be confiscatory or not, or whether the 
interférence would cause discrimination or not. 

Certain shippers hâve been permitted to intervene and adopt the 
complainants' allégations regarding discrimination. I am doubtful 
of their right to stand in thèse suits as complainants. It is unneces- 
sary, however, to consider that question, for on the évidence they 
hâve failed to establish preponderantly and clearly that the alleged dis- 
crimination is undue discrimination. Take the Détroit fiber-can mak- 
er, for example. He pays 19 cents a hundredweight on the raw ma- 
terial into Détroit and 56 cents a hundredweight on the finished prod- 
uct out to the Missouri river cities. His New York competitor pays 
17 cents on the raw material into New York and 76 cents on the finish- 
ed product out to the Missouri river cities. The Commission's réduc- 
tion of 5 cents a hundredweight, instead of putting the Détroit maker 
under the heel of his Eastern competitor, would merely deprive him of 
a small part of the existing advantage in his favor. On the basis of 
last year's business, the Détroit man might suiïer (if the Eastern mak- 
er should give Missouri river purchasers the vk^hole benefit of the ré- 
duction) a diminution in his $27,000 net profits to the extent of $1,500 
— about five-eighteenths of that part of the net profits attributable to 
the Détroit man's advantage in freight rates. In the other instances 
relied on, a weighing of the testimony leads to the same gênerai con- 
clusion, namely, that if the carriers, of their own initiative, had made 
the réductions in question, the shippers in Central Traffic territory 
could not establish by the évidence in this record that there was undue 
discrimination. If, however, thèse interveners are proper co-com- 
plainants, they are entitled to hâve their existing advantages protected 
from an invasion thàt.has no warrant in law. But since that is the 
same question that arises on the bills of the complainant carriers, it is 
immaterial whether the interveners hâve any better standing than 
that of friendly advisers of the court. 

Is the Commission's order void for want of jurisdiction to make it? 
The question is not whei:her a lawful power or authority lias been 
shown to hâve been wrongly exercised, but whether there is any 
law at ail for the power or authority claimed and exercised. 

No contention is made that the portion of the Hepburn act herein 
above quoted is void on account of its being an unconstitutional délé- 
gation of législative power. I assume, in the absence of spécifie as- 
sault, that the précédents hâve virtually placed that question beyond 
profitable debate. If Congress cannot constitutionahy make a gênerai 
déclaration that the rates shall be reasonable and not unjustly discrim- 
inatory, and then trust an executive body to hear évidence and décide 
questions of fact respecting reasonableness and just discrimination, 
the power of Congress ovér rates would be worthless, for it would 
be utterly impracticable for Congress itself to make enactments to cov- 
er the spécifie instances. 
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No contention is directly made that fhe rate provision of the Hep- 
burn act is void for indefiniteness and uncertainty. A direct answer, 
sufScient for présent needs, I think, would be that the instructions to 
the Interstate Commerce Commission are as definite and certain as 
those given by state Législatures to state commissions in commerce 
acts that hâve been upheld by ail the courts. But that the rate pro- 
vision of the Hepburn act is void for indefiniteness and uncertainty 
may indirectly be asserted in and by complainants' proposition that 
the particular way in which, or ground upon which, the Commission 
proceeded in thèse cases to reduce rates is not a way or ground in- 
cluded among those ways and grounds along and upon which Congress 
authorized the Commission to act. 

I find in the rate provision no naming of spécifie grounds upon which 
the Commission must base its action. Such a naming would, of course, 
exclude ail other grounds except those of the same nature. It is true 
that the initiative in rate changing remains with the carriers, and 
that the Commission can take jurisdiction only of those rates that are 
complained of, and can change such rates only after a full hearing. 
But neither can courts, of their own initiative, investigate and décide 
controversies. Limitation of procédure by which a subject-matter 
may be reached is no limitation of the power to deal with the subject- 
matter after it has been reached in accordance with the prescribed pro- 
cédure. And I believe that the judicial department should not claim 
the exclusive right to make wrong décisions which shall be impervious 
to collatéral attack, 

Going further, and assuming that it is proper to inquire into the 
Commission's reasons for making thèse orders, I do not find that com- 
plainants' criticisms are justified. 

Taking the opinion of the Commission in the Missouri river case 
in its entirety, it seems fairly clear to me (though certain parts re- 
moved from their context may create a doubt) that two issues were 
separately considered and pa:ssed upon. The first was the reasonable- 
ness of the $1.47 seaboard-Missouri river rate in and of itself. The 
fact that the $1.15 rate from the seaboard to St. Paul and the Chicago- 
Kansas City rate of 47 cents on traffic destined to Texas common 
points were profitable rates was considered as évidence that on the 
Ijasis of cost of opération the seaboard-Missouri river rate was "un- 
reasonably and unjustly high." The other issue was what, if any, 
réduction could be made "without doing injustice elsewhere." In 
substance, it was found that the St. Paul rate was influenced by lake 
compétition, and the Texas rates by Gulf compétition ; that it would 
not be fait; to the Twin Cities to deprive them of that part of the dif- 
îerence (ail the différence except nine cents) which was fairly at- 
tributable exclusively tô lake corhpetition ; and that the réduction to 
Western jobbers could be made, with probably great benefit to the 
prosperity of the country as a whole by reason of the extension and 
increased usefulness of centers of distribution, and without probably 
uhduly afîecting thè commercial situation of Chicago and St. Louis. 
In short, it seems to me that the Commission took into Gonsideration 
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ail the pertinent facts and circumstances affecting the questions pre- 
sented by the complaints before them. 

If, however, it were conceded that the controlling considération, 
without which the rate would net hâve been changed, was the Com- 
mission's intention to establish additional basing lines, the orders, in 
my judgment, would be within the power granted by Congress. One 
possible System of rate-making would be to adopt the postage method 
of a uniform charge throughout the whole country, irrespective of 
distance. Another would be to divide the country into zones, and 
adopt a uniform charge from any place within one zone to any place 
within another zone irrespective of distance. Another System would 
be to base the charge absolutely upon mileage. None of thèse lias 
ever become established on American railroads (though I believe the 
use of any of them, because not expressly denied, was open to the 
Commission). But, if any serious meaning is to be attributed to thc: 
rate-making provision in the Hepburn act, there should be no doubt! 
that Congress did not intend to deny to the Commission the right to^ 
use the very system which the railroads hâve developed and establish-i 
ed in this country. ' 

While cost of service must not be lost sight of in any System of; 
rate-making, in the American system the prime factor has been the' 
character of the merchandise and the volume of the traffic therein.; 
That is, thè prime factor has been the value of the service to commerce 
rather than thè cost of the service to the carrier. In other words,, 
the prime factor has been to charge what the traffic will bear ; that is, 
not to charge what the traffic will not bear. For example, the dis- 
covery of natural gas in Indiana led to the establishment of steel, 
glass, and tinplate mills, which could be operated profitably on ac- 
count of the cheap fuel. When the natural gas failed, those mills 
would hâve been compelled to quit on account of the high cost of trans- 
porting their manufacturing materials, if they had not obtained very 
cheap coal. The traffic managers of the railroads considered the situ- 
ation and greatly reduced the rates on coal consigned to those mills, 
while maintaining the old rates on the very same kind of coa} from 
the very same fields to other consumers in whose cases the carriers' 
cost of the transportation service was the same. The Indiana Rail- 
road Commission held this not to be an unjust discrimination. This 
illustration gives a glimpse of the statesmanlike breadth of vision 
which traffic managers hâve quite generally employed in building up 
and maintaining the commerce of the country (and thereby the ulti- 
mate interests of their companies). 

The principle of considering what the traffic will bear— what rates 
will best promote traffic as a whole — early led to the establishment o^ 
tapering rates. And while iri former times compétition (or pooling or 
other arrangement to avoid compétition) was influential in determining 
rates to basing points (places common to two or more railroads), 
tapering rates invariably developed on the linés separatelv (in the 
absence of compétition) by reason of the désire to encourage and pro- 
mote traffic. 
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The first consolidations of minor lines into main lines from the EasC 
terminated at Buffalo, at Pittsburg, and at Parkersburg. Through 
those cities was drawn the line that séparâtes Trunk Line territory 
from Central Traffic territory. The next extensions were to Chicago 
and St. Louis — to the line that séparâtes Central Traffic territory from 
Trans-Mississippi territory. The rate from New York to Bufïalo was 
less than the rate from New York to Syracuse, say, plus the rate from 
Syracuse to Bufïalo. The New York-Buffalo haul was on one line, 
and the rate structure was built on the tapering plan. But when the 
new and separate line was extended to Cleveland, the rate from New 
York to Cleveland was likewise made less than the rate from New 
York to Bufïalo plus the rate from Buffalo to Cleveland. And simi- 
larly the rate from New York to Chicago was made less than the rate 
from New York to Cleveland plus the rate from Cleveland to Chicago. 
The same thing was true of traffic from the Pacific coast; the San 
Francisco-Chicago rate being less than the sum of the in and out rates 
of Sait Lake City, Denver, or Kansas City. That is, in considering 
what rate in relation to distance a commodity could pay consistently 
with the largest volume and increase of volume of traffic, it was found 
(railroad économies being empirical) that the tapering plan should, 
as a gênerai rule, be carried across the separate ownerships and across 
the dividing lines between "traffic territories." 

When the fédéral government in quite récent years began to lay 
an effective restraining hand upon traffic management, the separately 
incorporated carriers had not extended the tapering plan across the 
dividing line between Central and Trans-Mississippi territory. Rebat- 
ing was condemned (and may hâve been stopped). Discriminating in 
favor of industries or localities in which the carriers were privately 
interested was condemned (and may hâve been stopped). That was 
unjust discrimination, But the just discrimination which traffic man- 
agers founded on an untainted discernment of commercial conditions, 
growths, relations, and possibilities has never been condemned by 
Congress. Congress has not indicated any disapproval of the rate sy.s- 
tem that was actually develûped between the Atlantic seaboard and the 
Mississippi. The presumption is, I think, that Congress desired the 
development of the tapering system of rates to continue, and expected 
thaf the carriers, when the population and purchasing power of the 
West should hâve sufficiently increased, would extend the same Sys- 
tem beyond that they had brought to the Mississippi. The river is 
insignificant as a physical obstacle. The difficulty of arranging 
through transportation, if not already negligible on accounf of com- 
munity of interests and various intercorporate relations would be no 
greater than it was in the cases of the lines east and west of Buffalo 
and of Pittsburg. The initiative has been left to the carriers; but not 
the ultimate détermination. If the carriers hâve decided that a barrier 
shall stand till they say.otherwise, nevertheless the growth in popula- 
tion and commerce will go on in the West and increasingly call for the 
removal of the barrier. If, by reason of the carriers' refusai, the Com- 
mission is required to act, I believe Congress in the Hepburn act ex- 
pressed its intent that the Commission should be free to employ the 
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System of tap'erîng rates (to be applied as a genefa,!, not an unalter- 
able, rule) ; should be free to make the same kind of discriminations 
that the carriers could lawfuUy make if they had taken the initiative ; 
should be free to consider the value of the service to the country's 
commerce rather than merely the cost of the service to the carriers; 
should be free, while securing to the carriers an ample immédiate re- 
turn, to adjust the rates so as to brihg forth the largest volume and 
increase- of volume of the country's commerce as a whole. 

Complainahts say that such vast poAVer in the hands of the Com- 
mission might be ùsed arbitrarily, to the ruin of particular régions or 
cities. That, of course, is not a conclusive argument that the power 
does not exist. To allow carefully selected public ofïîcers to exercise 
underthe sanctity of their officiai oaths the same power over citiet. 
and régions that the carriers confessedly may exercise does not strike 
me as such a monstrous thing. And if dangers appear in the exercise 
of the grant, I think the remédies lie with the appointive power that 
détermines the personnel of the Commission, and with the législative 
power that can at its pleasure amend or repeal the Interstate com- 
merce law. 



WESTERN R. OF ALABAMA v. RAILROAD COMMISSION OF ATABAMA 
et al. LOUISVILLE & N. R. CO. v. SAME. CENTRAL OF GRORGIA 
RY. CO. V. SAME. NASHVILLE, C. & ST. L. RY. 00. v. SAME. SOUTH 
& NORTH ALABAMA R. CO. v. SAME. 

(Circuit Court, N. D. Alatoma, M. D. July 7, 1909.) 

1. Courts (§ 508*)— Jurisdiction of Pedekal Courts— Suspending Opéra- 

tion OP State Statdte. 

Section 21 of the Déclaration of Riglits in the Constitution of Alabauia, 
which provides that no "power of suspending laws shall be exerciaed ex- 
cept by the I.«glslature," does not affeet the power of a fédéral court to 
enjoin the euforcement of a state statute adjudged to be In violation of 
the Constitution of the United States. 

[Eld. Note. — For other cases, see Courts, Dec. Dig. § 508.*] 

2. Courts (§ 508*) — Fédéral Courts— Prioeity or Jurisdiction— Enjoining 

Pbocebdings IN State Courts. 

Where a fédéral court has aequired exclusive jurisdiction to détermine 
the constltutlonality of a state statute establishing rallroad rates and has 
granted a prèliminary Injuîictlon restralning its euforcement pendente lite, 
it has power, on a proper showing, to enjoin the county solicitors, sheriffs. 
and clerks of the state courts from taklng threatened action to institute 
and prosecute crimlnal and civil sults for violation of such suspended 
statute against the complalnante in the fédéral suit. 

[Ed. Note.— For other casés, see Courts, Dec. Dlg. fî 508.» 
Enjoining proceedings in state courts, see. notes to Garner v. Second 
Nat. Bank, 16 C. C. A. 90; Central Trust Ce. v. Grantham, 27 C. C. A. 
575 ; Copeland V. Bruning, 63 .0. G. A. 437.] 

In Ëquity. On demurrers to supplemental bill. 

This case; is submltted on the demurrers to the supplemental bill by mem- 
bers of the Rallroad Commission of Alabama, and the numerous parties de- 
fendant named as sheriffs, solicitors, and clerks of courts. The allégations 

*For other cases see same topic & § ntjmbbr in Dec. & Am. Digs. I9<V to date, & Rep'r Indexes 
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of the bill are fully set forth In the report of the cases under the style of the 
LoulsvlUe & N. R. Co. v. Rallroad Commission of Alabama et al. (G. C.) 157 
Fed. 944, and Central of Georgia Ry. Co. v. Rallroad Commission of Alabama 
et al. (C. C.) 161 Fed. 925. The grounds of demurrer assigned are numerous ; 
but the substance of them only need be hère stated. 

The demurrers by the commission challenge so much of the bill as seeks 
relief by enjoining the commission from reduclng freight and passenger rates 
below those In force at the tlme of the commencement of the suit, on the 
ground that such relief "restrains législative action on the part of the com- 
mission," and because the "statute conferring the power to reduce rates Is a 
valid enactment of the state, and no facts are shown why the commission 
should be restrained pending the litigatlon." The members of the commission 
f urther demur to so much of the bill as seeks to hâve "superseded or suspeud- 
ed" the acts of the Législature prescriblng the rates complained of, on the 
ground that this court has no jurlsdiction or power to "suspend or supersede 
an act of the Législature of Alabama," and also "because the suspension of 
an act of the Législature Is a législative and not a Judlclal function." 

The défendants named In the bill as sheriffs, clerks of courts, solicitors, and 
deputy solicitors, and each class of state officers, separately and severally, 
demur to so much of the blU as seeks to enjoln thelr exercising thelr func- 
tions in performlng thelr duties as officers of the state of Alabama, respective- 
ly, on the foUowing grounds: They hâve no such connection with the en- 
forcement of the statute as would justlfy maklng them parties défendant 
The maklng of them such parties as représentatives of the state is "an at- 
tempt to make the state a party défendant, and to sue the state in contraven- 
lon to the eleventh aœendment to the Constitution." Such Injunctlon against 
the parties défendant as prayed by blU would amount to restrainlng the 
state courts from acting in cases brought before the courts, and amount to 
an injunctlon against action by the state grand juries ; also, because "clerks 
of courts do not initlate civil or criminal proceedlngs, and perform thelr du- 
ties uuder the orders of the courts of which they are respectively clerks." 
They also demur to so much of the bill and prayer for Injunctlon as seeks to 
restraln "ail other executive and minlsterial officers, state, county, and munici- 
pal, not specifically named In the bill, who are empowered to make arrests 
and exécute warrants," etc., on the ground that It Is not shown that the un- 
named parties, not parties to the bill, bear any relation to or prlvlty wlth, 
or are properly represented by, the officers named, and there Is no alléga- 
tion of conspiracy betweeu the unnamed persous and those who are named as 
défendants. 

Steiner, Crum & Weil and Geo. P. Harrison, for complainants. 
Alex. M. Garber, Atty. Gen., H. C. Selheimer, and S. D. Weakley, 
for défendants. 

JONES, District Judge (after stating the facts as above). Every 
question now raised by the demurrers, though then presented in a 
différent mode, was decided adversely to'the respondents in Central 
of Georgia Ry. Co. v. Railroad Commission of Alabama et al. (C. C.) 
161 Fed. 925, and on appeal the Court of Appeals sustained this court's 
ruling upon the matters raised by the demurrer, except as to the in- 
junctlon to prevent the commission from further réduction of the 
rates before the court, pending the final hearing. 

The considérations which controlled this court in issuing that in- 
junctlon were that as the statutes made the carrier's rates in force 
on January 1, 1907, the maximum rates thereafter, save wherein the 
eight group acts and the passenger statute reduced them, and com- 
plainant insisted on maintalning the rates it actually had in force 
when the suit was brought, and, further, that the statutory rates as a 
whole were unreasonable and confiscatory, necessarily any further re- 
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duction in thosè rates must présent a controversy wliich inevitably 
was included in that already pending, and tlie exercise of tlie power 
to reduce rates, whatever tlie extent or nature of the réductions, could 
hâve no other effect than to raise in another form, without a particle 
of différence in substance, an issue which already formed a part of a 
controversy pending in the court, and could effect nothing more than 
to impede the court in the maintenance of the status quo which, by 
the other injunctions issued at the same time, this court had adjudg- 
ed was the proper status to be observed and enforced pending final 
decree. 

The other ground was: That the commission had no authority to 
reduce statutory rates, and therefore its action should be restrained, 
regardless of the reasonableness of the rates themselves. This view 
was reached on the conclusion that, the spécifie rates complained of 
being fixed by statute, the Législature could not authorize an executive 
agency to change them, except upon the ascertainment by it of some 
State of facts which the Législature itself set forth in the statute, upon 
the happening and finding of which the executive agency might then 
change the rates to the extent such statute provided; that the acts 
conferring power upon the commission to change the statutory rates 
did not thus provide, but, instead, merely authorized the commission 
to change the classifications and rates "from time to time, as condi- 
tions may in its judgment render it expédient or proper to do so" ; 
and that, by thus leaving the whole matter in the uncontrolled and 
undefined discrétion of the commission, the Législature had attempted 
to delegate législative power to the commission in violation of the 
State Constitution, as construed by its highest court. 

The Circuit Court of Appeals did not take this view. It held the 
fair construction of the particular acts was that the rates fixed by the 
Législature in the statutes were commanded to be enforced only un- 
til otherwise ordered by the commission, and that the Législature must 
not be held, in granting the power to alter rates, to intend to confer 
any authority to be exercised at the mère will or caprice of the com- 
mission, but only to confer a power to be exercised reasonably, upon 
the ascertainment by the commission of such conditions as justly enter 
into the réduction or increase of rates, and hence had not attempted a 
forbidden délégation of législative power. 

The opinion of the Court of Appeals, however, did not pass upon 
what might be the duty or power of the court, if the commission acted 
unreasonably in the exercise of the power, making repeated orders, 
reducing spécifie rates, from time to time, while they are being con- 
tested and testimony is being taken, preparatory to final decree. It 
seems différent principles would necessarily apply in a case of that 
kind, than where réductions are made by the Législature itself pend- 
ing contest of the particular rates before the court. The Législature 
could not be made a party to a bill like this. Hère the Railroad Com- 
mission is necessarily a party défendant, and occupies that relation, 
as well as the status of Seing the repository of the power to reduce 
rates from time to time. Taking into considération this dual relation 
of the commission and the nature of the controversy, it would seem 
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iiievitably to follow tliat a court of equity has the right to charge the 
conscience of a party before it not to exercise its power in such man- 
ner, in the preliminary stages of the litigation, as to oppress its oppo- 
nent by changing the issue from time to time, with the further resuit 
of impeding the couit in its efiforts to bring the issues before it to 
final décision. 

2. The demurrer to so much of the bill as seeks to hâve "superseded 
or suspended the acts prescribing the rates complained of," etc., on 
the ground that the "court has no power to suspend or supersede an 
act of the Législature, which is a législative and not a judicial func- 
tion," must be overruled. Section 21 of the Déclaration of Rights in 
the Constitution of Alabama, it is true, déclares tht no "power of sus- 
pending laws shall be exercised except by the Législature." The well- 
known history and intent of this constitutional provision make its 
meaning clear. It has no référence whatever to the admitted power 
and duty of the courts to annul and refuse opération to statutes which 
transgress the fundamental law. To hold otherwise would require the 
court to affirm that it had no power to arrest the exécution of a statute, 
or limit ôr stop its opération, when it adjudged it to be unconstitutional 
■ — a power and duty which in this day is universally admitted, and now 
beyond the pale of controversy. Besides, the statutes hère under re- 
view are assailed for violation of the Constitution of the United States, 
and no provision in a state Constitution can limit the extent of the 
judicial power of the United States in dealing with them, if found to 
violate the fundamental law. 

The parts of the bill to which the demurrer relates seek, among other 
things, "a perpétuai injunction, annulling and suspending the rates 
prescribed in the statutes hereinbefore recited," etc. If, on final proof, 
it be shown that the rates are unreasonable or confiscatory, it would 
be the duty of the court to prevent or enjoin the exécution of the 
statutes, without préjudice to the right of the authorities, if subsé- 
quent conditions justified it, to seek to hâve the rates enforced in the 
future. Such, indeed, is the form and efl^ect of the decree which the 
Suprême Court déclares must be entered when the efïect of a rate 
statute is adjudged unreasonable or confiscatory. It is perfectly ac- 
curate therefore, in law and common parlance, to déclare that an act 
is "suspended or superseded" when such a decree is made. A stat- 
ute, which is denied force until future events rightfully bring its pow- 
er into play, is certainly "suspended and superseded," in the meantime. 
The allégations and prayer of the bill in this respect are not obiection- 
able on any grounds, and in its last analysis the criticism now made 
of them has no stronger foundation than a play upon words. Plainly, 
a décision that a statute is unconstitutional, or that its opération upon 
a particular person is forbidden by the Constitution, and a conséquent 
decree that it shall not be executed as to such person, is the exercise 
of the judicial, not of the législative, function. The nature of that 
function is not changed, or converted into "the power of suspending a 
law," because the necessary resuit of declaring the act unconstitutional 
is to deny it force and opération. Besides, an unconstitutional enact- 
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ment is in no sensé a law, and suspending or superseding its opération 
cannot therefore be an exercise of the "power of suspending laws." 

3. The demurrer to so much of the bill as seeks to enjoin sheriffs, 
clerks of courts, and solicitors from making arrests, issuing summons 
and complaints, procuring indictments, and prosecuting and imprison- 
ing defendant's servants, etc., must be overruled. Ex parte Young, 
209 U. S. 123, 28 Sup. Ct. 441, 53 L. Ed. 714; L. & N. R. R. Co. v. 
Railroad Commission of Alabama et al. {C. C.) 157 Fed. 944. The 
necessity for making sherifïs, solicitors, and clerks parties is manifest 
from the allégations of the bill, which sets forth facts of which this 
court can take judicial knowledge, thougli not mentioned. Taylor 
V. Barclay, 2 Sim. 213. The Circuit Court of the United States, by 
the filing of the bills, had obtained exclusive jurisdiction to détermine 
the reasonableness of the rates whose enforcement was contested, 
and every other matter, civil or criminal, which arose in the case re- 
garding the enforcement or déniai of the property right involved. No 
other court, state or fédéral, after that, could rightfully draw the 
same matter before it, no matter how attempted, and, by entertaining 
and deciding civil suits or criminal, for violations of the ratestatutes, 
oust the jurisdiction of this court, and enable the défendants or any 
other persons to defy its orders, or punish the officers or servants of 
the carriers for doing that which the orders of this court adjudged 
they had a right to do. 

The bill allèges positively : That the officers and servants of the 
carriers will be arrested, indicted, and prosecuted by the solicitors and 
sherififs, and civil suits commenced, in every instance in which carriers 
départ from the tarifï of rates fixed by the statutes ; that such officers 
hâve threatened to issue sUmmons and complaints, to procure indict- 
ments, and to arrest and imprison the defendant's servants, whereby 
the jurisdiction of this court will be ousted, and the very matter be- 
fore it tried and determined in other courts, causing complainant to 
be subjected to a multipHcity of suits and irréparable damage, as well 
as inilicting great harm to the public, unless injunctions be issued 
against such action of the officers named. The bill also sets forth 
solemn public utterances of the highest executive officer of the state, 
to the efifect that it was his duty to see that the officers sued ont war- 
rants, procured indictments, and made arrests, and imprisoned the 
officers and servants of the carriers, who did not observe the rate stat- 
utes, and that he would "so charge" them, notwithstanding this court 
had acquired exclusive jurisdiction of the case, and enjoined such con- 
duct pending final action. If complainant has any right to be protect- 
ed, certainly such allégations would entitle it to injunctive relief 
against such illégal acts. 

There is no such difficulty on principle, as respondents suggest, to 
the court's enforcing the authority of the Constitution, and causing 
its commands to be respected and obeyed by executive officers in a 
case like this, whether they be clerks of courts, sheriffs, or solicitors. 
Dietzsch v. Huidekoper, 103 U. S. 494, 26 L. Ed. 497. Courts of 
equity, from time immémorial, hâve enjoined parties from prosecut- 
ing actions in the law courts, and such procédure, by its opération 
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upon the parties, as effectually prevents the law courts from trymg 
the cases as if the injunction had included the law court by naffle. 
There must necessarily be an actor, a res, and a judex before a judg- 
ment can be rendered. If the actor is silent, or prevented from pre- 
senting his case, there can be no trial or judgment. Nowadays, it is 
settled, whatever may hâve been the contention in the earlier days, 
that such orders of the court of equity do not imply any superiority 
over the law court, and are not invasive of its jurisdiction, or in any 
wise improper. Even after solemn trial and judgment in the law 
court, the court of equity, operating in personam upon the parties, may 
arrest the exécution of the judgment, and decree that it be held for 
naught, if the equity of the case requires. That a court of equity may 
control a ministerial officer as well as a party, either before or after 
the illégal act, in order to prevent it, or undo its effects, is not matter 
of dispute in this day. What différence is there in principle between 
preventing a mère ministerial officer, in advance, from doing the il- 
légal act to bring before the law court matters which ought not to be 
brought there, since the questions to be tried hâve fallen within the 
exclusive jurisdiction of another court, and laying hands upon the 
ministerial officer after the law court has passed upon such matters 
and preventing the ministerial officer from carrying the judgment into 
effect? Interférence in the first, rather than in the last, stage, would 
seem to be the better course. The fourteenth amendment dénies to 
any agency of the state the power to accomplish the resuit it forbids. 
Ail courts, State as well as fédéral, in order to enforce the Constitu- 
tion, must control every agency sought to be_ illegally used, dn the 
name of the state, to deprive any one of life, liberty, or property with- 
out due process of law, or in any other manner to évade the suprema- 
cy of the Constitution, or laws. "Where the end is required, the 
means are given." 

Ordinarily, it is not customary or needful to make executive officers 
of a court parties to injunction suits. If the parties before the court 
obey the injunction, no order can resuit or process issue, which the 
officer will be called upon to enforce. In that event, there is no neces- 
sity to deal with the ministerial officer at ail. There are, however, num- 
berless cases where the relief sought involves the staying of the exécu- 
tion of alleged invalid statutes, under which officers, though not in- 
terested in the property right asserted and denied in the litigation, 
claim and insist that thcy hâve duties to perform in the exécution of 
the statute called in question, and in conséquence take, or threaten 
to take, action, which does or will inflict irréparable injury to the prop- 
erty rights of complainant, and interfère with the jurisdiction of the 
court which has iîrst undertaken to adjudge the matter in dispute. 
Whenever that is the case, it is proper to make such officiais parties, 
and to order their conduct just as the court would in the case of a 
person directly interested in the right asserted in the suit; this no 
more "enjoining the court itself" than an injunction which forbids 
parties to prosecute suits therein, or an injunction, after the case has 
been tried and judgment rendered, preventing exécution, which can 
be ordered whenever essential to the ends of justice. 
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The injunction originally issued on this point, and which it may be- 
come the duty of the court to reinstate on the final hearing, if the ulti- 
mate proof establishes the right contended for, neither invades nor 
interfères with the jurisdiction of any other court. In this particular 
case, the penaky provisions of the statutes are void, and the civil suits, 
the bringing of which is sought to be enjoined, are not proper to be 
brought in state courts, regardless of the reasonableness of the rates, 
since the bringing of them there to enforce those rates is an interférence 
with the exclusive jurisdiction which the Circuit Court has already ac- 
quired to adjudge and settle those very matters. The injunction does 
not stay the judicial hand itself, in any event. The grand jury is left 
free to find indictments. The law court, if it so chooses, may try the 
indictments. The solicitor, however, who prosecutes, the sherifif who 
arrests, and the officer who issues the capias, each does so at his péril. 
Thereby they wrongfully put state power in motion to accomplish ends 
which the Constitution forbids the state and its agencies combined 
from effecting, when they will resuit in irréparable in jury to rights 
given or secured by the. Constitution, and violate rightful orders of a 
court which has obtained exclusive jurisdiction of the entire question. 
The officiais thus enjoined were simply prevented from exercising 
ministerial power, as to matters with which they were no longer con- 
cerned, matters as to which they were not only under no duty to act 
but, on the contrary, were under the highest duty to refrain from 
undertaking anything. The injunction opérâtes only in personam up- 
on the officer, and does not touch the court. 

There is no sanctity about the office of a clerk of a court which 
forbids that he be restrained from issuing process, which will re- 
suit in a multiplicity of suits and irréparable injury, any more than 
in the case of any other ministerial officer whose acts may effect a 
like resuit. It is not to be presumed that any court will instruct 
its ministerial officer to meddle with matters which hâve already 
been drawn into the exclusive jurisdiction of another court, if advised 
that such is the case. In such event, it would be the plain duty of the 
court to instruct its clerk to obey the injunction issued against him by 
the court having exclusive jurisdiction of the matter. The court it- 
self, whose clerk was enjoined, would hâve no power to invade the 
jurisdiction of the other court, much less the right to instruct a sub- 
ordinate ministerial officer, in violation of an injunction, to issue sum- 
mons and complaints or capiases to bring before the court matters 
which it could not détermine, without usurping the exclusive jurisdic- 
diction of another court. Peck v. Jenness, 7 How. G13, 12 L. Ed. 841 ; 
Covell V. Heyman, 111 U. S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390. The 
considération which state and fédéral courts owe to each other, in the 
exercise of their respective jurisdictions, in order to prevent conflicts, 
is based upon something stronger than mère courtesy, and has become 
"a principle of law and right, and therefore of necessity." The duty 
of a court not to attempt to exercise jurisdiction over matters over 
which another court has taken jurisdiction is as obligatory vipon courts 
as any other duty imposed upon them. The whole matter of those 
suits and arrests having been vi^ithdrawn from the jurisdiction of the 
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State court, its clerk and officers had no functions to perform in réf- 
érence to them, and no discrétion to exercise relative thereto. The 
State court, in view of thèse well-settled principles, would be bound to 
advise its clerk, if he applied for directions, to observe the injunction. 
There is no room therefore, if the Constitution and laws be obeyed, as 
it must be presumed they will be obeyed by every court, for coniiicting 
directions from the différent courts to the ministerial officer. The 
directions of the fédéral court to the clerk to refrain from acting as 
to matters with which he no longer has duties or concern derogate in 
no way from the dignity of the state court, or its proper control over 
its own officer, and is not provocative of confiict. The directions given 
the clerk simply subordinate him to the opération of the Constitution 
and laws in a particular case, from which no court, which maintains its 
allegiance to the suprême law, would seek to free him. The fact there- 
fore that "the clerk performs his duties under the direction of the 
court" is not of the slightest importance in determining the propriety 
of issuing an injunction against the clerk. 

It is common practice for courts of equity, in order to prevent irrép- 
arable injury, to restrain clerks and ministerial officers from certify- 
ing to facts or doing ministerial acts which will put in motion a train 
of illégal conséquences. In Reagan v. Farmers' Loan & Trust Co., 
154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014, the Suprême Court 
affirmed an injunction which prevented the Railroad Commission 
from certifying any copy or copies of a tariff, or delivering a certified 
copy thereof to the Attorney General of the state. A like order, in 
principle, was approved by that court in Smyth v. Ames, 169 U. S. 
466, 18 Sup. Ct. 418, 43 L. Ed. 819. Other striking instances of the 
approval by the Supremç Court, of the exercise of the power, in cases 
like this, to enjoin court officers and other executive agencies, are to 
be found in Re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 689 ; 
Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 35 h- Ed. 
363; Prout v. Starr, 188 U. S. 537, 23 Sup. Ct. 398, 47 L. Ed. 584; 
Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 h. Ed. 714. If, 
as thèse cases hold, the Governor, the Attorney General, and the con- 
stable may properly be made parties to the suit, and enjoined, by what 
System of logic can it be held that it is improper to make défendants 
of sheriffs, solicitors, clerks, and executive officers of any kind, and 
enjoin them, when necessary to prevent irréparable injury to a prop- 
erty right, secured or guaranteed by the Constitution? 

The relief prayed in thèse cases on this point was necessitated by 
the anomalous condition of affairs brought about by the vain device 
of stripping state officers of the power to enforce the rate enactments, 
in order to defeat the jurisdiction of this court to pass upon the rea- 
sonableness of the rates involved, and yet, at the same time, practical- 
ly lodging the power of the state in the hands of every private citizen 
to inflict injury upon the property right asserted, which, when at- 
tempted by the officiai in the name of the state, it was admitted the 
Constitution forbids, and which the Suprême Court held could be 
arrested by enjoining the officiai, whenever the power and duty were 



702 171 FEDERAL REPOKÏER. 

put upon him to exécute the statute. What the state cannot effect di- 
reCtly, it cannot effect indirectly. 

It is always sufficient, to warrant the making of an officer a défend- 
ant and enjoining him, that he has it in his power to inflict irréparable 
injury upon complainant, and has threatened to do so, and will do so, 
unless enjoined. The power to inflict the injury, and the fact that 
the party is "about" to do so, and will do so, unless enjoined, consti- 
tute ail the "relations" of the officer to the statute which is required 
to make him a défendant to an injunction suit. The public — that is, 
ail the persons having the right to demand transportation service at 
the hands of the carriers at the rates fixed by the statutes— are par- 
ties to a suit to annul thèse statutes, by représentation, through the 
rate making officiais with whom the carrier contests the rates in the 
courts. "The public," which includes numberless thousands of indi- 
viduals, cannot be specifically named in the bill for injunction. By 
well-known rules of equity practice, certain persons may be selected 
as représentatives of a particular class and made défendants, and in- 
junctions awarded against them, and ail others similarly situated, if 
the justice of the case requires it. The right of complainant to relief 
of this sort, if the case entitles him to it, cannot be efifectually enforced 
in any other way. 

"The same considérations apply to the relief sought against ail oth- 
er executive and ministerial officers, not specifically named, who are 
empowered to make arrests," etc. It is not objectionable, because it 
does not appear that "those unnamed parties are in privity with or 
properly represented by the officers named, and there are no alléga- 
tions of conspiracy between them," etc. They are of the same class, 
hâve the same power, and are charged with the same intent to make 
arrests, etc., and the same relief is sought against them as against the 
individual officers who are made défendants. "Attempting to make 
them parties" in the manner stated hampers no défense, nor interfères 
with any right of the demurrants. If therefore such practice be im- 
proper, which is not decided, it is of no concern to respondents. The 
question could become material only in event some of the designated 
classes, not made a party défendant by name, should disobey the or- 
ders of the court and be called to account therefor. 

There is nothing of substance in the contention that thèse bills are in 
reality suits against the state, if such injunctions are allowed against 
officers of the state courts, or other executive officers, to prevent their 
participating in the bringing and prosecution of criminal proceedings 
to enforce the exécution of the rate statutes; Repeated and solemn 
décisions of the Suprême Court of the United States, time and again, 
hâve adjudged that such suits and injunctions are not suits against 
the state; and are not improper in themselves. The Suprême Court 
is the final arbiter of such questions. Respect for its décisions forbids 
any other court to treat the question as longer open to contestation. 
The contrary insistence, however, is again urged hère. It is no longer 
to be disputed that, under our jurisprudence, neither state nor fédéral 
government has any power beyond the limitations which the state and 
fédéral Constitutions place upon their authority; and whenever the 
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Législature of a state, or Congress, attempts to go beyond thèse 
limitations, their enactments are nullities, and those vvho attempt to 
exécute them are mère trespassers. The législative power having 
no authority to speak for the state or the United States, beyond the 
limits of the power assigned, its enactments, when they transgress in 
this respect, do net speak the will of the state or of the United States, 
and are not their act or deed in any sensé. Denying force to such 
législative excesses impairs no power or right of the state. It merely 
prevents an illégal, individual aggression, in its name, which it did not 
command, and could not authorize. 

As said in Re Ayers, 123 U. S. 433, 8 Sup. Ct. 164, 31 L. Ed. 216, 
if the individual, acting under the assumed authority of the state and 
under the color of its laws, "comes in conflict with the commands of 
the Constitution of the United States, he is stripped of his représenta- 
tive character and subjected in his person to the conséquences of his 
individual conduct." If the suitor or person whose property rights are 
assailed and threatened with irréparable in jury, under the guise of 
enforcing an unconstitutional enactment, could not resort to equity in 
the first instance to prevent such wrong, but must simply stand on the 
défensive and wait until he is illégally assailed, and it may be irrep- 
arably injured, many of the most sacred constitutional safeguards for 
the protection of the liberty and property of the citizen, against in- 
vasion under the forms of law, would be practically nulhfàed, and in 
many cases he would stand as defenseless as though the Constitution 
had not at ail provided for his protection. Helpless and pitiable in- 
deed would be the plight of the citizen, if such a suit against officers, 
asking- préventive relief, in advance, to forbid their enforcing an un- 
constitutional statute to the irréparable in jury of a property right, be 
a suit against the state, which the citizen cannot maintain in any court 
without its consent. Acceptance of such a doctrine would prevent the 
enforcement of the checks and limitations imposed upon the several 
departments of government for the protection of the life, liberty, and 
property of the citizen. It is in plain hostility therefore to our whole 
scheme and purpose of constitutional government. It goes further 
than the old doctrine that, "The king can do no wrong," which never 
denied the right to call his officer or agent to account, and invests the 
officer or agent with prérogatives and immunities, which, even in 
monarchial governments, are never extended save to the king himself. 

There is no affidavit that the demurrers are not interposed for de- 
lay. It was stipulated, however, in open court, with its approval, since 
the défendants were numerous, and delay would ensue in procuring 
their affidavits and getting the cases at issue, that no objection would 
be taken because of the absence of such affidavits. 

The several demurrers must be overruled, with the single exception 
of that relating to future réductions of rates by the commission, which 
is sustained. The parties having agreed upon the time in which the 
answers will be filed, no order will now be made in that regard. 

The cases of the Louisville & Nashville Railroad Company, the 
Central of Georgia Railway Company, the Nashville, Chattanooga & 
St. Louis Railway Company, and the South & North Alabama Rail- 
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road Company were submitted witli this case, upon like demurrers to 
the supplemental bills, and the same orders will be entered in them 
as in this case. 



GILBERT et al. v. HOPKINS et al. 

(Circuit Court, W. D. North Carolina. July 8, 1909.) 

Partition (§ 17*) — Sxtit fob Partition in Fedebal Court— Equity Jueisdic- 

TION— DiSPUTED TiTLE. 

Where, in a suit for partition in a fédéral court, whether brought in or 
removed into such court, défendant dénies complainant's title and pleads 
sole seisjn in himself, an issue is raised triable only at law, and the court, 
on motion therefor, at any time, even after Issue has been joined and tes- 
tirnony taken, will stay the suit to permit the plaIntifC to establish his 
title by an action at law. 

[Ed. Note. — For other cases, see Partition, Cent. Dig. §• 54; Dec. Dig. § 
17.*] 

In Equity. 

This is a suit for partition, origlnally instituted before the clerk of the su- 
perior court of the county of Graham, N. C. Upon application of the défend- 
ants, the cause was removed to this court and docketed on the équity side of 
the docket. In the pétition upon which this suit is based, it is alleged: 
That, on the 3d day of November, 1860, and subsequently, the state of north 
Carolina issued to W. H. Peet and L. W. Gilbert a number of grants, to which 
référence is made by giving the number of said grants, the number of acres 
contained therein, etc. ; that the said L. W. Gilbert is dead ; and that tlie 
plaintiffs are his heirs, and only heirs at law, and as such inherited from 
their father an undivided interest in half of said lands. It is also alleged on 
Information and belief that the défendants above nanied, "by sundry means of 
conveyances, acquired and now own an undivided half interest in said lands 
which was granted by the state to tlie said W. H. Peet ; so that the said 
plaintiffs and the said défendants both own and claim their respective inter- 
ests in the said lands through and under the grants issued as aforesaid." 
The petitloners prayed that the court "apix)int three commissioners to divide 
the same into two equal shares, and by proper metes and bounds to allot to 
each petitioner jointly one share thereof ; and, if an equal division thereof 
cannot otherwise be made, then to charge the more valuable dividends with 
such sums as they shall deem necessary to be paid to the dividends of the 
lesser value in order to make the division equal, and to report their proceed- 
ings under their hands and seals to this court." 

The défendants, in their pétition to remove this cause, among other things, 
allège: 

"Your petitioners, the défendants in said suit, deny and resist the said 
claim of the said plaintiffs to any interest in the said lands and to any relief 
set forth and prayed for in said suit and pétition, and ayer that the said 
plaintiffs hâve no interest in the said lands and are not entitled to any judg- 
ment in their favor in this respect, and that the said défendants are the sole 
owners of said lands." 

In the answer filed herein, the défendants, among other things, aver: 

"That thèse défendants hâve not any knowledge or information thereof 
sufflcient to form a bélief as to the truth of that ijortion of the second para- 
graph in the said complaint, which allèges that L. W. Gilbert is dead, and 
that the plaintiffs named are his heirs and only heirs at law, and they deny 
the same; but they specifically deny that the plaintiffs, either as heirs at 
law or in any other way, acquired or had, at the filing of this pétition, an un- 
divided one-half of the said lands or any interest therein. On the contrary, 
they aver that at the time of the commencement of this i>roceeding, and now, 

•For other cases see same topic & § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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they, thèse défendants, are the sole owners in fee of the said lands, and thnt 
the said plaintiffs hâve not, and did not hâve at the commencement of thls 
proceeding, any interest therein. And thèse défendants, replying to the al- 
légations contalned in the third paragraph of the said pétition, allège: That 
they are the owners in fee, and, as such, are seised, not only of an undivided 
half Interest in said lands, but of the entire estate and interest therein, and 
that it is not true, as therein alleged, that the plaintiffs hâve any interest in 
said lands whatever. That it is not true, as alleged in the fourth paragraph 
of said complaint, that the i>etitioners are the owners in fee, as tenants in 
comnion, with the défendants, of the said lands, or that the ijetitioners hâve 
an undivided, or any other, Interest therein; nor is it true that the petition- 
ers, or any one of them, hâve had any possession of the said lands, or made 
any claini thereto, for more than 20 years prior to the commencement of this 
suit. On the contrary, thèse défendants aver: That the said petitioners 
uever had a one-half or any other Interest in said lands ; that the défendants 
are the sole owners and solely seised of the entire interest and estate therein, 
and the défendants and those under whom they claim hâve been for more 
than 20 years prier to the commencement of this suit in open, noterions, con- 
tinuons, and adverse possession thereof as against the said petitioners and 
ail other persons, under and by virtue of thelr title as sole owners of the 
said lands." 

' The défendants also filed. a cross-bill, in which they set out fully thelr 
Chain of title, showing what purports to be a légal title to the promises in 
question, which had been set forth in the answer, to which référence has here- 

tofore been made. They allège that "in the month of , in the year 

1865, certain persons, pretending to be the heirs of William H, Peet, attempt- 
ed to convey a one-half interest in the said lands to the said Lyman W. Gil- 
bert, the alleged ancestor of the défendants to this cross-bill, by a certain deed 
of conveyance, which has been recorded In Cherokee couiity, in the state of 
North Carolina, being the county whose original boundaries contained thèse 
lands ; but that in fact such conveyance was inoperative and void under the 
laws of the state of North Carolina, and conveyed no Interest, and yet is a 
cloud upon the title." And aceompanying this allégation is an averment to 
the effect that cross-complainants are remediless at law, and a prayer to the 
effect that they may hâve the relief which can be obtained in a court of equity. 

ïhereafter the défendants filed an amendment to the cross-bill to which 
référence has been made, section 5a of which reads as follows: 

"And your orators furtber allège and show: That the deed of conveyance 
froiQ the said L. W. Gilbert, for his interest and estate In said lands, to the 
said W. H. Peet, executed on or about the Ist day of March, 1801, as herein- 
after set forth, was duly and properly executed, and in law and equity con- 
veyed to the said W. H. Peet, in fee, ail the right, title, interest and estate 
which the said Gilbert then had in said lands. That the exécution of said 
conveyance was duly proved, and It was adjudged to be recorded, and short- 
ly afterwards was recorded, in the office of the register of deeds in and for 
the county of Cherokee, state of North Carolina ; the said lands then being 
situate in the said county. But nevertheless, as complainants are informed, 
the offlcer making such registration of said deed failed to eopy upon the record 
thereof the seal, or devlce used and adopted by said Gilbert as and for his 
seal in the exécution of said deed ; and your orators are advised and believe 
that the défendants in this cross-bill now, and for some time back, iusist and 
claim that by re-ason of the failure of said ofiicer to copy said seal, upon said 
record, the registration thereof was wholly invalid for any purpose, and that 
no title was conveyed thereby. And your orators aver that the original of 
said deed of conveyance would show not only that it was properly executed 
and properly proved, and the register of deeds, indorsed thereoii that the 
same had been correctly recorded ; but now it is, and the said officer is long 
since dead, and your orators hâve, after most careful and diligent searehes of 
the papers, records, and muniments of title of themselves, and each of them, 
of the various persons under whom they claim, of the office of the register 
of deeds for said county of Cherokee, and ail other places where it was sug- 
gested that It might be found, but they hâve been unable to find said original. 
And they aver and shove unto your honors that they never had said original 
171 F.— 45 
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(leed in their possession and never saw It; but in ail their investigations and 
uses of said con voyance In tlie assertion of tlieir rights thereunder tliey relied 
npou eertifled copies from the office of the register of deeds of Olierokee coun- 
ty, and it was never suggested or claimed by any one until about the time the 
défendants brought their suit for the partition of said lands, as set forth 
herein, that said deed was never executed with the formalities required, or 
ailoged ta be required to make It effectuai to convey the interest and estate 
by the said U W. Gilbert. 

"And your orators are advised, and so aver the fact to be, that this unjust 
and uneonscientious elaim so now set up by the défendants constitutes a 
cloud upon the title of your orators to the said lands, and seriously threatens 
to and does Interfère with the enjoyment and profitable use and disposition 
of their interest and estate in the said lands ; and your orators aver that they 
are advised and believe that they are entitled to the relief by this honorable 
court that it be adjudged by the feald court that the said deed from the said 
Gilbert to the said Peet was duly executed, admitted to probate, and recorded, 
and that the effect in law and equity of such deed so executed, admitted to 
probate, and recorded was to convey in fee ail the right, title, and interest 
of the said Gilbert in and to the lands aforesaid to Peet, his heirs and as- 
signs, and that thèse défendants hâve sinee duly anl lawfully acquired the 
entire estate and Interest of the said Peet and Gilbert in and to the said 
lands, and are now the true owners thereof, and that the said claim of the 
said plaintifCs so set up in their said blll of complaint as hereinbefore men- 
tioned, as well as their contention that the said deed from ancestors of the 
said Gilbert to the said Peet, was net duly executed and proved, and was in- 
valid for any purposes, and should be adjudged to be a cloud upon the title 
of thèse défendants to the said lands, and that the same should be renioved. 

"And your orators pray your honor may adjudge and decree: That the 
alleged daims of tlie défendants in the cross-bill herein are invalid and void ; 
that the défendants herein hâve net, nor has either of them, any estate or 
interest in said property or any part thereof ; that your orators are the own- 
ers in fee of the said property ; and that the défendants and each and every 
of them are forever barred from the same, or claiming any estate or interest 
Iherein." 

On the Ist day of July, 1907, an examiner was appointed, who is proceed- 
ing uuder the order of the court to take the testimony as provided therein. 

Dillard & Bell, Merrimon & Merrimon, and Moore & Rollins, for 
plaintiffs. 

Davidson, Bourne & Parker and C. B. Matthews, for défendants. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
As shown by the statement of facts, this is a pétition for partition 
filed by the plaintifï in the superior court of Graham county, and 
which, upon application of the défendants, who are nonresidents, was 
removed into this court. Notwithstanding issue has been joined, and a 
cross-bill and amendment thereto filed, and a considérable amount of 
évidence taken by the examiner, it is insisted by counsel for plaintiffs 
that, inasmuch as the défendants in their answer interpose the plea 
of sole seisin, the proceedings herein should be suspended, £.i;d that 
the plaintiflfs should be directed to institute an action at law lor the 
purpose of establishing their title to the lands in controversy, and Ihat 
the proceedings in this court, in so far as they relate to partition. 
should, in the meantime, be held in abeyance in order that the issue 
as to whether the plaintiffs hâve title to said lands may be determined, 

I will first consider the question as to whether, in a case like the one 
at bar, wherein partition proceedings hâve been instituted and the de- 
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fendant files an answer which raises an issue as to the plaintiff's title 
to the land sought to be partitioned, a court of equity would hâve ju- 
risdiction to détermine the issue thus raised. It has been repeatedly 
held that, where one institutes partition proceedings, and the défend- 
ant raises the issue as to whether the plaintiff is the owner of the 
premises in question, the issue thus raised is cognizable in a court 
of law, and the parties are entitled to a trial by jury; and this is pre- 
cisely the kind of case that is presented to the court at this time, the 
plaintififs alleging that, as heirs at law of their ancestor, L. W. Gilbert, 
deceased, they are entitled to a Oiie-half interest in certain tracts of 
land of which the said Gilbert was seised and possessed at the time 
of his death. The défendants deny the allégations of the pétition, and 
also deny that the plaintifïs hâve any right, title, or interest in any of 
the said lands whatsoever, and further aver that they are the true and 
sole owners of the boundaries of land sought to be partitioned. It is 
true that the défendants insist in their cross-bill that a certain deed 
made by the heirs at law of the said Peet is void, and seek to hâve the 
same canceled, and urge that the same is sufficient to give a court 
of equity jurisdiction of the subject-matter. The défendants, with 
great particularity, set out their chain of title, beginning with the 
grant from the state of North Carolina, and, among other things, in- 
clùde certain proceedings instituted by administrators and others so 
as to form a complète chain of what purports to be a title to the lands 
in controversy. 

It is insisted that this deëd was made by the heirs at law of the said 
Peet at a time when the title to the same had passed from the said 
Peet, and that therefore the deèd is absolutely void. Thus it will be 
seen that, according to the contentions of the défendants, as set forth 
in their pleading, the def ect of which they complain in this respect, 
can be taken advantage of in a court of law. Such being the case, 
the défendants can therefore obtain a complète and adéquate remedy 
at law, and are not entitled to invoke the aid of a court of equity upon 
that score. The défendants, by their own pleading, hâve shown 
that this case is not cognizable in a court of equity, and cannot now, 
by pleading or otherwise, change the character of this proceeding so 
as to deprive the plaintifïs of the right of trial by jury on the issues 
thus raised by themselves. 

The plaintifïs insist that upon the issue being thus raised they are 
entitled to a trial by jury. In the case of Baylis v. Traveler's Insur- 
ance Company, 113 U. S. 316, 5 Sup. Ct. 494, 28 L. Ed. 989, Justice 
Matthews, who delivered the opinion of the court, said : 

"The right of trial by jury in the courts of the United States is expressly 
secured by the seventh article of the amendment to the Constitution, and 
Congress has, by statute, provided, for the trial of issues of fact in civil cases 
by the court without the intervention of a Jury only when the parties waive 
their right to a jury by a stipulation In writing. Eev. St. §§ 048, 649 (U. S. 
Comp. St. 1901, p. 525)." 

The rule which applies in a case like this is well-stated by Street, 
in his work on Fédéral Equity Practice (page 940), in which it is 
stated : 
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"In tlie practlce of the fédéral courts, the direction of an action at law Is 
Indlcated as proper in partition suits. Upon well-aecepted prlnclples a plain- 
tlffl cannot maintaln a bill oC partition unless lie shows title in iiimself, and 
such a title as wlU establish his right, as against the défendant, to a parti- 
tion. Where the plaintlfï's légal title is disputed, the court of equity déclines 
jurisdiction to try the question, but, in analogy to the case of dower, will 
retain the bill for a reasonable time, until an action has been brought and the 
issue of title determined at law." 

This is a clear and conise statement of the doctrine that the plain- 
tiff cannot maintain a bill of partition unless he shows title in himself, 
and that, when such title is disputed by the défendant, a court of equi- 
ty will décline to try such question, but will retain the bill for a rea- 
sonable length of time to enable the plaintiff to hâve his title deter- 
mined in an action at law. 

In the case of Brown et al. v. Cranberry Iron & Coal Company 
(C. C.) 40 Fed. 849, Judge Dick, District Judge, among other things, 
said : 

"As the plaintiffs are nonresidents, they hâve an undoubted right to insti- 
tute their suit in this court, and are under no obligations to seek remedy and 
relief in a state court. They eould not, on the law slde of this court, avail 
themselves of the proceedings for partition provided for by the local laws, as 
such proceedings blend légal and équitable questions and modes of procédure. 
If such proceedings were instituted against them in a state court, and were 
removed to this court upon their application, the case thus removed would be 
placed on the equity side of the docliet. 

"The concurrent jurisdiction of a court of chancery to entertain suits for 
partition of land has long been established, and has often been exercised, 
both in Bngland and in this country, where the légal title is undisputed. 
When the défendant dénies the title of the complainant, and his right to 
joint possession, It is the usual course and practlce of a court of chancery to 
retain the bill, stay proceedings, and allow the complainant a reasonable time 
for trying his title and re-establishing the unity of possession with his alleged 
co-tenant by an action of ejectment. Questions pertaining to a légal title and 
the nature of possession are matters of law, and should be decided by a judge 
and jury in a légal tribunal. This was the method of practiee and procédure 
that prevailed in the courts of equity in this state before the abolition of 
such courts by our new Constitution, and the adoption of a Code System, which 
required ail légal and équitable remedy and relief to be sought by civil action 
or spécial proceedings. Qarrett v. White, 38 N. O. 131 ; Ramsay v. Bell, 38 N. 
C. 209, 42 Am. Dec. 163; McBryde v. Patterson, 73 N. O. 478. Thèse state 
statutes cannot limit or regulate the jurisdiction of a fédéral court sltting 
in this state, enforcing and administering the rights of nonresideut litlgants, 
although such rights., subslst, or hâve been acqulred, under the laws of the 
state. There is no doubt as to the jurisdiction of this court in the case be- 
fore me. 

"The plaintiffs hâve not set forth their own and title of the défendant with 
that partieularity and détail that would entitle them to a decree of partition of 
the property in controversy. This defect could be cured by an amendment, 
which I would readily allow on account of the peculiar features of this case. 
In allowing the plaintiff time and opportunity for bringing an action on the 
law side of the court, to establish their légal title and unity of possession, no 
injustice or hardship will resuit to the défendant company or its légal title. 
Its sole seisin and long adverse possession, and the alleged matter of équitable 
estoppel, can be employed in défense in such action at law. Klrk v. Hamilton, 
102 U. S. 68-79, 26 L.. Ed. 79. If the plaintiffs should succeed in their action 
at law in establlshing their légal title as tenants in common with the défend- 
ants, some difïîculty may arise as to how partition is to be effected, as minerai 
interests in lands are necessarily of unknown value, and not capable of parti- 
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tlon wltliout a sale ; and a sale may resuit in depi-iving the owner of the soil 
of Its iwssession in the minerais, or forcing it to pay an exorbitant price for 
such property. I will not antlcipate other difflculties tliat may be encounter- 
ed until ttiey arlse ou hearing tbls case upon furtber directions. 

"Let an order be drawn staying proeeedlngs in tliis case, and grauting the 
plaintilïs one year to bring and prosecute their action at law, and allowing 
the dépositions tal^en in this case to be read in évidence on the trial of such 
action. No formai order is uecessary requiring the défendant to admit an 
ouster on the trial, for the claim of tlie défendant of sole title and exclusive 
adverse possession amounts to an ouster for the purpose of an action at law, 
which will be tried ou the law side of this court." 

This case was then heard on writ of error by the Circuit Court of 
Appeals for the Fourth Circuit (78 Fed. 96-98, 18 C. C. A. 444, 446), 
and Judge Simonton, who wrote the opinion of the court, referred to 
the order made by Judge Dick, in the court below, and among other 
things said: 

"This course pursued by the learned judge who heard this case is in strict 
accord wlth the law and practice of courts of chancery. 'When, on a bill for 
partition, where partition is a subject of equity jurisdiction, the légal title is 
disputed and doubtful, the course is to send the plaintiff to a court of law 
to hâve his title flrst establislied.' Coxe v. Smith, 4 Johns. Ch. (N. Y.) 271; 
Phelps v. Green, 3 Johns. Ch. (N. Y.) 302. Equity bas no jurisdiction to try 
the title to lands. Manners v. Manners, 2 N. J. Eq. 384, 35 Am. Dec. 512 ; 
Obert V. Obert, 10 N. J. Eq. 98. An action at law was ordered, and not an 
Issue ont of chancery. ïhis is in accord with the practice of North Carollna. 
'An issue is sent from a court of equity to be tried before a court of law to 
aid the court of equity in the ascertainment of facts. An action is ordered 
to be tried In a court of law when the equity Is based on a strictly légal rlght.' 
Fisher v. Carroll, 46 N. C. 27." 

The case of McBryde et al. v. Patterson, 73 N. C. 480, vi'as a spé- 
cial proceeding originally commenced in the probate court and carried 
on appeal to the superior court, where the défendant moved to dismiss 
the proceeding. The court overruled the motion, and thereupon the 
case was carried to the Suprême Court on appeal. Chief Justice Pear- 
son, in discussing the mode of procédure under the equity practice 
before the adoption of the Constitution of 1868, said: 

"Under the 'old mode of procédure' in a pétition for partition, if the défend- 
ant pleaded 'sole selzure,' the proceeding was stayed by the court. The plain- 
tifC directed to bring an action of ejectment t6 ti-y the title, and the défendant 
required to confess an 'actual ouster' for the purpose of enabling the plain- 
tiff to bring the action, as a tenant in common could not maintain ejectment 
against his co-tenant unless thei'e had been an actual 'ouster.' * * * The 
plea of 'sole seizure' is put on the construction of the rules of descent. Bat. 
Rev. c. 36, rule 2, making the point of law, Is the bastard sister of a bas- 
tard brother, entitled to land purchased by him, to the exclusion of broth- 
ers and sisters born In lawful wedlock? That is a question of law which his 
honor ought to hâve decided, and one which the judge of probate had no right 
to décide, as it involved a question of title to real estate, which, under the old 
mode of procedui-e, could only hâve been disposed of In an action of eject- 
ment, and In regard to which 0. C. P., the judge of probate, had no jurisdic- 
tion. It was llkewlse, supposing the plaintiffs had an interest, the duty of 
his honor to hâve disposed of the question of fraud in the procurement of the 
exécution of the deed of Carollna Gordon, by having an issue of fact tried 
by a jury. After this the superior court would bave been In a position to 
Issue a wrIt of procedendo to the judge of the court of probate. If the resuit 
of the subséquent proeeedlngs made It necessary to order partition to be 
made." 
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AIso, in thé cases of :Ôearden v. Beupèr (C. C.) 130 Fed. 690, Ful- 
1er et al. v. Moptague et al., 59 Fed. 213, 8 C. C. A. 100, and Clark 
V. Roller, 199 U. S. 541.-36 Sup. Ct. 141, 50 L. Ed. 300, the view en- 
tertained by the Circuit Court of Appeals for this circuit is fuUy sus- 
tained. 

In the case of Klever v. Seawell, 65 Fed. 393, 12 C. C. A. 661, the 
Circuit Court of Appeals for the Sixth Circuit had this question before 
it. Judge Taft, in that case, after referring to the fact that in cases 
of this character the parties are not entitled to a jury in a proceeding 
for partition under the statutes, of Ohio, said : 

"The seventh amendment of the ConstitTition of the United States provides 
that : 'In suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jurjî shall be preserved.' Before the adop- 
tion of the Constitution, suits for partition could be brought either at the 
common law or in equity. In the common-law action for partition, the gênerai 
issue was raised by the plea 'non tenént Insimul.' Xt was trlable before a 
jury: (Chit. PI. [6th London Ed. ; llth Am. Ed.] 1394, note) ; and such is the 
procédure under many of the state statutes for partition (Clapp v. Broma- 
ghaffli 9 Oow. [N. Y.] 530; Hewlett y. Wood, 62 N. T. 75; Covlngtou v. Cov- 
Ington. T3 N. C. 168; Hardlng y. Devitt, 10 Phlla. [Pa.] 95; Ham v. Ham, 39 
Me. 216). Whén suits for partition under such statutes are brought in the 
United States courts, eithër by original action or by removal, there is no dif- 
ficulty in asslgning them to the law side of the court." 

AlsO, in the case of Sanders v. Devereux, 60 Fed. 311-313, 8 C. C. 
A. 629, 632, the Circuit Court of Appeals for the Eighth Circuit, in 
disposing of this question, said : 

"The question then arises, whlch we stated at the outset, whether the Unit- 
ed States Circuit Court for the District of Kànsas had any jurlsdlctlon to en- 
ter a decree of partition which was prayed for in the bill. It is not denie<l, 
as we uuderstand — and the authorlties to this efCect are numerous and unl- 
form — that at common law a bill for partition would only lie in favor of one 
who had the selsln and inihiediate right of eutry. At common law. If a par- 
ty entitled to brlng a suit for partition became disselsed, he could not main- 
tain the action until he had establlshed tis right of possession by an action 
iu ejeetment, or other équivalent proceeding at law. In other words, a suit 
in partition could not be malntalned on a mère right of possession, if the 
property was in fact held adversely, and It was not recognized as a proper 
action by whlch to recover the possession of real property where the plain- 
tlff had been disseised. Thèse principles are fundaraental. Co. Litt. 167a ; 16 
Vin. Abr. 225; Adams v. Iron Go., 24 Conn. 230; Clapp v. Bromagham, 9 Oow. 
(N. Y.) 530, 560, 561 ; Lambert v. Blumenthal, 26 Mo. 471 ; Burhans v. Burhans, 
2 Barb. Ch. (N. Y.) 398, 408; Shaw v. Grégoire, 41 Mo. 407; 1 Washb. Real 
Prop. p. 715. It Is claimed, however, by the appeliant — and that Is the point on 
which the question of équitable jurlsdietlon fiually turus — that under the prac- 
tice which prevails In Kausas a bill for partition may be niaintained by a ten- 
ant in common, though he is ont of possession, and has been disselsed by his 
co-tenant. Hence it is argued that under lilse circumstances a bill for parti- 
tion may be entertalnod by the fédéral Circuit Court for the district of Kàn- 
sas. , ' 

"We shall not dispute the first proposition, touching the practice whlch now 
prevails in Kansas. In an early case declded in that state (Squires v. Clarli, 
17 Kau. 84), Mr. .Tustlce ; Brewer, then, a member of the Suprême Court of 
ICansas, Intimated a doubt whetljer a ten&nt in common, who had been. dis- 
selsed, could malntain a suit for partition until he had establlshed hls right 
of possession by a suit at law. Hè further, called attention to a fact, which is 
still noteworthy, that the statutes of Kansas do not undertalse to détermine or 
to define the circutnstances ûiider which a suit for partition may be niaintain- 
ed. Unlil^e the lavvs of many other states, the statutes of Kausas simply reg- 
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iilate the mode of procédure in suits for partition. It may be conceded, how- 
ever, tliat since the décision in ggnires v. Clarlv, supra, the practiee has been 
established, apparently wlthout debate or controversy, of entertalning suits 
for partition at the Instance of a suitor who has been disseised. Scautlin v. 
Allison, 32 Kan. 376, 4 Pac. 618; Ott v. Sprague, 27 Kan. 620. It by no ineaus 
follows, hovvever, beeause a practiee of that nature prevails in the state 
courts, that a blll for partition can also be entertained by the fédéral courts 
sitting in that state, when It appears that the complainant has been disseised, 
and that hls right of possession Is disputed, and that the property sought to 
be partitioned is aetually occupied by an adverse claimant. The fédéral courts 
cannot properly entertain a bill in chancery to partition lands unless a state 
of facts exists which would warrant sueh an action according to the gênerai 
rules of equity jurisprudence and practiee. In the courts of the United States, 
a bill for partition certainly cannot be used as a mère substitute for au action 
in ejectment, or interchangeably with a suit at law of that nature, to estab- 
lish a plaintifif's right of possession. A practiee of that kiud, if tolerated, 
would be In clear violation of section 723, Eev. St. U. S. (U. S. Comp. St. 1903, 
p. 583), which provides that 'suits in eqiiity shall not be sustained in either 
of the courts of the United States, where a plain, adéquate and complète renie- 
dy may be had at law.' Hipp v. Babin, 19 How. 271, 277, 15 L. Ed. 633. More- 
over, if a suitor was allowed to flle a blll for partition to establlsh bis title 
and right of possession after a dlsselsln, the adverse claimant and occupant 
would, in effect. be deprived of his right to a trial by jury, on a strictly légal 
issue, contrary to the seventh amendinent to the Constitution of the United 
States, as was pointed out by Mr. Justice Field in Whitehead v. Shattuck, 138 
U. S. 146, 151, 11 Sup. et. 276, 34 L. Ed. 873. 

"This question has been frequently discussed, and, so far as we are aware, 
it has always been held that, \yhere a blll shows on its face that the purpose 
of the plaintiff is to recover possession that is occupied by an advei-se claim- 
ant, the bill must be dismissed, unless It is further shown by the complainant 
that the ald of a court of cqulty is necessary to remove obstacles which stand 
in the way of a successful resort to an action of ejectment, or unless It ap- 
pears that the plaintIfC's title has been established at law, and that équitable 
ald is necessary to prevent a multiplieity of suits, or that équitable aid is 
necessary for some other good and suffleient reason stated in the bill. In the 
case of United States v. Wllson, 118 U. S. 86, 6 Sup. Ct. 991, 30 L. Ed. 110, the 
government, having a title to certain lands acquired under the internai revenue 
laws, filed a complaint against certain persons, who werein possession of the 
premises, to remove a cloud upon its title, consisting of an alleged fraudulent 
deed. It was held by the court (citihg numerous cases in support of the propo- 
sition) that as, under the averments of the bill, the United States had a légal 
title, which was paramount to the alleged fraudulent deed, and as the défend- 
ants were in possession, the case was not one of équitable cognizance, and that 
the bill should hâve been dismissed on that ground. In Whitehead v. Shat- 
tuck, supra, it was held that a person out of possession, but claiming to hâve 
the légal title to certain lands, eould ncft maintain in the fédéral courts a bill 
to quiet title, against défendants who were in possession, although a statute 
of the state permitted an équitable proc-eeding to be brought In the state 
courts to establlsh the title and to recover the possession. The court said, in 
substance, that a statute of a state could not be allowed to override the féd- 
éral statute, heretofore quoted, which déclares that the courts of the United 
States shall not assume équitable jurisdictlon where there Is a plain, adéquate, 
and complète remedy at law ; and, in an opinion recently delivered by this 
court, Judge Oaldwell remarked, in a case where for spécial reasons, disclosed 
by the opinion, the équitable jurisdictlon was upheld, that, 'if the défendant 
was in possession of the property, the plaintiff had an adéquate remedy at 
iaw, and could not resort to équity, although the state statute conferred équi- 
table jurisdictlon on the state courts in such a case.' Bigelow v. Chatterton, 
51 Fed. 614, 2 C. C. A. 402, 404." 

It is insisted by the défendants that the motion made by the plain- 
tiffs ought not to be granted at this time, inasmuch as the plaintiffs hâve 
filed a rephcation and joined issue, and a considérable amount of evi- 
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dence has been taken, and that the plaintiffs, by their conduct, hâve 
treated this case as being cognizable in a court of equity. 

In Street's Fédéral Equity Practice, § 1549, in discussing this sub- 
ject, it is said : 

"lu the Eiiglish chanoery it was the practice to direct an action at law only 
by a decree made at the ùearing after the proofs had been taken. There 
seems to be no fundamental reason why this should be insisted on in ail 
cases ; and It would seem to be proper to make the order either at the hearlng 
on the proofs, or at a hearlng on a demlirrer, accordlng as the question may 
be flrst presented at the one juncture of the suit or the other." 

In Brown v. Cranberry Iron & Coal Co., supra, Judge Dick, in re- 
ferring to the condition o£ the suit, at the time the order was made 
directing the plaintiffs to institute a suit at law to détermine their title 
to the property in question, said : 

"ïhe plaintiffs assert a légal title to such minerais as tenants in common 
wlth thé défendant corjpany. In its answer the défendant company dénies 
the title of the plaintiffs, and avers that for many years it has had sole owner- 
ship and seisment of the ?oil and of the minerais of the lands mentioned in 
the bill of complaint ; aild f urther inslsts that, if the plaintiffs ever had any 
légal or équitable interest as clalmed, they lost their right to institute this 
suit by lapse of time, and they are also bound by the matter of équitable 
estoppel set up in the answer. KepUcatlon was flled, and proofs hâve been 
taken by the parties on both sides. On the rule day of November, 1889, a 
motion was duly entered on the order book in the clerk's office by the coun- 
sel of the défendants to set down this case for hearing upon the pleadings 
and the proofs." • 

Thus it will be seen that in that case proofs had been taken by par- 
ties on both sides, and a motion had been entered on the order book 
by counsel for défendants to set the case down for hearing upon the 
pleadings and proofs. As I hâve aiready stated, the Circuit Court of 
Appeals for this circuit gave their imqualified approval of the action 
of Judge Dick in making the order he did at that time, notwithstand- 
ing the fact that proofs had been taken by parties on both sides and 
the case had been matured for final hearing. The ruling of the Cir- 
cuit Court of Appeals in this respect is conclusive in so far as this 
court is concerned upon the point thus sought to be raised by the de- 
fendants. 

The fact that the défendants, in their pétition for removal, deny 
that the plaintiffs hâve title to any portion of the lands referred to in 
the pétition for partition, and also in their answer reiterate the same 
and plead sole seisin, might well raise the question as to whether, in 
the first instance, owing to the pleading, the record when removed to 
this court did not constitute a case cognizable at law, and as to wheth- 
er the same should not bave been docketed on the law side of the dock- 
et ; but, inasmuch as the plaintiffs seek to hâve partition of the prem- 
ises, I deem it advisable to treat the partition proceeding as properly 
cognizable in equity, feeling, as I do, that by so doing the ends of 
justice may be best subserved. 

Let an order be drawn staying proceedings in this case, and grant- 
ing the plaintiffs one year to bring their action at law, and allowing 
the dépositions taken in this case to be read in évidence in the trial 
of such action. 
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I have not determined the questions involved in the plaintifïs' mo- 
tion to dismiss the cross-bill and amendment thereto, and will there- 
fore withhold my décision on that point for the présent. 
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(Circuit Court, S. D. West Virginia. May 27, 1909.) 

No. 156. 

Commerce (§ 89*) — Interstate Commerce Act— Jurisdiction to Bnjoin Es- 
tablrshment of rates. 

A Circuit Court of the United States possessed no jurisdiction, prior 
to the enactment by Congress of législation regulating the transportatiou 
of Interstate commerce, to enjoin the promulgation and enforcement gen- 
erally by a carrier of a particular rate or schedule of rates as unrea- 
sonable, Its power being limited in any case to the protection of an in- 
dividual shipper against the exaction from him of an unreasonable rate 
or charge, either local or Interstate, when It had jurisdiction by reason 
of diverse citizenshlp; ncfr bas it jurisdiction under Interstate Com- 
merce Act Feb. 4, 1S87, c. 104, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3154), 
as amended by Act June 29, 1906, c. 3591, 34 Stat. 584 (U. S. Comp. St. Supp. 
1907. n. 892>. to enjoin the filing. publication, or enforcement of a pro- 
posed rate alleged to be unreasonable, In advance of action thereou by the 
Interstate Commerce Commission, which is by said acts vested with ex- 
clusive jurisdiction to détermine the reasonableness of rates in the first 
instance. 
, [Ed. Note. — For other cases, see Commerce, Dec. Dig. § 89.* 

Jurisdiction of fédéral courts of suits under Interstate commerce act, 
see note to Bailey v. Mosher, 11 C. C. A. 318.] 

In Equity. On motion for preliminary injunction and demurrer 
to bill. 

On April 10, 1909, eomplalnant tendered to a judge of the United States 
■Circuit Court for the Southern District of West Virginia its bill against 
liaiiawha & Michigan Raihvay Company, seeking an injunction to restrain the 
détendant company from liling with the Interstate Commerce Commission a 
certain proposed schedule of joint rates on coal shipments betwcen points 
on the line of défendant company in West Virginia and points on the Great 
Jjakes, and from proceeding in any wise to put such proposed rates into 
effect. Upon the allégation contained in the original bill that the défendant 
proposed to file thèse rates with the Commission on April 12, 1909, and that 
tliere was no time to give notice to the défendant of the application for a 
preliminary restraining order, and that if the rates ' were permitted to be 
liled they would necessarily go into effect and be charged to the plaintiff, 
resulting in immédiate and Irréparable injury to it, the judge reluctantly 
granted a temporary restraining order, setting the motion for a preliminary 
iiijunction down for hearing on the 23d day of April, 1909 ; that being the 
oarliest date on which the court (owing to prior engagements) would have 
au open date on which to hear the matter. On April 23, 1909, both parties 
to the bill appeared by their respective attorneys, and thereupon the plain- 
tilï tendered and asked leave to tile an amended bill, which leave was grant- 
ed over the formai objection of défendant. The défendant thereupon tender- 
ed its wrltten demurrer to the original bill, which by àgreement of counsel 
in open court is to be treated as a demurrer to both the original and amend- 
ed bills as flled, which demurrer was ordered to be flled, and the matters 
of law arislng thereon were argued and subniitted, and the temporary re- 

•For other cases see same topic & § npmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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straiuing order theretofore granted was continued in force pending the déci- 
sion upon thç demurrer. 

The matter is now b'^'ore me upon the motion for a temporary Injunc- 
tlon and upon tlie said demurrer. The points specially relied on in the de- 
murrer are in efiect the f ollowiug : (1) That it appears by the blU that the 
matter in dispute arises under the act of Congress regulating Interstate com- 
merce, and that It does not appear from the bill that the court has juris- 
dictioû of the subject-matter, for the reason that it does not appear there- 
from that the question of the reasonableness or faimess of the proposed 
rates has been passed upon by the Interstate Commerce Commission, in whom, 
, it is alleged, is vested the sole power to détermine questions of that charac- 
ter relating to Interstate commerce, and that It does not appear that com- 
plainant, or any other person or corporation Interested therein, has iiled any 
complalnt wlth sald Commission respectiug sald proposed rates. (2) That 
the allégations of the bill do not niake a case for équitable relief. In order 
to see just what the case made by the blU is, I wlU endeavor, as briefly as 
may be, to présent its essential features : 

The complalnant, reclting by way of preamble that it Is a corporation or- 
ganized under the laws of Ohio and a citizen of said state, brings thls blU 
of complalnt, "for Itself and for and on behalf of ail persons or corpora- 
tions engaged in mining and shlpping coal to points on the Great Lakes over 
and by the Une of the Kanawha & Michigan Rallway Company, who would 
be afifected by the proposed increa se of rates la thls blU complalued of, against 
the Kanawha & Michigan Rallway Company," a corporation organized un- 
der thp laws of West Virginia, and belng a citizen of that state and a résident 
and inhabltant of the Southern judlcial district thereof; that the plaln- 
tilt has two mines on the Une of defendant's road In Fayette county, W. Va., 
and has inyested about $275,000 In its business, and has contract for the 
coming year for 100,000 tons of coal for what is known as the "lake trade" ; 
that the entlre product of îïs mines is shipped over the defendant's railway ; 
that the défendant Is a common carrier engaged in Interstate commerce ; that 
there are a great many other mines, besldes plaintiffi's, situate along défend- 
ant'» llne of road In Kanawha and Fayette countles, W. Va., which ship 
coal over defendant's Une to lake ports ; that ail of thèse mines are in 
what Is known as the "Kanawha . District," and that ail would be afliected 
flllke by the proposed Increased rates from said district to lake ports t that 
slnce 1904 the défendant and Its Connecting Unes bave had In force a joint 
rate on coal of 97 cents per ton from ail points lu the Kanawha district to 
Toledo, Ohlo, and that sald rate is now in effect; that for the years 1901 
to 1903 the rate frpm, sald district to, Toledo was $1.02 per ton, and that, 
whlle said rate now In existence Is not Highly remunerative, it is a just and 
reasonable rate, "because with an increase of said rates it would not be pos- 
sible for the mines on said Kanawha & Michigan Railway to continue shlp- 
ping into that market," etc. ; that In sellliig coal in the lake trade plalutlffi 
aiot only competes wlth other producers on the Une of défendant railway, 
but with other West Virginia coal fields, to wit, Thacker, Pocabontas, and 
Kenova districts on the Norfolk & W^estern Railway, Fairniont district on the 
Baltimore & Ohlo RaUway, Kanawha and New River on the Chesapeake & 
Ohio Railway, and also with coal from the Eastern Ohlo district and coal 
from the Pittsburg district In Peunsylvania : that thèse competltors m the 
Ohlo and Pittsburg districts, although now enjoylng lower rates tban those 
in force in the Kanawha district on defendant's llne, hâve demanded of the 
rallway companles on whose Unes they are situated, to wit, the Peunsylvania 
Lines, the. Wheeling & Lake Erie Railway Company, and the Baltimore & 
Ohio Railway Company, that the exlsting dlfCerentlals be largely increased, el- 
ther by a réduction of the rates to them or by an Increase on the rates from the 
Kanawha district on defendant's Une ; that in obédience to thèse demands 
pressure has been brought to bear on défendant by the Pennsylvania Lines 
and by the Wheeling & Lake Èrle Railway Company to compei It to increase 
its rates by threats to bring on a gênerai rate war, and thus. though know- 
lug that the exlsting rate Is just and reasonable, défendant has been forced 
to yield, and has announced that, effective May 15th, the rates on lake coal 
to Toledo from Kanawha district wiH be $1.001/4 cents per ton ; that if thèse 
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rates are aUowed to be filed and go into effect plaintiff will be uiiable to fill 
Its eontract without loss to itself; tbat plaintiff is wlthout reniedy at Jaw, 
because if tlie rates go into effect ttiey eatinot be eorreeted bj' the Interstate 
Commerce Commission , in time to enable plaintiff to gain any business in 
the laUe trade tliis year, and that this.will resuit in loss of business in future 
years, etc.; that existing rates glve a présent differential in favor of Otiio 
and Pennsylvania coal opéra tors of 9 cents per ton and that the proposed 
increase of freight rate will increase this differential to 18% cent-s, which 
will practically bar West Virginia co;al from the Kanawha district from tbe 
lake market. As a makeweighj:, probably, the bill avers that. thèse proposed 
rates will be flled as the resuit of a conibinatlon, conspira cy, and agreemenl 
in restrairit of Interstate trade. It is also averred that the nmtter "in eon- 
troversy in this suit in the case of yôur oratorsi alone is more tUan .$2,00Ci, 
exclusive of interest and costs." 

2. 'T. Vin son and E. W- Knight, for plaintiff. 

Jas. H. Hoyt, J. T. Lewis, J. H. Holt, and Jos. I. Doran (Holt 

6 Duiican, of counsel), for défendant. 

KELiLER, District Judge (after stating the facts as above). The 
important inquiries snggested by the motion for a temporary in- 
junction and by the demurrer to the bill are, first, has the court ju- 
risdiction of the subject-matter of the bill ; and, if so, second, does 
the bill make a case for the relief prayed for? 

Manifestly, if the first inquiry be answered in the négative, there 
is no occasion to proceed with a considération of the second. I will 
therefore first address myself to the broad and important question 
whether the Circuit Courts of the United States possess jurisdiction 
to grant relief of the character prayed for in this bill, and as a 
preliminary it is necessary to inquire just what that relief is, and 
under what grant of jurisdictional power the aidof the Circuit Court 
is asked; for it is axiomatic that the inferior fédéral courts are 
courts of limited jurisdiction, possessing only those powers which 
hâve been conferred on them by Congress under the permissive power 
granted by the Constitution for their establishment. U. S. v. Hudson, 

7 Cranch, 32, 3 L. Ed. 259. 

In the late case of Kentucky v. Powers, found in 201 U. S. 1, 2fi 
Sup. Ct. 387, 50 L. Ed. 633, the same is expressed in thèse words: 

"The subordinate judicial tribunals of the United States can exercise only 
such jurisdiction, civil and criminal, as may be authorlzed by act of Congress:" 

I take it for granted that there is no contention hère that this 
court can dérive any jurisdictional power by reason of the alléga- 
tions of the bill to the effect that the threatened wfong complained 
of origihated as the resuit of an illégal combination and conspiracy 
in.restraint of trade, because the definite threatened injury is the 
filing of interstate joint rates undér the provisions of Interstate Com- 
merce Act Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S- Comp. St. 1901, 
p. 3154), as amended by Act June 29, 1906, c, 359, 34 Stat. 584 
(U. S. Comp. St. Supp. 1907, p. 892), and I gather that the alléga- 
tions to which I hâve referred were introduced as foundations for 
évidence tending or intended to show that the rates so proposed to 
be filed were unreasonable, as not proceeding from the necessities 
of the carrier for an increased rate, but imposed upon it against its 
will and by reason of the vis major of such combination. For the 
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purposes of this inquiry we need not. consider whether such évi- 
dence would or would not be admissible upon the question of the 
reasonableness and bona fides of the rates proposed to be filed, be- 
cause the question hère is purely that of jurisdiction, and no relief 
is sought by the bill under the provisions of what is known as the 
"Sherman Act," nor could it be granted under the provisions of that 
act, were it directiy so sought. Minn. v. Northern Securities Co., 
194 U. S. 48, M Sup. Ct. 598, 48 L. Ed. 870; Southern Indiana 
Express Co. v. U. S. Express Co. (C. C.) 88 Fed. 659; Id., 93 
Fed. 1022, 35 C. C. A, 172.: Gulf, etc., R. R. Co. v. Miami Steam- 
ship Co., 86 Fed. 407, 30 C. C. A. 142; Pidcock v. Harrington (C. 
C.) 64 Fed. 821; U. S. v. Atchison, T. & S. F. R. Co. (C. C.) 142 
Fed. 176. 

We are remitted then, for the ground of the Jurisdiction invokedj 
by the bill, to one of two sources. Either it must hâve been grantedl 
by Congress under the général statutes conferring jurisdiction, or by| 
the interstate commerce act itself. The subjects of civil jurisdiction 
embraced in the jurisdictional act of March 3, 1875 (18 Stat. 470,! 
c. 137), were substantially the same as they are under the amend-i 
ments of 1887 (Act March 3; '1887, c. 373, 24 Stat. 552) and 1888! 
(Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901,! 
p. 508]); but the act provided for a 'jurisdictional value of $500, 
instead of $3,000, as now required. Prior to the passage of the in- 
terstate commerce act no jurisdiction in respect 'to that subject could 
hâve existed by virtue of ariy spécial act, because Congress had not 
exercised its right to regulate that subject. It is 'also true that a 
suit having for jts .précise, object the restraining of a carrier from 
filing a schedule of rates with the Interstate Commerce Commission 
could not haye been brought under the gênerai laws in any court 
prior to the passage of the interstate commerce act, because there 
was no such body as the Interstate Commerce Commission and there 
was neither opportunity for nor obligation upon a railroad Com- 
pany to file its rates anywhere. 

Prior,. then, to the passage of the aforesaid act, the theory of ju- 
risdiction in a case seeking to prevent the enforcement of alleged 
urireasonable rates for transporting goods between any two points, 
whether withip the limits of the same state or in two différent states, 
wâs that of the inhérent right of a court of equity to prevent the 
enforcement of excessive and unreasonable rates as against a suitor 
seeking its protection. ,The jurisdiction at that time did not arise 
under the Constitution or any law of the United States, and could 
not hâve existed in any inferior fedçral court savç as it arose by 
reason of a dîv'çrsity of çitizenship existing between the parties, and 
in which casé such court could, cqncurrently with the state courts, 
exercise the jurisdiction in équity exercised by the state courts to 
prevent a common-law injury for which there was no appropriate 
légal remedy or to enforce the common-law légal remedy for the 
violation pf a common-law right. 

But such suits in equity prior to the passage of the interstate 
commerce act were purely personal between the parties to the suit, 
and in no way affected the rights of third parties, or those of the de- 
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fendant transportation company in respect to third parties. For ex- 
ample, if défendant was enforcing a rate from Cincinnati to Chicago 
that À., a shipper, claimed to be unreasonable, and he brought a 
suit in equity to enjoin the enforcement of such rate against him, 
nothing in that proceeding at ail interfered with the right of the 
défendant to enfofce the rate against B. and ail other shippers sim- 
ilarly situated, and hence the damage to the défendant was limited 
to the charges it had been enjoined from enforcing against A., and 
the hieans of recouping such damage might and probably would 
hâve been provided for by bond. On the other hand, if the chan- 
cellor concluded that the injunction should not be granted, or should 
be dissolved, his action in that regard did not preclude B., or any 
other shipper, from applying in any court of compétent jurisdiction 
for like relief on his part to that prayed for by A. This was 'true 
because transportation by common carriers» ail stood upon the same 
footing, and no attempt had been made by Congress to regulate by 
statutory enactment the one branch thereof in respect to which sec- 
tion 8, art. 1, of the Constitution of the United States had provided 
that: 

"The Congress shall hâve power * • • to regulate eommerce -with for- 
elgn nations, and among the sereral states and with the Indian tribes." 

This power is manifestly a very extensive and important one as 
relates to commerce among the several states at the présent time, 
but at the time of the adoption of the Constitution the instruments 
of such commerce were so meager that it was not considered im- 
portant or necessary to enforce the power by législation, and when 
it became apparent that the good of the public required such légis- 
lation the, transportation interests had become so powerful that ef- 
forts in that direction were successfully opposed until the act ôf 
February 4, 1887, known as the "Interstate Commerce Act," was 
passed. During ail this time the only checks upon the instruments 
of commerce, whether internai or interstate, were those imposed by 
the courts under their gênerai powers to protect against wrong, and 
thèse checks the courts imposed, not in any attempt to regulate iii- 
terstate commerce, but under their général powers to prevent wrong 
or to give damages for a wrong suffered, and their judgments and 
decrees were always limited to the matters and to the parties befpre 
them on the pleadings, 

That this limited jurisdiction existed is held by the Suprême Court 
of the United States in which Mr. Justice White says in his opinion 
in Texas & P. R. Co. v. Abilene Cotton Oil Co., 204 U. S. 436, 
27 Sup. Ct. 350, 51 L. Ed. 557: 

"It may not be doubted tBat at comJnon law, whcre a carrier refused to 
reeelve gooda offered for carrlage except wpon the payment of au unreason- 
able sum, the shipper had a right of action in damages. It is also beyond 
controversy that when a carrier accepted goods withput paymeut of the eost 
of carrlage, or an agreement as to the price to be paid, and made an un- 
reasonable exac'tion as a condition of the delivery of the goods, an action 
could be malntained to recover the excess over a reasonable charge. And It 
may further be conceded that it Is now settled that even where, on the re- 
celpt of goods by a carrier, an exorbitant charge is stated, aud the same Is 
coercively exacted, eithér In advance or at the completion of the service, an 
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action may be maintained to recover th« overcharge. 2 Kent, Coin. 599, and 
noteA; 2 Sniith', Lead. Cas. (8th MJ, Hàre & W. notes) pt. 1, P, 457;". 

:, It bec0me>S important to détermine, what effect the passage of the 
intérstate. commerce law, with its amendments, hasnecessarily had 
upoii this: adnjitted jurisdiction, isd'.far as that jurisdiction existed in 
relation, to interstate rates. To prbperly examine that question I know 
of no better .way to consider the.intent and effect of that législation 
than by glameing at "the old law, thè mischief, and the remedy." As 
to the "ôld 'law,":there iwas none, eJccept the common-lâw doctrine al- 
ready adverted to, the administration, o"f which was neçessarily cort- 
fined within the narfow -limits 'ofi redressing private injuries, or pre- 
venting them, upon a proper showingjby the injunctive powers of the 
court. The mischief of this condition wasvery apjsarent. Possibly 
the greatestievil to the public arose: from the fact that no requi rément 
existed for the publicity and uniformity: of rates, thus enabling the car- 
rier to discriminate betweeh shippers with comparatively: little danger 
of détection and conséquent suit bythe injured party. Another mis- 
chief was that no power existed to compel fair dealing toward the en- 
tire public, or to punish for a failure to so deal. 

In Texas & P. R. Co. -v. Abilene Cotton Oil Co., 204 U. S. 439, 27 
Sup. Ct. 354 (51 L. Ed. 557), supra, Mr. Justice White, in discussing 
the causes that led to the passage of this act and the mischief s reme- 
diefl'by it, says: 

"Wheu the act to regulà^e commerce was enacted, there was çontrariety 
of opinion whether, when a rate cliairged by a carrier was in alid of itself 
reasoïiatolte^ the pérson {l'on! vvhom sucU à cliargc wfts Jexactod had at com- 
mon law lan action against the carrier because of damage asserted to bave 
been suffered by a discrimination against such person or^ a. préférence given 
by the, carrier to another. Parsons v. Chicago, etc., W, R.' Co., 167 .U. S. 447, 
455, 17 Sup. et. 887, 42 L. Éd. 231, 234 ; Interstate Comhiërce ConlmissioTi v. 
Baltimore & 0. R. Co., 145 U. S. 263, 275, 12 8np. Gt. 844, 36 L. Ed. 699. 
703, 4 .Interst. Corn. R. 92. That the act to regulate commerce was Intended 
to afford an effective me^n§ for redressing the wrongs resulting from ujijust 
discrimination and undnp préférence Is undoubted. Indeed, it is not open 
'to coritroversy that tb provîde for thèse Subjects was among the principal 
purposes of the act. Interstate Comiïiér!ee Coinmission v. Cincinnati, N. O. 
&'T. P. R. C0./167 U. S. 479, 494, 17 SUp. Gt. 896, 43 L. Ed. 243, 251. And 
it is apparent , tht^t the means by which thèse great purpqses were to be ac- 
coropllshed was the plaqlng upoh âll carriers of the positive duty to es- 
tàblish schedules of reasonable ratés TV'hich , should hâve a unif orm appli- 
cation to ft11,i àhd whléh should not bé departed îrôm so long as the 
establlshed schedule remalned unaltered in the manner provlded by law. 
Cincinnati, N. O. & T. P. R. Co. v. Interstiate Commerce Commission, 162 U. 
S. 184, 16 Sùp. et. 700, 40 L. Ed. 9.35, 5 Interest. Corn. R. 391; Id., 167 U. 
S, 479, 17 Sup,, et: '896,' 42 L. Ed. 243." ■. '/•.,., ;- [.' 

The remedy for thèse evils provided by Coiigress was the act .ôf 
February 4, 1837. with its .amendinents, commonly known as the "In- 
terstate Commerce Açt." By the ninth. section iof that act it was pro- 
vided: . '■ ■ '■ ■ ^ 

"That.^ny person or persohs claiming tô be dapiagédi by, any commoii car- 
rier subjéct ,)l;9| the provislous of tbis act may elthër inajke cpmplaint to the 
(^ommissiçip, a3, herelnafter provided for, or may bring suit in hisor their 
own behalf.fqc the recoyery of the damag^ for which such commoh carrier 
may bé liàb^.e jinder the provisions of ^hls act, in any. District or Circuit 
Court 0^ the': tlnited States of coihpéfeiit jurlsdictipn ; but! such person or 
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persons shall not hâve the right to pursue both of said remédies, and must, 
In each case, eleet whlch one of the two methods of procédure herein provided 
for, he or they will adopt." 

And by section 23 existing appropriate common-law and statutory 
remédies were saved. 

In Texas & P. R. Co. v. Abilene Cotton Oil Co., 304 U. S. 436, 27 
Sup. Ct. 350, 51 L. Ed. 553, the efifect of both of thèse provisions was 
considered by the court, and it was therein held that the independent 
rights of individuals to obtain pecuniary redress under the provisions 
of Act Feb. 4, 1887, c. 104, § 9, 24 Stat. 382 (U. S. Comp. St. 1901, 
p. 3159)— 

"must be confined to such wrongs as can, consistently with the coutext of 
the act, be redressed without previons action by the Commission ; and the 
provision of section 22, that nothing therein 'shall in any way abridge or 
alter the remédies now existing at common law or by statute, but the pro- 
visions of this act are in addition to such remédies,' cannot be construed 
as continuing in shlppers a common-law right, the contlnued existence of 
whlch would be absolûtely inconsistent with the provisions of the statute." 
Thlrd point of syllahus. 

It is conceded that this décision fînally and conclusively dénies the 
right of an individual to sue in any court to recover for an alleged 
overcharge, on the pure ground that the same was unreasonable per 
se, prior to a détermination by the Commission of that fact, and it was 
conceded in the argument that by a parity of reasoning this court 
would hâve no jurisdiction to enjoin, prior to action by the Commis- 
sion, the further enforcement of an existing rate on the ground that 
it was unreasonable, and that its enforcement would resuit in irrépara- 
ble damage to complainant or give rise to a multiplicity of suits; but 
it is strenuously insisted that the same reasons do not apply where the 
relief sought is against the filing and enforcement of a schedule of 
rates not already filed, but notice of whose filing has been given by 
the carrier. 

To that proposition! cannot assent. To do so would be to déclare 
that a court may hâve an independent jurisdiction to prevent a threat- 
ened wrong when it would hâve no power to award réparation for the 
completed injury, a proposition utterly opposed to ail ideas of natural, 
justice and the powers of tribunals. To my mind the same reasoning 
which so clearly shows that the power sought to be exercised by the 
court in the Abilene Cotton Oil Co. Case was répugnant to the provi- 
sions of the act to regulate commerce applies with equal force to an 
attempt by the aid of the court, in an independent suit in equity, to pre- 
vent the filing of a schedule which it is made the duty of a carrier to 
file if he desires to change his rates. To hold otherwise would be to 
utterly deny to the Interstate Commerce Commission a power and duty 
primarily committed to it.by Congress, viz., the power and duty to dé- 
cide upon the reasonablèhess of rates, because the jurisdiction of the 
Commission cannot be exercised over unfiled rates. 

By the act of June 29, 1906, amending section 6 of the Interstate 
commerce act, it was provided, inter alia, that the Commission — 

"may in its discrétion and for good cause shovvn allgrw changes [In rates] 
upon less than the notice herein speclfied, or niodlfy the requirments of 
this section in respect to publishing, postlng and filing of tariffs, either In 
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partlcular [nstances or by a général orfler applicable to spécial or peculiar 
circumstances or conditions." 

1 cannot conceiye of a case in which the action of a court could ex- 
ert a wider or more far-reaching effect in the way of invading the 
province of the Commission, or be more répugnant to the gênerai scope 
and purposes: of the act, than by issuing its injunction to prevent the 
filing of ai schedule of rates with that body. 

But it is suggested and pointed out in argument that the contentions 
of plaintifï hâve been practically sustained by eiglit courts or judges 
of the United States, and denied by only three of such courts or judg- 
es. Counsel for plaintiff cite Maçon Grocery Co. v. Atlantic Coast 
Line R. Co,, (C. C.) 163 Fed. 746, M. C. Kiser Co. v. Central of 
Georgia Ry. Co. (C. C.) 158 Fed. 194, Jewett Bros. & Jewett v. Chica- 
go, W. & St. P. Ry. Co. (C.C.) 156 Fed. 160, Northern Pac. Ry. Co. 
et al. V. Pacific Coast XùmKer.Mfrs.' Ass'n et al. (C. C. A.) 165 Fed. 
1, and the dissenting opinion of Judge Shelby in Atlantic Coast Line 
R. Co. V. Maçon Grocery Co. (C. C. A.) 166 Fed. 319 et seq., as sus- 
taining the jurisdiction of the court in a case like the présent. On the 
other hand, they admit th^t the ma jority opinion in Atlantic Coast Line 
R. Co. V. Maçon Grocery Co. (C. C. A.) 166 Fed. 306, and the dis- 
senting opinion of Judge Ross in the case of Union Pac. R. Co. v. 
Oregqn & Washington Lumber Mfrs.' Ass'n et al. (C. C. A.) 165 Fed. 
13, are entirely adverse to the claim of jurisdiction in a case like the 
présent one. 

It might, perhaps, be sufficient for this court to say that the reason- 
ing in the majority opinion in Atlantic Coast Line R. Co. v. Maçon 
Grocery Co^ (C. Ç. A.) 166 Fed. 306, and in the dissenting opinion of 
Judge Ross in 165 Fed. 13, accords with the view of this court more 
nearly than do any of the other cases cited. But I feel disposed to call 
attention tp the f act that some of the 'cases apparently proceed upon a 
misapprehension of the powers of the Interstate Commerce Commis- 
sion, or else upon a condition of facts totally unlike those existing in 
this case. Thus, in the Kiser Case, Judge Newman decided (158 Fed. 
198) that: : 

, "The court mlght properly enjoin carriers from establishlng or Increas- 
ing to an unreasonable rate, at tbe same tlme leaving the matter in such 
shape as that the Interstate Commerce Commission niay ultimately détermine 
whether the eontemplated Increase iB just and reasonable." 

The difficulty about such a jurisdiction is that it is utterly impracti- 
cable as applied to the présent case. The Interstate Commerce Com- 
mission has been vested with no jurisdiction to détermine whether a 
"eontemplated" rate is reasonable or the reverse. Section 15 of the 
act, as amended June 39, 1906, limited the powers of the Commission 
to an investigation and action upon rates aind charges "demanded, 
charged, or collected" by a common carrier, and could hâve no appli- 
cation to rates which had not yet been filed, but notice of whose filing 
had been given. So thàt Judge Newman's opinion is no authority for 
the power of injunction hère invoked, but, on the contrary, the investi- 
gation of the question of reaspnableness by the Interstate Commerce 
Commission could never occui: if injonction prevented the filing of 
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the rates before that body. In the Jewett Case (C. C.) 156 Fed. 165, 
Judge Carland, recognizing this difficulty, says: 

"It is only wlien upon complaint the Interstate Commerce Commission finds 
that a carrier is demanding, charging, or collecting rates iu violation of law 
that this power to interfère with the rates arises. The carrier cannot be 
sald to be demanding, charging, or collecting a rate iintll it bas put the same 
Into effect It results that the Interstate Commerce Commission has noth- 
ln« to do with the rates which are not in effect, or, in other words, which 
are not belng demanded, charged, or collected by the carrier." 

Ànd ûpon the theory that, as the Interstate Commerce Commission 
cannot act upon a rate not in effect, a Circuit Court of the United 
States has jurisdiction to enjoin the fihng and enforcement of an al- 
leged unreasonable rate, if a proper case therefor is made, Judge Car- 
land delivered his opinion to that effect, although dismissing the bill 
because it did not seek the court's détermination of the alleged unrea- 
fjonableness of the proposed rates. This opinion seems clearly to 
predicate the power of the court to détermine the reasonableness of 
a proposed rate upon the failure of the interstate commerce act to pro- 
vide that the Commission thereby created could suspend a rate pend- 
ing investigation of its reasonableness. It may be freely admitted that 
this omission constitutes a defect in the interstate commerce act. In 
the Report of the Interstate Commerce Commission of 1908, at page 
10, the f ollowing language occurs : 

"In our last annual report attention was called to the fact that this Com- 
mission had no authority to restrain an advance In rates or a change in 
rulë or régulation which Imposes an additional burden. Railways may estab- 
lish whatever interstate rates they choose. No proceediug can be begun 
before this Commission until the schedule establishing the rate has been 
filed. The order o£ the Commission, when made, cannot take effect in less 
than 30 days. If tlie investigation is to be one in reallty as well as in name, 
if ail parties are to be fully heard as they should be, several weeks, and 
usually sereral months, must elapse before a conclusion resulting in an or- 
der can be reached. Meantime the rate established by the carrier remalns In 
effect. No carrier should be required to reduce Its rates wlthout a fair hear- 
ing. Neither, In our opinion, should the public be required to pay advanced 
rates wlthout opportunity for a fair hearing. It would be easy to multiply 
Instances and Illustrations showing the confusion and discrimination which 
now exist. We renew our recommendatlon of one year ago that tbis Com- 
mission be given authority to restrain the .idvance of a rate or the change 
of a rule, régulation, or practice pending proceedings before It to détermine 
the reasonableness of the advance of the change, and we earnestly caU at- 
tention to the necessity for immédiate action." 

It is fundamental that defects in législation can only be amended 
by the législative power and it is not within the power of a court to 
extend its jurisdiction because the exigencies resulting from a pièce of 
congressional législation may seem to demand aid. That problem is 
for Congress alone. It is to be remembered, as already pointed out, 
that the power invoked in this case did not exist prior to the passage 
of the interstate commerce act ; and if the grant of such power cannot 
be found in that act it does not exist. 

The plaintiff in this bill seems to rely greatly in support of the jur- 
isdiction hère invoked upon the authority of that portion of the opin- 
ion of the Suprême Court of the United State* iti the case of Southern 
171F.— 46 



722 ■ ' 171 FEDERAL EEPOETER. ' 

_ ■ A \ . ,_ 

Ry. Co. V. Tift, 206 U. S. 428, 27 Sup. Ct. 709, 51 L. Ed. 113Î, wherein 
occurs this language : 

"In the case at bar, however, there are assignments of error based on tlie 
objections to the Jurlsdiction of the Circuit Court. ïhese might présent 
serious questions in view of our décision in Texas & Pacific Railroad Com- 
pany V. Abilene Cotton 011 Company, 204 U. S. 42(5, 27 Sup. Ct. 350, 51 L. 
Ed. 553, upon a différent record than that before us. We are not required 
to Say, however, that, because an action at law for damages to recover un- 
reasonable rates whieh hâve been exacted in accordance with the schedule 
of rates as flled is forbidden by the interstate commerce act, a suit In equlty 
Is also forbidden to prevent a flling or enforcement of a schedule of un- 
reasonable rates or a change to unjust or unreasonable rates." 

In most of the opinions cited by plaintiff to sustain the jurisdiction 
contended for, this passage has been the basis of the court's holding 
that the jurisdiction existed; and, stripped of ail connection with its 
context, the dictum might seem to givé encouragement to the view that 
it favored the existence of the jurisdiction. But, when coupled with 
the context, this idea is no longer tenable. Let us see what follows : 

"The Circuit Court granted no relief prejudicial to appellants on the origi- 
nal blll. It sent the parties to the Interstate Commerce Commission, wliere, 
upon suflicient pleadlngs, identical -with those before the court, and upon 
testimony adduced upon the issues made, the décision was adverse to the 
appellants. This action ofthe Commission, with its fiudings and conclusions, 
W{is presented to the Circuit Court, «nd it was upon thèse, in effect, the 
ilecree of the court ii:us renOercd. [Italics mine.] There was no demur- 
rer to that pétition, and the testimony taken before the Commission was 
gtipulated into the case, aiid the opinion of the covirt recites tliat, 'with 
equal merltorious purpose, qounsel for respective parties agreed that this 
would stand for and be the hèarlrig for final decree iu equlty .' " 

Now it was upon this record that the Suprême Court was asked to 
pass iipon objections to the jurisdiction which, it says, upon a différent 
record "might présent serious questions" — upon a record in which the 
court grantéd no relief Upon the original bill "prejudicial to appel- 
lants," à record into wiiich was stipulated the testimony subsequently 
taken before the Interstate Commerce Commission upon a complaint 
made under the provisions of section 15 of the interstate commerce act. 
In view of ail this, the Suprême Court proceeds : 

"It was certàlnly compétent for the appellees to proceed lu the Circuit Court 
under section 16 of tbe interstate commerce act (Act Feb. 4, 1887, c. 104, 24 
Stat. 384 [U. S. Comp. St. l&Ol, p. 31651), and to apply by pétition to the 
Circuit Court, 'sitting in equlty,' for the court to hear and détermine the 
matter 'as a court of equlty,' and issue an injunction 'or other proper process 
mandatory or otherwise,' to entorce the order of the commission. We think 
that under the broad powers conferred upon the Circuit Court by section 16 
and tlie direction there given to the court to proceed with eftlclency, but wlth- 
out the formality of equlty proceedlngs, 'but in such manner as to do justice 
in the premises,' and In view pf the stipulation of the parties, reeited in the 
decree of the court, the appellants are precluded from makiug tbe objection 
that tbe court dld not hâve jurisdiction tb entertaln tbe pétition and grant 
the relief pràyed for and decreed." 

After the above statement of the contents of the record in the Tift 
Case, and, the view of the relief grapted, I fail to see how anything 
in the opitiion of the Supreiïie Cpurt can be construed into implied 
approyal of thç doçtr^e tHatthe» Circuit Court of the United States, 
has jurisdiction in advance of action by the Interstate Commerce Com- 
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mission to enjoin -the filing or en forcement of rates ail eged to be un- 
reasonablç.^ .1 conclude, therefore, that a proper construction of the 
act of February 4, 1887, forbids the exercise ofjurisdiction in a case 
like the présent, because it is inconsistent with the purposes of that 
act, as expressed therein and as construed and expounded by the Su- 
prême Covirt of the United States in the leadifig. cases of Texas & P. 
R; Co. V. Àbilene Cotton OilCo., 204 U. S. 436, 27 Sup. Ct. 350, 51 
L. Ed.-55,3, and Southern Ry. Co. v. Tift, 206, Û. S. 428, 27 Sup. Ct. 
709, 51 L. Ed. 1124. 

It follows, from whatl hâve said, that the temporary restraining 
order heretofore awarded must be dissolved, and the bill dis^issed for 
lack of jurisdiction, and yvithput préjudice; and it is so ordered. 
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POWHATAN COAL & COKE CO. v. SAME. 

/ (Circuit Court, W. D. Virginia. July 8, 1909.) 

Commerce (§ 89*) — Interstate Commerce Act— JuBispicTiON xo Enjoin Es- 
tablishment OB Enfoecement or Kates. 

A Circuit Court of tlié United States Is without jurisdiction to enjoiii 
the establishment of an Interstate freigbt rate by a carrier, or to énjoln 
the enforcement of a new rate which bas been puWlshed and flled, before 
its reasonableuess and validlty bave been passed on by the Interstate 
Commerce Commission. 
[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 89.* 
Jurisdiction of fédéral courts of sùlts under Interstate commerce act, 
see note to Bailey v. Mosher, 11 C. C. A. 318.] 

In Equity. On demurrers to bills. 

Vinson & Thompson, Chapman & Gillespie, Arthur B. Hayes, and 
Wm. A. Glasgow, Jr., for complainants. 

Théodore W. Reath, Lucien H. Cocke, and John H. Holt (Joseph 
I. Doran, on the brief), for défendant. 

McDOWELL, District Judge. In the first of thèse cases the bill 
prays that the défendant be enjoined frdm fiHng, posting, or en for- 
cing a prctposed incréased freight rate on coal from West Virginia 
td the' "lake ports" in Ohio, alleged to be unreasonable, and for gên- 
erai relief. In the second case the bill prays that défendant be en- 
joined from establishing such increasëd rate, and, in the alterna- 
tive, thàt, if not' enjoined from establishing the increasëd rate, the 
deferidarit be enjoined from en forcing such rate until the Interstate 
Coinrhei-ce Commission can act on thé question bf the reasonable- 
ness of the proposed rate. In bpth cases restraining orders were 
granted. In the Houston Case the défendant moves for the vaca- 
tion^ of the restraining-' order, and in the Powhatân Casé' the com- 
plainaîit tnoves for a temporary injunction. Bpth bills hâve been 
demurréd to. 

•|r(^|^ Ptber cases eee Bame tpplc & S numsbb in Oec.tc Am. Dig>. ]9C7 to date,,^ Rep'r Indexas 
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It seems to me unnecessary to consider any other question than 
that of the jurisdiction of this 'court to grant the relief prayed for. 
The opinions of the Suprême Court in Texas & Pac. R. Co. v. 
Abilene Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, and in 
Southern Ry. Co. v. Tift, 206 U. S. 428, 27 Sup. Ct. 709, 51 L. Ed. 
1124, do not'seem çonclusive of the questions hère presented. In 
the former Casé the court had bef ore it only the question as to the 
right of a shipper to recover at law for unreasonable freight charges, 
prior to action by the Interstate Commerce Commission. In the 
latter casé the trial court had unqUestionablé jurisdiction (the Com- 
mission having acted ànd a pétition under section 16 of the Inter- 
state commerce act [Act Feb. 4, 1887, c. 104, 24 Stat. 384 (U. S. 
Comp. St. 1901, p. 3165)] having been filed) before any decree 
prejudicial to the appellant was made, and the Suprême Court in 
effect merely announced that it was not in that 'case called upon 
to décide the question we are nowconsidering. The first paragraph 
of the syllabus of the case is not ' justified by the opinion. Of the 
décisions of the subordinate fédéral courts it must be said that the 
current of opinion seems to hâve set in the direction of a déniai of 
the jurisdiction. See Jewett v. Railroad Co. (C. C.) 156 Fed. 165 ; 
Kalispell Lumber Co. v. Railroad Co., (C. C.) 157 Fed. 845; Kiser 
Co. V. Railroad Co. (C. C.) 158 Fed. 193; Maçon Grocery Co. v. 
Railroad Co. (C. C.) 163 Fed. 736; Northern Pac. R. Co. v. Pac. 
Lumber Co. (C. C. A.) 165 Fed. 1; Union Pac. R. Co. v. Oregon 
Lumber Co. (C. C. A.) 165 Fed. 13; U. S. v. Railroad Co. (C. C.) 
122 Fed. 544; U. S. v. Railroad Co. (C. C.) 142 Fed. 176, 187; 
Potlatch Lumber Co. y, Railroad Co. (C. C.) 157 Fed. 588; Rail- 
road Co. v, Kalispell Lumber Co. (C. C. A.) 165 Fed. 25; Railroad 
Co. V. Maçon Grocery Co. (C. C. A.) 166 Fed. 206; Columbus Co. 
V. K. & M. Ry. Co. (C. C.) 171 Fed. 713. 

The first question is as to the power of this court to enjoin the 
establishment of the proposed rate. It seems to me that the Inter- 
state commerce act shows that Congress intended to give to the 
Commission the sole jurisdiction to pass upon the reasonableness 
of a rate in the first instance. If this court assumes jurisdiction 
to enjoin the filing and posting of a rate, it is clear that no case 
for the action of the Gonimission could arise. A bill which prayed 
solely for atemporary, and finally a permanent, injunction forbid- 
ding a can-ier to file and post an iriterstate rate, would be a pure 
injunction bill, in no sensé ancillary; and before the permanent in- 
junction could issue, at least, the court must inyestigate and dé- 
termine the unreasonableness of the., proposed ra,te. By necessary 
implication as it seems to me the language used in the act forbids 
that the court; c^P h^ve s^ch power., ^ Its e:^ercise effectually and 
finally dispensés with action by the Commission. In U. S. v, Rail- 
road Co. (Ç. Ç.), 122 Fed. 545, 546, it as said : 

"In a récent case comlng up from Kaqsas, the Suprême Court denled the 
rlght of the government to malntaln a suit somewhat slmllar to this. But 
In that case the Interstate Commerce Commission had néver granted a hear- 
Ing, or made an order, in the matters Involved. The Commission is Oie tribu- 
nal Instituted by the government to inqulre primarily into the fact as to 
whetiier discrimination exlsts. To it the shipper can bring his grleranc*^ 
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Before it tlie raiiroads hâve a rlght to be heard. Until an inqulry is there 
made, and a finding and order had, the jurisdlctlon of a court of equity may 
not be invoked, because for the court to take hold at that primary point In 
the case would be to transfer the jurisdlctlon of the Interstate Commerce 
Commission — the jurisdlctlon to flrst Inquire Into the facts— to a court of eq- 
uity. In practical application, it would abollsh the Interstate Commerce Com- 
mission and devolve upon a master In chancery the preliminary inquiry into 
the facts. Because of this— though the reason is not stated by the court as 
I hâve stated it— the Suprême Court held that the suit thus before it could 
not proceed, except under the Elkins act subsequently enacted ; but no opin- 
ion was expressed iapon the right of the goveniment to bring suit in cases 
where there had been a preliminary Inquiry and finding by the Interstate 
Commerce Commission." 

The case therein referred to is stipposed to be Missouri Pacific 
Ry. V. U. S., 189 U. S. 274, 282, 23 Sup. Ct. 507, 47 L. Ed. 811. 

Let us now consider the power of the court to enjoin a carrier 
from enforcing a rate that has been filed and posted, but which has 
never been enforced. Tlie theory on which such relief is asked 
is that the carrier will proceed to file and post the new rate, and 
that the court will merely enjoin the enforcement of the new rate 
until the Commission can act on the question of the reasonableness of 
the rate. 

For argument's sake, and without considering the question, it is 
assumed that the fédéral Circuit Courts had equity jurisdiction, prior 
to the enactment of the interstate commerce act, to enjoin a carrier 
from enforcing an unreasonable interstate rate. Does not 'the act 
by necessary implication repeal the power? It seems to me that it 
does. If the new rate is filed and posted for the requisite period, 
such rate is "established." If enforcement of such rate is enjoined, 
what rate can the carrier enforce during the period of injunction? 
It is argued that the former rate can be used. But the filing and 
posting of the new rate e.stablishes it, and a charge of a less rate 
is forbidden by the act, both as originally expressed and as amended. 
"When a schedule of rates is once established in the mode prescrib- 
ed by the statute, a former rate is superseded and is no longer in 
existence." Railroad Co. v. Kalispell Co. (C. C. A.) 165 Fed. 35, 
28. Obviously a power in the courts to enjoin the enforcement of 
a rate which has been duly established, prior to action by the Com- 
mission, is totally at variance with the expressed intent of the law. 

Again, by Act Feb. 4, 1887, c. 104, § 15, 24 Stat. 384 (U. S. 
Comp. St. 1901, p. 3165), as amended by Act June 39, 1906, c. 3591, 
§ 4, 34 Stat. 589 (U. S. Comp. St. Supp. 1907, p. 900), the Inter- 
state Commerce Commission is only given jurisdiction to pass upon 
the reasonableness of a rate after siich rate has been "demanded, 
charged or collected." This laiiguagé does not comport with an in- 
tent to leave in or give to the courts 'a jurisdiction to enjoin the 
enforcement of a rate whith has been filed and posted; for, if 
such injunction be granted and obeyed, the new rate can never be 
demanded, charged, or collected. It was said in argument that the 
Commission had in an unreported ruling held that it had jurisdic- 
tion to inquire into the reasonableness bf a rate prior to its enforce- 
ment; but on a careful reading of the statute I am unable to agrée 
to the soundness of such a conclusion. I do not find in the act 
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that a : carrier: viplates the law by merely filing and posting an un- 
reasonable iratCi' The carrier may, by so doing, put itself in a 
position whéré it can.'dô no busitless withbut viplating the law; but 
until the carrier bas net only established ï^n unreasbn,able rate, but bas 
demanded, charged, or collected sueh rate; it bas net violated tbe act, 
and bas not donc such an act as gives the Commission jurisdiction to 
pass on the rate. Hère, again, the expressed interit of the act is ob- 
viously at variance with an intent that the court shall hâve (or retain) 
a power to enjoin the enforcement of an estabHshed rate prior to ac- 
tion by the Commission, as the exercise of such power would dispense 
with and prevent action by the Commission. 

Perhaps a word or so should be devoted to the clause in section 23 
of the act preservitig ejsisting remédies. at common law. Assuming, 
without gO:holding, that therewas jurisdiction to enjoin the enforce- 
ment; of an unreasonable rate, and that this clause refers to équitable 
remédies, still the décision in the Abilene Case, supra, makes it im- 
possible toconstrue this clause oaccording to the contention of com- 
plainants. If section ^2 does not préserve an admittedly existing 
commoU'-law right of recovering dainages for excessive charges previ- 
ous to action by the Commission, a fortiori this section does not pré- 
serve a, disputable équitable right which nullifies the chief conception 
and jutent of the act as a whole. 

In: the argument that the prpposed action of the carrier is the re- 
suit of a conspiracy toviolate the Interstate commerce act I can ûnd 
no addition to the streqgth pf the case of the complainants. As there 
is no jurisdiction to enjoin the enforcement of an tmreasonable rate, 
the mère f act that the intent to en force the unreasonable rate was 
bprn of.a cpnspiracy does not alter the essential nature of the case. 
We still bave a request that the court enjoin the enforcement of a 
rate said to be unreasonable prior to action by the Commission. 

The argument based on Anti-Trust Act July 1, 1890, c. 646, 26 
Stat. 209, 7 Fed. St. Ann. 336 (U, S. Çomp. St.: 1901, p. 3253), as- 
sumes the .existence of., a right in private individuals to invoke the 
powtr given the courts by section 4 of the act^ The language used by 
the Suprême Court in Minnesota v. Northern Securities Co., 194 U. 
S. 48, 71, 24 Sup. et. 598, 48 h. Ed. 870, seems to destroy the basis 
for this argument. Again, it is aseemingly unanswerable argument 
against such assumption that if the power exists in individuals to en- 
join the enforcement of;a freight rate, previous to action by the In- 
terstate Commerce Commission, the anti-trust act largely destroys 
the fundamental scheme pf the interstéite commerce act. It seems to 
me most improbable that Cpngress;had anv such intent; and the 
language used in Klkins Act Feb. 3, 1903, c. 708, 33 Stat. 847, 10 Fed. 
St. Ann. 170 (U. S. Comp. St.^Supp. 1907, p. 880), and in the amend- 
ed Interstate Commerce Act June 89, 1906, ç, 3591, 34 Stat. 584, 
Supp. Fed.St. Ann. 168 (U. S., Comp. St.;Supp. 1907, p. 892), seems 
to clearly show that such intent eithernever existed or has been aban- 
doned. , ■ ;, .. ;■;■';:'!, ' ; ,■.■•,'.., 

The objections to the two billsatbar based on the fàilure to 3.U 
lege facts shpwing irréparable injury Ofithe necessity of a multiplicity 
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of actions are undoubtedly of much strength. However, I hâve not 
thought it necessary to enter upon a discussion of thèse questions. 

It follows, from what has been previously said, that this court is 
without jurisdiction to grant any reHef whatever under either of the 
bills hère. 



PACIFIC STAÏES SUPPLY CO. v. CIÏY AND COUNTY OF SAN FRAN- 
CISCO et al. 

(Circuit Court, N. D. Californla. July 26, 1909.) 

No. 14,811. 

1. Municipal Cokpobations (§ 622*) — Quaebies— Régulation— Obdinances. 

A city ordinance, prohlbiting ttie maintaining or operating of a stone 
(luarry within the city limits, is invalid as an attemi>t to proliibit, ratlier 
tlwn regulate, a legitimate business. 

[Ed. Note. — For otlier cases, see Municipal Oorporations, Dec. Dig. § 
622.*] 

2. Municipal Corpôbations (§ 594*) — Police Power— Regulatoby Obdi- 

NANOE. 

Wliere a thing to be regulated by a city ordinance is of a character ei- 
ther inherently or by reasou of its use calculated to endanger the health, 
safety, comfort, or welfare of the publie, and the conditions and circuni- 
stanc-es under which the danger arises are not susceptible of being fore- 
seen and ruade the subject of uniform prescription and limitations, an or- 
dinance regulating the same is not invalid for failure to preseribe such 
uniform limitations and prescriptions and leaving them to the discretion- 
ary détermination of an appropriate board or officer. 

[Ed. Note.— For other cases, see Municipal Corporations, Dec. Dig. 5 
594.*] 

3. Municipal Corpokations (§595*) — Blasting— Régulation— Police Power. 

Whlle blasting is not so inherently dàngerous as to constltute a nui- 
sance per se, its régulation within the limits of a populous city was never- 
theless within the city's police power, and hence a city ordinance, prohlbit- 
ing blasting within certain portions of the city, except under a permit to 
l)e granted by the board. of supervisors, was a valid exercise of such 
power. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
.595.*] 

i. iNJUNCTioN (§ 7*) — ScoPE op Rb.medy — PuBLic Ofpicials— Abbitraby Ac- 
tion. 

Where city authoritles arbitrarlly refused to grant complalnant a blast- 
ing permit under a valid city ordinance prohibiting blasting in a city 
witliout such permit,' coUiplainant's remedy was at law to conipel the is- 
suing of a permit, if the facts warranted it, and not in efiuity to restrain 
the city authorities from enforcing the ordinance. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 7.*] 

In Equity. 

This Is an application by the complalnant for an Injunction pendente 
lite to restrain the défendants, the city and county of San B'rancisco and 
its chlef of police, from interfering by arrest or otherwise with the ofïicers 
and employé.s of the .complaiuant lu 0L>erating a rock quarry and rock crush- 
ing plant within the municipality. 

So far as niaterial tO'be stated. the «imended bill allèges, in substance: 
That at ail times covered by its allégations the complainant was in posses- 

*For other cases see same topic & % number in Dec. & Àm. Diga. 1907 to date, & Rep'r Indexe» 



728 ,, 171 FEDERAL REPORTER. 

sion of certain laiids therein described situated witlilu. tlie coiiiorate lliiiits 
of tlie eity and county of San Francisco, holding tlie same under a 10-year 
lease from April 1, 1907, upon wlilcli is situated a deposit or quarry of rock 
of value for use and sale for use in tlae coustructiou of buildings and other 
designated purposes, and for which there was great demand, wltli the 
right in Complainant to extract, use, and dispose of the same for euch pur- 
poses ; that uiK)n said property complainant has an extensive plant, con- 
sistlng of ail necessary machinery and appliances for the removal and 
crushing of such rock ; that but for the défendants' acts and interférences 
complained of coniplainant's rights under said lease would be of a value 
of over $50,000, and Its said plant of a value of over ,$28,000 ; that the 
value of the matter in controversy greatly exceeds the sum of $2,000 ; that 
it is necessary to the suceessful and proper opération of said quarry that 
blasting powder or dynamite be used in blasting thereon to detach and 
remove the rock therefrom, and f or tïiat ' purpose to keep and store thereat 
a sufBcient quantity of such explosives fpr such requirements ; that the 
rock crushing plant eannot be successfully operated otlierwise than by the 
use of steam, electric, or other motive power ; that the opération of said 
quarry and said plant by the means aforesaid can be safely carried on with- 
out danger, inconvenience, discomfort, or injury to pereous or property ; 
and tliat at the time of the interférence complained of, and for some time 
prier thereto, complainant was working and had worked said quari^y and 
blasted and removed the' rock therefrom and crushed the same on said 
premises without causing any such injury or damage. 

It is alleged : That in Octobei", 1908, the défendants wrongfuUy and un- 
lawfully and without any authority or riglit so to do notified complainant 
that it would not be permitted to blast in said quarry, or drill holes 
therein, or to crush rock thereat, or to "in any way" operate the same ; 
that, if complainant should attempt to further carry on such work, défend- 
ants would arrest the officers, employés, and servants of the complainant and 
ail persons connected in any way with the opération of said quarry, and 
would make such arrests upon each and every occasion that any attempt 
should be made to so operate the said quarry; that défendants stationed and 
maintained policemen at said quarry to prevent the opération of the same. 
and arrested the servants of the complainant for drilling in said quarry, and 
prevented and still prevent complainant, its officers, servants, and employés, 
from "in any wày" operating the said quarry or rock crushing plant; and 
that by reason of such acts of défendants the complainant is wholly de- 
prived of the use and enjoyment of its rights under its lease of said prop- 
erty and the use of its said plant. 

It is alleged: That the défendants justify their refusai to permit the 
complainant to blast, drill, or crush rock at the said quarry under four 
Certain ordinances of thè eity and county of San Francisco which are set 
out in full in the bill, the material part of the flrst of which, known as 
the "blasting ordinance," makes it a mlsdemeanor "for anj' person, flrm, 
or corporation to explode or cause to be exploded, any powder or other ex- 
plosive material for the purpose of blasting, or drill a hole, or make a 
crevice, for the puriMse of inserting any powder or other explosive material 
for the purpose of blasting, or insert in any hole or crevice auy fuse or 
any jwwder, or other explosive material for the purpose of blasting, without 
first obtaining from the board of supervisors a permit so to do, which 
permit must specify the location of the blast or blasts for which it is "-rant- 
ed," and providing for the giving of a bond by the appllcant before receiv- 
ing a license, for the protection of any person or property Injured by the 
acts done under such permit. The second makes it a mlsdemeanor for any 
person, company, or association to maintain or opefate any rock or stone 
quarry within certain designated portions of said eity and county, within 
which designated territory it is alleged that complainant's quarry is situated. 
The third makes it a mlsdemeanor for any person, company, or association 
to estaWlsh, maintain, or use any rock crushing machine "operated by 
steam, gas, electric, vapor, or other motive power," within a certain desig- 
nated portion of said eity and county, within which territory, it is alleged, 
the complainant's quarry and plant are situated. And the fourth makes it a 
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misdemeanor for any person, flrin, company, or corporation "to manufac- 
ture, or cause to be mannfactured, or bring or cause to be brouglit into, 
or receive or keep or store, or suffier to remain wlthin tlie llmits of the 
City and county of San Francisco, any blastiug powder, liercules or giant 
powder, nitroglycerin, daulin, dynamite, or any other explosive liquid or 
material or compound, liavlng an explosive power greater than that of ordi- 
nary gunpowder," except within a certain designated portion of said city 
and county, without whieh designated territory, as alleged, complainant's 
quarry is sltuated. 

As to the first of the ordinances above referred to, it is alleged : That it is 
contrary to section 1 of the fourteenth ameudnient to the Constitution of 
the United States, and arBitrarily and unlawfully interfères with the use 
of said property by complainant, and with the lawful occupation of com- 
plalnant in working the same, and imposes unusual and unnecessary restric- 
tions npon such lawful occupation, in that it coutaius no régulations, rules, 
or conditions whatsoever for the grauting of a permit to do any of the things 
prohibited thereby, but leaves the question of granting such permit to the 
arbitrary discrétion and détermination of the board of supervisors of said 
city and county, and does not admit of the doing of any of the said pro- 
hibited acts by ail citizens alike who will comply with certain prescribed 
régulations, rules, or conditions. That ever since It was enacted it has 
been, and stUl is, applled and adminlstered by défendants with an unequal 
hand and with unjust and illégal discrimination between persons in simllar 
clrcumstances, material to thelr rights. In that the board of supervisors, of 
said city and county has granted, and still does grant, permits for the doIng 
of ail said prohibited acts in varlous parts of the city and county, and in 
locations where such acts cannot be done as safely and as free from danger 
as regards the interest and welfare of persons and property as the same 
can toe done at the quarry of complainant; a number of spécifie instances 
of the granting of such permits to parties other than the complainant for the 
carrying on of llke opérations belng set forth in the bill. And it is alleged 
that by reason of the character of said ordinance and the arbitrary. unjust, 
and dlscrlminating manner of its enforcement, It unlawfully abridges the 
privilèges and rights of complafnant as a citizen of the United States, de- 
prlves It of Its property without due process of law, and dénies It the 
equal protection of the law, contrary to section 1 of the fourteenth ameud- 
ment of the Constitution of the United States. Sirailar allégations, so far 
as pertinent to thelr terms, are made as to the Illegality of and the arbitrary 
and unequal manner of administering each of the other ordinances referred to. 
It is turther alleged: That notwithstanding the invalidity of said several 
ordinances complainant, after the commencement of the Interférences alleg- 
ed, in order to prevent a répétition of the same and avoid the neeessity of re- 
sorting to a court of equity, filed a pétition with said board of supervisors 
setting forth the location of its quarry, and its situation with référence to 
other surroundlng property and other proper facts in relation thereto tending to 
sustain complainant's right to a permit to operate the same and requested 
the said board to examine said quarry and inspect the manner of worklng the 
same by complainant and to thereupon grant a permit to operate the same; 
"but that the said board of supervisors arbitrarlly and unreasonably refus- 
ed to eonsider the said pétition or to allow your orator to show it the manner 
In whieh it proposed to drill holes, blast rock, and crush rock at said quarry, 
and arbitrarlly and unreasonably refused to eonsider the rights of your oratoi* 
in the premises or to grant your orator any permit to operate the said quar- 
ry." And it Is alleged that, unless défendants are restralned from the acts 
and interférences complalned of, they threaten to and wlll continue to pre- 
vent the complainant, Its offlcers, employés, and servants, from operatiug the 
said quarry, and will thus entirely deprlve complainant of the use and en- 
joyment of its property. An Injunction both prelimlnary and final is prayed. 
In rosponse to the order to show cause, défendants appeared, by the city 
and county attorney, and demurred to the bill on several grounds, iuclud- 
Ing that of want of equity, and likewise presented a large number of affldavits 
in opposition to the granting of the writ. Thèse latter having been answered 
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by the complaînant, the matter bas been argued and submitted, both upon the 
demurrer and upon the merlts of the application. 

Walter H. Linforth and Samuel M. Shortridge, for complaînant. 
Percy V. Long, City and County Atty., and Jesse H. Steinhart, Asst. 
City and County Atty., for défendants. 

VAN FLEET, District Judge '(after stating the facts as above). 
As to the merits of the application, while I may say in passing that, in 
view of the counter showing made by défendants, I am satisfied the 
court WQuld nôt be justified in granting a preliminàry writ, I do not 
feei called upon to discuss that feature of the case, since in my judg- 
ment the questions raised by the demurrer eut deeper and render it 
necessary to dismiss the bill as not stating a case for équitable relief. 
The sufficiency of the bill turns upon the question whether the ordi- 
nances under which défendants hâve justified for the acts complained of 
show a valid exercise of the police power by the municipal authorities ; 
not necessarily that ail those ordinances are valid, but such one or more 
of thetn as may be essential to sustain the action of the authorities in 
stopping the work which complainaiit was engaged in at the time of 
the interférence, and which it claims the right to prosecute. It is not 
material, under the case made by the bill, that the ordinànce under- 
taking to prohibit the rnaintaining or pperating of a rock quarry may 
be void as beyond the power of the municipality to enforce. If the jus- 
tification of the acts of défendants rested upon that ordinànce alone, 
it may be admitted that it would fail, since it is obvious, as held by the 
Suprême Court of California, that the ordinànce is void as an attempt 
to prohibit, rather than regulate, a perfectly legitimate business. Ex 
parte Kelso, 147 Cal. 609, 83 Pac. 341, 3 L. R. A. (N. S.) 796, 109 
Am. St. Rep. 178. But while the bill allèges in tërms that défendants' 
acts hâve prevented and will prevent complaînant from "in any way" 
operating its quarry, the several ayerments of the bill taken together 
show that the work stopped by défendants was the opération of the 
quarry by means of blasting with explosives, and that this is the only 
agency through which complaînant bas attempted to operate its quarry, 
or by which the rock thereon can be successfully extracted. Nor is it 
material to inquire as to the validity of the ordinànce prohibiting the 
maintenance or opération of a rock crushing machine in the part of 
the city in which complainant's property is located, since the bill dis- 
closes that the right to operate that feature of its property is only 
claimed by or valuable to complaînant as an incident to and in connec- 
tion with its right to operate its quarry by the means aforesaid; that 
without the latter right the former is of no material considération. It 
results therefore that the only material inquiry presented is as to the 
validity of the ordinànce prohibiting blasting, since, if complaînant can- 
not employ that method in operating its quarry, the right to keep or 
store the explosives prohibited by the last of the ordinances pleaded is 
of no value or concern to it. 

Thèse considérations are recognized by complaînant in its présenta- 
tion of its case. At the threshold of its brief, it is said: 

"Assuming, for the purpose of this point, as we must, that ail of the ordi- 
nances under which the défendants jhstlfy their right to Interfère with the 
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opération of the quarry are invalld, the case présentée! by the bill, so far as 
this point is concernée!, is simply one to prevent the munlcipality and Its 
officers, under ttie guise of invalid ordinances, f rom interfering with the coin- 
plainant's right of property, and from depriving the coruplaiuant of such 
rights of property and ntterly destroying the sauie." 

This proposition being true, the converse of it foUows, that if either 
one of the ordinances justifies the acts of défendants, and that régula- 
tion is found to he vahd, the complainant must fail, and a considération 
of the others becomes immaterial. 

In pursuance of this theory, the stress of the argument by both par- 
ties is devoted to the question as to the vàlidity of the so-called "blast- 
ing ordinance." That this ordinance embodies a perfectly proper and 
vahd exercise of the poHce power I entertain no doubt. No question is 
made but that the défendant municipality is invested under the Consti- 
tution and laws of the statè with compétent and plenary power to make 
and enforce ail suitable and proper régulations of the kind, not in con- 
flict with gênerai laws, deemed necessary for the protection of the 
health, safety, and well-being of its inhabitants ; but the sum and sub- 
stance of complainant's objections to this particular ordinance, as in- 
dicated by the averments of the bill and contended for in argument, 
are: First, that the ordinance prescribes no iixed or uniform rules or 
régulations under which ail applicants alike may be awarded the privi- 
lège of engaging in the occupation to which it relates, but leaves the dé- 
termination of the question whether a permit shall be granted in any 
instance to the absolute will and arbitrary discrétion of the board of 
supervisors withdut any controlling limitation whatsoever, which it is 
contended is in excess of a proper exertion of the police power and 
renders the ordinance void upon its face ; and, second, that, even if 
valid in form, thé ordinance is void because of the partial and arbitrary 
manner in which, as alleged in the bill, it is administered and enforced. 

It is obvions to my mind that the first of thèse objections ignores 
the nature and character of the business or opérations with which this 
this ordinance undertakes to deal. It is quite true that where the state 
undertakes to reguiate a business or thing lawful in itself and not ordi- 
narily obnoxious or hazardous to public health, safety, or comfort, and 
which may be usually and ordinarily done or carried on without harm, 
under régulations common to ail in like circumstances, and which cir- 
cumstances may be readily foreseen and provided for by the lawmaking 
power, a by-law or ordinance intended to reguiate such business or act 
must in order to be valid keep within those limitations ; but where the 
thing regulated is of a character, either inherently, or by reason of the 
agencies necessary to be employed, that the prosecution of the business 
or doing of the act under certain conditions and circumstances is cal- 
culated to endanger the health, safety, comfort, or welfare of the public, 
and those conditions and circumstances are not in their nature sus- 
ceptible of being foreseen and made the subject of uniform and common 
prescription, then those limitations may be departed' from, and the 
right to the prosecution of such an enterprise or performance of such an 
act may be competently left by the lawmaking body to the discretionary 
détermination of some appropriate board or officer, without endanger- 
ing the vàlidity of the régulation. 
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The ordinance in question obviously, as it seems to me, falls within 
the latter category, and in no way transgresses the constitutional limita- 
tions urged against it. WJiile blasting is not perhaps so essentially and 
inherently dangerous under ail circumstances as to constitute a nui- 
sance per se, it is nevertheless, by reason of the necessity of employing 
the agency of high explosives, universally recognized as a vvork which, 
under certain conditions and surroundings, may be and is attended by 
great danger and hazard to people and property in the near vicinity of 
its prosecution ; and it is quite obvious that, as applied to a thickly pop- 
ulated district such as is comprised within the greater part of the terri- 
tory of the city and county of San Francisco, it would be impossible 
for the city authorities to foresee and prescribe by fixed rule the condi- 
tions under which, and the district within which, the work covild in ail 
instances be permitted with safety. Under such circumstances the 
work must either be entirely prohibited, or, as in this instance, the dis- 
crétion lodged in some proper functionary to détermine as occasion 
arises under what circumstances and in what particular localities it 
may, with due regard for the rights of others, be permitted to be car- 
ried on; and but for the right so to provide no adéquate provision 
could, in many instances, be made for the protection of the rights of 
the public. 

The principles which uphold such régulations are well recognized 
and thoroughly established, and hâve been applied not only to by-laws 
and ordinances regulating the industry hère involved, but to many 
others of a kindred character ; and régulations of this character hâve 
been uniformly upheld as not obnoxious to the objection that they in 
any just sensé infringe upon the constitutional provisions as to the 
rights of property hère invoked. 

In Commonwealth v. Parks, 155 Mass. 531, 30 N. E. 174, the Su- 
prême Judicial Court of Massachvisetts sustained a municipal ordinance 
of precisely similar import to that hère involved, prohibiting blasting 
within the city of Somerville without the written consent of the board 
of aldermen, as being fully within the police power of the state, con- 
ferred by proper législative enactment upon the municipality ; and the 
court, speaking through Mr. Justice Holmes (now an associate justice 
of the Suprême Court of the United States), in response to objections 
against the constitutionality of the régulation of like character to those 
hère urged, say : 

"It is settled that within constitutional liiuits not exactly determined 
the Législature may change the coinmon law as to nuisances, and may 
move the line either way, so as to make things nuisances wlilcli were not 
so, or to make things lawful which were nuisances, aUhough by so doing 
it affects the use or value of property. Sawyer v. Davis, 136 Mass. 239, 49 
Am. Rep. 27; Rideout v. Knox, 148 Mass. 308, 19 N. E. 390, 2 h. R. A. 
81, 12 Am. St. Rep. 500. It is still plainer that it may prohlbit a use of 
land which the common law would regard as a nuisance if it endangered 
adjolnlng houses or the hlghway, and the Législature may authorize cities 
and towns by ordinances and by-laws to make similar prohibitions. Salem 
V. Maynes, 123 Mass. 3T2, 374; Barbier v. Connoliy, 113 U. S. 27, 5 Sup. 
et. 357, 28 L. Ed. 923. Furthermore, what the municipal body may forbld 
altogether it may forbld condltionally, unless its written permission is 
obtained beforehaud. We see nothing in Newton v. Belger, 143 Mass. 598, 
10 N. E. 404, or Yick Wo v. Uopkius, 118 U. S. 350, Sup. Ct. 1004, 30 
L. Ed. 220, and Baltimore v. Radecke, 49 Md. 217, 33 Am. Rep. 239, to 



PACIFIC STATES S. CO, V. CITT <fc COUNTY OF SAN FRANCISCO. 733 

make us doubt the correctness of the décision in Quincy v. Kennard, 151 
Mass. 563, 24 N. E. 860. Nor do we tliink it matters that the permission 
requlred is that of the aldermen, and not that of the wliole city council. 

"In view of the foregoing principles and décisions, we are of opinion that 
the power, when deenied for public safety, to prohibit blasting rocks with 
gunpowder without written consent, is among the powers given by Pub. 
St. c. 21, § 15." 

And it was held that the prohibition was not such a taking of prop- 
erty as to be beyond the police power, nor a trenching- upon the rights 
of ownership to such an extent as to necessarily require compensation. 

In the case of In re Flaherty, 105 Cal. 558, 38 Pac. 981, 37 L. R. A. 
539, the Suprême Court of California, having under considération a 
municipal ordinance forbidding the beating of drums in the traveled 
streets of a city without the permission of the président of the board 
of trustées of the municipality, held it to be a valid exercise of the po- 
licé power, and in discussing the principal objection hère made it is 
said : 

"But the point urged by petitloner is that the ordinance is void because 
It gives a certain offlcer authority to give rtermits to beat drums on spécial 
occasions, and this position is the only one which needs examination. It 
is contended that the clause authorlzing a permit is partial and oppressive 
because it gives too much power to the président of the board, and is 
violative of gênerai constitutional principles against abridging the, privilèges 
of citizens, depriving a person of his rights without due proeess ' of law, 
denying him the equal protection of the law, etc. 

"ïhe continuons or dally beating of drums on the streets of a city would 
be an intolérable nuisance, endangering the safety of teams and the occu- 
pants of vehicles drawn by animais, as well as of pedestrians Uable to be 
injured by runaways, and stunning the ears with din so constant as to be 
almost insuflferable. On the other hand, there is usually no objection to 
such noises on a few spécial occasions, elther when there are patriotic 
célébrations generally partieipated In by ail the people, or processions 
of a part of the people unlted in cl vie soeieties, polltieal parties, etc. Thèse 
occasions are comparatively few and usually well known, so that people 
are prepared for them ; and the processions and drums are generally pre- 
ceded by policemen who give notice of the approaching uproar. But how 
can thèse occasions be provided for? By an ordinance which shall anticipa te 
and State in détail beforehand every occasion on which the noises may be 
made? Such a thing is practically Impossible. No human foresight could 
conjure up ail the circumstances under which the people might want a 
band (with a drum) on the streets. It would not do to name légal holl- 
days alone; that, for obvions reasons, would be too narrow a provision. 
Neither would it do to single out, in addition to légal holldays, certain 
other enumerated days, as, for instance, the flrst Monday of every month. 
The président of the United States, or some other distinguished man, whose 
advent should be celebrated with drums might corne on Tuesday. Neither 
would it be possible to schedule the kinds or characters of occasions of 
which drumbeats would be a necessary part. And so the practieal resuit of 
petitioner's contention is that ail persons must be allowed to beat drums 
on ail occasions as they may choose, or no person must be allowed to beat 
a drum on any occasion whatever. 

"In dealing with this and similar questions — such as repairs of wooden 
buildings within fire limits, carrying concealed weapons, using public build- 
ings and grounds, ringing bells on buildings where many operatives are 
employed, haranguing on the streets of lecturers, preachers, etc., singing 
or playing of musical instruments on the streets, and the like — our fédéral, 
State, and municipal governments hâve always recognized the practieal im- 
iwssibllity of providing in advance for proper exceptional cases, and the 
necessity of glvlng to a public offlcer some discrétion in the premises; and 
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laws and .ordinauces based on that principle bave nearly always been up- 
held when subjected to judicial test." 

In Ex parte Fiske, 72 Cal. 135, 13 Pac. 3lO, the objection to an ordi- 
nance of the city and county of San Francisco prohibiting the altération 
or repair of any wooden building within certain designated fire limits, 
without permission in writing signed by a majority of the fire wardens, 
and approved by a majority of the committee on fire department and 
the mayôr, was that the régulation was beyond the législative power 
of the municipal government or the state in that it was unreasonable, 
oppressive, and not gênerai in its opération ; that it was an unwarrant- 
able délégation of power to the ofHcers therein named and attempted to 
grant absolute power, which might be used arbitrarily to!the advantage 
of favorites, and to the préjudice of others, and denied to petitioner 
the equal protection of the law and deprived him of his property with- 
. out due process of law, in violation of the fourteenth amendment of the 
fédéral Constitution. In discussing this objection it is there said: 

"There would therefore be no doubt as to the validlty of the section of 
the ordlnanee under review If It were uot for the pro vision that certain 
offlcers may grant permissions to make repairs. It Is clear, however, that a 
llteral compllance with a régulation prohibiting the repairing of a wooden 
building might work, in some Instances, useless hardshlps. The repalr of 
a leaking.rôof or broken window would be néoessary to the comfort and 
health of a f amlly, withoùt enhancing the danger wlilch the f ramers of the 
ordlnanee sought to provide against ; and repairs of a more extenslve char- 
acter might be made to particular bouses, iStandlng in partieular localltles, 
without Increasing the lire risks; and it is equally clear that no gênerai 
rule could be establishéd beforehand that, would meet the emergencies 
of individual cases. Therefore the power to glve repef ii particular In- 
stances is conferred on certain offlcers, and it is not to be presumed that 
they will exercise it wantonly, or for purposes of profit or oppression. Nel- 
ther is the granting of permissions in particular Instances to be consldered 
as the taking away of any rlghts from those to whom such permissions are 
not given. The latter would be in no better position If such permissions 
were glven to none, or if th6re was no power to glve them at ail." 

The same principles hâve been upheld in their application to brdi- 
nânces relating'to the keéping of swine or dairies in cities (Quincy v. 
Kennard, 151 Mass. 563, M N. E. 860; St. Louis v. Fischer, 167 Mo. 
654, 67 S. W. 873, 64 L. R. A. 679, 99 Am. St. Rep. 614 ; St^te, etc., 
V. Mead,'71 Mo. 373 ;- St. Louis v. Howard, 119 Mo. 47, 34 S. W. 773) ; 
the érection and repair of buildings within certain municipal limits 
(Commissioners of Easton v. Covey, 74 Md. 363, 32 Atl. 366; Hine 
V. City of New Maven, 40 Conn. 478; Ex parte Fiske, supra); the 
beating of drums or sounding other musical instruments in public 
places ( Commonwealth : v. Davis, 140 Mass. 485, 4 N. E. 577; In 
re Flaherty, supra); prohibiting the storing or keeping of explo- 
sives in cities (Hays v. Village of St. Mary's, 55 Ohio St. 197, 40 N. 
E. 934 ; Foote w Fire Department, 5 Hill [N. Y.] 99 ; Hazard Powder 
Co. V. Volger, 58 Fed. 158, 7 C. C. A. 130) ; and many other subjects 
not necessary to be enuinerated. Thesé' considérations are, I think, 
conclusive of the vaHdity of the ordinance hère involved. It is true 
that counsel for complainant refer to some cases which at first reading 
seem to some extent to support the view advanced by them; but most 
of those cases can be distinguished upOn rhùch the same grounds as will 
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oe found aptly stated in Ex parte Flaherty, supra, and those which can- 
not I do not regard as supported either by the better reasoning or the 
weight of authority. 

As to the second objection urged, I do not regard the allégations of 
unfair and arbitrary action of the city authorities in administering the 
ordinance, upon which this objection is based, as adding anything of 
substance to the bill in making a case for équitable relief. The ordi- 
nance being a valid régulation, however flagrantly partial its adminis- 
tration may be, the remedy is not in equity to restrain the city authori- 
ties from enforcing it, but at law to compel the issuance of a permit if 
the facts warrant it. Mutual Electric Light Co. v. Ashworth, 118 Cal. 
1, 50 Pac. 10. The facts alleged do not, in my judgment, bring the case 
within the principles of Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. 
Ct. 1064, 30 L,. Ed. 330. The ordinance there involved was shown to 
hâve been aimed at a particular class — the Chinese — and practically 
without any purpose On the part of the authorities at its inception of 
administering it fairly and impartially toward ail who stood in the same 
relation to its subject-matter. 

The application for an injunction will be denied, the demurrer sus- 
tained, and the bill dismissed. 



BERMAN V. SMITII. 
(Wstrict Court, N. D. Georgla, W. D. July 31, 1909.) 

1. Banketjptcy (§ 295*) — Officeks of Bankbuptcy Coubt—Misconduct— Ac- 

tions. 

An action may be brought iu the state courts to recover damages for 
wrongful acts of officers of the baukruptcy court entirely beyond. their 
authority or duty to the préjudice of third persons. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 295.*] 

2. BANKEtrpTCT (§ 295*) — Actions— Jubisdiction of State Court— Injunc- 

tion. 

PlaintifFs husband having flled a voluntary bankruptcy pétition, de- 
fendant was appointed trustée, and, ascertaining that there was danger of 
plaintiff and her husband removing assets without the state, défendant 
seized certain trunks, fumiture, etc., at the direction of the référée. On 
opening the trunks he found them to contain wearing apparel and a man's 
wallet containing $1,940 in cash. This he kept, but returned the balance 
of the articles in the trunks to plalntiflC, who thereafter brought three ac- 
tions In the state court against him, one to recover the $1,940 as money 
belonging to her, which défendant was charged to hâve converted, anoth- 
er for the value of household and kitchen fumiture of the value of $1,000 
taken by the trustée and alleged by plalntlfC to be owned in her own right, 
and the third to recover $10,000 for damages sustained from alleged mis- 
conduct of the trustée In seizing such property, etc. Held, that the acts 
of the trustée in so far as the property taken was concemed were In his of- 
ficiai capaclty, and hence he was entitled to an Injunction restraining the 
prosecutton of such sults, but not as to the action for damages for al- 
leged abuse of authority. 

[Ed. Note. — For other cases, see Bankruptcy, Dec, DIg. | 295.*] 

Hawes & Pottle and Jesse W. Walters & Son, for plaintiff. 
Victor Smith, for défendant. 
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NEWMAN, District Judge. On December 30, 1909, Morris Ber- 
man, of Blakely, Early county, Ga., filed his pétition in voluntary 
bankruptcy in tlie clerk's office of the United States court. On Feb- 
ruary 19, 1909, H. G. Smith was duly àppointed trustée of the bank- 
rupt's estate. On March 32, 1909, Mrs. Fannie Berman, alleging 
herself to be the wife of Morris Berman, the bankrupt, presented to 
the judge of the District Court a pétition, in which she set out : That 
in January, 1909, Morris Berman was duly adjudged a bankrupt by 
the bankruptcy court of thé Northern district of Georgia, upon a 
voluntary pétition filed by said Morris Berman, and that one H. G. 
Smith wàs àppointed trustée for said bankrupt ; • that said H. G. 
Smith, on March 30, 1909, without any lawful warrant or authority 
of law, entered the premises of petitioner and her husband, and forci- 
bly took possession and custody of $1,940 in money belonging to pe- 
titioner, and to which the bankrupt had no title or claim of title. She 
allèges that $1,000 of this amount was given to her as a wedding prés- 
ent several months ago. In proof of the same she holds, and w'Il 
exhibit to the court, a canceled voucher drawn upon the bank by her 
relatives who made her a wedding présent of this sum, and she like- 
wise is prepared to prove that said money was withdrawn by her 
from the bank and retained in her possession in the form of currency 
until such time as she would hâve a need for the same. The remain- 
der of the sum of $1,940 was made up of money accumulated by her 
prior to her marriage, as a clerk in varions department stores in 
Birmingham, Ala., and no part of said sum ever became the property 
of the bankrupt. 

She further allèges that on March 20, 1909, H. G. Smith, without 
any order frpm the court of bankruptcy, and without any authority 
whatever, forcibly entered the premises and résidence of petitioner 
and her husband in Blakely, and took possession and control of ail 
the property çontained in said dwelling, without référence to the own- 
ership of said property or its character; said property consisting of 
household and kitchen furniture, wearing apparel of petitioner and 
her infant child of two months old, and varions articles of personalty 
belonging to petitioner, consisting of toilet articles and articles of the 
like nature, suitable only for use by a woman. She allèges that ail 
of the articles and property so taken by the trustée were her prop- 
erty, except certain articles of household furniture, which the bank- 
rupt had scheduled as, a part of his assets. Many of the articles so 
taken were wedding présents made to petitioner upon her marriage 
to the bankrupt. Petitioner says she apprised the trustée of ail thèse 
facts, pointing out to him the property which she claimed as her own, 
and importuned him to at least leave her in possession of the wear- 
ing apparel and articles of personalty such as .were necessary for her- 
self and her infant, and as to which it was manifest the bankrupt had 
no title ; but in vidation of her rights, and to her great mortification 
and inconvenience, the said trustée took possession of practically ev- 
erything in said house except the clothing upon petitioner and her 
child, and turned them out of the home, locked the door, and ba.red 
the Windows, and denied her access to her home. 

Petitioner says that she is preparing to file in the court of brnk- 
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ruptcy her daim to the household goods and other articles of prop- 
èrty mentioned, but is apprehensive that H. G. Smith will attempt to 
make disposition of the property unless restrained by the court, and 
that she and her infant child are sufîering great distress and mortifi- 
cation from their deprivation of necessary articles of wearing apparel 
and other personalty needful for their welfare. 

In référence to the $1,940, she says : That H. G. Smith has com- 
mingled it with his other assets by depositing it to his crédit in the 
First National Bank of Blakely, and that therefore she is unable to 
assert her claim to the spécifie money in the court of bankruptcy, and 
can therefore obtain no relief in this respect in said court; that she 
is about to file in the city court of Blakely a suit to détermine and fix 
her title to this money, so that she may hâve the proper basis upon 
which to seek necessary relief in the court of bankruptcy ; and that, 
unless his court will enjoin H. G. Smith from paying out and dis- 
tributing the money to the creditors of the bankrupt until petitioner 
can set up and establish her title in the proper forum, she is in danger 
of sustaining great loss and of being deprived of said money. Where- 
upon she prays that Smith be enjoined from paying out, except by 
order of this court, the sum of $1,940, to which she claims title, until 
she can hâve the opportunity of having the question of title set up and 
determined, and that the said H. G. Smith be enjoined from interfer- 
ing with petitioner in the use, occupancy, and enjoyment of her home 
in the city of Blakely, and the necessary articles of wearing apparel, 
household furniture, and other property in said dwelling which are 
essential to the needs of petitioner and her infant child. This was 
sworn to by petitioner. 

On March 22, 1909, the court made an order as follows: 

"Upon readlng and considerlng the foregoing pétition, It is ordered tliat the 
défendant, H. G. Smith, trustée, be and he is enjoined and restrained as pray- 
ed in the pétition, until the matters to whieh said pétition relates can be 
brought before and passed on by B. T. Castellow, the référée in bankruptcy, 
aud heard and determined ; ail of said matters belng hereby referred to said 
référée to be passed on by him as such référée." 

On March 32, 1909, Mrs. Fannie Berman brought suit in the city 
court of Blakely, as follows : 

"ïhe pétition of Fannie Berman respectfuUy shows: First, that H. G. 
Smith résides In said county ; second, that on March 20, 1909, the said H. G. 
Smith, forcibly and wlthout any warrant or authority of law, tooli possession 
of the sum of $1,940 in currency, being lawful money of the United States, and 
of the value of $1,940, which said sum of money belonged to your petitioner. 
Thlrd, that, after having so talien possession of said money of your petition- 
er, the said H. G. Smith deposited the same In the First National Banli of 
Blakely, where it has become commlngled with the other funds of the said 
bank, so as not to be distinguishable from other money of said bank. Fourth, 
that for the reason just mentioned petitioner Is unable to recover the spécifie 
money so wrongfully and fraudulently taken possession of by the said H. G. 
Smith, but petitioner claims the right to recover from the said défendant the 
value of said money on said date, March 20, 1909, which she allèges to hâve 
been $1,940, besides Interest thereon at 7 per centum per annum from said 
date, when petltloner's said money was wrongfully converted to the use of the 
said défendant." 

171 F.— 47 
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She then prays process. 

• On March 25, 1909, Mrs. Fannie Berman brought another suit in 
the city court of Blakely, against H. G. Smith, alleging: That he was 
in possession of certain lot of household and kitchen furniture, and 
other articles of personalty located in a dwelling house on River street, 
in the city of Blakely, being the same dwelling house formerly occu- 
pied by petitioner and her husband under a contract of tentai ; said 
articles being more fuUy described in an itemized statement thereof, 
attached to the pétition as an exhibit. That she is the owner in her 
own right of each and every article of personalty described in said ex- 
hibit. . That the value of said articles of property is $1,000. That H. 
G. Smith unlawfully retains possession of said articles of personalty 
and refuses upon demand to deliver the same to petitioner. And then 
the following: 

"Petitioner disclalms any purpose by the flling of this suit, to recover from 
the said H. G. Smith tlje property described in this pétition, but hère and 
now elects only to recover the value of said property as aUeged in this pé- 
tition." 

Whereupon she prays process. 

On the same day on which the latter suit was filed, March 25, 1909, 
Fannie Berman brought another suit against H. G. Smith in the city 
court of Blakely for $10,000 damages. In this pétition she sets out 
the iact of her husband having filed a yoluntary pétition in bankrupt- 
cy, having been adjudged a bankrupt, and having scheduled as his 
sole assets a stock of merchandise in the city of Blakely, and house- 
hold and kitchen furniture of the value of $150 and allèges the fact 
set out in the two foregoing suits. She then allèges that: 

"On the said date, March 20, 1909, the said H. G. Smith without having 
procured any order from the court of bankruptcy, or from any other court, 
came tb your petltioner's home as aforesaid, and, after having invaded her 
said home in the manuer above set forth, announced to her his purpose and 
Intention of putting petitioner and her infant child of two months of âge out 
of said house, further announcing that he was in possession of said premises, 
and that petitioner and her infant child could no longer remain therein, and 
in pursuance of saW purpose the said H. G. Smith directed the servant of 
your petitioner, who was ordering over the téléphone food for dinner, to de- 
sist from ordering such fobd, and to gét out of the house. ïhereafter the said 
Smith came to the door of the private bedroom of your petitl*ner, and while 
her husband was stlll absent from her home, and petitioner thereupon con- 
f ronted him at the door and inqulred of him by what right or authority he 
had to thus invade the privacy of her hprne. And in response to said inqulry 
the said Smith Informed' your petitioner that he was actlng under his au- 
thority of trustée in bankruptcy of her said husband, and that he had been 
instructed to take over the possession and eontrol of ail of the property con- 
tained in said dwelling ~and to déprive petitioner and her husband and her 
Infant child of the use and possession of the said home whlch had beenrented 
by petltioner's husband from the said ÎR. H. Stuckey. ïonr petitioner then 
demanded that the said Smith exhibit to her his authority for the perform- 
ance of the said acts, and he failed and refused to exhibit any authority Is- 
suing from any court whatever, and your petitioner hère and now charges 
thatifie had no such authority of any kind or character. Your petitioner then 
informed the said défendant that a certain trunk which she polnted out to 
him, and certain articles of household and kitchen furniture, erockeryware, 
silverware, wearing apparel, and various other articles of personalty whlch 
the said Smith had announced his intention of taklng as such trustée, were not 
the property of the said bankrupt, but were the property of petitioner, nearly 
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iill of which liad been given to her by relatives and frleiids as wedding présents 
iipoii her jnarriage to tliè sald Morris Berman upon May 14, 1907, and tlie re- 
Hiuiiuler of the property not so given to petitioner she had purchased wltli 
lier OUI! i)rlvate funds. Whereupon the said défendant Smith remarked that, 
iiotwitlistanding such articles of persoiialty inight belong to petitioner, he 
proposed to take possession of them and put petitioner and her sàid infant 
eut of their home." 

She then sets out the fact that, while she was talking with said 
Smith, her husband, accompanied by his counsel, came to the house, 
and thereupon counsel for petitioner and her husband inquired of 
Smith by what right or authority he proposed to commit the acts here- 
inbefore set forth. Thereupon défendant asserted that he had no 
written authority f rom any court authorizing him to perform said 
acts, but it was his purpose to do the things hereinbefore set forth in 
this pétition without such authority. 

She then allèges : That he cursed her husband, and said : "This 
is my house and nqt yours." That she pleaded with Smith with tears 
in her eyes not to take the wearing apparel of herself and her child, 
and that, notwithstanding this, he took possession of the wearing ap- 
parel of both petitioner and her infant child. She allèges that her 
trunk was taken to a public place in the city of Blakely and opened, 
and Smith took out the private articles of wearing apparel belonging 
to said petitioner and her infant, including underclothing and articles 
of a like nature, and spread them out on the floor and called to wit- 
ness this disgraceful scène a number of men who lived in Blakely, at 
which tirrie Smith indulged in various insolent ând disgraceful re- 
marks in référence to petitiotter's property in the hearing of said by- 
standers. That, in addition to this, there was contained in the trunk 
a small box containing the sum of $7.50 inmoney which she had de- 
posited theréin from time to time for the use and benefit of her child. 

She allégés: That she is blameless in ^11 the actions referred to; 
that Smith had no reason for the commission of any of the tortious 
acts above described; that she has sustaified àctual damages in the 
sum of $1,000 on account of said tortipus acts ; and that défendant 
is liable to her for said acts. She claims $2,940 for attorney's fee, in 
the prosecution of the suit, and prays for process. 

H. G. Smith, the trustée named, has filed a pétition in this court, 
setting put the fact of the institution of the suits above named, and 
stating that on or about the 19th day of March, 1909, Morris Berman 
was packing his household effects with a view of shipping them to 
Birmingham, Ala., outside of the jurisdiction of the court, without 
even turning over to the trustée the articles listed in his inventory; 
and thereupon the petitioner, who had refrained from taking actual 
custody of the household effects because of the bankrupt's statement 
that his wife was sick iii bed, communicated with the référée in bank- 
ruptcy, who résides in ànother city, and asked for directions and in- 
structions as to his duty in the premises. That the référée dirécted 
petitioner to take possessioii of ail the property belonging to the bank- 
rupt, and prevent its being taken out of the jurisdiction of the court, 
and advised petitioner that he, as trustée, had authority to do so, 
without any written process, as the bankrupt had elected to relinquish 
ail claim to ail of his personal estate. That, acting under such in- 
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structions from the référée, he went to the house which had formerly 
been occupied by the bankrupt, bis wife, and infant child, and found 
that ail of the household efïects (except a bed in which they had slept, 
and a few cooking utensils.'etc., which had been used in getting break- 
fast) were already packed and awaiting shipment, and in addition two 
trunks. That petitioner was admitted in the house by Mrs. Fannie 
Berman after he had stated to her his ofEcial character, and in a few 
minutes the bankrupt appeared on the scène, accompanied by his at- 
torney, and demanded that petitioner exhibit to him some written pro- 
cess authorizing the seizure of the household efïects, whereupon pe- 
titioner stated that he had no such written process, but was acting 
under orders received from the référée, and asked to be allowed to 
inspect the contents of the two trunks before they were taken out by 
the bankrupt, 

Both the bankrupt and his wife disclaimed having the keys to the 
trunks, so petitioner announced he would décline to allow them to be- 
taken away until an inspection of their contents could be made. That 
he gave them ail the wearing apparel in the house except such as they 
stated was in the trunks, and they departed to a neighbor's house, 
whereupon petitioner caused the trunks to be taken to the First Nation- 
al Bank of Blakely and locked the other household effects up in the 
house, retaining possession of the keys. That petitioner procured a 
key which would fit the larger of the trunks, which was a new trunk 
with no name marked upon it, and found the same to contain the cloth- 
ing of the bankrupt, his wife, and infant child. A search of the con- 
tents of the trunks revealed the fact that there was concealed therein 
a man's wallet containing $1,940 in currency, which sum petitioner im- 
mediately deposited in his name as trustée of Morris Berman, in the 
First National Bank of Blakely, and now holds said fund subject to 
the order of the court. That during the day this trunk and its other 
contents, as well as the smaller trunk,, were sent to the place where said 
bankrupt and his family had taken up their abode; but the larger 
trunk was returned with a note, purporting to hâve been signed by Mrs. 
Fannie Berman, stating it could not be accepted unless petitioner also 
returned the money in it, of which she for the first time made mention 
or asserted claim ; but in a day or two later, at the instance of the bank- 
rupt's attorney, petitioner again sent said trunk and its contents to the 
bankrupt's abode, and it was accepted by him, and his family restored 
to the use of ail the clothing therein. 

He then sets out the filing of the pétition by Mrs. Fannie Berman in 
this court, the progress of the suits referred to, and the iestraining 
order issued when the matter was referred to the référée. The réf- 
érée failed to pass upon the matter, and it cornes before the court on 
this question: Whether an injunction should be granted. 

It is claimed on behalf of Fannie Berman, the wife of the bankrupt 
and the plaintifï in the suits in the city court, that while an action to 
recover spécifie property in the custody of the United States court can- 
not be brought again.st an officer of the United States in a state court, 
yet an action against such an officer as an individual for damages may 
be brought against a trustée in bankruptcy, or a United States marshal, 
or a receiver in a state court without the consent of the fédéral court. 
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and that the fédéral court will not enjoin the prosecution of such ac- 
tions, and claim that, while the court has ample power over the res, it 
has not the power to protect a wrongdoer against an action for a per- • 
sonal tort committed by him in relation to such property. Counsel re- 
ly on : In re Russell & Burkitt, 101 Fed. 248, 41 C. C. A. 323 ; In re 
Kanter & Cohen, 121 Fed. 984, 58 C. C. A. 260 ; In re Spitzer, 130 
Fed. 879, 66 C. C. A. 35; In re Grissler, 136 Fed. 754, 69 C. C. A. 406; 
In re J. M. Mertens & Co., 147 Fed. 182, 77 C. C. A. 478 ; McLean 
V. Mayo (D. C.) 113 Fed. 106, decided under the présent bankruptcy 
act. Counsel also rely upon the décisions of the Suprême Court in: 
Leroux v. Hudson, 109 U. S. 468, 3 Sup. Ct. 309, 29 L. Ed. 1000; 
Covell V. Heyman, 111 U. S. 176, 180, 4 Sup. Ct. 355, 28 L. Ed. 390; 
Byers v. McAuley, 149 U. S. 618, 13 Sup. Ct. 906, 37 L. Ed. 867 ; 
North V. Peters, 138 U. S. 284, 11 Sup. Ct. 346, 34 L. Ed. 936 ; Buck 
V. Colbath, 3 Wall. 334, 342, 347, 18 L. Ed. 257. 

Spécial stress is laid on the décision in Leroux v. Hudson, supra, as 
being décisive of the question now before the court. The contention, 
stated again, is that, while there can be no interférence with res in pos- 
session of the bankruptcy court, and it must détermine the propriety 
of its own possession, still an action of trespass may be brought by a 
third person for the wrongful seizure of property by a trustée or other 
officer of the bankruptcy court. It is doubtful whether the décisions 
of the Suprême Court which hâve been cited and just referred to un- 
der the old bankruptcy act are entirely applicable under the présent 
act, in view of the décisions by the Suprême Court in White v. Schlo- 
erb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183 ; Bryan v. Bern- 
heimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814 ; Mueller v. Nu- 
gent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405; Whitney v. Wen- 
man, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157, and Murphy v. 
Hofman (decided January 4, 1909) 211 U. S. 562, 29 Sup. Ct. 154, 53 
L. Ed. . 

In Mueller v. Nugent, supra, in the opinion by the Chief Justice, it 
is said : 

"It Is true of the présent law, as It was of that of 1867, that the flllng of 
the pétition Is a caveat to ail the world, and in efïect an attachment and in- 
junctlon (Bank v. Sherman, 101 U. S. 403, 25 L. Ed. 866), and on adjudication 
title to the banljrupt's property became vésted in the trustée (sections 21e, 70, 
Act July 1, 1898, e. 541, 30 Stat. 552, 565 [U. S. Comp. St. 1901, p. 3430, 3451]) 
with actual or constructive possession, and piaced in the eustody of the banlf- 
ruptcy court." 

In Murphy v. Hofman, in an opinion by Mr. Justice Moody, this 
is said : 

"Before going further it is well to ascertain the princlples of law which are 
applicable to the situation. Banljr. Act July 1, 1898, c. 541, 30 Stat. 544 (U. 
S. Comp. St. 1901, p. 3418), as orlginally enacted, did not confer jurisdiction 
on the District Courts of the TJnited States over suits brought by trustées in 
bankruptcy to assert title to property as assets of the bankrupt, or to set 
aside transfers niade by the bankrupt in fraud of the credltors or by way of 
préférence, unless by consent of the défendant. Bardes v. First Nat. Bank, 
178 U. S. 524, 20 Sup. Ct. lOOO, 44 L. Ed. 1175; Frank v. Volkommer, 205 U. 
S. 521, 27 Sup. Ct. 596, 51 Ij. Ed. 911. The act, however, préserves the ju- 
risdiction otherwise existing by statute of the courts of the United States, 
tbough it is limited to courts where the bankrupt hlmself could hâve prose- 
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cuted the action. Bush v. Elliott, 202 TJ. S. 477, 20 Sup. Ct. 668, 50 L. Ea. 
1114. But where the property in dispute is in the actual possession of the 
court of bankruptcy, there cornes iiito play another principle, not peculiar to 
courts of banliruptcy, but applicable to ail courts, fédéral or state. Where a 
court of compétent jurisdictiou bas taken property into its possession, through 
its ofDcers, the property Is thereby withdrawn from the jurisdictlon of ail oth- 
er courts. The court, having possession of the property, , bas ancillary ju- 
risdlctlon to hear and détermine ail questions respectlng the tltle, possession, 
or control of the property. In the courts of the United States this ancillary 
jurlsdiction may be exercised, thougli it Is not authorlzed by any statute. 
The jurlsdiction in such cases arises but of the possession of the property, 
and is exclusive of the jurlsdiction of ail other courts, although otherwlse the 
controversy would be cognizable in them. Wabash R. Co. v. Adelbert Collège. 
208 U. S. 38, 54, 28 Sup. Ct. 182, 52 X,. Ed. 379, 386. Accordingly, where proi> 
erty was in the possession of the bankrupt at the time of the appointment 
of a receiver, it was held that the banliruptcy court had jurlsdiction to déter- 
mine the title to it as against an adverse claimant, and that the receiver had 
no rlght to deliver it to him wlthout the order of the court. Whltney v. Wen- 
man, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157. On the day the opin- 
ion in the Bardes Case was announcel, the same justice delivered the opin- 
ion of the court In White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. 
Ed. 1183, a case in which the f acts were essentially those «f the case at 
bar. Certain persons, copartners in trade, were adjudicated banlvrupts, and 
the case was sent to a référée in bankruptcy. They had a stock of goods in 
a store, the entrance to whieh was ïockéd by the référée. Certain other per- 
sons clalmed title to part of the stock of goods as obtained from them by a 
fraudùlent purchase, which had been resclnded. After the adjudication, thèse 
persons brought an action of replevln of the goods against the bankrupt In 
a state court, which was exeeuted. It was held that replevln would not lie 
In the state court, and that the District Court had jurisdiction by summary 
prôceedings to compel the return of the property seized. The court said: 
'The goods were then In the lawf ul possession of and custody of the référée 
in bankruptcy, and of the bankruptcy court, whose représentative and substi- 
tute he was. , Being thus In the custody of a court of the United States, they 
could not be taken out of that custody upon any process from a state court.' 
The last two cases dted prOceed upon and éstablish the principle that when 
the court of bankruptcy, through thé act of Its officers, such as référées, re- 
celvers, or trustées, bas taken possession of a res, as the property of a bank- 
rupt, It bas ancillary jurlsdiction to tiear and détermine the adverse clalms 
of strangers to It, and that its possession cannot be disturbed by the process 
of another court. And see Skilton v. Codington, 185 N. Y. 80, 85, 86, 77 N. E. 
790, 113 Am. St Rep. 885, and Frank v, Volkommer, which, by implication, 
approve the same principle." 

In view of this récent décision of tjîé Suprême Court under the bank- 
ruptcy act of 1898, it is earnestly. contended by counsel for H. G. 
Smith, the trustée, that this property was in the possession of the bank- 
rupt as head of the family, including the trunks and everything con- 
tained in them, and that it was the duty of ,the trustée to take this prop- 
erty in his possession and hold it until the bankruptcy court could dé- 
termine the ownership of the same, and whether any of it belonged to 
Mrs. Fannie Berman. It is conceded that he had scheduled a part 
of his household goods, and that the goods so scheduled were in the 
house when ail of the property so scheduled and the other property iri 
the house ! was seized by the trustée; but, whether this contention be 
true or not, it seems to me thèse suits are in efïect prôceedings to re- 
cover the property in the possession of the trustée. The fact that the 
suits are against H. G. Smith individually would not matter; for it is 
clear that ail his actions, as indicated by, ,the record, were in his capac- 
ity as trustée in bankruptcy for Morris Berman. He had no personal 
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interest in the matter whatever. While it is claimed in argument that 
he acted wrongfully, there is no contention that he acted in his individu- 
al capacity in any way. The first suit, filed March 22, 1909, is undoubt- 
edly a suit to recover the personalty, an itemized list of which is attach- 
ed to the pétition filed in the state court. The petitioner states that 
Smith "unlawfully retains possession of said articles of personalty, and 
refuses, upon deraand, to deliver the same to your petitioner." 

As to the other suit for $10,000 damages, I am not so clear whether 
there is enough in the suit independently of the effort to recover the 
$1,940, and personal property to make a case, or if the proper proof 
can be submitted to sustain such a case as is sought to be made. This, 
however, will be for the state court to détermine. There is no question 
that suit may be brought in the state courts for wrongful acts of offi- 
cers of the bankruptcy court, where they go entirely beyond their du- 
ties as such officer and are guilty of conduct which is actionable in its 
character, particularly as against third persons. 

An injunction will be granted against the two suits referred to — that 
is, the suit to recover the $1,940, and the suit to recover the fumiture — 
and denied as to the remaining suit, the suit for $10,000 damages, and 
the restraining order in référence to the latter dissolved. 

An order will be entered accordingly. 



CHARLESTON NAT. BANK r. MBI/TON, Ex-Sherlff. 

(Circuit Court. S. D. West Virginia. July 14, 1909.) 

No. 389. 

1. Taxation (§ 604*)— Tax on National Bank Shabes— Remedt fob Illeqai, 

Taxation. 

A national bank or stoclsliolder tliereln bas the rlght to go Into a fédéral 
court of equlty to test tlie valldlty, under Rev. St. J 5219 (U. S. Comp. St 
1901, p. 3502), of a tax levied by state authorlty on the stock of the bank, 
where there is no adéquate remedy at law in such court, notwlthstanding 
a remedy provided by the state statute. 

[Ed. Note. — For other cases, se© Taxation, Cent Dlg. § 1228; Dec. 
Dlg. § 604.»] 

2. Taxation (| 604») — ^Tax on National Bank Shabes— Rbmedt fob Illégal 

Taxation— Suit bt Bank. 

Where a state statute provldes for a tax on the stock of a national bank 
and requires the bank to pay it, the bank is In efCect made a trustée and 
has the right to resort to a court of equlty to détermine its duty for its 
protection against the state, on the one hand, and the stockholders-, on 
the other. 

[Ed. Note. — ^For other cases, see Taxation, Cent Dlg. | 1228 ; Dec. Dlg. 
i 604.*] 

8. Taxation (| 386*)r-TAX on National Bank Shaees— Validity op Stat- 

tlTE. 

The valldlty of a state statute providlng for the taxation of national 
bank stock is not affected by the fact that It does not provide for any dé- 
duction from the valuatlon on account of any United States bonds held 
by the bank. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. §§ 646, 647 ; Dec. 
Dlg. 1 386.*] 

*For other cajees se» «ame toplc & i numbbb In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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4. Taxation (§ 113*) — Tax on National Bank Shakes— Validitt of Stat- 

UTE. 

Provisions of a state statute for the taxation of national banlî stoclv, 
requiring tlie cashier of the banli to pay tlie taxes assessed. against its 
stocliliolclei^, and making hirn and tlie banli liable tlierefor, and for a 
penalty In addition In case of def ault, are not illégal as applied to a biink 
whlch bas in its possession dividends or otlier f unds belonging to its stock- 
holders sufficient to pay the taxes assessed against tbem. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 207; Dec. Dig. 
§ 113.*] 

5i Taxation (§ Gll*) — Tax on National Bank Siiakes— Remedy foeWeong- 

FUL ENFORCEMENT— INJUNCTION. 

While a provision of a state revenue statute that stockholders in na- 
tional banks shall not be entltled to any déduction from the assessed valu- 
ation of their shares because of debts owed by them, whlle owners of 
other "money, crédits, or Investments" are allowed such déduction, is 
invalid as applied to a stockholder who owes debts and who bas not suffi- 
cient other money, crédits, or investments from which such debts may be 
deducted, as subjecting him to taxation "at a greater rate than is as- 
sessed on other money ed capital in the hands of individual citizens" of 
the state, in violation of Rev. St. § 5219 (U. S. Comp. St. 1901, p. 3502), 
It is not so invalid as to a stockholder who is not actually afCected by it 
to his détriment, and a bill flled by a bank to enjoln the collection of 
taxes imposed on its stockholders because of such provision must allège 
facts shovying the portion of the tax so rendered illégal, and that the 
valld portion bas been paid or tendered, In order to entitle the com- 
plainant to équitable relief. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1250; Dec. Dig. 
§ 611.*] 

In Equity. On motion for preliminary injunction and demurrer to 
bill. 

This bill was filed on the 24th day of March, 1909, by the plalntifC for and 
on behalf of its stockholders generally, seeking, on several grounds, to re- 
strain the collection of taxes assessed for the year 1908 against the shares 
of stock owned by ail the stockholders of plaintiiï bank. 

The bill avers: That the défendant, Melton, was lately sheriff of Kanawha 
county, W. Va., and, although his term as such sherifC expired December 31, 
1908, it is still his duty under the law to coUect ail taxesi and assessments 
for the year 1908 still uncoUected; that it has a capital stock of $500,000, 
divided into shares of $100 each, which stock is held by a large number of 
shareholders in West Virginia and in other states; that on the Ist day of 
.Tanuary, 1908, It was the owuer of bonds of the United States aggregating 
$500,900 in value ; that by section 67, c. 80, p. 306, of the Acts of the Légis- 
lature of West Virginia for the year 1907 (Code Supp. 1907, § 751), in listing 
money, crédits, or investments, the person owning the same may hâve de- 
ducted therefrom the amount of the indebtedness which he owes to others 
as principal debtor ; but that by section 79 of said chapter of said acts (Code 
Supp. 1907, § 763) it was provided that the shares of stock in a national bank- 
ing association shduld be assessed at their true and actual value to the sev- 
eral holders thereof, in the county, district, and town where such associa- 
tion is located, and "no déductions shall be allowed from the valuation of 
such sliares of stock on account of what is due another as principal debtor 
or otherwise, notwltbstanding the provisions of any other section or sec- 
tions of this chapter" ; that said section further provides that the cashier 
of such bank shall pay the taxes assessed upon such shares, and in def ault 
of such paynient such offlcer, as well as the bank, shall be liable for such 
taxes, and. In addition, for a sum equal to 10 per centum thereof, and any 
taxes so paid upon such shares may, with interest thereon, be recovered from 
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the owners thereof, or may be deducted from the dividends accruing on such 
shares. 

Plaintiff then pleads the provision of section 5219, Rev. St. TJ. S. (D, S. 
Comp. St. 1901, p. 3502), that the taxation of shares in a national banking 
association "shall not be at a gréa ter rate than is assessed upon other money- 
ed capital in the hands of individual citizens of such state," and ayers on 
information and belief that on the Ist day of January, 1908, there were 
large sums of money, amounting to many hundred thousands of dollars, of 
moneyed capital in the hands of individual citizens of said state of West 
Virginia, and used by them in making loans, discounts, and investments, and 
periodically collected, or the interest thereon eollected and reloaned, redis- 
counted, and reinvested, and that such transactions come into compétition 
with the business of plaintiff and other national banks, and that by the pro- 
visions of the two sections of the assessment laws of West Virginia before 
referred to (sections 67 and 79) a discrimination is created against the share- 
holders in national banks, in violation of said section 5219, Rev. St. U. S. 

Plaintiff further avers that on the Ist day of January, 1908 (as of whlch 
date thé assessment complalned of was made) "a large number of the share- 
holders of the said plaintiff were severally indebted to others as principal 
debtors to large amounts, and to amounts, as plaintiff is informed, believes, 
and so charges, in excess of other money, crédits and investments owned by 
them respeetively, and from which their said indebtedness might be deduct- 
ed, and plaintiff says and allèges that, after said shareholdera, or many of 
them, had deducted the debts which they owed as principal debtors to oth- 
ers from the other money, crédits, and investments owned by them, there 
remained large sums owed by them as such principal debtors, which, by rea- 
son of said statute and said instructions, they were prohibited from deduct- 
ing from the value of their said bank shares for taxation." 

Whilé the foregoing quota tlon violâtes the laws of subtraction, I think it 
may be elearly gathered that, as to certain unnamed stockholders, it is al- 
leged that after they had set ofC, as against the amount of their debts due as 
principal debtors, ail of their other money, crédits, and investments, there 
still remained debts which they owed to others as principal debtor. 

The plaiiitiiï further avers: That when, in obédience to law, Its proper 
offlcers gave to the assessor the llst of its shareholders with the number of 
shares owned by each, the said assessor, in arrlving at the value of the 
shares of stock for taxation, made or allowed no déduction for the value of 
the United States bonds owned by the bank ; nor was any déduction provid- 
ed for on account of any indebtedness of the Individual shareholders. That 
the assessor was asked, on behalf of plaintiff and its shareholders, if he 
would allow the amounts owing by said shareholders as principal debtors to 
be deducted from the value of their respective shai-es, and he answered that 
he would not do so. That thereupon the return was made and delivered in 
the form prescribed, and a protest against the assessment was delivered to 
the assessor, a copy of which protest is exhiblted with the bill, and shows 
that the ground thereof was the refusai of the assessor to deduct the value 
of the bonds owned by the bank in arriving at the value of the shares for 
taxation. 

The plaintiff avers that the stockholders were assessed upon their shares 
of stock at a valuation of $152.34 per share, making a total valuatiou of^ 
$761,700, allowing no déductions on account of their indebtedness, upon which 
valuation taxes were assessed aggregating $6,471.65, now in the hands of the 
défendant for collection. The allégation is renewed that the laws under 
which thèse assessments were made are void, and the assessments illégal 
and void, and that, nevertheless, the défendant, unless restrained therefrom, 
will proceed to collect said levies, etc. 

The prayer of the bill is that said section 79, and ail laws under which 
said assessment was made, be declared null and void, and that the plaintiff 
and its cashier and oflicers, and its several stockholders, be relieved from 
the payment of said taxes so assessed against them severally, and ail pen- 
alties and interest thereon, and for gênerai relief. 

When the demurrer was set for argument, the plaintiff presented an 
amendment to its bill setting up the invalidity of section 79, c. 80, Acts 1907, 
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liecause of the requlrement that the cashler of a national bank shall pay th& 
taxes assessed agalnst Its shareholders, under penalty of being held (together 
with the bank) llable for such taxes, as well as a sum equal to 10 per centum 
thereof, regardless of the fact whether such cashler, or the bank, hâve in 
possession or control any money or funds of the respective shareholders ; but 
It dld net thereln aver that, as to any of Its shareholders, there were not 
any (or not sufflclent) funds belonging to such shareholders In Its hands or 
under its control to enable It to pay the taxes assessed agalnst such share- 
holders or any of them. 

Plaintlffi In this amendment repeats the prayer of Its original bill, and fur- 
ther prays that, if the court Is of opinion that any taxes should be due from 
It, Its ofllcers or shareholders, then it refers thls case to a master to ascertaln 
what taxes may be due from wlioni, and what déductions should l:>e allowed 
to any of its shareholders, respectlvely, by reason of any debts owed by theni 
to others as principal debtors. Upon motion for a temijorary Injunction, and 
detourrer to the bill. 

S. S. Green and Mollohan, McClintic & Mathews, for plaintiff. 
W. G. Conley, Atty. Gen., W. M. O. Dawson, T. C. Townsend, 
Frank Lively, and W. R. Byrne, for défendant. 

KELLER, District Judge (after stating the facts as above). On 
March 22, 1909, a judge of the Circuit Court for the Southern Dis- 
trict of West Virginia granted to the plaintiff a temporary restrain- 
ing order "restraining and enjoining the défendant, J. J. Melton, ex- 
sheriff of Kanawha county, W. Va., and his deputies, from collecting 
the taxes mentioned and described in said bill, or the interest or pen- 
alties thereon, or any part thereof, or any of them, from said plain- 
tiff, its cashier, secretary, or accounting officer, or any of its stock- 
holders, and from levying on or distraining and selling the property 
of the said plaintiff or any of its officers or shareholders for the sat- 
isfaction of said taxes, interest or penalties"; and the motion for 
injunction was set down for hearing at Charleston, and was consid- 
ered in connection with the demurrer. 

Various grounds presented in the written demurrer filed were ar- 
gued by counsel, but I shall not consider them in order, and, indeed, 
shall not refer to some of them save incidentally. 
• The principal reliance in argument was placed upon the proposi- 
tions that: (1) The plaintiff has a full and complète remedy pro- 
vided by statute; (2) complainant is not entitled to the interposition 
of a court of equity because it has not donc equity by paying or offer- 
ing to pay any part of the taxes assessed against its shareholders, a 
large portion of which, it is averred, are, under ail the décisions, un- 
questionably due and owing and should be paid before relief is sought 
against the collection of the remainder, if any; and (3) no relief can 
be granted because the bill does not set out the names of sharehold- 
ers of the bank whose debts the plaintiff allèges should hâve been 
deducted from the value of their respective shares of stock, nor show 
the amounts of such shareholders' respective debts. 

In the view I hâve taken of this case, I am compelled to overrule 
the first ground of demurrer mentioned, for the reason that the 
statutory method provided by law for the correction of an erroneous 
assessment does not provide a légal défense against the action of an 
officer seeking to enforce the collection of an assessment alleged to 
be wholly or partly illégal, but only provides a means by which a 
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taxpàyer may affirmatively assert, first in an administrative tribunal, 
and afterwards by appeal to the Circuit Court, and thence to the 
Suprême Court of Appeals, bis objections to an assessment made in 
accordance with a state statute, alleged to be in direct contravention 
of the fédéral statute which alone gives to the state the right to tax 
shares of stock in national banks, and for the f urther reason that, up- 
on the alleged invasion of a right or privilège reserved by a fédéral 
law, plaintiff bas a right to bave such fédéral question (being a cor- 
poration created by fédéral law) decided by a fédéral tribunal, and 
no remedy at law in such tribunal exists. 

Nor is the bank in a condition whère it has an adéquate remedy 
at law by paying the entire tax under protest and suing at law to re- 
cover it, or so much of it as may be illégal. As pointed out by Mr. 
Justice Miller in Cummings v. Merchants' Nat. Bank of Toledo, 101 
Û. S. 153, 25 L. Ed. 903: 

The bank, In paying the money, "is aeting In a flduelary capacity as the 
agent of the stodîholders, an agency created by the statute of the state. If 
it pays an unlawfnl tax assessed against thé stockholders, they may resist 
the right of the bank to coUeet it f roni them. The bank, as a corporation, 
is not liable for the tax, and occupies the position of stalœholder, on whom 
the cost and trouble of the litigation should not fall. If it pays, It may be 
subjected to a separate suit by each stockholder. If it refuses, it must ei- 
ther withhold dividends and subject itself to litigation by so doing, or refuse 
to obey the lavvs and subject itself to suit by the state. It holds a trust re- 
lation which authorizes a court of equity to see that it is protected in the 
exercise of the duties pertalning to it. To prevent a multiplicity of suits 
oquity may interfère." 

The next proposition of demurrant is that "he who seeks equity 
must do equity," and that, applying this rule, complainant fails to 
show équitable grounds for relief in its bill. 

Before f urther considération of this point, it may be well to con- 
sider certain of the allégations of the bill, and détermine from the 
adjudicated cases what portions of the bill présent matter which, from 
any view of the case, would be the subject of équitable cognizance 
and relief. Plaintiff contends that the fact that, in ascertaining the 
true and actual value of the shares of its stock in the hands of its 
sharehqlders, no déduction is allowed under the assessment laws of 
West Virginia, on account of its ownership of $500,900 of United 
States bonds, renders such assessment illégal and void. Under the 
décisions this fact affords no ground whatever for the claim of ille- 
gality or discrimination. Van Allen v, Assessors, 3 Wall. 573, 18 L. 
Ed. 229; Exchange Nat. Bank v. Miller (C. C.) 19 Fed. 372; Na- 
tional State Bank v. Burlington, 119 lowa, 696, 94 N. W. 234; Peo- 
ple v. Tax Commissioners, 4 Wall. ;244, 18 L., Ed. 344; First Nat. 
Bank of Louisville v. Kentucky, 9 Wall. 353, 19 L. Ed. 701. 

In the amendment to its bill the complainant insists that the provi- 
sions of section 79 of chapter 80 of the Acts of 1907, requiring the 
taxes assessed thereunder upon the shares of any national bank to 
be paid by the cashier, and providing that in def ault thereof such 
cashier, as well as the bank, shall be liable for such taxes, and in 
addition for a sum equal to 10 percentum thereof, etc., are illégal, 
nuU, and void, for reasons fuUy set out therein. It is sufficient to 
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say that the bill does not allège, as regards any of its stockholders, 
that the bank has not sufficient funds of the stockholder in its pos- 
session and under its control to pay any and ail taxes legally assessed 
or assessable against the shares df stock of such stockholder. It 
might be that an attempt to make the bank pay the tax of a share- 
holder, when there were no accrued dividends or earnings upon the 
shares of stock owned by such shareholder in the hands of the bank 
out of which such payment could be made, would amount to an at- 
tempt to make one party pay the debt of another ; but, surely, there 
can be no objection to the payment of the tax on behalf of the share- 
holders, when the bank does bave funds in its hands equitably be- 
longing to its shareholders sufficieht for the purpose. 

In First National Bank v. Commonwealth of Kentucky, 9 Wall. 
353, 19 L. Ed. 703, Mr. Justice Miller, speaking of the alleged ille- 
gality and unconstitutionality of a similar statute of Kentucky, said: 

"It is only when the state law Incapacitates the banks from discharging 
their duties to the government that It hecomefs unconstitutlonal. We do not 
see the remotest probabillty of this, In their helng required to pay the tax 
which their stocliholders owe to the state for the shares of their capital 
stoclCj when the law of the fédéral government authorlzes the tax. If the 
state of Kentucky had a clalm against a stockholder of the banlt who was 
a nonresident of the state, It could, undoubtedly, collect the claini by légal 
proceedings. In which the bank could be attached or garnished, and made to 
I)ay the debt out of the means of its shareholder under its control. This is, 
in effect, what the law of Kentucky does in regard to the tax of the state on 
the bank shares." 

In Cummings v. Merchants' Nat. Bank of Toledo', 101 U. S. 153, 
25 Iv. Ed. 904, it was said : 

"In the case of Bk. v. Com., we held that a statute of Kentucky, very much 
like this, which enabled the state tb deal directly with the bank in regard to 
the tax on its shareholderSi was valid and authorized a judgment against 
the bankf which refused to pay the tax. 9 Wall. 353, 19 L. Ed. 701. It is 
true the statute of Kentucky went further than the Ohio statute, by declar- 
ing tliat the bank must pay the tax, while the latter says it may." 

Havirtg thus shown that the assessment laws of West Virginia are 
not inyalid either because they do not permit the déduction of the 
value of United States bonds owned by the bank, in arriving at the 
value of its shares for assessment in the hands of its shareholders, 
of for the reason that the law requires the payment of the taxes as- 
sessed to the shareholders upon their shares to be rnade by the cashier 
or by the ba:hk; the only femaining question is whether thèse laws are 
reridered invalid, and the assessments void, by reason of the inhibi- 
tion cbntàinéd ifl section 79 against the allowance of any déduction 
upon the assessed valuatibn of bank Shares because of money owed 
by the holder thereof to others as principal debtor. 
■ I hâve no doubt but that so much of section 79, c. 80, Acts 1907, as 
prohibits the deduetion, in a proper case, from the value of shares in 
a national bank, of debts due to others as principal debtor by the own- 
ef of such shares, while, by section 67 Of the same act, ail other priyate 
itldividuals are allowed to deduct such debts owed by them from the 
value of their "money, crédits and investments," is in conflict with 
'section 5219, Rèv. St; U. S., as being, in efïect; taxation of such 
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shares "at a greater rate than is assessed upon other moneyed capital 
in the hands of individual citizens" of the state, and that, to the ex- 
tent that any assessment upon the holder of shares in a national bank 
opérâtes to increase his rate of taxation above that upon "other mon- 
eyed capital in the hands of individual citizens of such state," the 
same is illégal and void ; but this is far f rom saying that the entire 
assessment is void, or that, in ail cases, any part of an assessment un- 
der this act is illégal or void. For example, if the shareholder in a 
national bank has no debts to deduct, the assessment, as to him, is 
unaffected by that part of the law denying the right to a déduction 
of debts from the value of bank shares; or if he has other money, 
crédits, and investments of a value sufScient to permit him to deduct 
from it ail of the debts he owes as principal debtor, he is not in- 
jured by the déniai of the right to deduct such debts from the value 
of his bank shares. So that it is only in cases where the shareholder 
is prohibited, to his détriment, from deducting his debts from the val- 
ue of his bank shares, that this provision of the law works any actual 
discrimination or injustice against the owner of such property, and 
it is only in the case of injury that the right to redress exists. 

The bill of the plaintiff proceeds upon the theory that this defect 
in the law renders the assessment of any tax upon shares of stock in 
national banks illégal and void. If that proposition could be sus- 
tained, it would sustain this bill and warrant ail the relief prayed for 
therein. 

This précise point has been decided by the Suprême Court of the 
United States in a number of cases, in ail of which the position taken 
by the plaintiff has been denied. In Supervisors v. Stanley, 105 U. 
S. 305, 26 L. Ed. 1050, the court, by Mr. Justice Miller, after accept- 
ing the construction of the act of 1866 (Laws 1866, C. 761), by the 
Court ofAppeals of the state of New York as not authorizing any 
déduction for debts by a shareholder in a national bank, goes on to 
say : 

"What Is there to render It void as to a shareholder in a national bank, 
vfh.0 owes no debts whleh he can deduct from the assessed value of his 
shares? The déniai of this right does not affect him. He pays the same 
amount of tax that he would if the law gave him the right of déduction. 
Wliat légal Interest has he in a question whlch only afCects others? Why 
should be invoke the protection of the act of C-ongress in a case where he has 
no rights to protect? Are courts to sit and décide abstract questions of law 
in which the parties before the court shiow no interest, and which, if decid- 
ed either way, afCects no right of thelrs? * * • There Is no diffleulty 
hère In drawlng the Une between those cases In which the statute does not 
apply and those to which it does, between the cases in which it violistes the 
act of Congress and those in whlch it does not. There is therefore no neces- 
slty of holding the statute void as to ail taxation of national bank shares, 
when the cases in which It is Invaild can be readily ascertained on présenta- 
tion of the tacts." 

This case establishes the gênerai proposition that: 

"In a statute which contalns invalid or unconstttutional provisions, that 
Whleh Is unaffected by thèse provisions, or which can stand wlthout them, 
must reœain. If the valld and invalid are capable of séparation, only the 
latter are to be disregarded." 
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Again, itj People's Nat. Bank v. Marye, 191 U. S. 282, 34 Sup. 
Ct. 72, p L. -Ed. 185, it is said : ' 

"We concède that if the law were uncpnstitutional becalise, for instance. 
there was no çonstltutloiial power to tax the partieulàr property, there is no 
necessity to pa'y anything; but where some part of the law may be imcon- 
stltutional because of a failure to comply with some m^tter of détail, but 
the amount whlch the ownei: , of the propierty ought to pay is perfectly elear 
under the provisions of law, then, if the taxpayer désire to be exempted froni 
paying more than his shâre, he niust pay hls proportion, before equity will 
aia hlm' in hls effort to escape pa:ylrig a disproportionate share." 

And in State Raîlroad Tax Cases, 93 U. S. 575, 616, 33 L. Ed. 663, 
674, the'GOurt said : ; 

"Beforé complainants seek the ald of the court to be relieved of the ex- 
cessive tax, they shbuld pay what Is due. Before they ask équitable relief, 
thèy should do'that justice which is necessary to enable the court to hear 
them. * * *- It is uot sufflcient to say in the bill that they are ready and 
willing to pay Whàtever may be found due. They must first pay what is 
conceded to be due, orwhàt can be seen to be due on the face of the bill, or 
be shown by affldavlts, whether conceded or not, before the" prellminary in- 
junctlon should be grante^. The state is pot to be thus tie^ up as to that 
of which there is ne contest, by lumplng It vsrith that whlch is really coh- 
tested. If the proper offlcer refuses to recelve a part of the tax, it must be 
tendered, and tendered without the condition of a receipt in f ull for ail, the 
taxes assessed." 

It is truethat in Fargo v. Hart, 193 U. S. 499, 24 Sup. Ct. 498, 48 
L,. Ed. 761 et seq., it was held, inter alia, that tender is not a prerequi- 
site toinjunctiye relief against an assessment made upon unconstitu- 
tional principles ; but the décision in that case proceeded upon the im- 
possibility, of , ;determining what, if anything, the plaintiff ought to 
pay, and it; was held that the company had made the only offer it 
could, which was to give security for the payment of any a:moùnt ad- 
judged to be due. . 

That is riota parallel cape,to the on^ at bar. In this, the bill seeks 
to restrain the collection of taxes assessed against stockholders who 
are not alleged to be affected by the 0;nly provision of the assessment 
law of West Virginia whicli càn rendèf ariy part bf the taix obnoxious 
to the fédéral law. It àssèrts the entire invalidity of ail the taxes 
assessed against the stockholders; whereas, the court can sée that, 
as to stockholders owing no debts, no défense exists, and no complète 
défense ejtists as to àny stockholders except such as may hâve debts, 
as principal debtors, to the full value of their stock, and bave no oth- 
er money, crédits, or investments from which to deduct such debts. 

Ail of thèse facts, so essential to détermine what relief by injuric- 
' tivé process, if aily, the plâintiff is eiîtitled to on behalf of any of its 
stpckholders, are cohclusiyely presumed to be within the knowledge 
of the complainant; but none of them were set up, because, as I sup- 
pose, it was relying on the entire invalidity of the tax. Having held 
that that claim is untenable, it follows that this case falls into the 
category of such decided cases as People's Nat. Bank v. Marye, 191 
U. S:- 273, ,34; Sup. Ct. 68,.48 L. Ed, 180, requiring payment, or at 
leact tendér, of the amount of tax justly and equitably due, as a con- 
dition précèdent to the interposition ofi a court of equity to restrain 
the collection of the residue. "' 
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It follows that the temporary restraining order heretofore award- 
ed must be dissolved, and the bill herein dismissed for want of equity, 
but without préjudice to the institution of any other suit to restrain 
the collection of any portion of the taxes illegally assessed against 
any stockholder or stockholders of plaintifï, provided that payment 
or tender has been or shall first be made of such portion, if any, of 
any such taxes as, under the views herein set forth, are held to be 
lawfully assessed against said stockholders, or any of them. 



CJTIZENS' NAT. BANK OF CHARLBSTON T. MELTON, Ex-Sheriff. 

KANAWHA NAT. BANK v. SAME. 

(Circuit Court, S. D. West Virginia. July 14, 1909.) 

In Equity. Nos. 390, 391. 

S. S. Green and Mollohan, McClintlc & Matliews, for plalntlffs. 
W. G. Conley, Atty. Gen., W. M. O. Dawson, T. C. Townsend, Frank Lively, 
and W. R. Byrne, for défendant. 

KErLER, District Judge. The biUs in tliese cases are, in ail respects, siml- 
lar to that In the case of Charleston National Bank v. .T. J. Melton, Ex-Sheriff, 
171 Fed. 743, and, for the reasons assigned in that case, the same form of or- 
der wlU be entered in thèse cases as has been directed in that 



In re KESSLER & CO. 
Ex parte LLOYDS BANK. 

(District Court, S. D. New York. July 8, 1909.) 

Bankruptct (§ 324*) — Amotjnt of Claims— Secubed Claims — Intebest. 

Under Bankr. Act July 1, 1898, c. 541, § 57h. 30 Stat. 560 (U. S. Comp. 
St. 1901, p. 3443), a eredltor df a bankrupt, holding securlty whlch is liq- 
uldated after adjudication by being converted Into money "accordlng to 
the terms of the agreeinent pursuant to which such securlties were de- 
llvered" to hlm, is entitled to compute Interest on his debt up to the tline 
of such liquidation, and may marshal the proceeds of the securlty first, 
upon the interest, and receive divldends on any unpaid balance of the 
principal. [Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 324.*] 

In Bankruptcy. On certificate from référée. 
See, also, 165 Fed. 508. 

In thls case and in three others the référée certified to the District Court 
the followlng question : "Is a eredltor holding securlty whlch is llquidated 
after the flling of the pétition entitled to luterest upon his clalin after the 
lillng of the pétition in bankruptcy, where the proceeds of the sales of the 
securlty are inadéquate to pay the face of the claim?" Two other questions 
were likewise certified to the court, upon which the trustée was successful, 
and whlch the claimant before the court now waives. The référée has al- 
lowed the secured creditor to marshal the proceeds of the securlty first against 
interest until the date of the liquidation of the securlty, and has then allow- 
ed proof for the balance of the claim after the remainder of the proceeds 
has been deducted. The amount of the securlty was much more than sufficient to 
pay ail the accrued interest between the adjudication and the date of the 
liquidation of the securlty. 

*For other cases see same toplc & § ntjmbbb In Dec. & Am. Dtgs. 1907 to date, & RepT lodexei 



752- 171 FEDERAL RErORTER. 

Wallace Macfarlane, for trustée. 
Rufus W. Sprague, for claimant, 

HAND, District Judge. I cannot find that this question has been 
raised under the présent bankruptcy act (Act July 1, 1898, c. 541, 30 
vStat. 544 [U; S. Comp. St. 1901, p. 3418]), or under any of the other 
acts, although'the négative of it has been the settled law for a long 
time in Ehgland. , It is hardly necessary to cite authorities to show 
that the créditer, before the debtor's insolvency, has the right to mar- 
shal the security upon interest first and principal afterwards. This 
rule itself seems to hâve been in some doubt early in America, but it 
was laid down in the note to Williams v. Houghtaling in 3 Cow. (N. 
Y.), on page 87, and I think it cannot be disputed that it is the law, 
generally speaking, at présent. It certainly was adopted by the Su- 
prême Court in Story v. lyivingston, 13 Pet. 359, 371, 9 L. Ëd. 1108, 
and it is quite obvious that otherwise the debtor might compel the 
creditor to leave the interest unpaid and keep reducing the principal. 
Moredvér, the creditor, in the absence of any provision to the contrary, 
has in gênerai the right to attribute payments as he pleases. 

The bankruptcy act provides that liens, as would in justice neces- 
sârily be the case, shall not be affected by bankruptcy, and the mort- 
gagee coUects ail interest upon his claims if the security is sufficient. 
Coder v. Arts, 152 Fed. 943, 83 C. C. A. 91, 15 L. R. A. (N. S.) 373. 
Section 57h provides that the value of the securities shall be deter- 
.mined by. converting them into money "according to the terms of the 
agreement pursuant to which such securities were delivered to such 
creditors." The common law being, as it is, an implied term of the 
agreement under "which such securities are delivered," he may marshal 
the securities against interest, and that right is a part of the Hen itself. 
The statute directs that proof be made for the balance after the value 
as so ascertained is credited. The question comes down to what value 
shall be credited upon the claim. If the contract expressly provided 
that certain expenses of collection should first be paid out of the se- 
curity, I suppose no one will contend that bankruptcy will change that 
provision, and that thé full value of the security must be credited up- 
on the amount of the claim without first deducting those expenses 
allowed by the very agreement. I think interest is in the same cate- 
gory as any other déduction which the agreement may allow. By the 
implied term of the agreement the creditor has the right before he 
pays any of the face of the claim to make certain déductions, among 
which is the déduction for interest accrued upon it. The balance is 
ail that is applicable to payment. This is the course which the référée 
has adopted, and I think he is right. 

As I have.said, the English law has for a long time been to the con- 
trary, and, although this is not binding upon me, I should regard it 
as of the greatest moment, except in a case where the rule clearly 
arises through inadvertence. I say it with the utmost respect. The 
rule appears to hâve originated in two cases. Ex parte Wardell (1787) 
and Ex parte Hercey (1793), not originally reported, except in 1 
Cooke's Bankruptcy Law (4th Ed., 1799) p. 181. The full order made 
in e ach c ase may be found in Appendix A to 3 Montagne and Ayrton, 
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in which the learned reporters seem to indicate a doubt as to whether 
the cases in fact decided what they are said to décide in 1 Cooke's 
Bankruptcy L,aw, 181. I cannot, however, doubt that they are valid 
précédents, and the law seems to hâve started out with those two cases 
decided by the Chancellor squarely upon the point. No opinion, how- 
ever, which has corne down to the présent time, was given in either. 
In 1794 Lord Loughborough promulgated among his orders in bank- 
ruptcy an order for the liquidation of securities by a mortgagee which 
is at least quite ambiguous upon this point in its language. 3 Cooke's 
Bankruptcy Law (4th Ed.) p. 379. Indeed, from the language of this 
order, it would seem to foUow that the créditer was entitled to prove 
for the whole deticiency. It is quite clear, too, that the order caused 
trouble at the bar; for in 1798 in Ex parte Badger, 4 Vesey, 165, the 
rule came for construction before Lord Loughborough (not Lord El- 
don, as is stated in one of the later cases). Lord Eldon was at that time 
at the bar and argued the case for the creditor. He conceded that the 
two cases in Cooke were against him, but contended that the words of 
the order had raised doubt at the bar. Lord Loughborough, however, 
without discussion, construed his own order in accordance with Ex 
parte Wardell and Ex parte Hercey, and this seems to hâve settled 
the law in England from that time. 

In Ex parte Ramsbottom, 3 Mont. & Ayrton, 80, Lord Eldon decid- 
ed that the mortgagee must crédit the full amount of the security 
against principal and interest up to the date of the commission, and 
the question came up upon appeal to the Court of Review in Bank- 
ruptcy, as to whether the rents and profits arising from the security 
between the date of the commission and of the selling order should 
be credited upon interest which arose during the same period, or 
whether that, too, must be credited upon the face of the claim. To 
hold this was too much for the obvious justice of the situation, and 
consequently the court, without much regard for consistency, held 
that the rents arising after the date of the commission should be cred- 
ited against interest during the same period. This case is criticised 
in Appendix A to the volume in which it occurs by the learned report- 
ers, and their criticism seems to be well founded. The analogy is ap- 
posite which they suggest, that where a creditor has security for two 
claims, one provable and the other unprovable he may marshal his se- 
curity against the unprovable claim. They very pertinently ask wheth- 
er there is any valid distinction between that and the right to marshal 
the security against interest falling due after the date of the commis- 
sion. 

In re Penfold, 4 J., De G. & Sm. 282, however, follows the rule in 
Ex parte Badger, as does also In re Savin, 7 Chanc. 7G0, a case in 
the Court of Appeal. On the other hand. Justice North, in the year 
1888, in Re Talbott, 38 Chanc. Div. 567, made a contrary décision in 
ignorance of In re Savin ; but he is said to hâve subsequently thought 
he was in error. Quartermaine's Case, [1893] 1 Chanc. Div. 639. In 
the last-mentioned case Stirling, J., wrote a long opinion, reciting the 
history of the law to some extent as I hâve stated it above, and de- 
ciding in accordance with Ex parte Badger. I think that settled the 
law beyond question; but, if any doubt remained it was settled by 
171 F.— 48 
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Mf. Justice Vaughan Williams. In re Bonacino (1894:) 1 Manson, 
59. After that case there can be no doubt as to the rule in England. 

As I hâve said, it was criticised, in my judgment with great efïect, 
by the reporters in Appendix A to 3 Mont. & A., and likewise the in- 
consistenCy was pointed ont by Stirling, J., in Quartermaine's Case, 
supra, of allowing to be credited on subséquent interest the rents and 
dividends from the securities which fall due after adjudication. No 
doubt the increase on the securitv is a part of the security itself and 
should f ollow the same rule. The only ground for an exception is 
that the increase between the date of the adjudication and the liqui- 
dation of the security is to be regarded as the return for the loss in- 
volved in waiting till it is realized ; but, if so, consistency would re- 
quire the fesult that a security which bears no increase should be dis- 
counted as of the date of the adjudication, a proposition which no 
one has suggested. 

If, however, my analysis of the situation at the outset of this opin- 
ion is correct, the rule itself is w'rong. I hâve less hesitancy than I 
otherwise should in departing from it, in that we bave no statement 
which has corne down to us of the grounds of its original adoption. 
It is quite clear that the bar had considérable doubt as- to the meaning 
of Lord Loughborough's order of 1794, and that doubt, I respectfully 
insist, is much more than justified by the terms in which it was made. 
Lord Loughborough, in settling the construction of that rule in Ex 
parte Bâdger, avowedly only meant to follow précédents already in 
existence, which it is possible he may not bave had in mind at the time 
the order was promulgated. Under thèse circumstances, in spite of 
the extremely persuasive character of any tule so well settled in Eng- 
lish law, I cannot f eel that it should be binding hère. 

Of course, in a case in which the security was not suflScient to pay 
the interest which accrued upon the claim from the date of the adju- 
dication until its liquidation, I do not mean to be understood to hold 
that the creditor could prove for any part of that interest remaining 
unpaid. In no event could the creditor prove for more than the 
amount of the claim at the time of the adjudication. I only décide 
that the implied right given him under the original contract of mar- 
shaling the security in the first instance against the interest is not tak- 
en from him by the bankruptcy of the debtor. 

The case of Commissioners v. Hurle (C. C. A.) 169 Fed. 93, 9-i, 
does not in the least militate against the construction which I hâve 
placed upon section 57h. 

In the other three cases the answer to the referee's question will be 
likewise in the affirmative. 
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In re ENNIS & STOPPANI; 

Ex parte ROCHE. 

(District Court, S. D. New York. June 24, 1009.) 

1. Bankbuptcy (§ 423*) — Debts Dischabged— Liabilitt fob Conversion. 

Where brokers by fraud induced a customer to authorize tliem to pur- 
chase stocks for him and to deposlt marglns therefor, and afterwards 
converted such stocks and becâme bankrupt, the customer liad his Op- 
tion to sue for rescission of the contract on tlie ground of fraud, or for 
the conversion; and when he did the latter he walved the frâud and af- 
flrmed the contract, and bas no standing to clalm that the baiikrupt's 
iiabillty was one for obtaining property by false prêteuses, and not af- 
fected by the discharge, under Bankr. Act July 1, 1898, c. 541, f 17a (2), 30 
Stàt. 550 (U. S. Comp. St. 1901, p. 3428), as amendetd by (Act Feb. 5, 
1903, c. 487, § 5, 32 Stat. 798 (U. S. Comp: St. Supp. 1907, p. 1026). 

[Éd. Note. — For other cases, see Bankruptcy, Dec. Dig. !• 423.*] 

2. BANitRUPrcY (i 424*) — Debts Dischabged— Liabilitt fob Convebsion— 

"WiLLFUL and Malicious Injubt to Pebson ob Pbopebtt." 

A conversion of property is not a "wlllful and malicious Injury to per- 
son or property," withln the meanlng of Bankr. Act July 7, 1898, c. 541, 
I 17a (2), 30 Stat. 550 (U. S. Comp. St. 1901, p. 3428), as amended by Act 
Feb. 5, 1903, c. 487, § 5, 32 Stat. 798 (U. S. Comp. St. Supp. 1907, p. 1026), 
which exeepts liabilities for such injuries from debts from which a bank- 
rupt is released by a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 787, 818; 
Dec. Dig. § 424.*] 

3. Bankbuptcy (§■ 426*) — Debts Dischabged— Debts Cbeated by Fbaud. 

. In Bankr. Act July 1, 1898, c. 541. § 17a, 80 Stat. 550 (U. S. Comp. St. 
1901, p. 3428), as amended by Act Feb. 5, 1903, c. 487, § 5, 32 Stat. 798 
(U. S. Comp. St. Supp. 1907, ,p. 1026), which provides that a discharge shall 
release a bankrupt froin ail of his provable debts, except such as "(4) 
were created by his fraud, embezzlement, mlsappropriation or défalca- 
tion while acting as an offlcer or in any flduciary capaeity," the. phrase 
"while acting as an officer in a flduciary capaeity" qualifies ail the préced- 
ing portion of the clause. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 787-807 ; 
Dec. Dig. § 426.*] 

4. Bankbuptcy (§ 391*) — Actions Against BankbuPt— Stat. 

An action at law for the conversion by brokers of stocks owned by plaln- 
tlff, but held by défendants as pleidgees, although it is alleged that they 
induced plaintlfC to purchase such stocks by fraud, Is not one to recover 
a debt created by défendants' "fraud, embezzlement, mlsappropriation or 
défalcation while acting in a flduciary capaeity," within Bankr. Act July 
1, 1898, C. 541, J 17a (4), 30 Stat. 550 (U. S. Comp. St. 1901, p. 3428), as 
amended by Act Feb. 5, 1903, c. 487, % 5, 32 Stat. 798 (U. S. Comp. St. 
Supp. 1907, p. 1026), and on the bankruptcy of défendants such action 
may be stayed by the court of bankruptcy. 

[Ed. Note. — For other casés, see Bankruptcy, Dec. Dlg. § 391.*] 

5. BANKETitTCT (§ 391*) — Actions Against BANKBtJPT— Stay. 

A pénding action against bankrupts on a dischàrgeable debt, in which 
they had been arrested and given bail more thail four months prior to 
their bankruptcy, may be permltted by the court of bankruptcy to pro- 
çeed to jiidgmeut for the pjirpose of enabling the plaintiff therein to en- 
force his demand against the surety In the uhdertàking, in case it is in 
forma sécurity for paymént of the judgment. 

[Ed. Note.— For other <!ases, see Bankruptcy, Dec. Dig. § 391.»] 

..«For other <»ses see same toplc & % jjiumbbs lu Dec. A Ma. Dl^s. ;907 to date, & Rei)'i' Iaâ«xei 
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In Bankruptcy. On motion to vacave stay. 

This Is a motion to vacate the stay of the petitloner, Roche, agalnst pro- 
ceeding to the entry of judgment In an action brought by him against 
the bankrupts in the Suprême Court of tlie state of New ïorlî. The action 
was for the conversion of the petltloner's stoclf, which had been purehased 
by the brolîers for him and liad been held by them as pledgees for the re- 
payment of part of the purchase price. The allégations of conversion are 
as f ollows : "The défendants converted sald stocks to their own use and 
benefit in fraud of the rights of the plaintifC." Again: "By reason of the 
said Illégal and fraudulent sale of said shares of stock by tbe défendants 
hereinas aforesald, and by reason of the illégal and fraudulent acts of 
the défendants herelnabove set forth, the plaintiffi has suffered damages." 
After serving the complaint against the défendants, the petitioner caused 
tbelr arrest in the state courts and compelled them to giye bail to answer 
the judgmerit. This bail was procured from a surety company, to whom 
the batikrupts gave Indemnity ; but the arrest, the bail, and the indemnity 
ail took place more than four months prier to the bankruptcy. The trus- 
tée opposes the motion, so that In the interèsts of the estate he may recover 
the indemnity given the surety company. The petitioner now claims that 
he was exploited by the bankrupts frohi the outset; that he was induced 
to buy the sbares of stock by a person secretly in the employ of the bauk- 
mpts, whose business It was to induce customers to trade with them, to 
whom he gave a power of attorney to act as he saw fit. He likewise says 
that $5,000 additional margln for hiS purchase was procured from him by 
the bankrupts through fraud. The question arises whether the claim ia 
dischargeable in bankruptcy. 

Davison & Underhill, for petitioner. 

HAND, District Judge (after stating the facts as above). Roche 
had two possible remédies open against the bankrupt. He could either 
sue them for willful conversion of his stock (which he did), or he 
cotild sue to rescind the whole contract for fraud, first, because of the 
imposition originally practiced on him by the bankrupts through their 
fraudulent agent, and, second, because of the imposition by which they 
obtained the additional margin. Had he sued to rescind the contract, 
he might possibly hâve some color to claim that under the second sub- 
division of section 17 of Act July 1, 1898, c. 541, 30 Stat. 550 (U. S. 
Comp. St. 1901, p. 3438), this was a liability for obtaining property 
by f aise pretenses or false représentations ; but he has not adopted this 
course, f or he affirmed the sale and sued for the stock which was con- 
verted. As he cannot, therefore, now sue upon the fraud, to succeed 
upon this motion Roche must bring his case within the second or 
fourth subdivision' of section 17. , ' 

Prior to 1903 his case would hâve corne squarely within the rule of 
Crawford v. Burke, 1P5 U, S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147, and 
Tindle v. Birkitt, 205 U. S. 183, 27, Sup. Ct. 493, 51 L. Ed. 763, and 
the question, is whether the amendment of 1903 changed the law as 
there laid down. That amendment (Act Eeb. 5, 1903, c. 487, § 5, 33 
Stat. 798 [U: S. Comp. St. Supp. 1907, p. 1026]), so far as hère ma- 
terial, changed subdivision 2 so that, instead of excèpting judgments 
for fraud, obtaining property under false pretenses or représentations, 
or for malicious injuries to person or property, it excepted liabilities 
for obtaining property under false pretenses or représentations or will- 
ful injuries to person or property. As I hâve already shown, Roches 



IN RE ENNIS 4 STOPFANIi 757 

cannot claim hère for fraud, because he has affirmed his purchase by 
suing for conversion. It is true that under Bullis v. O'Beirne, 195 U. 
S. 606, 25 Sup. Ct. 118, 49 L. Ed. 340, the form of the complaint is 
not conclusive ; but the trouble hère is that the action is not brought for 
fraud at ail, but for conversion of a title obtained through the very 
fraud on which the victim now seeks to rely. Having, with full knowl- 
edge of the fraud,. sued for the value of the stock, he can no longer as 
matter of law rely upon the fraud. He is therefore relegated to the 
second part of subdivision 3, which excepts liabilities for malicious 
injury to property. The only injury to his property rights considered 
in its conversion, and if that be a "malicious injury" to his property, 
so is every fraud or embëzzlement, and. the earlier part of subdivision 
2, as well as the wfhole of subdivision 4, is merely elaborate tautology. 
This cannot be the correct meahing of the vk^ords. Injury to person 
and property means causing damage to the subject-matter of the rights, 
not depriving the owner of them. It is so used generally in the law, 
and Tinker v. Colwell, 193 U. S. 473, 24 Sup. Ct. 505, 48 L. Ed. 754, 
is no exception to the rule, because the theory was, not that the hus- 
band is deprived of his rights in his wife, but that her séduction is an 
actual assault upon her person. 

No doubt it is hard to think of any claim which would at once be 
provable andialso a liability for such injuries, unless it be a judgment 
for them. Still it may be that the clause might cover such claims as at 
once arose from injury to the subject-matter of property and resulted 
in such profit to the wrongdoer as permitted an action on the common 
counts. Be that as it may, I cannot interpret those words in a way so 
entirely at variance with their traditional meaning as to cover willful 
conversion, merely because I am uncertain whether they really cover 
any other cases than they did prior to 1903. Besides, the facts in Re 
Adler, 152 Fed. 422, 81 C. C. A. 564, although not the reasoning, make 
that case an authority to the contrary, because, though the money there 
appropriated by the factor may hâve been the principal's only in equity, 
it would be an unreasonable distinction to say that there was an "in- 
jury to property" only when the wrongdoer converted that to which 
the victim had légal title. Kavanaugh v. McIntyre, 128 App. Div. 722, 
112 ,N. Y. Supp. 987, undoubtedly bears out the petitioner hère, there 
being no valid distinction, between that case and this; but it is not an 
authority binding upon me, and I regret that I cannot assent to its rea- 
soning. Moreover, it is contradicted by Maxwell v. Martin,, 130 App. 
Div. 80, 114 N. Y. Supp. 349, in the First department, a court of equal 
authority. I cannot, therefore, agrée that the case comes within either 
of the clauses of the second subdivision. 

Coming now to the fourth subdivision, the question is whether the 
amendment of 1903 has had the much-to-be-desired effect of attribut- 
ing the words "in a fiduciary capacity" to "défalcation" alone. The 
answer to this, at least upon authority, is to be agàin found in,Re Ad- 
ler, 152 Fed. 422, 81 C. C. A. 564. As res intégra I should hâve 
thought it possible that the omission of the word "fraud" in subdivision 
S might hâve indicated that after 1903 the same word in subdivision 
4 was meant to cover ail frauds, since the contrary seems to involve the 
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resuit that.nowj judgments for fraud not committed in a teehnîcally 
fiduciary, çapacity are discharged where formerly they wère not, a re- 
suit the direct cpntrary of the qbyious gênerai purpose of the amçnd- 
ment; but it may be that "f aise prêteuses or représentations" were 
thoughtto coyer ail the cases yvhiçh were formerly covçred by those 
words and by the word 'i'fraud," ,eyen though such a construction does 
render tautologous -thp . word "fraud" in subdivision 4. However that 
may be, In reAdler, supra, çoncludes mç from holding that the words 
"embezzlement" or ''misappropriatipn" may be construed independent- 
ly of the clause '.'in a fiduciary çapacity;" and I must follow that case. 

While, therefore, I cannot disguise my regret that the bankrupts 
should be discharged from a clairtj arising out of a dipliberate conver- 
sion of this property, aeçompanied by very shameful fraud, which in- 
volved; the greatest moral turpitude, yet,: as I understand the authori- 
ties, I cannot see that, the amendnjentpf 1903 has.changed the rule of 
Crawford V, Burke. Though I çannptwholly vacate the stay, I can,. 
howeyer, permit the petitioner to epter his judgment against the 
bankrupts, and to do so much else as tnay be necessary to perfect any 
rightshe may hâve under the undertajîing, if any. The undertaking 
was taken out more than four months feefore the pétition was filed ;. 
and, -a?,suming that the indemnity given the surety created a lien under 
section 6î'c or 67f , which it is not necessary to décide; such a lien is- 
not invalid. If the petitioner can enforce the undertaking, I will aid 
him todo so. 

Let an order be entered, therefore, vacating the stay so far as to per- 
mit the entry of judgment against the bankrupts, and thereafter to take 
such proceedings against the sureties as the claimant may be advised.. 
If the undertaking only provides that the bankrupts shall answer a 
body exécution, I shall not be able to aid the claimant, as I could not 
permit the bankrupts to be arrested for a claim which will be discharg- 
ed ;,; but, if the undertaking be in forma security for the payment pf 
the judgment, I maybe able to allow the claimant to, fulfill the condi- 
tions of the undertaking, if they involye only such matters as property 
c-cecutipn and the like. .Thèse are questions which Ican décide upon 
the settlement-of the order, when I can learn the îorm of the undertak- 
ing and what should be; allowed. 

Settie such order uponone day's notice on any morning at 10 a. m. 
at my chambers. 



WALMN et al. y. REAGAN et al. 

; (GjrcuH; Court, W. D. North Ci^rollna. July 28, 1909.) 

1. Ejectheiït (§ 46*)— Pabties— Tenant at Will. 

"SVliëréa tenant at wIU disclainied aV other Interest Iti the property sued 
for Iri èjèctmeut, he 'was not a necessary pàrty. 

[Ed. Note.-^For ctlieï cases, see EJeetment, Cent. Dig. § 138; Dec. Dig^ 

8 4&*V< - ' ■ ■ ' ' , '' 

*For otber cases aee sam» topic & | nvmsbr Iq Dec. & Am. Digs, 1907 tOidate, & Rep'r Indexes 
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2. IlExMovAi, OF Causes (§ 36*)— Gitizenship— Ejectment— Joindeb of Tenant. 

.Toinder of a tenant at will of the same citizenship as plaintiff as a 
party In ejectment did not preveut the removal of the cause otherwlse 
removable to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. J 70 ; 
Dec. Dig. § 36.* 

Fraudulent ,1oinder of parties to prevent removal, see note to OfCner v. 
Chicago & B. R. Co., 78 C. C. A. 302.] 

J. M. Gudges, Sr., for plaintiffs. 
Merrimon & Merrimon, for défendants. 

NEWMAN, District Judge. This is a motion to remand the case, 
which was removed to this court from the superior court of Madison 
county. It appears that the suit was brought by James Wallin et al. 
against Marion Reagan to recover a certain tract of land in Madison 
county. Judgment was given in favor of the plaintifï at the May 
term, 1904, of the Madison superior court; the exact date of the 
judgment not appearing. It then appears that on August 1, 1904, 
Marion Reagan fîled an affidavit in which he set up the fact that, in 
the suit referred to, summons was issued, directed to the sheriff of 
Madison county, commanding him to summons Marion Reagan and 
Louisa Freidman, as défendants to be and appear at a certain term 
of the superior court to be held for the county of Madison. This 
summons was served upon Marion Reagan by a deputy sheriff and 
read to him, and Reagan asked if it was necessary for him (Reagan) 
to notify the owners of the land of the suit, and the sheriff told him 
that it was, and that they wOuld hâve to be notified by the plaintiff. 
Reagan is the tenant of Louisa Freidman, and has been ever since she 
became the owner of the land, and when the name of Louisa Freid- 
man was read as one of the défendants by the deputy sheriff, at the 
time the summons was served, he asked why the papers were served 
on him, as he had no interest in the land, and not on Mrs. Louisa 
Freidman, and that the deputy sheriff said ail parties would hâve to 
be notified, but that Reagan would not hâve to do so. As Reagan was 
ignorant of such matters, he thought the sheriff was giving him proper 
information, and he did not notify his landlord çf the suit, or her agent 
at Asheville, N. C, J. H. Lange, nor did he give the suit any attention, 
as he supposed the owners knew about the suit and would protect them- 
selyes and their interests. 

Before this suit in question, and on January 8, 1900, James Wallin 
had instituted a suit against Marion Reagan and Louisa Freidman, 
and had the summons servçd on affiant, and the suit pended in the 
superior court of Madison county, when Wallin took a nonsuit at 
the August term, 1901. More thân one year elapsed from the judg- 
ment of nonsuit before the suit in question was instituted. No com- 
plaint was filed in this action until September 13, 1903, as the rec- 
ords of this court show, and "at the May term, 1904, of the superior 
court, affiant went to Marshall, to attend court, and stayed there 
two days, and was informed that there would be no court, but is 
informed that the judge came to Marshall on Wednesday, opened 

•For other caBéS;6ele same topio & § NUmbeh in Dec- & Am. Digs. 1907 to date, & Rep'r Indexes 
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and adjourned the term of court on that day, and left Marshall. Affi- 
ant had gone home the previous day, and never heard of this judg- 
ment until within the past week, when he was told about it by James 
Wallin. Affiant was informed that the judgment was not filed by the 
clerk of the superior court of Madison county, until within the past 
week, or 10 days, and that said clerk never heard of said judgment 
until it was brought to him by the plaintiff with the request that it be 
placed on the records. That no minute of the same appears on the 
records of the court, as affiant is informed and believes, and said 
judgment has been docketed, if ddcketèd at alf, within the past few 
days." • Affiant further swears that : 

"Said Wallin knew that affiant was only a tenant of Mrs. Loulsa Freidman, 
and that he had no Interest in the land, and is Informed and believes that 
said Wallin also knew that J. H. Lange was an agent of Mrs. Freidman, 
and that said Wallin has for several years been trying to get affiant to 
surrender the possession of the land to him, and bas repeatediy ofCered to 
affiant small sums of money to snrrender the possession. That no nonsuit 
was ever taken as to the other plaintiff jn this action ; but in tlie judg- 
ment, as flled, ail the plaintifCs are stricken ont, and only the name of 
James Wallin appears as a plaintiff. That affiant was mlsled by the officer 
who served the papers on him and did not notify his landlord and by 
the information that the judge would not hold a term of the superior 
court at Madison county." 

Reagan then prays for an order to restrain Jaj-nes Wallin from any 
action under the judgment until affiant cân hâve an opportunity, or 
his landlord, the owlier of the property, can hâve an opportunity to 
hâve the judgment vacated and set aside, and a trial of the cause had 
on its merits. 

J. H. Lange also made an affidavitto the effect: That, ever since 
Mrs. Louisa iPreidmail became the owner, he has been looking aft- 
er the land described in the suit in question, and Marion Reagan has 
been in possession of the land as a tenant of Mrs. Louisa Freidman. 
That several years ago James Wallin brought a suit about the same 
lands, affiant was notified of the suit and at once employed attorneys 
to look after the litigation, and he was advised that the plaintifif had 
been thrown out of court. That affiant then asked the clerk of the 
court, out of the abundance of caution, to notify him if any further 
litigation should ever be commenced by Wallin, or any other person, 
about the said land, and that the clerk promised to give him such 
notice. That he never heard anything about the matter further until, 
about a week or 10 days ago, affiant received a letter from the clerk 
inclosing a judgment taken in the above cause, and saying to affiant 
that he did not know when it had been rendered, but that it had been 
brought into his office that morning with the request that it be dock- 
eted. Affiant is informed and beheves that James Wallin knew that 
Mrs. Louisa Freidman was the owner thereof, and, as évidence of 
such fact, avers that, in each suit brought by James Wallin, Mrs. Lou- 
isa Freidman is named as a party défendant. He believes that Marion 
Reagan was misinformed as to his duty to notify affiant or Mrs. Freid- 
man for the purpose of keeping them in ignorance of the suit, of 
throwing Reagan ofï his guard. That the property is of great value, 
to wit, several thousand dollars. That this suit is a pauper suit, the 
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plaintiff is utterly insolvent and, if he obtains possession of the prop- 
erty, could, and will, do great damage to' the same in a very short time. 
That Mrs. Freidman or Marion Reagan has had possession of the 
land for several years, and James Wallin has been endeavoring in ail 
kinds of ways to get possession of it. That it is the purpose of Mrs. 
Louisa Freidman to contest the daim of James Wallin, as she did in 
the first suit, but she has had no opportunity to do so, as she and affî- 
ant hâve been utterly ignorant of this litigation until the receipt of the 
letter by affiant from the clerk of the superior court. He then prays 
the court to make an order restraining James Wallin from taking 
any action under the judgment obtained in his action, till the further 
orders of the court. 

Then appears an order, signed by Fred Moore, judge of the superior 
court, as follows: 

"Thls cause coming on to be heard upon the ap]ilicatlon for a restraining 
order, and being heard: It is ordered and adjudged that the plaintiff, James 
Wallin, show cause before .Tndge Shaw, at Marshall, N. C, on August 16, 
1904, why the injunction asked for in this cause should not be granted, and 
in the meantlme the said James Wallin is hereby restrained and enjolned 
from taking or attempting to take possession of the lands and premises 
mentioned and described in the complalnt in this under or by virtue of 
any writ issued pursiiant to the judgment rendered in tiils cause. 

"The clerk wlU issue this writ upon the défendant giving bond in the 
8um of $200.00, conditioned as provided by the statute. 

"Asheville, N. C, Angust, 1, 1904. 

"[Signed] Fred Moore, Judge of the Superior Court. 

"The bond required by the foregoing order has been sigued by J. H. Lange, 
and D. W. Newell and has been duly approved. 

"[Signed] Fred Moore, Judge." 

Then appears an order made at the August term, 1904, by Thomas 
J. Shaw, as follows: 

"In this cause it is agreed that Marion Reagan, the défendant above named, 
hâve leave to file answer to the complaint on file, and file such bond as 
niay be required by law in action heard, and the restraining order heretofore 
issued may be continued to the hearing of such issue as may be made by 
the pleadlngs. 

"ïhis answer to be flled durlng the présent term of Madison superior 
court, and, if no answer is flled during that term, the judgment herein 
agreed to be stricken out to stand as the judgment of the court. 

"[Signed] Thos. J. Shaw, Judge Presiding." 

Then appears the following agreement signed by counsel of the par- 
ties: 

"Whereas, counsel hâve corne hère on this August 20, 1904, to file answer 
in this cause, but their client is not hère to verify same : It is agreed that 
sald answer may be flled and treated as verifled for ail purposes except 
a trial; counsel for défendant agreeing to hâve same veritied before trial 
or to then withdraw same or let it be stricken out." 

Then appears the following application of Joseph L. Freidman and 
John W. Keiler to be made parties défendant in the cause. 

"Joseph L. Freidman and John W. Keiler corne Into court by and through 
their counsel, Messrs. Merrlmon & Merrimon, and respectfully show to the 
court that they are the owners in fee simple of the land mentioned and 
described in the complaint, and that Marion Reagan is their tenant. They 
respectfully ask the court that they be permitted to make themseives parties 
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défendant to this cause, and to act In tbe same for the purpose of protecting 
thelf Interest. 

"[Signed] Merrlmon & Merrlmon, 

"Attys. for Freidman, Keiler & Co." 

Then cornes the following order of Judge Shaw made at the Au- 
gUst term, 1904: 

"It belng made to appear to tbe court that Joseph L. Freidman and John 
W. Keiler clalm to be the owners of the land in controverey in this action, 
and ate proper and essential parties to this action for a trial and propcr 
détermination, and having moved the court for leave to beeonie parties 
defendaiit: It is on motion of counsel for said Freidman and Keiler and 
Marion Reagan ordered and adjudged that Joseph L. Freidman and John W. 
Keiler be and they are hereby madé parties défendant to this cause, and are 
given leave to take such action as they may De advised is proper to protect 
their interest. 

"[Signed] ïhos. J. SUaw, Judge Presiding." 

The answer of Marion Reagan was iîled on August 20, 1904, under 
the agreement referred to, in which Reagan dénies the allégations of 
the petitioner and says he is a tenant of Freidman, Keiler & Co., 
of Paducah, Ky., a firm composèd of Joseph L. Freidman and John 
W. Keiler, and he is informed and believes that said firm are the 
owners and entitled to the possession of the lands and premises de- 
scribed in the complaint, and that he is holding the land for them. He 
disclaims any interest or title whatever in or to said land, and says 
he is only a tenant at will of the said Freidman, Keiler & Co. He 
is advised and believes that Joseph L. Freidman and John W. Keiler 
are necessary and proper parties for the final détermination of this 
action, and prays that they be permitted to corne in and make them- 
selves parties défendant to the cause. 

I hâve stated the foregoing from the record brought into this court, 
that it may throw light, as far as may be, on the question as to wheth- 
er the controversy involved in this case was one in which Marion 
Reagan had any rea! interest. A pétition is then filed by Friedman 
and Keiler to remove the case to the Circuit Court of the United 
States for the Western District of North Carolina; petitioners aver- 
ring: That the suit is of a civil nature, and that the matter and 
amount in dispute exceed the sum of $3,000, exclusive of interest and 
cost, and that in it there is a controversy between citizens of différent 
States ; that is, a controversy between the petitioners, who were at the 
time of the bringing of the suitj and hâve been ever since, and still 
are, citizens of the state of Kentucky, and the défendants, who were 
at the time of the bringing of the suit, hâve been ever since, and still 
are, citizens of the state of North Carolina. That the controversy is 
of the following nature, an ordinary action of ejectment to recover the 
land to which the plaintiffs claim title and damages for the détention 
thereof, which land is worth at least the sum of $3,000. That Marion 
Reagan is a tenant of the petitioners, and in possession of said land 
as such tenant, and disclaims ail right, title, or iftterest in or to said 
premises. This pétition was sworn to by J. H. Lange as the duly au- 
thorized agent of the firm of Freidman, Keiler & Co., and was ac- 
companied by the usual bond. At the August term, 1904, the judge 
declined to remove the case, and continued the hearing until the next 
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term of the criminal court in Buncombe county, and, the same coming 
on to be heard before Jijdge Shaw in Asheville, the application to re- 
move the case was denied on the ground that Marion Reagan was a 
necessary party to the suit, and not merely à formai party, as set out 
in pétition for removal. Thereupon the défendants, Freidman, Keiler 
& Co., obtained a transcript of the record, and filed the same in the Cir- 
cuit Court on December 30, 1904. 

The only question argued at the bar on this motion to remand is 
whether Marion Reagan is a necessary party to the suit. It is not de- 
nied, as I understand it, that he is only a tenant in possession of the 
land holding and caring for the same for the défendants, whom he 
àverSi and who aver themselves, to be the true owners. I am not 
aware of any statutory law in North Càrolina, nor bas any been call- 
ed to my attention, which would make the tenant in possession, when 
the triie owners corne in and make themselves parties défendant, any- 
thing more than a stakeholder, and without real interest in the contro- 
versy. Marion Reagan disclaims any interest whatever in the land, 
and says he is only a tenant at will. This is ail, that appears. How, 
then, can he be a necessary party to this controversy? 

In Johnston R. Frog & Switch Company v. Buda Foundry & Mfg. 
Co. (C. C.) 148 Fed. 883, Judge J. B. McPherson delivers a very brief 
opinion on a question like this, as follows: 

"The real dispute in this case is between the Johnston Raih'oad Frog & 
Switch Company, a Pennsylvania corporation, and the Buda Foundry & 
Manufacturing Company, a corporation of the state of Illhiois. Of the 
three défendants remaining, the West End Trust Company is a mère stake- 
holder, and the interest. of Edward H. Johnston and, Charles H. Johnston 
is substantially identical wlth the Interest of the complainant. ïhey are 
Its président and treasurer, respectively, are members of the board of 
directors, control the stock of the corporation, and took part in the passage 
of .a résolution directing this suit to be brpught against the Buda Company. 
Moreovêr, the Johnstons hâve filed an answer admittiug the truth of ail 
the facts set out in the bill, and submitting themselves in ail respects to 
the deçree of the court; and the answer of the trust company is to the 
same effect. It is therefore clear, under the décisions, that no real dispute 
exists so far as thèse three défendants are concerned, and that a proper 
arrangement of the parties would be a controversy in vvhieli the Johnstons 
should be classed with the complainant, and that the tr\]st company may 
be treated as. a, formai party, having no interest in the resuit of the litiga- 
tion. As a conseiiueiice, the Circuit Court bas jurisdiction to entertain the 
suit. R.emoval Cases, 100 U. S. 457, 25 L. Ed. 593; Hutton v. Baucroft 
Co. (Ç. Ç.) 77 Fed. 481." 

In Rogers v. Penobscot Mining Company, 154 Fed. 606, 610, 83 
C. C. A. 380, 384, in an opinion for the Circuit Court of Appeals of 
the Eighth Circuit, Circuit Judge Sanborn says: 

"Did the fdct that the Penobscot Company was a corporation of the state 
of the citizenship of the complainants oust the jurisdiction of the Circuit 
Court? In a détermination of the jurisdiction of the national courts and 
the right to remove causes of action tO them, indispensable parties only 
should be considered, because ail others may be dismissed or dùsregarded, if 
their présence would oust or restrict the jurisdictron or the right. Boat- 
men's Bank v. Fritulen, 135 Fed. 650, 658, 68 C. C. A. 288, 296; Geer v. 
.\Iathieson' Alkali Works, 190 U. S. 428, 432, 23 Sup. Ct. 807, 47 L. Ed. 
1122; Bacon v. Rives, 106 U. S. 99, 104, 1 Sup. Ct. 3, 27 L. Ed. 69; Worm- 
ley V. Wormley, 8 Wheat. 421, 451, 5 ti. Ed. 651; Wood v. Davis, 18 How. 
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467, 475, 15 L. Ed. 460; Sloux City Terminal R. & W. Co. v. Trust Com- 
pany of N. A., 82 Fed. 124, 126, 27 0. C. A. 73, 75 ; Cella, Adler & Tilles v. 
BroWn (C. 0.) 136 Fed. 439, 442; Cella v. Brown, 144 Fed. 742, 754, 75 
C. 0. A. 608, 620. An indispensable party Is one who bas such an interest 
in the subject-matter of the controversy that a final decree cannot be 
rendered between tbe other parties to tbe suit witbout radically and lu- 
juriously affecting bis interest, or wlthout leaving the controversy In sueli 
a situation that Its final détermination may be luconsistent with equity 
and good conscience. Bvery other party who bas any interest in tbe 
controversy or subject-matter wbicii is separable from tbe interest of tbe 
other parties before the court, so that it vrill not necessarily be dlrectly and 
Injurlously affected by a decree wbich does complète justice between them, 
is a proper party to a suit; but he is not an indispensable party, and, 
if his présence would oust tbe jurlsdlction of tbe court, tbe suit may pro- 
ceed without hlm. Sioux City Terminal E. & W. Co. v. Trust Company of 
N. A., 82 Fed. 124, 126, 27 0. C. A. 73, 75." 

Many other authorities might be cited to the same effect, and ail 
along the line of those referred to above. 

I think the real, substantial, and interested parties to this contro- 
versy are James Wallin, on the one hand, and Joseph L. Freidman and 
John W. Keiler, on the other, that the présence of Marion Reagan is 
wholly unnecessary for the détermination of the controversy, and 
that consequently the case is one removable to the Circuit Court. 

The motion to remand to the state court must therefore be denied. 



THE NEW ORLEANS. 

plstrlct Court, D. Rbode Island. July 15, 1909.) 

No. 1,206 

CottisioN (§ 91*) — Steam Vessels Meeting — Violation of Nabbow Ohannel 

RULE. 

The steamer Bayport, passlng up the Providence river on a half-flood 
tide, came into collision with the steamer New Orléans, passlng down, and 
libeled the latter for damages. The Bayport had cast ofC a barge she had 
in tow a quarter of a mile furtber down, whlch was proceeding by Ita 
own momentum and the help of tbe tide to the port of the Bayport to an 
anchorage on the west slde of the river. The Bayport was in the middle 
of the channel, and when they were at least 1,500 feet apart the New Or- 
léans gave a passing signal of one whistle, wbich the Bayport did not 
hear; but she shortly gave two whistles. The New Orléans at once an- 
swered with three blasts and reversed. The Bayport repeated her signal, 
but held her course in the middle of the channel, not reversing until just 
before collision, while the New Orléans contlnued to back and had prac- 
tically or entirely stopped when the collision occurred. Held, that the 
position of the Bayport's former tow on her port slde did not justlfy her 
in violating the narrow channel rule, reçiuiring her to keep to the side 
lying on her starboard slde, nor in repeating the signal and keeplng on aft- 
er it was crossed ; and that, even if proper, she did not starboard her 
helm in accordance wltli such signal, and was herself in fault, while no 
fault was shown on the part of the New Orléans. 

[Ed. Note. — For other cases, see Collision, Cent Dig. §§ 187-192; Dea 
Dig. {. 91.» 

Signais of meeting vessels, see note to The New Tork, 30 O. O. A. 630.] 
*For other cases sue same toplc & i numbbr Im Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit for collision. 

E. P. Carver, R. E. Goodwin, and Carver, Warner & Goodwin, for 
libelants. 

Daniel H. Hayne, Frank Healy, and Alex Thain, for claimants. 

BROWN, District Judge. This libel is for a collision in the Provi- 
dence river at 3 :50 p. m., December 4, 1907, between the New Orléans, 
an iron screw steamer 349 feet long and 33 feet beam, and the Bayport, 
a whaleback steamer 265 feet long and 38 feet beam, loaded with a full 
cargo of 2,360 tons of coal. 

The New Orléans was going down the river, and the Bayport up the 
river. The collision was in mid-channel ; the channel being about 600 
feet wide. 

The exact place of collision is in dispute. It was between Wilkes- 
barre pier and Harbor Junction wharf, and, according to the pré- 
pondérance of testimony, nearer the Wilkesbarre pier than Harbor 
Junction wharf, which along the middle line of the channel is about 
half a statute mile southerly from Wilkesbarre pier. 

The stem of the New Orléans struck the starboard bow of the Bay- 
port some 7 or 8 feet from the stem of the Bayport. The vessels sep- 
arated immediately ; the collision being described as a mère touch. 

The only damage was to the Bayport, whose plates were torn and 
broken and her frames and forward bulkhead broken and bent in. 

The charges of fault pressed against the New Orléans which re- 
quire considération are: 

(1) Excessive speed. 

(3) Failure to blow a danger signal. 

(3) Failure to starboard her helm. 

(4) Failure to perform an alleged duty to keep clear of the Bay- 
port as a privileged vessel. 

(5) Putting her helm hard aport. 

The Bayport, shortly before the collision, had in tow the barge Bom- 
bay, which was on its way to an anchorage on the westerly side of 
the river near the wharf of the Seaconnet Coal Company, its con- 
signée. The barge was cast off below Sassafras light, and the engines 
of the Bayport, according to her log, continued to run for two min- 
utes, when they were stopped, at 3 :47. That they were stopped so 
soon is disputed by the New Orléans. 

The tide was half flood and running about a knot and a half an 
hour. 

After letting go the barge, and when abreast of Sassafras light 
(about three-fourths of a statute mile below Wilkesbarre pier), and 
while in mid-channel, Capt. Jansen of the Bayport noticed the New 
Orléans coming down and waited a second or two for passing signais. 
He says he heard none, and then blew two blasts, when the vessels 
were 1,500 feet apart; the New Orléans being on his starboard bow. 
He also stated that when the Bayport gave two blasts the New Or- 
léans was a little below Wilkesbarre pier. From marks made by Jan- 
sen on a chart it appears that the vessels were more than 3,000 feet 
apart at this time. 
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His signal of two blasts was answered by three blasts from the New 
Orleans,'and to this signal the Bayport replied by ret)eating her signal 
of two blasts. 

That the above signais were exchanged by the vessels is not in dis- 
pute, i. e., two blasts from the Bayport answered by three from the 
New Orléans, followed by ai second signal of two ; blasts from the 
Bayport. There is a dispute concerning other signais — as to whether 
the New Orléans gave the first passing signal of one blast, and wheth- 
er she replied to the Bayport's second signal of two blasts by a sec- 
ond backing signal of three, or by a danger signal of four blasts — but 
it is an undisputed fact that the Bayport repeated her signal of two 
blasts after receiving a signal of three blasts from the New Orléans. 

It is admitted by the Bayport that while in mid-channel she signal- 
ed her intention to go to that side of the fàirway or mid-channel that 
lay ion her own port side, and that she repeated that signal. The 
libelant also claims that the helm of the Bayport was not changed 
from the time the New Orléans was first sighted until after the col- 
lision, and says that the collision occurred in mid-channel. 

The inland navigation rule ordinarily applicable in this narrow chan- 
nel' is as f ollows : 

, "Rule 12. In narrow channels every steam vessel shall, when It is safe aùd 
practicable, keep to that side of the f airway or mid-channel which lies 
on the Starboard side of such vessel." 

The burden is upon the Bayport to justify herself for her departure 
from the rule. Her explanation is : That on her port side, and over- 
lapping her, and about 50 or,;60 feet away, was her tow, the barge 
Bombay, going to her anchoragç on the west side of the channel un- 
der her'own momentum and without motive power; that there was 
insufficient room for the New Orléans to pass between the Bombay 
and the Bayport ; and that there was plenty of room to pass starboard 
to starboard. 

The libelant contends that the circumstances existing must be re- 
garded as spécial circumstances, not only excusing, but requiring a 
departure from, the ordinary rules. 

It is urged that, though she had cast ofï the Bombay halfway be- 
tween Field's Point and Sassafras Point, or upwards of a quarter of 
a statute mile below Sassafras Point, the Bayport was still privileged 
as a towing vessel bound to stand by her tow until she was anchored, 
and it is further urged that it was good seamanship for the Bayport 
to take the middle of the channel with her barge on her port hand. 

That the barge was so near the Bombay as to make her présence a 
sufficient reason for the Bayport continuing in the middle of the chan- 
nel and giving passing signais ôf two blasts seems doubtful. Accord- 
ing to the testimony of Capt. Jansen of the Bayport, he was ehtirely 
eleai* of the Bombay at least a quarter of a mile below Sassafras 
Point, and when casting oiï the Bombay gave an order to the Bombay 
to starboard her wheel. If thé Bombay followed this order, and 
from at least half a statute mile below Harbor Junction had been work- 
ing in towards the westerly edge of the channel, she would probably 
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have been much farther than 50 or 60 feet off from the quarter of the 
Bayport. 

The testimony of Capt. Jansen hardly justifies the argument that 
the Bayport was still standing by her tow to see her safely anchored. 
The Bayport had left another barge, the Brittania, at Jamestown, and 
after leaving the Bombay at Providence was to return to Jamestown 
for the Brittania to take her to New Bedford; the Bayport herself 
being bound for Boston. 

Capt. Jansen testifies : That the Bayport when abreast of Sassafras 
Light, and after casting ofï his tow, was stopped, and going no faster 
than he was carried by the tide; that his engines were stopped when 
he gave the passing signal of two blasts, and when he received three 
blasts from the New Orléans and repeated his signal of two blasts. 

Upon a considération of the testimony for the Bayport, I doubt 
whether she has satisfactorily accounted for her departure from the or- 
dinary rule which required her to go to that side of the channel which 
lay on her starboard hand. There is évidence from the witnesses for 
the New Orléans which tends to show that the Bayport, after casting 
ofï her tow, headed somewhat to the easterly side of the channel, while 
the Bombay was heading toward the westerly side. The Bayport's 
only justification for signaling her intention to départ from the nar- 
row channel rule is in the alleged proximity of the Bombay on her 
port quarter. That the Bombay was in fact so near as to have in- 
volved risk of collision between the Bombay and the New Orléans, 
especially if the Bayport had so directed her course to starboard as 
to widen the distance between her and the Bombay, is not satisfac- 
torily shown. 

The libel allèges that, shortly before the Bayport came abreast of 
Harbor Junction, the New Orléans was seen abreast of Wilkesbarre 
pier, and that the Bayport was at the time practically stationary, and 
without steerage way. The évidence from the Bayport difïers ma- 
terially from thèse allégations ; but, assuming their truth, the dili- 
gence of the Bombay in respect to her lookout is open to grave doubt. 
Assuming, however, that the New Orléans was sighted, as she should 
have been, when the vessels were at least three-fourths of a statute 
mile apart, and that the Bayport was justified in signaling her intention 
to pass to her own port, it is apparent that she did nothing to carry 
out this intention ; for, according to her own witnesses, her wheel 
was not changed, and she was in mid-channel both when she signaled 
and when the vessels came into collision. If her signais were justi- 
fiable, she has still to account for her own failure to act upon them. 
Upon the libelant's own testimony she must be charged with a fail- 
ure to have a compétent lookout. Thornton, the sailor charged with 
that duty, had gone aft to aid in letting go the hawser, and was not at 
his post. This becomes especially important in the case since there 
was a complète failure upon the part of ail on board the Bayport to 
hear, or to see the steam from, the first passing signal of one blast 
blown by the New Orléans. 

By the testimony of the ofïîcers of the New Orléans, and of dis- 
interested witnesses, it is proven by a decided prépondérance of evi- 
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dence that before the Bayport blew tvvo blasts the New Orléans gave 
the first passing signal of one short blast. This signal was given when 
the New Orléans was to the north of Wilkesbarre pier, and at the 
tinie the Bayport was about abreast of Sassafras Light. 

Capt. Rich of the steam tug Howell, who was on his vessel in the 
vicinity, noticed particularly that the signais were crossed, and that 
a single blast from the New Orléans was answered by two from the 
Bayport. One fact seems to be established : That immediately upon 
receiving a signal of two blasts from the Bayport, whether as a cross- 
signal or as the first signal, the New Orléans at once blew three blasts 
and reversed her engines full speed asterri. I find also that, upon the 
répétition of the two blasts by the Bayport, the New Orléans blew the 
danger signal of four blasts. That the New Orléans did ail that she 
could to check her speed is apparent. 

The Bayport also claims that her own engines were reversed before 
the collision. It is conceded, however, that she blew no signais to 
indicate it, and that she gave no danger signal. If her engines were 
reversed, it was only a very brief time before the collision. 

The charge that the collision was due to excessive speed of the New 
Orléans is not made out. The New Orléans had left her dock at 3 :43, 
and her engines were not speeded until 3 :45. Running at this speed 
for about two minutes, with a head tide of about a knot and a half, 
she had probably not attained a speed of more than 5 or 6 knots, Her 
officers say that, owing to the head tide, she was not making more than 
iy^ knots over the ground. As her engines had been reversed for 
three minutes before the collision, with the tide against her, she must 
hâve been running very slowly at the time of collision. The master of 
the New Orléans says that she had sternway and was moving up the 
river, and the master of the Bayport gives the New Orléans a speed of 
1 or 2 knots at the moment of collision. 

At this time, and for several minutes before, the helm of the New 
Orléans was held amidships. She was seeking to avoid collision by 
going backwards. 

According to the libel and the évidence for the Bayport, the Bay- 
port was practically without steerageway and was being carried only 
by the tide until her engines were reversed. 

Under the circumstances it is not apparent that any change of the 
heading of the New Orléans while reversing would hâve had any oth- 
er effect than to change the angle of collision. 

Upon the whole case I am of the opinion that the Bayport has fail- 
ed to show that the collision was due to any fault in the management 
of the New Orléans. She was following her usual course, and, ac- 
cording to her officers and to the probabilities of the case, the prés- 
ence of the Bombay well towards the westerly side of the channel was 
not a sufEcient reason for a departure from the ordinary rule. Capt. 
Nickerson places the barge at a distance of 300 feet from the Bayport, 
and says that there was plenty of room for the New Orléans on the 
westerly side of the channel. The évidence is, in my opinion, insuffi- 
cient to support the contention that the Bayport .was a privileged ves- 
sel on account of the tow, which she had cast otï at least five minutes 
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tefore the collision. Capt. Nickerson testifies that when he signaled 
by one blast the Bayport was about in the center of the channel but 
heading- to the eastward, while the barge was heading to the west- 
ward. The Bayport bore a quarter of a point on his port bow. This 
heading of the barge accords with the évidence of Jansen that when 
the barge was cast off her wheel was ordered to starboard, and the 
easterly heading of the Bayport is testified to not only by the officers 
of the New Orléans, but by the witnesses Packard and Rich. Had the 
Bayport foUowed the usual course of an independent vessel, uninflu- 
enced by any vague notions concerning the ability of the New Orléans 
to pass the Bombay safely, the collision would not hâve occurred. 

The maneuvers of thé Bayport after càsting ofï the Bombay are not 
satisf actorily explained. The argument that she was still in attendance 
upon her tow is not supported by the testimony. Apparently the Bay- 
port had discharged her duty to her tow and was through with her. 
Her next duty was to retum to Jamestown for a barge which she had 
left there while bringing the Bombay to Providence. The Bayport 
was to proceed with the second barge to New Bedford, and there is 
no testimony to show that she herself intended to go further up the 
river when she sighted the New Orléans. The suggestion is made 
that she was about to cross over to the westerly side of the channel 
preparatory to her retum to Jamestown when she first discovered the 
New Orléans, and that she then changed her intended course and went 
to the westerly side. This, however, is conjectural. 

As I am of the opinion that the Bayport has f ailed to show any fault 
pf the New Orléans, it is unnecessary to consider in détail the many 
faults charged to the Bayport. 

The libel will be dismissed. 



SANDERSON v. BISHOP et al. 
(Circuit Court, W. D. Arkansas, Texarkana Division. May 18, 1909.) 

Afpeabancb (S 9*)— What Constittjtes— Filins Answeb to Mebits. 

The fillng of an answer to a blU on the merits by a défendant who was 
a nonresident and was not served with process cOnstItuted a gênerai ap- 
pearance, and was a waiver of a pendlng spécial plea to set aside a prior 
appearance of such défendant by an attorney as unauthorized. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. S 45 ; Dec. DIg. 
Î9.*] 

In Equity. On spécial plea. 

On the 12th of June, 1908, the plaintiff filed a suit at law, in the circuit 
court of Little River county, Ark., against the above-named défendants, and 
procured an attachment against certain lands, the alleged property of the de- 
fendant BIshop. The défendants belng nonresidents, and no service being had, 
a waming order was Issued. On July 6, 1908, and before elther défendant ap- 
peared, an amendaient to the complaint was filed, and under the state Code 
of Procédure the case was transferred to the equity docket. On July 11, 
1908, L. A. Byme, an attorney of this court, filed a pétition for both défend- 
ants In the Little River circuit court, and tendered therewith a bond for the 
removal of the case to this court, and the order was made by the Little River 

•ror other cassa see saœe topic & S nuubbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
171 F.— 49 
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circuit court, and the case removed accordlngly. Afterwards, on Noveiuber 
16, 1908, a deaiurrer was filed by sald Byrne for both défendants, wlilch was 
heard and pverruled, and on the application of plaintifC a reeelver was ap- 
pointed to take cliarge of ail the lands which are the subject-matter of the 
eontroversy. Meantime, the bill had been recast to conform to the practice of 
this court, gubsequently, and in vacation, on January 2, 1909, défendant 
Blshop tiled' his separate answer, and on the same day défendant Jacob L. 
Keff appeared specially by Henry Moore, Jr., and, without leave flrst obtained, 
filed what is denôminated a "spécial plea," by which he prays to strike his 
name f rom the njotlon to transf er the case to this court, and f rom the de- 
murrer iîled at the November term, 1908, for the reason that he allèges the 
sald Byrne had no authority to repr'èSent him in any of the proceedings there- 
tbfore had, or to sign his name to any p&pers or proceedings in this or the 
State court from which the case was removed, and everything done by the 
sald Byrne was without his Knowledge, consent, or authority, and that ail he 
had done was done in the interest of bip çodef endant and against his inter- 
est. Evidence *as heard pro and con on the spécial plea, and, among other 
things, it developed that twO days afteP the spécial plea was filed the défend- 
ant Jacob L. Neff, by his attorney,: filed answer to the merits of the bill, 
purpopting to reserve thereln ail his rights, and walvlng nothing coutained in 
sald speciajl plea by reason of flling the said answer. ïhereupon the plaintiff 
filed a rèpliCatlon to the rinswer. 

W. H. Arnold and M; E. Sanderson, for plaintiff., m 
■ Heniy Moore, Jr., for défendant Neff. 

ROGERSi District Jijdge (after stating the facts as above). în 
the argurrient couhsel rôr défendant Neff urged'the answer was filed 
before the "spécial plea" was heard, because, as they supposed, a decree 
prri corifeSso coiild be tàken against his client in the absence of an 
answéf. He Seems to hâve' overlooked rules 19„ 33 and 34 of the 
Suprême Court of the United States, which clearly indicate the prac- 
tice. But if a decree pro confesso was proper at ail under the con- 
dition of the pleading when the answer was filed, it would hâve been 
set aside if taken before the hearing of the spécial plea, certainly on 
présentation of a meritorious défense. I think the filing of an answer 
to the merit;?, notwithstanding the,, hearing of the spécial plea had 
not been disposed of, was à waiver of ail irregularities in the service, 
indeed a waiver of service itself, and put the défendant Neff in court, 
if indeed' h'e Was not alrëady there, whiCh I do not find it necessary to 
détermine. '.'Under the strict practice of the English chancery courts 
it might be contended with much force that the spécial plea itself was 
a gênerai appearance, but there is no necessity for determining that 
question now. The correct practice, I think, is laid down by Judge 
Hammond in Romaine et al. v. Union Insurance Co. et al. (C. C.) 28 
Fed. 6S5 (an equity case),, where it is practically held that leave should 
be first had from the court to appear especially and file motion to 
quash service where it is for any cause irregular. This was the prac- 
tice observed in Uhion Guarantee, etc., Co. v. Craddock, 59 Ark. 595, 
28 S. 'W. 424 (near bottom of page). But this question is not decided, 
and perhaps under the modem practice a spécial appearance might be 
had (certainly in common-law cases under codes like that of Arkansas) 
without first obtaining leave from the court. In this case, however, 
there was nb service, but appearance by attorney, who, it is alleged, 
had no authority; to appear. I do not think that question should be 
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raised by a plea. A plea goes to the bill; not to the service or to 
tiie appearance. In 1;his case it is probable the correct practice was 
that a spécial appearance should hâve been first had, and a rule made 
on the attomey to show by what authority he acted. In that way the 
matter could hâve been brought to the attention of the court witb 
safety and expédition. But this is not decided, because, in the view 
the court has taken, it is not necessary. A careful reading of the case 
of Union Guarantee, etc., Co. v. Craddock, 59 Ark; 593, 28 S. W. 424, 
■will show that the practice in equity in the United States courts is 
not controlled by the principles applicable to the procédure under the 
codes where ail pleas are abolished and every défense, whether in 
abatement or bar, must be set up in the answer. They are applicable 
to a case at law in the United States court, because by section 914, 
Rev. St. (U. S. Çomp. St. 1901, p. 684), the practice, pleadings, and 
mode of procédure, so far as applicable, hâve been made to conforrn 
tô thbse obtaining in the states where the United States courts are 
being held. Harknessv. Hyde, 98 U. S. 476, 35 L. Ed. 237; Pen- 
noyer v. Neff, 95 U. S. 714, 34 L. Ed. 565 ; Fitzgerald & Mallory 
Construction Co. v. Fitzgerald, 137 U. S. 98, 11 Sup. Ct. 36, 34 L. Ed. 
608; St. I.. & S. F. Co. v. McBride, 141 U. S. 137, 11 Sup. Ct. 983, 
35 L. Ed. 659. But the rule in equity is différent: What attitude 
would this case be in if the court should now hold that Byrne had 
no authority to appear, and ail his doings were stricken from the 
record and annulled? The défendant indeed would still be in court 
by his answer, which goes to the merits of the bill. Jones v. An- 
drews, 10 Wall. 337, 19 L. Ed. 935, is an equity case. There the 
défendant, updn whom no personal service had beén obtairied, appear- 
ed and filed the following motion : 

"Cornes ana moves the court hère to dismiss the hill of the plaintiff for waut 
of jurisdictlon apparent on the face of It, and for causes for such motion 
shpwed (among others): (1) The bill does not aver the cltizenship of the 
plaintiff, nor ddes It show such facts in regard to the citizenshlp or résidence 
of the défendant as gives the court jurisdictlon. (2) The plaintiff shows by 
his bill tjiat he has an adéquate renaedy at law." 

Tudge Bradley, whose learning adorned every subject he touched, 
said this: 

"In this case Andrews was a necessary party, and he was not a résident of 
the district, and was not served with process, but he did voluntarily appear. 
It Is true that as soon as he appeared he moved a dismissal of the bill on 
two grounds: (1) That it did not show such facts in regard to the citizensliiri 
or résidence of the défendants as to give the court jurisdictlon. (2) That it 
contained no equity. Whether, if he had made the motion on the flrst groiïud 
alone, he would hâve waived his personal exemption, it is not necessary to 
décide. His inovlng to dlsmiss for want of equity was clearly a waiver; and 
lie was properly required to answer the bill." 

That cause diff ers from this, it is true, in this: that the same mo- 
tion which went to the jurisdictlon went also to the merits. In this 
case the answer was not filed until two days after the "spécial plea." 
The plea was intended to get rid of an unaùthorized appearance, and, 
the answer was itself an appearance. They were absolutely incon- 
sistent, and the answer destroyed the plea; it waived ail questions of 
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irregularity or unauthorîzed appearance, and was itself an appear- 
ance, and falls clearly within the principles announced in Jones v. 
Andrews, supra. (Romaine v, Insurance Co. [C. C] 28 Fed. 625, 
may he read with much profit.) Af ter the filing of the answer, there 
was no necessity for the plaintiff to set down the plea for hearing, or 
to take issue upon it under rule 33. The plea itself was necessarily 
waived. If the plea had been heard and overruled, rule 34 expressly 
provides for an answer. 

The conclusion is that the spécial plea must be overruled, and it is 
lo ordered. 



TJNITED STATES y. ONE TRUNK. 
(District Court, S. D. New Xork. July 19, 1909.) 

1. CusTOMS DuTiES (§ 67*) — ^Passengeb's Baggage— "Tkttnk." 

Though a passenger's baggage déclaration specified only a "trunk," wlth- 
out any mention of its contents, it sufficiently complied with section 2802, 
Rev. St. (U. S. Comp. St. 1901, p. 1873), requlring'that, if such baggage con- 
talns any dutiable article, it shall be "mentloned." The spécification 
of the "trunk" was équivalent to mention of its contents. 
[Ed. Note.^ — For other cases, see Customs Dutles, Dec. Dlg. § 67.* 
For other définitions, see Words and Phrases, vol. 8, p. 7116.] 

2. CusTOMS DuTiEs (| 125*) — "Entbt"— When Entbt Begins. 

While It is a condition to the entry of merchandlse that Involces should 
be carrled before an American consul, thls is not necessarily a part of 
the entry within thé meanlng of Customs Administrative Act .Tune 10, 
1890, c. 407, § 9, 26 Stat. 135 (U. S. Comp. St. 1901, p. 1895), relating to 
illégal "entry." At the earliest entry does not begin untll the owner, 
after the goods reach this country, begins that séries of acts through 
which, by application to the customs officiais, he gains possession of the 
goods. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 125.* 
For other définitions, see Words and Phrases, vol. 3, p. 2408.] 

8. Customs Duties (§ 125*) — "Attempt to Make Entet"-^Asandonment or 
Illégal Intent. 

An Importer swore to à false involce value before an American consul, 
but on importation presented at the custom house an Involce to which 
had been added a sum sufflcient to make the true value. Held, that the 
case was not within Customs Administrative Act June 10, 1890, c. 407, § 
9, 26 Stat. 135 (U. S. Comp. St. 1901, p. 1895), relating to any "attempt to 
make any entry of Imported merchandlse by means of any fraudulent or 
false Involce." The illégal intent was abandoned before any "attempt" 
was made to make entry of the goods. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. % 125.*] 

In Rem. Proceedings for forfeiture of imported goods. 

Thèse proceedings were brought under section 2802, Rev. St (U. S. Comp. St 
1901, p. 1873), and Customs Administrative Act June 10, 1890, c. 407, § 9, 26 
Stat. 135 (U. S. Comp. St 1901, p. 1895), the pertinent portions of which read 
as foUows : 

"Sec. 2802. Whenever any article subject to duty is found In the baggage of 
any person arriving within .the United States, which was not, at the time of 
making entry for such baggage, mentloned to the collecter before whom such 
entry was made, by the person making entry, such article shall be forfeited, 

*For otber cases see same topic & S nvmbbb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 



TJNITED STATES V. ONB TRUNK. 773 

and the person in whose baggage it is found shall be liable to a penalty of 
treWe the value of such article." 

"Sec. 9. That il' any owner, importer, consignée, agent or other person shall 
make or attenipt to make any entry of imported merchandise by nieans of auy 
false or fraudulent invoice, * * * such merchandise, or the value thereof, 
to be recovered trom the person making the entry, shall be forfeited." 

At the trial of the case counsel stipulated the f acts to be as follovvs : 

The claimant in thls case, Mrs. Anna McNally, is and has been for many 
years in business as a dressmaker in New York City. During the latter part 
of February or the early part of March, 1908, she purchased in Pai-ls from 
Goupy, Perdoux, Agnès, Jeanne Hallô, and Corné, Parislan dressmakers and 
makers of dress models, some 33 dresses (3 white cotton gowns, and 10 blouses), 
ail of which were for use as models. On the 3d day of March, 1908, she pre- 
sented to the deputy consul gênerai at Paris, France, a detailed invoice in trip- 
licate of thèse purchases, vs'hich she valued thereln at 10,246 francs. She sign- 
ed the déclaration on the blank form, attached to each of the three copies of the 
invoice, in which she declared, among other things, that the invoice annexed 
th^reto was in ail respects correct and true, and contained a correct statement 
of the actual cost of the merchandise — i. e., the actual price paid therefor — 
and that she intended to enter the merchandise at the port of New York. This 
invoice In triplieate was certifted by the deputy consul gênerai on March 3, 
1908. Its sériai number is 4,850. The first original of this invoice Is presum- 
ably on file as required by law, in Paris. The triplieate original was mailed 
by the deputy consul gênerai direct to the collector of the port of New York, 
and received at the custom house on March 11, 1908. It is marked and ad- 
mitted in évidence as "Bxhibit A." The duplicate original of this invoice was 
dellvered by the deputy consul gênerai to Mrs. McNally on March 3, 1908. 
Mrs. McNally thereupon embarked from France for New York on the Kron- 
prinzesslu Ceeilie, with the trunk containing the dresses and with the duplicate 
invoice, arriving at New York on March 10, 1908. On arrivai she made déclar- 
ation of baggage on the usual blank form, declaring that one trunk, upon which 
she did not déclare any value, was to be sent to publie stores. This déclara- 
tion, signed by her, is marked and admitted in évidence as "Exhibit B." This 
trunk, containing the dresses, etc., previously mentioned, was sent to public 
stores, where it stayed until examined, appralsed, seized, and then released to 
Mrs. McNally under bond flled by her, under Rev. St. U. S. § 938 (U. S. Comp. 
St. 1901, p. 690), for the amount of the goods, conditioned upon the termina- 
tlon of this suit favorably to her. 

On March 12, 1908, Mrs. McNally, by her brokers, Hirschbach & Smith, filed 
at the custom house her written entry of the dresses contained in this one 
trunk, which she valued at 10,240 francs (the value declared before the consul 
to be correct), plus 10,236.60 francs, which sum she added "to make market 
value," making a total valuation of 20,482.60 francs, which is approximately 
the amount orlginally pald by Mrs. McNally for the goods in Paris. The séri- 
ai number of this written entry is 58,336. It is marked and admitted in évi- 
dence as "Exhibit C." At the same time with the written entry Mrs. McNally, 
by her brokers, Hirschbach & Smith, flled at the custom house as required by 
law the duplicate invoice. On this duplicate invoice Mrs. McNally had made 
additions to the varions items as declared before the consul to the amount of 
10,236.60 francs, which, added to the original invoice value, made the sum of 
:20,482.60 francs, the value stated in the written entry. This duplicate invoice, 
with additions as aforesaid, is marked and admitted in évidence as "Exhibit 
D." The triplieate Invoice (Exhibit A) received from the deputy consul gêner- 
ai has never been in any manner changed. The goods were subsequently ex- 
amined and appraised at the sum of 20,482.60 francs, the value declared by 
Mrs. McNally in the written entry. They were thereupon seized and released 
under bond as already mentioned. 

This suit Is against the bond as for a forfelture of seized goods in the posses- 
sion of the government. The foreign value of the goods is $3,953.14; duty 
$2,370.63 ; home value $6,323.77. 

William L. Wemple and Harold S. Deming, As.st. U. S. Attys. 
W. Wickham Smith, for claimant. 
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HAND, District Judge. In this case the trunk must be regardée! 
from two points of view: First, as passenger's baggage; second, as 
imported merchandise. As passenger's baggage, the question cornes 
up, under section 3803 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 1873), whether the claimant "mentioned to the collector before 
whom such entry was made any article subject to duty * * * 
foimd in" her "baggage." The government claims that because she 
did not make a complète description of the trunks, as required by 
section 3799,, the goods were forfeited under section 3803. There is 
no ground. for such contention. United States y. One Pearl Chain, 
139 Fed. 513, 71 C. C. A. 500. Her déclaration was as though she 
had said: 

"I hâve hère certain goods In a trunk, whlch I am going to soud for your 
examlnation to the stores." 

r can see nothing in the govemment's position, except that to men- 
tion the trunk was not to mention any dutiable article. If this means 
that "trunk" is not the équivalent of "personal efïects in a trunk," it 
is too trivial for notice. If it means that "personal efïects" is not 
mention enough of "gowns," it is met by United States v- One Pearl 
Chain, supra, in which a pearl necklace was "mentioned" by the term 
"wearing apparel." I must certainly look at the substance, not the 
letter, of the statute; and it is perfectly clear that every possible pur- 
pose of the section is answered by this déclaration. The case is much 
weaker for the government than United States v. One Pearl Chain. 

The second considération is whether, as merchandise, the trunk is 
forfeited because Mrs. McNally "attempted to enter" it. As I under- 
stand it, one "attempts" a crime where, with an intent to complète the 
crime, he does any part of the acts which together constitute the com- 
plète crime. I do not understand that anything which leads up to, but 
does not itself constitute a part of, a crime, can alone constitute an 
attempt to do it. It is often a matter of some casuistry as to just 
where the séries of acts actually begins which, when completed, would 
constitute a crime ; for by no means ail those things which are nec- 
essâry conditions to the commission of crime are a part of the crime 
itself. In this case it is no doubt a necessary condition to the entry 
of the goods that Mrs. McNally should take out the invoices in Paris 
and send one to the customs house, because that was a condition of 
entry ; but it was not, on that account, -necessarily a part of the entry. 
In my judgment the entry does not begin, at the earliest, until the 
owner, after the goods reached this country, begins that séries of acts 
through which, by application to the customs officiais, he gains pos- 
session of his goods. If this is so, the claimant changed her intent 
before she performed any of the séries of acts which, when completed, 
would hâve constituted such entry; and so she made no attempt. 

It is, perhaps, not necessary to détermine with strictness just how 
much the term "entry" includes. Ail that is necessary in this case is 
to show that the taking out of the fraudulent invoice in Paris is not 
part of the entry. ï am satisfied that, in the sensé that the statutes 
use it, the entry does not begin so early as that. Besides, I consider 
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the case controUed by United States v. Riddle, 5 Cranch, 311, 3 L. 
Ed. 110, and United States v. 38 Packages of Pins, Gilp. 306, 28 Fed. 
Cas. M4. 

I direct a verdict for the claimant. 



UNITED STATES v. WHITE et al. 
(Circuit Court, S. D. New York. June 12, 1909.) 

1. INDICTMENT AND InFOBMATION (§ 110*) ALLEGATION IN WOUDS OF StATUTE. 

It is no objection to an indictment for consplracy that the agreement 
constitutlno; the conspiracy Is laid in the words of the statute. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 289-294; Dec. Dlg. f 110 ;♦ Conspiracy, Cent. Dig. §§ 95, 97.] 

2. Indictment and Information (§ 108*) — Allégations of Fact— Pbesuppo- 

siTioN OF Existence of Law. 

An indictment that descrlbes smuggled property in terms whlch pré- 
suppose the existence of some law is not bad on that account, as where 
It describes the goods "as subject to duty and which should hâve beeii 
Invoiced." 

FEd. Note. — For other cases, see Indictment and Information, Dec. 
Dig. i 108.*] 

3. CUSTOMS DUTIES (§ 134*)— SMUGGLING— INDICTMENT— SUFFICIENCY OF AL- 

LEGATION. 

An allégation that défendants knowingly smuggled goods nieets the re- 
qulrement that It must be alleged that they knew that the goods were 
dutiable. 

[Ed. Note. — For other cases, see Oustoms Duties, Cent. Dig. § 337; 
Dec. Dlg. § 134.*] 

4. CoNSPiBACT (§ 43*) — Dbfbaxjdino Government— Customs Duties— Indict- 

ment— Sufïïiciency oF Allégation. 

An allégation of conspiracy to def raud the government of customs duties 
is sufficiently made in an indictment that allèges conspiracy with respect 
to merchandise to be imported into the United States without iuvoicing 
or entering the same and without paying the duties then and there ac- 
cruing thereon. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. § 43.*] 

5. WoBDs AND Phbases— "Imported." 

The Word "imported" means at least prima facie dutiable. 
[Ed. Note. — For other définitions, see Words and Phrases, vol. 4, pp. 
3438, 3439.] 

6. Indictment and Infoemation (§ 111*) — Neqativinq an Exception in Stat- 

ute— Statute COLLATEHALLY INVOLVED. 

Th^ rule in respect to negativing au exception when the statute is that 
under which the right is claimed does not extend to every statute col- 
laterally involved in the description ol every incidental allégation of the 
pleading, as, in an Indictment for conspiracy to defraud the revenue on 
imports, the allégations need not cover the possibillty that the dutlabili- 
ty of the merchandise might be avoided by change of its destination. It 
Is more than enough advantage that the défendant may at trial prove 
such an exception without pleading it. 

[Ed. Note. — B'or other cases, see Indictment and Information, Cent. 
Dlg. §§ 295-298; Dec. Dig. § 111.*] 

On Demurrer to Indictments for Conspiracy to Defraud the Cus- 
toms Revenue. 

'For other cajses see same tQpic & | kumbbk in Dec. & Am. Digs. 1907 to date, & Rep'r laâexen 
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This Is a demurrer by the défendants to an indictuient charglng them in six 
counts with conspiracy, imder section 5440 of tiie United States Revised Stat- 
utes (U. S. Comp. St, 1901, p. 3076). Tlie flrst, tlilrd, and flftli counts cliarge 
conspiracies to vlolate section 28G5 of tlie Revised Statutes (U. S. Comp. St. 
1901, p. 1947), and the second, fourtli, and sixtli counts to defraud tlie United 
States. The indictment in each count consists of the allégation of a conspiracy, 
and then of several paragraphs alleging différent overt acts done in partial 
fuljaUment of the conspiracy. The allégations of the conspiracy in the flrst 
and second counts are typtcal of those objected to throughout. The allégation 
of the conspiracy in the first count is that the défendants, on the SOtli day of 
Januarj', 1907, at the Southern district of New YOrli and within the jurisdic- 
tion of this court, did unlawfully and wlllfully conspire to commit an offense 
against the United States in and by knowingly and willfully smuggling and 
dandestinely introducing luto the United States at the port and collection dis- 
trict of New York, from a foreigu country, with intent to defraud the revenue 
of the United States, certain goods, wares, and merchandise, to wit, wonien's 
wearing apparel and materials for women's wearing apparel, a more exact de- 
scription of whieh is to the grand jurors unlinown, sub.1ect to duty by law, and 
which should hâve been invoiced, without involcing the same, and wlthout 
paying or intending to pay or account for the duty thereon. The allégation 
of conspiracy in the second count Is that the défendants did^ on the 31st day of 
January, 1907, at the Southern district of New York and within the Jurisdlction 
of this court, unlawfully and willfully conspire to defraud the United States 
of its customs duties on certain merchandise, to wit, divers articles of women's 
wearing apparel and materials for women's wearing apparel, a more exact 
description of which is to the grand jurors unknovvn, sub.1ect to duty by law, 
to be Imported Info the United States from a foreign country, that is to say, 
France, without invoicing or entering the same, and without paying the duties 
then and there accruing upon said merchandise so imported, or accounting for 
the same. 

Goldthwaite H. Dorr, Asst. U. S. Atty. 

Battle & Marshall (George Gordon Battle, of counsel), for défend- 
ant White. 

Walter Evans Hampton and Allan C. Rowe, for défendant Wil- 
liam H. Kilgannon. 

Van Schaick & Brice (Wilson B. Brice, of counsel), for défendant 
Elizabeth Kilgannon. 

HAND, District Judge. The first, third, and fifth counts of the 
indictment are clearly good» The only portion of them open to attack 
is the allégation of the conspiracy. To allège that the défendants 
conspired is, at least, to allège that they agreed to do the matters which 
are set forth as the substance of their conspiracy. I do not meart' 
to say that the mère fact that a conspiracy is alleged is sufficient to 
show that the conspiracy was unlawful, but that, taken at its lowest 
terms, to allège a conspiracy is to allège an agreement. The substance 
of the agreement is in the words of the statute, and none of the words 
stating a conspiracy contain any propositions of law, except the fol- 
lowing, that the goods were "subject to duty by law and which should 
hâve been invoiced." Now the agreement is a fact, even if the sub- 
stance of it was in the very words of the statute. No doubt the par- 
ties may contract in the v^'ords of the statute, if they so chance to do. 
Theref ore there is no merit upon demurrer in urging that the contract 
of conspiracy was in légal terms. Two parties may say: "L,et us 
convey an easement in ail our corporeal hereditaments." The agrée 
ment is a fact, though the terms bristle with légal terminology. 
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But the objection is not good, even aside from that considération. 
It i? true that the description of the smuggled property is in teriils 
which présuppose the existence of some law ; but in that respect it 
is no worse than two or three indictments which the Suprême Court 
has upheld. Dunbar v. U. S., 156 U. S. 185, 15 Sup. Ct. 325, 39 L. 
Ed 390; Keck v. U. S., 172 U. S. 434, 19 Sup. Ct. 254, 43 L. Ed. 
505 ; Williamson v. U. S., 207 U. S. 447, 28 Sup. Ct. 163, 52 L. Ed. 
278. The objections, therefore, to the first, third, and fifth counts are 
not well taken. It is true that allégations in an indictment must be 
allégations of fact; but this requirement must not be pressed with a 
schoolman's logic. In ail pleadings, from time immémorial, there 
hâve been allégations of so-called fact which présuppose for their 
truth the existence of certain rules of law. Allégations regarding 
"real property," "seisin," "possession," "ownership," and others, hâve 
been common from the earliest times, and no one has ever thought 
that it was necessary to allège ail the facts from which the "mixed" 
conclusion arose. To do so would be to enormously incumber the 
pleadings, and the law, even in its pedantic days, has not been fheo- 
retically consistent to that degree. The décision of Dunbar v. U. S., 
supra, clearly shows that an indictment may describe property "as sub- 
ject to duty and which should hâve been invoiced," without being 
open to objection on the score raised. The authorities cited by the 
demurrants do not touch the questions raised hère, except most gen- 
erally. 

The allégation that the parties knew that the goods were dutiable 
undoubtedly must be alleged (U. S. v. Carll, 105 U. S. 611, 26 L. Ed. 
1135) ;. but the allégation that they knowingly smuggled the goods 
meets that requirement (U. S. v. Dunbar, supra, at page 193 of 156 
U. S., page 325 of 15 Sup. Ct. [39 L. Ed. 390]). Therefore the first, 
third, and fifth counts are good. 

The second, fourth, and sixth counts allège the conspiracy to hâve 
been to defraud the United States of merchandise to be imported into 
the United States without invoicing or entering the same, and with- 
out paying the duties then and there accruing upon said merchandise 
so imported. The demurrants object, because the mère importation of 
merchandise does not include its entry into and passage through the 
custom house, and therefore a conspiracy to import goods without 
entering and invoicing the same, and without paying duties, is not a 
conspiracy to defraud thé government. They argue that the "impor- 
tation" is complète under the authorities when the goods corne within 
a collection district of the United States, and yet that they may, be- 
fore being entered and invoiced, pass outside the country, without 
paying duties. The word "imported" at least means prima facie 
dutiable. Keck v. U. S., 172 U. S. 463, 19 Sup. Ct. 254, 43 L. Ed. 
505, and cases there cited. In this indictment this meaning is rein- 
forced by the words "without paying the duties then and there accru- 
ing." If the duties hâve once accrued, then entry and invoice follow 
as of course, unless the destination of the goods is changed. That is 
a possible négative which the criminal pleader need not make any 
more than the civil. It is more than enough advantage that the de- 
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fendant may at trial prove such an exception without pleadîng it. 
The rules regarding negativing an exception are true enough when. 
the statut© is that under which the right is claimed. It does not at 
the présent time extend to every statute which collaterally is involved 
in the description of every incidental allégation of the pleading. I 
think there can be no question that the indictment is alleged with sufE- 
cient particularity. 

The demurrers are overruled, with leave to plead over on June 14th 
in open court, at which time défendants are to be prepared for trial 
on thèse indictments. 



AEMSTRONG CORK CO. ▼. MEROHANTS' REFRI6ERATING CO. et al. 

(Circuit Court, W. D. Missouri, W. D. July 16, 1909.) 

No. 3,325. 

1. Courts (§ 414*) — Fedebal Cotjbts— Law and Equity— Jiteibdiction. 

A fédéral Circuit Court, on Its common-lEiw side, had no jurisdictlon 
elther to foreclose a mechanlc's lien or to award plaintlff any relief 
against lils failure to proceed to the enforcement thereof wlthin tlie stat- 
utory time. 

[Ed. Note.—- For other cases, see Courts, Dec. Dlg. 8 414.*] 

2. LiMrtATiON op Actions (§ 119*) — Coioiencement oï Action— Time. 

On the last day allowed by law for the commencement of an action to 
enforce a mechanlc's lien, plalntlfC flled a pétition therefor on the law 
side of the Circuit Court. The pétition contained no prayer for proeess, 
and tbe summons thereon was returned unexecuted by the marshal by 
direction of plaintiflf's attorneys. Thereafter, on written praecipe, sub- 
pœnas In chancery were Issued by the clerk and served, af ter which a 
bill In.equlty, containing no prayer for proeess, was filed on the law side 
of the court. Held, that such proceedings were InsuflBcient to constitute 
tBe conmiencement of a suit to foreclose the lien wlthin the time required. 

[Ed. Note.— For other cases, see Limitation of Actions, Dec. Dlg. § 119.*] 

B. Equitt (J 123*)— BirJ>— Subpœnas— Peayeb fob Peocess. 

Under eqùity rule 11, the clerk is expressly prohlbited to issue chan- 
cery subpœrias until the bill is flled in his office. 
- [Ed. Note.— For other cases, see ÏJïulty, Cent. Dlg. f 295; Dec. Dlg. } 
122.*] 
4. Equitt (§ 222*) — Bill— Peateb fob Pbocess— Demubeeb. 

A bill which contains no prayer for proeess is demurrable. 
[Ed. Note. — For other cases, see Equlty, Dec. Dlg. § 222.*] 

6. Courts (§ 414*)-r-BiLL— Filinq. 

An àmended pétition or bill to foreclose a mechanlc's lien, filed on the 
law side of the Circuit Court, was demurrable. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. S 414.*] 

On Pleas to the . Jurisdiction. 

Ashley, Gilbert & Dunn, for plaintifï. 

F V Kander, Botsford, Deatherage, Young & Creason, E. L. Scar- 
ritt, w'. C. Scarritt, W. P. Hall, A. F. Evans, and W. B. Sutton, for 
défendants. 

POLLOCK, District Judge. The substantial question presented by 
the pleas filed herein arises'in this manner. Under the laws of th is 

•For o'her c^e» aeo same toplo & i humbee ta Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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State relating to liens of materialmen and mechanics, a.n action to fore- 
close such lien must be commenced within 90 days fromthe filing of 
the lien. The plaintiff in this case, under contract with the défendant 
the Merchants' Refrigerating Company, furnished materials of large 
value, which were used in converting a building on the real estate de- 
scribed therein into a cold storage or refrigerating plant, and to secure 
itself prepared and filed its lien in pursuance of the laws of the state 
creating such liens and providing for their en forcement, and on the Ikst 
day allowed by the law for the commencement of an action to enf orce 
such liens, February 7, 1908, caused to be prepared by its counsel a pé- 
tition, açcording to the practice obtaining in the courts of the state, un- 
der the Code, lodged this pétition with the cle;:k of this court, and di- 
rected it to be filed as a common-law action. This pétition contains no 
prayer for process, and the summons issued thereon was not at any 
time served on défendants, or either of them, by the marshal, but was, 
as shpwn by the return of the marshal indorsed thereon, returned un- 
executed by direction of plaintiff's attorneys. Thereafter, and on the 
lOth and llth days of February, 1908, respectively, on written prsecipe 
filed for that purpOse, two subpœnas in chancery were issued by the 
clerk and placed in the hands of the marshal for service, and were, as 
shown by the return of the officer indorsed thereon, served on défend- 
ants on the days on which they were issued. Thèse chancery subpœnas 
commanded défendants to appeâr at the ensuing March rules of this 
court and answer the complaint of the Armstrong Cork Company filed 
against them on the 7th day of February, 1908. As has been seen, 
there was no suit on the equity side of this court pending at the date of 
the issuance and service of thèse chancery subpœnas to which défend- 
ants might hâve appeared. Thereafter, and on the 13th day of Feb- 
ruary, there was filed in the office of the clerk of this court, and in the 
above numbered and entitled case, a paper styled "Amended Pétition or 
Bill to Foreclose Mechanic's Lien," which pleading, in most part, at 
least, conforms to a bill of complaint in equity to foreclose a lien on real 
property. However, it contains no prayer for process, and none has 
been taïcen out thereon, Further, it pleads neither justification nor ex- 
cuse for failure to file bill of foreclosure within the 90 days provided by 
statute from the date of filing the lien, and prays no relief from the 
court relieving it of such failure. 

At the March rules of this court défendants entered their appearance 
as commanded in the chancery subpœnas served upon them, and hâve 
severally demurred and pleaded to the amended pétition or bill to fore- 
close mechanic's lien, averring want of jurisdiction of this court over 
them and failure to commence the suit within the 90 days provided by 
the statute. Thèse pleas and demurrers were set down for hearing, and 
hâve been f ully presented and submitted by solicitors for the respective 
parties, in oral arguments and on written briefs. In this state of the 
record the question raised for décision is this: Were the proceedings 
taken to bring défendants before the court to answer the demands of 
the moving party, plaintiff or complainant, commenced within the stat- 
utory period of 90 days? It is needless to observe this court, on its 
comrnon-law side, is compétent to neither foreclose the mechanic's lien 
set fortfi by plaintifï, nor to afïord plaintiflf any. relief against its fail- 
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lire to proceed to tKe enforcement of a purely statutory right within 
such limitation as to time as may be prescribed by the statute. Se- 
curity Trust Co. v. Black River National Bank, 187 U. S. 237, 23 Sup. 
Ct. 52, 47 L. Ed. 147 ; Thompson v. Railroad Companies, 6 Wall. 134, 
18 L. Ed. 765 ; Schurmeier v. Conn. Mut. Life Ins. Co., 69 C. C. A. 
22, 137 Fed. 42; Id. (C. C. A.) 171 Fed. 1. 

Jt will be conceded an action at law is commenced by the filing of a 
pétition and taking out writ of summons thereon ; but in this case, as 
lias been seen, the summons issued when the original pétition was filed 
was returned by the marshal, under direction f rom counsel for plaintiff, 
without service or attempted service thereof. True, on prsecipes filed 
for that purpose after the bar of the statute had fallen, chancery sub- 
pœnas were issued by the clerk and were served on défendants; but 
there was at this time no bill of complaint on file praying such process. 
Equity rule No. 33 provides : 

"Frayer for Process. — The prayer for process of subpœna in the bill shall 
contain the nàmes of ail the défendants named in the introdiictory part of 
the bil!, and if any of them are known to be infants under âge, or otherwise 
under guardianship, shall state the f aet, so that the court may take order 
thereon as. justice may require, upon the return of the process." 

Equity rule 11 provides : 

"IS^o process of subpcena shall Issue from the clerk's office in any suit In 
equity until the bill Is filed in the office." 

Equity rule 12 provides : 

"Whenever a bill is filed the clerk shall issue the process of subpœna there- 
on, as of course, upon the application of the plaintiff, which shall be re- 
turnable into the clerk's office the next rule day, or the next rule day but one, 
at the élection of the plaintiff, occurring after twenty day s from the time 
of the issuing thereof," etc. 

Under the rules the clerk was without authority to issue the sub- 
pœnas issued and served in this case. Thereafter, and beyond the 90 
days prescribed by the statute, there was filed with the clerk the arriend- 
ed pétition or bill to foreclose a mechanic's lien. This was filed in the 
law action on the law side of the court, and, if effective for any pur- 
pose, operated to sUpersede the original pleading. If it had been filed 
on the equity side of the court as an original bill; and chancery sub- 
pœna had issued thereon, it would hâve been vulnei"able to demurrer 
for three reâsons:' !lt contains no prayer for process, as required by 
the rules;' it was filed after the time prescribed in' the statute for fore- 
closing the lien asserted had expired; and there is no excuse for the 
delay pleaded theréin. It has been held a bill of. complaint irt equity' 
which omits prayer for process is demurrable. Goebel v. American 
Railway Supply Co. (C. C.) 55 Fed. 828; U. S. v. Agler (C. C.) 62 
Fed. 824. However, this àniènded pétition or bill to foreclose was 
filed i-n the law action, where' the matters set forth therein are not 
cognizablè over the objections of défendants, and hçncé demurrable. 

It follows, as the law action, timely commenced by plaintiff, was 
abandoiièd by the volùntary recall of the summons issued theron by 
counseV for plaintiff, and an attempt was made to proceed in equity 
after the expiration of the 90 days prescribed by the statute creating 
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the right sought to be enforced, and as the chancery subpœnas were 
issued and served with no bill of complaint on file demanding équitable 
relief to which complainant may hâve deemed itself entitled, and no 
prayer for such process, the amended pleading fîled did not operate as 
a continuance of the law action, and as a suit in equity is, for the rea- 
sons given, entirely insufiîcient. 
The demurrers and pleas are therefore sustained. 



BBINCKERHOFF t. HOLLAND TRUST CO. et aL 

ROOSBVELT et al. v. BRYANT et al. 

(Carcult Court, S. D. New York. June 30, 1909.) 

COBFOBATIONS (S 318*)— SXTBKOGATION (| 10*)— OFPICBBS— RECOVEKT FEOM OF- 

ricEB or Debt UNLAwrcnxT OoirrBACTED— Right to Bbimbuesement. 

Cross-complalnant was président and a director of a trust company and 
also o( a building association ; the offlcers of botti belng the same. Such 
offlcers wrongfully and unlawfuUy, without authorlty from the stock- 
holders, transferred property of the building association to the trust 
company upon the promise of that company, also unauthorlzed, to pay 
out the stock of the building association, to secure whlch promise certain 
securlties were transferred to the association. The securlties havlng 
proved uncoUectlble, and the trust company becoming insolvent, at suit 
of a stockholder of the building association cross-complalnant was held in- 
dlvidually liable and compelled to pay such stockholders the fùll value 
of their stock. Held, that he was entitled to be subrogated to the right 
of the trust company to the securlties thus released, but had no clalm In 
equity agalnst Its stockholders for relmbursement 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg. $ 318;* Subro- 
gaUon, Cent. Dlg. § 30 ; Dec. Dlg. § 10.*] 

In Equity. On cross-bill of revivor and supplément. 
See, also, 159 Fed. 191. 

Wellmann, Gooch & Smythe, for complainants. 

Geo. M. Van Hoesen and Tunis G. Bergen, for défendants. 

MARTIN, District Judge. This suit was originally brought in 
the United States Circuit Court for the Southern District of . New 
York by Albert A. Brinckerhofif, on behalf of himself and ail pther 
stockholders similarly situated of the HoUand Building Association, 
against the HoUand Trust Company and the HoUand Building As- 
sociation. The same party and for the same interests brought another 
bill in equity against Robert B. Roosevelt in the United States Circuit 
Court for the Eastern District of New York. Brinckerhofï, complain- 
ant, only prosecuted to final détermination said cause in the Eastern 
District of New York in which the said Roosevelt was défendant. 
The cause in the Eastern District of New York was heard before 
Judge Thomas, then the fédéral judge for that district. He justly 
held that the complainant therein was entitled to recover against the 
défendant Roosevelt for "culpable négligence" in discharging a certain 
mortgage. The facts in this case were so fuUy stated by Judge Thom- 
as in his opinion (131 Fed. 9j55), by the Circuit Court ofAppeals 

*For •thw CMM ■•• aoin* toplc ti i mumbib in D«c. * Am. Digi. 1W7 ta daU, * K*p'r Indues 
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,(14:3 Ped, 478, 74 C. C. A. 498), and by Judge Ray (159 Fed. 191), that 
.1 d9' jjiçt deiein it necessary or advisable to hère repeat the îacts. Judge 
^Rajr,i;}ionyeyeri, had before him questions raised on the pleadings m 
whiçhtiiçre are allégations of faots not sustained by the évidence. The 
évidence taken ^ince the trial of the cause before Judge Thomas does 
not change any'material fact. Upon the facts the equities of this case 
seem clear. The stockholders of the Holland Building Association 
hâve no further equity. They hâve received ail that it was intended 
that the stockholders should reçoive at the time of its organization, 
ail that the stockholders ever anticipated or expected, so the receiver 
of that corporation hàs ho équitable right to'the Brigàhtirfe securities, 
which came intoithe possession. of the Holland Building Association 
through the wrongful act of Robert B, Roosevelt and his associâtes, 
who were the officers of that corporation. 

In effect, sàid Roosevelt and liis associâtes, without thé knowledge 
of the stockholdei-s and without right, canceled a mortgage on certain 
real estate at: 33 -Nassau street which afForded godd security to the 
Holland Buiidiilg Association for its équitable interest in said real 
estate, and. ftlso withqilt. right transferred said Brigantine securities 
from said trust : Company to said building association. Said Roose- 
velt, by leave of court, fîled a cross^bill in this cause, by which he 
seeks to bé subrogated tothe rights of the Holland Building Associa- 
^tion and clainis to récover of said trust company thcfull amount hë was 
compelîed by the court to pay in the suit of Brinckerhofïi.against Roose- 
velt in the Eastern District of NeW York, and interest thereon. The 
stockholders of the trust company hkd nothing to do about the cancella- 
tion or âtlhulmènt'of saiid mortgage, or the excbânge of the Brigantine 
securities from the trust company to the building association, and knew 
nothing about thèse transactions. They should not be called upon, at 
this late day, tb take back those securities which its officers unlawfully 
traded ofï and to pay the amount that said officers tried to create as a 
debt due f rqm the trust company to the buildirig association. The 
stockholders of thé trust company; ks such, wére never permitted'to par- 
ticipate in said shifting of said secu;:ities, or said atternpted création of 
ihdefctecMéss. This ù'nlaMuî éxchârige of securities by the said Roose- 
velt and his associâtes was a vôluntary act, and, although made for 
the pilirpdsë of improving'the stock of thé trtist company, nevertheless 
it was not only bad faith^atid "culpable négligence," but was an unlàw- 
fiil act; Under thèse circumstances, the court of equity is not now 
called upoJi to estimate what might hâve been the value of the Brig- 
antîhe securities had théy'been permitted to remain in the custody and 
subjèct tq the control of the stockholdel^s of the trust Company, un- 
'irivolved by «litigâtiôn. They never assumed tb pay 'the différence in 
value between' the Brigsintine securities and the moi-tgage aforèsaid. 
They nêVér'côftsented to the création of an iridebte.dnessgrowihgout 
of ahy exchàbhgé of thosé securities. They should not, il}' equity àrid 
'good conscifertcë, be caîled upon tb account tti the exédutor of Roose- 
velt's estate .(éaid ' Rofcert B. Roosevelt havihg deceas'èd), for the 
valtie of thàt mortgag-e or what Robsevelt waS compelîed to pay. 

The rétei^ef of the building association haS no right to the Brig- 
, antinq ^^§e,cwrjties, and the^ f;eçeiyer, ôf., tlie , tf ust, çQmçmy.. haS: never 
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claimed any right thereto. Though the cancellation of the mortgage 
given as security to the building association and tlie passing over 
said Brigantine securities to said association has justly been held to 
be an unlawful act, yet tiie stockholders of the building association 
hâve received payaient in full and are no longer entitled to the Brigan- 
tine securities. Said securities therefore revert to the trust company ; 
but Roosevelt having made good ail the stock of the building associa- 
tion, thus relieving the trust company from ail obligations to said 
building association, the Brigantine securities do not in equity belong 
to the trust company, unless it be for their value in excess of the 
amount paid by said Roosevelt and interest thereon. No such claim 
is made by the receiver of the trust company. 

Wherèfore there may be a decree that the receiver of the Holland 
Building Association pass over to the exécuter of said Roosevelt's 
estate said Brigantine securities, but without costs to either party. 
If the parties cannot agrée upon a decree, they may be heard. 



UNITED STATES v. RIGA. 

(Circuit Court, D. Massachusetts. June 11, 1909.) 

No. 537 (2,040). 

CusTOMS Dtjties (§ 26*) — Classification— "Parts of Rifles"— Rough-Bobed 
Rifle Babrels— Fitness for Use. 

: Tlie provision in Tariff Act July 24, 1897, c. 11, § 1, Scliedule C, par. 
157, 30 Stat. 164 (U. S. Comp. St. 1901, p. 1642), for "parts of rifles," Is 
not limited to suchi as are in a flnislifid condition, but embraces also parts, 
sucli as rough-bored rifle barrels, that hâve been advanced to a condition 
unfitting them for any other use than in connection with rifles. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. §• 26.*J 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

In the décision below the Board of General Appraisers reversed 
the assessment of duty by the collector of customs at the port of Bos- 
ton. The Board's opinion reads as follows: 

FISCHER, Général Appraiser. The mercliandise consista of forged rifle 
barrels, rough-bored. Duty was assessed on the iniportation at tlie rate of 45 
per cent, ad valorem under Tarife Act July 24, 18117, c. 11, § 1, Schedule C, par. 
193, 30 Stat. 167 (U- S. Conip. St. 1901, p. 1645), as manufactures of métal, 
and the only claim raised by the protest is that the articles are properly duti- 
able under the provision in paragraph 157 for "rifles and parts thereof." 

Thèse rough-bored barrels are manufactured articles in a crude form, and 
it is conceded that they must be rifled, pollshed, and colored before they assume 
that State in which they are fit for practical use. In a brief siibmitted to us 
the counsel for the government refei-s to G. A. 6,312 (ï. D. 27,207), and ou that 
ruling asks this Board to hold that the provision in paragraph 157 for "rifles 
and parts thereof" includes only such parts of rifles as are in a flnished condi- 
tiou when imported, complète and ready for adjustment. We are of the opin- 
ion that the provision of the tarife referred to shoiild not be narrowed to the 
estent indicated by counsel. We believe, when the article as imported afïords 
évidence as to the use to which it is to be applied and has reached a form and 
stage wherein it is fit for no other useful purpose than as a part of a rifle, that 

♦For other c&ses see same topic & § numbbh in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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then, for tarife purposes, It may.safely be regarded as witliln the provision foi- 
parts of rifles. It is unreasbnable to assume tliat oiily finished parts are witli- 
in the terms of paragraph 157. 

A rougli-bored barrel, wtien approaching nearly tbe fiaished condition, af- 
fords sufficient évidence as to its spécial adaptation for use as a rifle barrel, 
and would appear to us to be entitled to be so considered. Worthington v. Rob- 
bins, 139 U. S. 337, 11 Sup. Ct. 581, 35 h. Ed. 181 ; Magoue v. Wiederer, 159 U. 
S. 555, 16 Sup. et. 122, éO L. Ed. 258. 

Tbe cases cited appear to support tbe view bere taken. In tbe Wortbingtou 
Case, supra, tbe court said : • 

"It appears, further, that the form or condition of the mercbandise as im- 
ported afCords no évidence or indication of tbe use to whicb it Is to be applled ; 
tbat in tbe form or condition as imported it cannot be used for any of tbe pur- 
poses mentioned, nor for any purposes whatever of practical use to whicb it 
is adapted or ever applled. * * * In order to produce uniformity in the 
Imposition of dutles, tbe dutiable classification of articles must be ascertain- 
ed by an examinatlon of the imported article itself in the condition in which it 
is imported, In order to be dutiable as 'watcb materlals,' tbe article, when im- 
ported, must be in such form of manufacture as to show its adaptation to the 
making of watches." 

In the case at bar the imported article upon mère inspection is found to be 
notbing other than a rifle barrel, made solely for use as a part of a rifle and 
absolutely suitable for no other purpose. The act that the barrels are not 
wholly flnished we do not consider important, for otberwise an Importer could 
change classification by merely omlttlng to put the final touch upon an article, 
tbus rendering it impossible to assemble tbe parts in their. imported state. In 
Magone v.WIederer, supra, the Suprême Court afiirmed a judgment of the 
lower court wherein the trial judge charged the jury as follows : 

"And so I will say to you, as the law of the case as I understand it, that, If 
you find thaf thèse articles were chiefly used as parts of clocks, that would 
détermine their tarlfif classification." 

In G. A. 4,693 (T.' D. 22,143), unpalnted pièces of wood, sawed and shaped In- 
fo the form of necks for vlollns, and sold and adapted for use as violin necks, 
were held dutiable as parts of musical instruments. In G. A. 5,847 (T. D. 
25,766), granadllla wood, manufactured to such a degree as to fit it solely for 
use in the construction of clarinets, was held dutiable under the same provision 
of the tarifE. It also appears that at the port of New ïork the customs prac- 
tlce has been to assess duty op articles of this description at the rate as claim- 
ed under the provision for "parts of rifles." 

We hold that the goods hère in question are entitled to classification under 
paragraph 157. The protest is sustalned, and the décision of the collector 
modifled accordingly. 

William H. Garland, Asst. U. S. Atty. 

Searle & Pillsbury (Charles P. Searle, of counsel), for importer. 

LOWELL, Circuit Judge. The décision of the Board of General 
Appraisers is affirmed, for the reasons stated by the Board in its 
opinion. 
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MESSINGER v. ANDBRSON. 
(Circuit Court of Appeals, Sixth Circuit. June 17, 1909.) 
' No. 1,916. 

1. JtTDGMEUTd 714*) — JUDGMENT AS BAR— IDENTITY OF QUESTION IN ISSUE. 

Wlieye tlie parties in two actions were the same, and ttie question in 
Issue is identical, as tlie construction of a provision of a will, tlie judg- 
ment in the iirst action is a bar to tlie second if properly pleaded, al- 
tliougli différent property is tlie subject-matter of litigation in the two 
actions. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1242 ; Dec. 
Dig. |. 714.*] 

2. Appeal and Ebroe (§§ 1097, 1195*) — Décision as Law or the Case. 

Every question of tact or law which was before a Circuit Court of Ap- 
peals upon a writ of error and decided by its opinion, wliether of afflrni- 
ance or reversai, is conclusively settled botii for sucli court and the court 
below in further proceedings in the same action, and the eft'ect of such 
décision as the law of the case is not changed by the fact that an inter- 
mediate iudgment by a state court in a suit between the same parties, 
and based on a contrary décision of the identical question, is pleaded as a 
bar on a second trial in the lower court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4358- 
43B8, 4661-4665; Dec. Dig. §§ 1097, 1195.*] 

3. Courts (| 365*) — Fédéral Courts— Authobitt or Décisions or State 

Courts. 

Aside from any effect which the construction of a will may hâve when 
seasonably presented, as an adjudication in another case between the 
same parties when the same question is involved, there is no such duty 
devolving upon a court of the United States to follow a state court in its 
construction of a will as in case of the construction of a state statute, 
unless the opinion of the state court is declaratory of the settled law o( 
the state and not merely a décision upon the particular instrument. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 960; Dec. Dig. 
S 365.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 O. C. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468.] 

4. Courts (§ 370*) — Fédéral Courts— Authority dp Décisions of State 

Courts. 

Where a Circuit Court of Appeals, on a writ of error in an action be- 
tween citizens of différent states, has construed a provision of a will in 
the exercise of its independent judgment, there being at the time no set- 
tled rule of décision in the state applicable thereto, such court will not 
reconsider and reverse its décision on a subséquent writ of error in the 
same case, because in the meantime the Suprême Court of the state in a 
différent suit has rendered a contrary décision respecting the same will. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 953; Dec. Dig. § 
370.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

H. E. King, Clayton Everett, and O. B. Snider, for plaintiff in error. 
R. P. Cary and C. H. Trimble, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

*Fi>. other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
171 F.— 50 
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LURTON, Circuit Judge. This is the third writ of error in the 
same case. The action was ejectment to recover real estate. The 
plaintiff below was Peter Anderson, a grandson of Henry Andersen, 
and the title turned upon the proper interprétation of the will of Henry 
Anderson. 

Upon the first trial of the case the court below ruled that under that 
will the plaintiff tôôk no title, and directed a judgment for the défend- 
ant. Upon the first writ of error we adjudged that the court below 
had erroneously construed the will of Said Anderson, and that upon a 
proper interprétation thereof the plaintiff took title to the premises 
involved. The judgment was accordingly reversed and remanded for 
a new trial. The opinion of this court was by Severens, Circuit Judge, 
and is réported in 146 Fed. 959, ?7 C. C. A. 179, 7 L,. R. A. (N. S.) 
1094. 

Upon a second trial the court again instructed a verdict for the de- 
fendant. This instruction was, however, not based upon the former 
erroneous interprétation of the will under which plaintiff claimed, but 
upon the ground that the plaintiff's action was barred by a peculiar 
statute of limitations operating as a forfaiture of an estate in remain- 
der or reversion, in favor of the person next entitled, for a neglect to 
pay taxes. 

Upon a second writ of error the judgment was reversed, and a new 
trial awarded. The opinion of this court by Severens, Circuit Judge, 
fully States the ground upon which the court proceeded. 158 Fed. 250, 
254, 85 C. C. A. 468. 

Upon the third trial in the court below, the défendant interposed a 
plea in bar tô this action àrising out of three judgments of the Ohio 
court of common pleas for Lucas county, in each of which there 
had been a judgment adverse to the identical title hère set up under 
the will of Peter Anderson. In the first of thèse cases. Peter Ander- 
son was sole plaintiff, and the United Realty Company and Rosewell 
E. Messinger, défendants; the ffrst mentioned claiming under Mes- 
singer. In the other' two Cases the United States Mortgage & Trust 
Company was plaintiff, and Rosewell E. Messinger and Peter Ander- 
son, défendants. In each case there was involved the title of Peter 
Anderson under the will of Henry Anderson, and in each action the 
Ohio court of common pleas adjudged that he took no interest or title 
under said will, and in éaCh action the judgriient, upôn that ground, 
was adverse to Peter Anderson. The last two suits were started while 
the présent suit was pending. They were pétitions to foreclose mort- 
gages made by Messinger upon each of the lots and parts of lots in- 
volved in this action, except lot No. 33. The judgments of foreclo- 
sure in thèse cases were appealéd from by Anderson, and the appeals 
were pending in the Suprême Court of Ohio when this Cause was heard 
in the court below. Unless there is something exceptional in the stat- 
ute of Ohio providing for appeals in equity cases, it is obvions that 
the judgments and decrees in thèse cases are lacking in that finality 
essential to support a plea of res adjudicata. We need not stop to look 
into this matter, because, for the purposes of this case, it is enough to 
détermine the légal effect of the judgment in Anderson v. United Real- 
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ty Company and Mes'singer, 79 Ohio St. 33, 86 N. E. 644, as a bar to 
this suit. îi that was effectuai, we must reverse the judgment. If it 
was not, the f oreclosure decrees would not be, for the same reason, 
without going further. ; Recurring, then, to the judgment in Ander- 
sen V. Messinger, which wâs reUed upon in bar of the suit below : 

It has been insisted th^t that action included some of the lots involy- 
ed in this case, and that, whatever the effect of the judgment in that 
case as a bar to other property, it is an absolute bar so far as that ac- 
tion sought to recover the identical property sued for in this. This 
point has no other footing than the fact that,the original pétition did 
include part of lot No. 19, and the whole of lot No. 21, which are in- 
cluded among those sued for in this action. But, in an amended reply 
to the answer of the défendants, Anderson averred that the lots men- 
tioned had been included by , clérical mistake ; suit for them having 
been brought in the case then pending in the Circuit Court of the Unit- 
ed States, and concluded by saying "that he therefore withdrew from 
this proceeding ail questions involved as to the title or ownership of 
said àbpve-named lots." In the face.of this amendment of the plead- 
ings, there could hâve been np recovery of any part of either lot No. 
19 pr lot No. 21, for this was a distinct disavowal of any suit for them. 
The two suits therefore were for différent parcels of land ; the title of 
theplaintiff in each case, being under the sanie will. 

The action now under review was begun December 27, 1904. In 
June, 1905, there was ^ directed verdict and judgment for the défend- 
ant, f fom which a writ of error was sued out from this court. Pend- 
ing that writ the same plaintiff brought anothei* suit in the Lucas 
court of common pleas. On March 31, 1906, there was a verdict and 
judgment for the défendants in this second suit. In the meantime the 
writ of error to this court had been argued and submitted; but the 
opinion of this court was not filed until June 5, 1906, a period of about 
two months after the décision by the common pleas court. The resuit 
in this court was that the- judgment of the Circuit Court was reversed 
and rernanded for a new trial, .uppn the ground that the plaintiff. Peter 
Anderson, took an estaté in remainder upon the death of his father, 
James H. Anderson, under thé will of his grandfather, Henry An- 
derson. 

In December, 1906, a second trial of the case was accordingly had 
in the Circuit Court, resulting in, a second verdict and judgmçijt for 
the défendant. Althougji the action in the state court had been decid- 
ed adversely to the title pf Anderson, it was npt pleaded as a bâi-.nor 
offered in évidence for any purpose upon this second trial in the court 
below. Upon a second writ of error, the judgment bf the Circuit 
Court was again reversed, and the cause rernanded for a third trial. 
It, was upon this third trial that the défendant for the first time sought 
tp interpose this state court judgment as an estoppel to this action. 

It has been pressed tipon us that that défense was waived by the 
failure to plead and rely upon it upon the second trial of this case, and 
counselhave cited Theological Seniinary v. People, 189 111. 439, 447, 
59 N. î;, 977, and 29 Àm. & Eng. Èncy. (2d Ed.) 1105. 
. It is lindoubtedly true that, if one wishes to preclude ail inquiry in- 
tb the trtilh of the màttë'r by the bar of a former judgment, he must 
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plead it, or in some way show and rely upon it in évidence. If he does 
net, but relies upon the merits of the case, he cannot complain that the 
whole matter is open without regard to the estoppel. Unioti Bank v. 
Memphis, 111 Fed. 561, '49' G. C. A. 455; S. P. Rd. Co. v. U. S., 168 
U. S. 1, 18 Sup. Ct. 18, 43 L. Ed. 355; U. S. v. Bliss, 173 U. S. 321, 
19 Sup. Ct. 316, 43 L. Ed. 463. This is so even though the former 
judgment wâs by the same court. Jourolmon v. Massengill, 86 Tenu. 
81, 5 S. W. 719. But whéther a failure to plead such an estoppel upon 
one trial when the défense was available should operate to prevent re- 
liance upori it upon a subséquent trial is a matter of doubt, complicated 
in this case by the interposition of a second writ of error between the 
two trials. This question we shall pass by, particularly as the plaintiff 
below seems to hâve made no objection upon this ground to the plea 
and obtained no ruling from. the trial court. 

It has not escaped attention that the judgment relied upon as a bar 
to this suit was at the time it was pleaded pending upon writ of error in 
the Suprême Court of Ohio. , The distinction between a review by writ 
of error of a judgment at law and an appeal in equity cases is ele- 
mentary. The latter, when perfected, ûproots the decreC ahd carries 
the case up for rehearing upon law and facts, while the former is in 
the nature of a new action to annul the judgment, which remains in 
force until reversed. Nashville Ry. Co. v. Bunn (C. C. A.) 168 Fed. 
863. Inasmuch as a writ bf error did not vacate the former judgment, 
the weight of opinion seehis to be that sùch a judgment may be re- 
ceived in évidence iri support of a plea of res adjudicata. 34 Am. & 
Eng. Ency. 809 et seq. ; Ransom v. City of Pierre, 101 Fed. 665, 669, 
41 C. C. A. 585. There is, however, grave danger of injustice if this 
be the accepted rule, for, if the judgment should be reversed when too 
late to show the fact, the efïect would be to eut off the opposite party 
from a hearing upon the merits. This difficulty has been met in some 
jurisdictions by setting aside a judgment which had been influenced 
by the plea in bar upon the fact of reversai being properly called to 
the attention of the court having the case under considération upon 
writ of error or appeal, or by the court of original jurisdiction, if it 
had not lost control over the record. Parkhurst v. Burdell, 110 N. Y. 
386, 393, 18 N. E. 133, 6 Am. St. Rep. 384; Ransom v. City of Pierre, 
101 Fed. 665, 41 C. C. A. •585; Possibly, if the judgment thus influenc- 
ed had becorhe 'final, so as to be beyond the control of the court ren- 
deriiïg it, relief might be had in equity, as suggested by judge Thayer 
in Ransom v., City of Pierre. See, also, Humphreys v. Leggett, 9 How. 
396, 311, 13 t.'Ed. 145. 

In the Case beforé us it àppears that after the judgment below the 
Suprême ÇoUrt ' bf Ohio aflfirmed the judgment whose finality is ques- 
tioned, and that this fact was brought to the attention of the court be- 
low upori an application for a new trial. Under such circumstancés 
w~e shall, for the purpose of this case, assurne that this judgment was 
compétent évidence in support of the plea of res adjudicata. 

The title of the plaintiff in both actions depended absolutely upon 
the will of his ancestor, Henry AnderSon. Interpreted as he contend- 
ed, his title was clCar and indisputablë ; constrlied as the défendant irt 
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both actions insisted, he took nothing under that will, and his actions 
must inevitably fail. 

That a final interprétation of that will in one suit would control in 
any subséquent litigation between the same parties or privies, in which 
the same question, under the same conditions, should arise, if present- 
ed seasonably, as a former adjudication, is not disputable. That différ- 
ent parcels of land were involved in the two cases would not be mate- 
rial, for if the parties were the same, and the subséquent case should 
turn upon the same question decided in the former case, under like con- 
ditions, that question could not be relitigated if relied upon as an es- 
toppel. Bank v. Beverly, 1 How. 134, 149, 11 L. Ed. 75 ; New Or- 
léans V. Citizens' Bank, 167 U. S. 371, 396, 17 Sup. Ct. 905, 43 L. Ed. 
303; S. P. Rd. Co. v. United States, 168 U. S. 1, 48 18 Sup. Ct. 18, 
42 L. Ed. 355 ; Union Bank v. City of Memphis, 111 Fed. 561, 49 C. 
C. A. 455. 

Thus, in New Orléans v. Citizens' Bank, supra, Mr. Justice White, 
for the court, said : 

"Tfie estoppel resulting from the thlng adjudged does not deiiend upon 
whether there is the same deiuand in both cases, but exists, even althougb 
there be différent deniands, when the question upon which the recovery of the 
second demand dépends bas, under identical circumstances and conditions, 
been prevlously concluded by a judgment between the parties or their privies." 

The rule of estoppel relied upon is therefore well settled. The 
trouble in this case grows out of the fact that there is an apparent con- 
flict of prior adjudications, each of which was pressed upon the court 
below as governing the judgment upon the third trial of this case in 
that court. The one was the judgment of the Ohio state court in the 
case of Anderson v. United Realty Company and Messinger, and the 
other was the judgment and opinion of this court interpreting and 
construing the will of Henry Anderson under the first writ of error to 
this court. The Ohio court held that under the will of Henry Ander- 
son the plaintiff took no interest whatever, and this view has since the 
trial below been afiirrned by the Suprême Court of Ohio. See 79 
Ohio St. 33, 86 N. E. 644. This court, in this very Case, upon the 
first writ of error, and before any décision by the Suprême Court 
of Ohio, decided that the plaintiff took under that will an estate in 
remaindér in ail of the property in controversy. 146 Fed. 939, 77 C. 
C. A. 179, 7 L. R. A. (N. S.) 1094. Which view. of the will involved 
was the court below required to accept as the law of the case ? 

That every question of law or fact which was before this court upon 
the first writ of error and decided by its opinion was thereby conclu- 
sively settled, both for the court below and for this court upon subsé- 
quent writs of error, is not open to serious debate. That matters not 
decided upon the first writ are open for considération in the lower 
court upon a second trial is, of course^ true, and many times a new 
case may be made upon new questions of law or fact, where the man- 
date does not direct a particular judgment; but so far as questions of 
fact or law are specifically decided, and the cause remanded for fur- 
ther proceedings, the court below is not at liberty to re-examine any. 
such decided matters, but must proceed in conformity to the mandate 
as interpreted by the opinion of this court. No other rule is conceiv- 
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able havirig regard to the necessity Gfputting an pnd to litigation. The 
cases upon this point are numerous. Among them are : Bissell, etc.^ 
C6.;v. Goshen Co., n Fed. 545,- 19: C. C. A. 25, Western Union Tel. 
Ce. V. Gity of Toledo, 121 Fed. 734, 58 C. C. A. 16, and Stoll v. Lov- 
ing, IgO.Fed. 806, 57 C. C. A. 173, ail decided by this court; and Sib- 
bald V. United States, 12 Pet. 488, 493, 9 L. Ed. 1167; In re Sanford 
Tool Company, 160 U. S. 247, 259, 16. Sup. Ct. 291, 40 L. Ed. 414; 
Roberts V. Gooper, 20 How. 467, 4&1, 15 L. Ed. 969 ; Skillern v. May, 

6 Cranch, 267,3 L. Ed. 220. : :;i ; 

In Skillern v. May it.was discovered after the case had been revers- 
ed and remanded forfiirther proceedings that the cause was one not 
within'tbe jurisdictiop of the circuit; but, upon a certificate of divi- 
sion ofi opinion upon the right of the Circuit Court to dismiss the suit 
for thisreason, the Suprême Court ansAvered that, after the merits of 
the case had been decided, it was too late for the Circuit Court to do 
anythïilg other than carry into exécution that decree. 

The finality of the décision of this court, so far as it did décide any 
question, is not aflfected by the fact that it was a judgment reversing 
the lower court and directing a new trial. The authorities are numer- 
ous. We cite a few only: Mutual Life Ins. Co. v. Hill, 193 U. S. 
551, 5ë3, 24 Sup. Ct. 538, 48 L. Ed. 788 ; Western Union Tel. Co. v. 
City of Toledo, 121 Fed. 734, 58 C. C. A. 16; Stoll v. Loving, 120 
Fed. 806, 808, 57 C. C. A. 173; Tyler v. Magwire, 17 Wall. 254, 282. 
283, 21 L. Ed. 576: Young- v. Frost, 1 Md. 394; Haley v. Kilpatrick, 
104 Fed. 647, 44 C. C. A. 102; Orient Ins. Co. v. Léonard, 120 Fed. 
808, S7'C. C. A.ntî; Mathews v: Columbia Bank, 100 Fed. 393, 40 
C. C. A. 444; Theological Seminary v. People, 189 111., 439, 452, 59 
N. E. 977 ; Leese V. Clark, 20 Cal. 387. 

In thé case last cited, Mr. Justice Fièld, after referring to the finali- 
ty ofthe adjudicatibn of the Suprême Court after it had lost control 
by issuance of a mandate, sàid of the efïect of a judgment of reversai 
upon f)OÎnts detided thati 

"If,, upon the construction of the contra et, supposed, this court reverses the 
judgment of the court belbw, and ordérs a new trial, the décision Is eqiially 
conciuélvé as to the piinclples whlch shall govern oti the rëtrial: It Is just 
as final to that extent as a décision directing a partlcUlar judgment to be 
eutered Is as to the charaeteir of such judgment. The court cannot recall the 
case, and reverse Its décision, after the remlttltur Is Issued. It has d^termined 
the principles of law which shall goVérn, and, having thiis deteniilhed, its 
jurisdiction in that respect is gone; iarid, If the new trial Is had in accordnnce 
wlth Its décision, nû error can be alleged In the action of the court.below." 

Counsel for plaintifïs in error hâve insisted that a judgment of re- 
versai remanding a case for new trial ,is not a judgment which can be 
set up asi a bar to another siait on the same case, and hâve cited Aurora 
City v. West, 7 Wall 82, 93, 93, 19 I;. Ed> 43. The reporter's head- 
note is inisleading. The case supports no such gênerai proposition. 
The question, asîmay be, seen from an examination of: the statement 
and , opinion, arose upon a demurrer to a rejoinder, setting up raerely 
that a judgment in an iûferior state court had been reversed.aiîd re- 
manded. The holding was:that' a rejoinder was: not good which mere- 
ly set up a judgment of reversai and; a remander foir further proceed-- 
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ings, wîthout any comment as to what the question was whicH was de- 
cided by the superior court. 

Undoubtedly a judgment of reversai may leave open many ques- 
tions upon which an identical verdict may resuit upon another trial. 
In Mutual Life Insurance Company v. Hill, cited above, it appeared 
that upon a former writ of error a judgment in favor of the plaintifï 
below was reversed upon the ground that the record disclosed "an 
abandonment of the insurance contract." Upon the second writ of 
error it was insisted that the only question left open was a submission 
of this question of abandonment, and that the décision of the Suprême 
Court was "an adjudication that the plaintiff had a right to recover 
unless it was shown that there had been an abandonment of the insur- 
ance contract." Referring to this matter, and to its former décision, 
the court said: 

"That décision was based upon the averments of the pleadlngs, and thèse 
pleadings were amended after the judgment was reversed and the case 
returned to the trial court. Clearly the contention of the plalntlffs Is not 
sustàinable. When a case Is presented to an appellate court, It Is not obllged 
to consider and décide ail the questions then ■ suggested or which may be 
supposed likely to arise In the further progress of the lltlgatlon. If It finda 
that in one respect an error h»'.s been commltted so substantial as to requlre 
a reversai of the Judgment, It may order a reversai without entering Into any 
Inqulry or détermination of other questions. While undoubtedly an affirmance 
of a judgment is to be considered an adjudication by the appellate court 
that none of the clalms of error are well founded — even thongh ail are not 
speciflcally referred to In the oplnl6n — yet no" such conclusion follows in 
case of a reversai. It Is impossible to foretell what shape the second trial 
may take, or what questlona may then be presented. Hence the rule is that 
a. judgment of reversai is not necessarlly an adjudication by the appellate 
court of any other than the questions in terms discussed and declded. An 
actual décision of any question settles the law In respect thereto for future 
action In the case. Hère, after one judgment on the pleadings had been set 
aside, on amended pleadings a trial was had, qulte a volume of testlmony pre- 
sented, and a second judgment entered. That judgment is now before us for 
review, and ail questions which appear upon the record and hâve not already 
been declded are open for considération." 

Upon the second writ of error in this very case, we were urged to 
reconsider the décision in the first writ of error as to the meaning and 
effect of Henry Anderson's will, as applicable to the title hère in con- 
troversy. Judge Severens, for the court, said: 

"We hâve been invlted by counsel for défendant to reconsider the ques- 
tion of the construction of Henry Anderson's will. We must décline to do 
this. The questions there décided are matters adjudged and hâve become the 
law of the case. W^hen the former writ of error was dlsposed of, the ques- 
tions of law in the case were settled, and we hâve now no authority to rede- 
termlne them. This is the establisiied doctrine which governs the fédéral 
courts and is quite generally accepted In other courts. This court has recog- 
nlzed and applled the rule in previous cases." 158 Fed. 250, 252, 85 C. C. A. 
468, 470. 

We hâve been again urged to re-examine the question of the in- 
terprétation of Henry Anderson's will, upon the theory that the ques- 
tion is one of local law, and that we should therefore readjust our 
views to conf orm to the construction of that will by the Suprême Court 
of Ohio, as announced in its opinion in Anderson v. Messinger since 
our own interprétation «{vgn the first and second writsof error, . 
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-. Asidcffom any effect which the construction of a wîll by one court 
may hâve, when seasonably présentée!, as an adjudication in another 
case between the same parties, when the same question is involved, 
there is no such duty devolving upon a court of the United States to 
follow a State court in their construction of a vvill, as they do in the 
construction of a statute. Lane v. Vick, 3 How. 464, 11 1. Ed. 681 ; 
Barber v. Pittsburg, etc., Ry., 166 U. S. 83, 99, 100, 103, 104, 17 Sup. 
Ct. 488, 411,. Ed. 925. 

In Barber v. Pittsburg Railway, cited above, the case involved the 
■construction of a clause in a will which had been theretofore construed 
by the Suprême Court of Pennsylvania in a former action of ejectment 
for the same land and between the same parties. The former suit was 
adverse to the plaintifif, but was not conclusive under the law of the 
state, because under the law of that state a single judgment in eject- 
ment was not a bar to a second action. This second action was brought 
in the Circuit Court of the United States. There was a judgment there 
for the défendants ; that court following the construction of the will 
by the Suprême Court of the state. The case was taken to the Circuit 
Court of Appeals upon a writ of error. ' The Court certified to the Su- 
prême Court this question, and another, not necessary to set out : 

"Is the décision of the Suprême Court of Penusylvanla, before referred to, 
conclusive ?" 

In référence to this question the Suprême Court said: 

"T&e question wàether the opinion of the Suprême Court of the state In 
the former action is cohcluslve évidence of the law of Pennsylvania in a 
court of the United States dépends, upon the f urther question whether the 
opinion is declaratory of the settled law of Pennsylvania as to the efCect of 
such devises, or is a décision upon the construction of this partieular devise. 
When the construction of certain words in deeds or wills of real estate has 
become a settled rule of property in a state, that construction is to be fol- 
lowed by the courts of the United States in determining the title to land 
within the state, whether between the same or between other parties. Jack- 
son V. Chew, 12 Wheat. 153, 167, 6 L. Ed. 583 ; Henderson v. Griffln, 5 Pet. 
151, 8 L. Ed. 79 ; Suydam v. Williamson, 24 How. 427, 15 L. Ed. 978 ; Bur- 
gess V. Sellgman, 107 U. S. 20, 33, 2 Sup. Ct. 10, 27 L. Ed. 359. But a single 
décision of the highest court of a state upon the construction of the words 
of a partieular devise is not conclusive évidence of the law of the state, in a 
case in a court of the United States, involving the construction of the same 
or like words, between other parties, or even between the same parties or 
their privies, unless presented under such circumstances as to be an ad- 
judication of their rights. Lane v. Vick, 3 How. 464, Il L. Ed. 681 ; Vick v. 
Vicksburg, 1 How. (Miss.) 379, 31 Am. Etec. 167; Homer v. Brown, 16 How. 
354, 14 L. Ed. 970; Brown v. Lawrence, 3 Cush. (Mass.) 390; Gibson v. Lyon, 
115 U. S. 439, 446, 6 Sup. Ct. 129, 29 L. Ed. 440. It becomes Important there- 
fore that the opinion of the Suprême Court of Pennsylvania in the former 
action of ejectment should be carefully examined and compared with the 
previous judgments of that court." 

The court thereupon made an independent examination of the opin- 
ions of the Suprême Court of the state, for the purpose of comparing 
them with the opinion upon the partieular clause involved with a view 
to seeing whether this last opinion was declaratory of the previously 
settled law of the state so as to amount to a rule of property. The 
resu]t was that the court decided that such examination led them to 
the conclusion that "the décision of the Suprême Court of Pennsyl- 



MESSINGER V. ANDERSON. 793 

vania upon tlie construction of the will of James S. Stevenson is not 
conclusive, and that the first question certifiée! must be answered in the 
négative." 

That this court did not départ from any well-settled line of déci- 
sions by the Suprême Court of Ohio, apphcable to the construction of 
the devise in the will of Henry Andersen which was involved, will be 
quite apparent upon examination of the opinion of this court, as re- 
ported in 146 Fed. 929, 77 C. C. A. 179, 7 L. R. A. (N. S.) 1094, and 
a comparison with the opinion of the Suprême Court of Ohio con- 
struing the same clause, as reported in 79 Ohio St. 33, 86 N. E. 644. 

We found in the case of Shaw v. Hoard, 18 Ohio St. 228, an ex- 
position of the applicable law df Ohio, which the opinion of the Su- 
prême Court of Ohio, by Judge Summers concèdes, "supports the con- 
tention of the plaintiflf." We concluded from an examination of later 
cases in that court that, while in some particulars not relevant to the 
will of Henry Anderson, Shaw v. Hoard had been distinguished, it 
had not been overruled. The Suprême Court of Ohio, in Ander- 
son V. Messinger, seems to conclude that Shaw v. Hoard had been 
so far modified or distinguished as not to be conclusive évidence of 
the law in Ohio. Assuming for the purpose of this case that the ef- 
fect of later décisions which did not expressly overrule that case was 
to unsettle it as a rule of décision, it clearly left the law of Ohio, con- 
sidered as a local rule of property applicable to the words of the devise 
involved, in such an uncertain state as to compel this court to apply to 
the will the settled rules of the common law apphcable. Upon this as- 
pect of the matter Judge Severens said that : 

"If it should be held that the rule of construction is not settled, this court 
vvould décide the question upon Its own understanding of the law applicable 
to it." 

But it has been urged that we may not look to the opinion of the 
Ohio court for the purpose of determining the law of the case, but on- 
ly to the syllabi of the case. The Ohio court has long since adopted a 
rule that the law of the case by which the court is bound is that stated 
in the syllabi of the case. See Rule 6, 5 Ohio St. page 7 of the préface, 
and same rule, page 10, préface, of 73 Ohio St. (67 N. E. vii). 

If we accède to this, we find no rule of property there stated which 
necessarily confîicts with the opinion of this court. That syllabus 
reads as f ollows : 

"Where, in a will, there is a devise to a son, and if he dies without llneaî 
descendants, llving at the tinie of his decease, then over, thèse words are 
not, by themselves, without assistance from other parts of the will, suffl- 
cieut to create an estate by implication in the lineal descendants ; but the 
son takes a fee defeasible upon his death, without lineal descendants, living 
at the time of his decease, and, in the event of lineal descendants living at the 
tlme of the son's death, his fee becomes absolute, and such descendants havi 
no Interest under the will as against his gi'antee." 

This court found "assistance from other parts of the will," in reach- 
ing the conclusion we did, as will be seen by Consulting the opinion. 
It will also be noticed that the opinion of the Ohio court, as exhibited 
by that of Judge Summers, does not deal with circumstances to which 
we attached importance. 
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But, if we confine ourselves to this syllabus, it is impossible to say 
that f rom it alone we should be able to treat the décision as a déclara- 
tion of the settled law of Ohio, constituting a rule of property, which 
this: court ought to follow. It is apparently no more than an interpré- 
tation of a particular will, and as such, Under the cases cited above, is 
net such a décision as we are under obligation to follow as a local rule 
of property. 

'î'here is, however, another reason why we should not now, if we had 
the power, retract our own opinion and adopt the subséquent view of 
the; Ohio Suprême Court. This is found in the fact that there was then 
no settled line of décisions by the Ohio court applicable to the devise 
we were called upon to construe. This was a controversy between citi- 
zens of différent states, and when, as was our duty, we reached a con- 
clusion upon common-law principles in the exercise of our independ- 
ent judgment, we are now under no obligation to recède from that 
opinion ; merely because in another case the Suprême Court of Ohio 
has since "reached a différent resuit. Burgess v. Seligman, 107 U. S. 
30, 53, 35, 2 : Sup. Gt. 10, 37 L. Ed. 359. 

A situation in principle muçh like this was presented in Burgess v. 
Seligman, çited above. A question arose aS to the liability of share- 
holders of a corporation for its debts, under a Missouri statute. In an 
action in the Circuit Court of the United States at the suit of a créd- 
iter, the court held that under, this statute persons holding shares as 
collatéral security for a debt due from the corporation were not liable. 
In another case upon the suit of a différent plaintiff, the Suprême Court 
of Missouri, after the décision of the Circuit Court of the United 
States,, made a contrary décision against the same stockholders. It 
was held that upon the writ of error to the Circuit Court the Suprême 
Court was not bound to reverse the Circuit Court and follow this sub- 
séquent décision of the Suprême Court of Missouri. Among other 
things, the court said: 

"The fédéral courts hâve an Independent jurisdlction in the administration 
of State laws, co-ordina te with, and not subordinate to, that of the state 
courts, knd are bound to exercise their own judgment as to the meaning and 
effect ot ttiose laws. ïhe existence of two eo-ordinate jurlsdictions in the 
same terrltory is peculiar,^ and the results would he anonialous and incon- 
vénient but for the exercise of mutual respeqt and déférence. Since the or- 
dinary administration ot" the law is carried on by the state courts, it uecessari- 
ly happens that by the course of their décisions certain rules are estab- 
lished which become rules of property and action in the state, atid hâve ail 
the effect of- law, and which it would be wrong to disturb. This is especially 
true with regard to the law of real estate and the construction of state Con- 
stitutions and statutes. Such established rules are always regarded by the 
fédéral courts, no less than by the state courts themselves, as authoritative 
déclarations of what the law Is; but where the law has not been thus set- 
tled, it is the right and duty of the fédéral courts to exercise their own 'judg- 
ment, as they also always do in référence to the doctrines of commercial law 
and gênerai jurisprudence. So, when contracts and transactions hâve been 
entered into, and righis hâve accrued thereon under a particular state of dé- 
cisions, or when there has been no décision, of the state tribunals, the fédéral 
courts properly claim the right to adopt tlieir own interprétation of the law 
îipplicable to the case, although a différent interprétation may be adopted by 
the state courts after such rights hâve accrued ; but, even in such cases, for 
the sake of harmony, and to avoid confusion, the fédéral courts will lean 
toward an agreement of views with the state courts if the question seems 
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to them balanced witli doubt. Acting on thèse priuciples, founded as they 
are on coiuity and good sensé, the courts of the Uulted States, without sacri- 
ficing their own dignity as indepeiident tribunals, endeavor to aroid, and in 
most cases do avoid, any unseemly contiict vvith the well-considered déci- 
sions of the State courts. As, however, the very object of giving to the national 
courts jurisdietion to adniinister the laws of the states in controversies be- 
tween the citizens of différent states was to Institute independent tribunals 
which it might be supposed would be unafCected by local préjudices and sec- 
tional views, It would be a dereliction of their duty not to exercise an in- 
dependent jédgment In cases not foreciosed by previous adjudication. As this 
matter has received our spécial considération, we bave endeavored thus briefly 
to State our views with distinctness, in order to obviate any misapprehen- 
sions tbat may arise from language and expressions used In previous déci- 
sions. * » * 

"In the présent case, as already observed, when the transactions in ques- 
tion took place, and when the décision of the Circuit Court was rendered, not 
only was there no settled construction of the statute on the point under con- 
sidération, but the Missouri cases referred to arose upon the identical trans- 
actions which the Circuit Court was called upon, and which we are now called 
upon, to consider. It can hardly be -contended that the fédéral court was to 
wait for the state courts to décide the merits of the controversy and then 
simply register their décision, or that the judgment of the Circuit Court 
«hould be reversed nierely because the state court has since adopted a dif- 
férent View. If we could see fair and reasonable ground to acquiesce in that 
View, we should gladly do so ; but, in the exercise of that independent judg- 
ment which it is our duty to apply to tlie case, we are foreed to a différent 
conclusion. Pease v. Peek. 18 How. 595, 15 L. Ed. 518, and Morgan v. Curteu- 
ius, 20 How. 1, 15 L. Ed. 823, in which the opinions of the court were deliv- 
ered by Mr. Justice Grier, are previously in point." 

In Great Southern Fire Proof Hôtel Co. v. Jones, 116 Fed. 793, 54 
C. C. A, 165, afiârmed in 193 U. S. 532, 24 Sup. Ct. 576, 48 L. Ed. 
778, this court dedined to follow the décision of the Suprême Court 
of Ohio holding a mechanic lien statute invalid in a suit involving 
rights of citizens of another state under contracts made before sucli 
décision was rendered. See, also, Louisville Trust Co. v. City of Cin- 
cinnati, 76 Fed. 296, 22 C. C. A. 334. 

We do not wish to appear as passing over without notice the cases of 
Western Union Tel. Co, v. Poe (C. C.) 64 Fed. 9, Sanford v. Poe, 69 
Fed: 546, 16 C. C. A. 305, 60 L. R. A. 641, and Roberts v. Lewis, 153 
U. S. 367, 14 Sup. Ct. 945, 38 L. Ed. 747. It is enough to say of the 
two Poe Cases that they involved the construction of a statute of Ohio, 
relating to the taxation of corporations. Upon a demurrer, Taft, Cir- 
cuit Judge, sitting on the circuit, overruled the demurrer and held the 
statute void as in conflict with the Ohio Constitution. Afterwards, 
and before a final decree, the Suprême Court of Ohio held the act val- 
id. Thereupon Judge Taft withdrew his former judgment and fol- 
lowed that of the Ohio court. This we aiîfîrmed in 69 Fed. 546, 16 
C. C. A. 305, 60 L. R. A. 641. There is no parallel between this and 
the Poe Cases. Judge Taft retracted his own and adopted the opinion 
of the Suprême Court of Ohio before a final judgment was entered. 
and he merely recognized before his own final conclusion the control- 
ling efifect of the décision of the Suprême Court of Ohio. 

In Roberts v. Lewis, cited above, the Suprême Court reversed a 
former construction of the wiil involved in Giles v. Little, 104 U. S. 
291, 26 L. Ed. 745. The meaning of the will turned upon the bearing 
of a Nebraska statute. After Giles v. Little, the Suprême Court of 
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Nebraska, in another case between other parties, but involving the 
same will, put a différent construction upon the will. In Roberts v. 
Lewis, a third suit involving still other property dépendent on the 
same will, but between still other parties, the court overruled Giles 
V. Little, and followed the décision of the Nebraska court, not because 
of a.ny expressed obligation to abandon its own view, first taken, in 
déférence to the later construction of the Nebraska court, but because 
it was convinced of error in its own opinion concerning the effect of 
the applicable Nebraska statute — an error due to the omission of a 
word in the copy of the statute before the Suprême Court. To that 
omitted word the Nebraska court gave weight in the meanirig of the 
statute, and its bearing upon the meaning of the testator. This the 
Suprême Court of the United States thought required the overruHng 
of its former opinion. There was no question of res adjudicata or 
law of the case involved. 

But, aside from what we hâve said touching the insistence that 
we should reverse ourselves and follow the later décision of the Ohio 
Suprême Court, we hâve upon a second writ of error no power to 
modify or re-examine the former judgment as to the will of Henry 
Anderson. It is not, as respects this case, a question of stare decisis, 
but one of res adjudicata. When our mandate went down and the 
term ended, that adjudication was beyond recall. Whatever of fact 
or law was then adjudged is beyond re-examination under any sub- 
séquent writ of error in the same case. The cases cited above dé- 
termine Ihis. To thèse we add : Loeser v. Savings Bank, 163 Fed. 
213, 89 C. C. A. 642 ; Clark' v. Keith, 106 U. S. 464, 1 Sup. Ct. 
568, 27 L. Ed. 302; Illinois v. I. C. R. Co.. 184 U. S. 77, 91, 22 
Sup. Ct. 300, 46 Iv. Ed. 440 ; Ellis v. Northern Pac. R. Co., 80 Wis. 
459, 50 N. W. 397, 27 Am. St. Rep. 44; Haley v. Kilpatrick, 104 
Fed, 647, 44 C. C. A. 102. 

That the question arose in the court below under a plea of res ad- 
judicata does not alter the principle involved. To give effect to 
that défense required that court to disregard the mandate and ad- 
judication of this court. If this court is to regard that défense, it 
will require us to reverse our own former décision. The way the 
matter came up is peculiar; but the rule vv'hich applies is not there- 
by abrogated. "The law of the case" did not cease to be the law of 
the case because of the décision of some other court, in another suit 
between the same parties, involving other land under the same title. 

There are cases in which the question of res adjudicata arose in 
the same way. Ellis v. Northern Pac. R. Co., 80 Wis. 459, 50 N. 
W. 397, 27 Am. St. Rep. 44; Haley v. Kilpatrick, 104 Fed. 647, 
44 C. C. A. 102 ; Theological Seminary v. People, 189 111. 439, 446, 
447, 59 N. E. 977. 

Ellis V. Northern Pac. R. Co. was an action to quiet title to land. 
The bill was by Ellis against the railroad company, and set out that 
the railroad company claimed title vmder a deed of donation from 
Douglas county, which deed was attacked as made without authority. 
A demurrer was filed by the railroad company, and this, vipon a 
writ of error, was overruled; the court holding that the deed was 
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without authority o£ law and invalid. Jhe case was remanded for 
further proceedings. After the commencement of the suit mention- 
ed in the state court, Ellis brought another suit, to quiet his title to 
other lands held by the railroad company under the same instru- 
ment of donation, in the Circuit Court of the United States. In 
îhis latter case the judgment of the Suprême Court of Wisconsin, 
in the first case between the same parties, was not pleaded as an 
estoppel. The case was therefore tried out upon its merits, and the 
deed of donation held vahd and the title of the railroad company 
good. Thereupon the railroad company asked leave to amend its an- 
swer in the first case for the purpose of setting up this judgment 
of the Circuit Court of the United States as an estoppel to that ac- 
tion. Leave to amend for this purpose was denied. Upon the 
trial upon pleadings and évidence the record in this adjudication 
of the Circuit Court of the United States was ofïered in évidence, 
which offer was denied. It then appearing that the only title of the 
railroad company was under the agreement of donation, its title 
was held void; the court holding that the décision of the Suprême 
Court upon the writ of error was res adjudicata in the action. 
Thereupon a second writ of error was sued out, under which the 
Suprême Court of Wisconsin held that its décision upon the former 
writ was conclusive upon the question of the validity of the dona- 
tion upon which the title of this railroad company alone depended. 
The Wisconsin Suprême Court said: 

"The décision of this court upon a demurrer upon the questions properly 
Involved cannot be reviewed by the Circuit Court, nor, iadeed, by this court, 
save upon motion for rehearlng. Such questions are finally decided and set- 
tled for that case, and, as between the parties to that litigation, for ail 
time. This view of the law décides this case. The complaint charged the 
appellant's alleged title to be just what the proofs now before us show it to 
be, and this court, prier to the judgment in the United States court, finally 
decided that such alleged title was worthless. The question was no longer 
an open one, and the Circuit Court was rlght in ruling out the record of the 
action in the United States court and rendering judgment for the plaintifCl" 

A writ of error was sued out from the Suprême Court of the 
United States, upon the theory that the déniai of the plea of res ad- 
judicata involved the validity and eflfect of the décision of the féd- 
éral courts when pleaded în bar of an action in a state court be- 
tween the same parties, in respect to other property held under the 
same claim and title as that adjudged valid by the fédéral court. 
The writ was dismissed as not involving any fédéral question; the 
Suprême Court of Wisconsin having rested its décision upon the 
proposition that the rights of the parties had been adjudged upon 
the first writ of error, "and that it was itself, as the parties were, 
bound by its former judgment." Referring to the ground upon 
which the Suprême Court of Wisconsin had decided the case, the 
court said: 

"The judgment before us was rendered In accordance with well-settled 
principles of gênerai law, not involving any fédéral question, and did not deny 
to the decree of the Circuit Court the effect which would be accorded under 
simllar circumstances to the judgments and decrees of the state court." 
Northern Pac. R. Co. v. Ellis, 144 U. S. 458, 465, 12 Sup. Ct. 724, 36 L. Ed. 504. 
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•In Great Western Telegraph Co. v. Burnham, 163 U. S. 339, 343, 
16 Sup.Ct. 850/ 8SS, 40 L. Ed. 991, Mr. Justice . Gray, referring to 
Northern ' Pacific R. Co. v. Ellis, cited above, sàid of the décision 
of thè Suprerrie Court of WiscOnsin in holding itself and the parties 
concludèd by the point decidëd upon a former writ: 

"In so dolng tliat court has done no more than thls court has always done, 
or than is necessàry to enable an appellate court to perform its duties satis- 
factorily and efflciently, whlch would be impossible if a question once con- 
sidered and decided by It were to be litigated anew in ttie same case upon 
any new and subséquent appeal. Washington Bridge v. Stewart, 3 How. 413, 
425, 11 L. Ed. 658 ; Roberts v. Cooper, 20 How. 467, 481, 15 L. IBd. 969 ; 
Glarlî V. Kelth, 106 U. S. 464, 1 Sup. Ct. S68, 27 L. Ed. 302; Chaffin v. Taylor, 
116 U. S. 567, 6 Sup. Ot. 518, 29 L. Ed. 727; Sanford Co., Petltioner, 160 TJ. 
S. 247, 259, 16 Sup. Ct. 291, 40 h. Ed. 414." 

In Haley v. Kilpatrick, 104 Fed. 647, 44 C. C. A. 102, the court 
said: 

"Thls is the second appearance of thls case in thls court. * ♦ • The 
law of the case was settled in the opinion of the court wlien the case was 
flrst hère. It remalûs the law of the case in this court, i:he decree of the 
State court in another and différent case to the çontrary notwithstanding." 

The other assignments of error are overruled. Some of them 
relate to other questions of fact or law decided upon one or the 
other of the former writs of error and are not now open for re- 
examination. The others hâve no merit and need no spécial consid- 
ération. 

The judgment of the court below is without error, and must be 
affirmed. 



ERIB E. CO. v. SCHÔMER. 

(Circuit Court of Appeals, Slxth Circuit. July 13, 1909.) 

No. 1,935. 

1. Trial (§ 256*)— Instructions. 

PlaintlfC, a switchman, havlng been injured because of an alleged nég- 
ligent defèct in a coal car, the court charged that Kev. St. Ohio,^ 3365- 
21, made proof of an injury to an employé by reason of a defective car, 
or attaçhment thereto; prima facle évidence of négligence; there being a 
statutory presumption, froin an Injury to an employé d,ue to such defect, 
that the Company had kriowledge thereof • bef ore and at the tlme of the 
injury. Thé court had previously explained that the statute raised a 
presumption of négligence from évidence of an injury from a defect, and 
that it devolved on défendant to Introduce proof to remove the effect 
of the presuniptlon, land also that under such clrcumstances défendant 
would be bound to offer testimony to excuse the presumption of négli- 
gence which would arise from that proof to an extent sufficlent to remove 
the effect of such presumption. Held, that there was no affirmative error 
in such charge, in the absence of a request for more speciflc instruction 
as to the degree of proof necessàry to eounterbalance the. presumption. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. g§ 628-641 ; Dec. 
Dig. § 256.*] 

2. Masteb and Servant (§ 293*) — Injuries to Servant— Railroads-— De- 

fective iOars — Inspection— Instructions. 

Where a switchman was injured by an alleged defect In a coal car, and 
there was a statutory presumption of négligence, whlch the rallroad com- 

■ — II ' ■ ' — [ — ^ — ' Il ' ' rt — rrr^ ' .^ ' — • — '~ 

'For otlier cases see same toplc & § nÙmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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pany Bought to rebut by proof of récent inspection, an Instruction tbat 
défendant was not a guarantor of tlae aafety of attachnieuts on its care, 
and that If the inspection was suitably and properly niade, and the de- 
fect did not appear, and did not exist at tUe time, tben défendant used or- 
ainary care, but the mère fact tliat it had suitable Inspectois and that 
they Inspected did not of necesslty establish that the car was properly 
liispected, It belng for the JUry to say whether the présomption that the 
car was defective at the time of the accident had been removed by évi- 
dence of the Icind, estent, and time of the Inspection, was a sufflcient 
charge on that subjeet 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. S 1153 ; 
Dec. Dig. S 293.*] 

8. Masteb and Servant (§ 124*) — Injuries to Servant— Railroads—Duty 
or Inspection. 

A railroad company Is bound to exercise ordinary care In Inspectlng Its 
cars to ascertaia the présence of defects dangerous to employés. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. {§ 235, 
23T-240; Dec. Dig. { 124.»] 

4. Master AND Servant ({ 185*> — Injuries to Servant— Railroads— Inspec- 
tion— Nondelegable DUTT. 

Négligence of a railroad car Inspecter Is the négligence of the railroad 
Company ; the duty to inspect belug nondelegable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. S 409; 
Dec. pig. § 185.*] 
6. Master and Servant (§ 286*) — Injuries to Servant— Railroads-Inbpec- 
TioN— Question for Jury. 

In an action for injuries to a railroad switchman by an alleged defect 
in a coal car, whether an Inspection of the car prlor to the accident, which 
had not disclosed the defect, had been ordlnarlly careful, was for the 
Jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. { 1020 ; 
Dec. Dig. § 286.*] 

& Trial (§ 253*) — Instructions— Limitation of Evidence. 

Where, In an action for Injuries to a servant by an alleged defect in a 
coal car, there was O'ther évidence than the testlmony of Z. bearlng on 
the sufficiency of a prlor inspection In which the defect was not discover- 
ed, a reqnest that, if the jury believed Z.'s évidence conceming such in- 
spection, they should return the verdict for the défendant, was properly 
refused. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §S 613-623 ; Dec. Dig. 
S 253.*] 

T. Master and Servant (| 289*) — Injuries to Servant— Railboads—Con- 
TRiBUTORT Négligence. 

Where plalntiff, a switchman, was Injured by an alleged defect in a 
coal car whlle attempting to cross the front end of the car, on which there 
was no platform or end slU, to signal the englneer to stop Instantly, 
whether plalntiff was négligent In endeavorlng to so cross, Instead of 
adoptlng some other practlcal and safe method, was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1089- 
1132 ; Dec. Dig. f 289.*] 

8. Master and Servant (§ 296*) — Injuries to Servanp—Action— Bmeegen- 
CY— Instructions. 

Where, In an action for Injuries to a switchman by an alleged defect 
In a coal car, as he was crosslng the front of the car, there was some évi- 
dence to show reason for quick action, and also évidence that the way 
he took was proper, the court properly charged that if plalntiff, appre- 
hendlng threatened danger, or concelvlng necesslty for unusually qulck 
action, selected one of two ways that was not as safe as the other, the 

•For ottasr casM «ee same toplc ft { numbeb In Dec. & Am. Diga. U07 to date, & Rep'r lailaxM 
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jury, in determiniiig whetlier he was négligent, should eonsider the emer- 
gency, if any, and the kind of eonduet demanded of plnintife under the 
clreumstances. 

[Ed. Note.^For other cases, see Master and Sen'ant, Cent. Dig. §§■ 1180- 
1194 ; Dec. Dig. § 296.*] 

9. Masteb and Servant (§§ 246, 247*) — Injubies to Servant— Contbibutoby 

Négligence— Pboximate Cause. 

Plaintiff, a switchman, threvy the wrong swltch, and, seeing the train 
was about to back on the wrong tracli, attempted to signal the flreman 
to stop. Instantly. Beliig unable to do so, he attempted to cross the front 
end of a coal car to the engineer's side to signal him, and in doing so 
caught hold of a defective tie rod, whlch he niistook for a grab iron, and 
was precipitated to the track aiid injured. ÉeUl, that plaintlff's mistake 
in throwing the wrong swltch was the remote and not the proximate 
cause of the injury; and hence such mistake did not deprlve him of the 
right to hâve his act in crossing the car considered on the question of con- 
tributory négligence, With référence to the emergency then existing for 
immédiate action. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 789- 
800 ; Dec. Dig. §•§ 246, 247.*] 

10. Evidence (§ 471*) — Conclusions. 

A statement of a witness, referring to plaintifC at the time of the in- 
Jury, "I judge he got scared when the trestle got so high as to make him 
thlnk he might get side-wiped with the trestle," was properly excluded 
as an opinion. : 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2149-2185; 
Dec. Dig. § 471.*] 

11. Appeal and Ebeob (§ 231*) — Réception of Evidence— Objections. 

Objections to évidence, faillng to point out the ground of objection, af- 
ford no basls for an asslgnment of error. 

[Ed. Note.^Por other casés, see Appeal and Error, Cent. Dig. § 194; 
Dec. Dig. §• 231.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

W. E. Cushing, for plaintifï in error. 

G. M. Slciles and R; B. Newcomb, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge. Action for personal injuries sustained 
while in the service of the Erie Railroad Company as a yard switch- 
man. Jury, and judgment for plaintifï. There was évidence tending 
to show that plaintifï was one of a switching crew engaged in the 
switching of two loaded coal cars from the track upon a coal tipple 
to an adjacent surface track. It was a dark night. Plaintifï, though 
an experienced switchman, was not familiar with the tipple or tracks 
adjacent. He was directed to take two cars down the tipple track, 
'"throw the switch, and put them on the middle rails." He gave the 
necessary signal for backing, and then mounted on the forward corner 
step or stirrup on the forward car, on the fireman's side of the engine. 
What happened, as told by the plaintifï, was as follows : 

"(2) Describe wliat happened. A. As soon as I got on the car was sort of 
backing up, and as soon as I got on the stirrup I seen I wasn't going up the 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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rlght Incline. I was goiug on wliat they call.tjie sjirface'traçk, and trled 
to swing tlie flreman clown ; aud the cAis dldta't slack ui), and they didn't 
seem to take lîiy signal, and I tUbflght mâj^be thte flreman wasii't able to see 
me, or wasn't there. So I swung aroxind On tlie ladder- end of the car and 
■took hold of the top, or the n«st to the top, round "Wlth niy left hand, and 
put my right foot over on the deadwood, and reached over with my right hand 
to take hoM of the grab Iron, and as soon as l did I leti go with my left 
aàad'ând I lost my bala'nce. gomethihg 'gave w'ày with me, and I fell over 
backward, and that is tbe last I remeinber. Q. Do you rëinember what 
^gaye way? A. I suppose the ,haudhold,gfl,ve way with me. I don't know ; 
bnly wh^t I heard sincei ,Q. Where was your lantern? A.; On my left arm. 
(4. Wjjere were you going?' A. To the opposite side of tbe car to swing the 
englnëer down. I knew tie engineer.wouid tuaye his head out of the window. 
ÇJV Was that the proper ^^i^ay for.you t» Soî. (Objected to; overruled ; ex- 
ception,); A. Tes, sir.'' i i , ', . • <•■' ■ 

' Other évidence tended to show that he did rtbt take hold ofthè 
g^fab iron; which was àbout thç center' bfM:he end QÎ the'çàr,. but qf 
,th;è ïoosë énd. of aii iron tie rod of.atioyij the , size : of the grab iroa. 
This gave way, and he fell between the rails, and in front of the moV- 
ing car upon which he was'^tanding; ' It furthér appeàred thàt irisîde 
•ai such coal cars.there is atJ!,irpn bracé rod which rûns across the 
car to support the sîdes of the car agàirist pressure from the load. 
One end of this brace rod hàd broken'loose, and 'the loose end was 
);ianging in looped ahape over the end oî the car;, the loop end form- 
ing something of a hamdle just above the hàndhold which the plàintiff 
suppQsed he had hold of. The negligeince of the railroad company 
was in the présence of this: looped broken tie rod, hanging over thè 
end of the car in a situation likely to deceive a brakeman endéavoring 
to support himself, especially in the dark, upon' thfe grab iron, and 
so the jury was instructed. ' ; 

This action was pfêdicated upon section 3365-21, Rev. St. Okio, 
which. m^kès proof of an-îttjury to an employé by reason of any de^ 
fective car or "attachmenï thereto" prima facie évidence 'of negli^ 
genee; there being a stâtûtory presUttlption from an injury due tô 
such defect to an employé that the company had knowledge before 
and at the time of thé injury. It is not plain just what is deemed the 
error in the instruction ôf the court în respect of this statùtory pre- 
sumptioti of négligence:. - In the brief, counsel seem to lay stress upon 
the fact that the court said that, if the jury was satisfied that |hé 
accident happened subàtaiHtiàlly as ûie plàintiff claimed it did, the de- 
fendant was négligent. ■ But thiS mûstSe taken with its context. The 
court had' before explained that the Ohio statute raised a presump- 
tionof négligence from évidence of ah ih jury from a defect, and 
that it would devolve "upon the défendant to introduce proof to re- 
move the effect of that prtSumption of négligence arising out of that 
fact." .He. also followdd the statemeht particularly complained of by 
saying: ; ' ' 

"Because then we havé the- case where an accident happened and lnjm\y 
réfeultéd îiï conséquence' of a defectjve a,ttachment 6î à car operated by the 
défendant; or of a defect in a car opefkted by the défendant, abd the resijlt 
would be that the défendant would hâve to offer ^testimony to exîcuse thafideg- 
ligenw;. that is, that would he the prima facie:^tu8 of if 

, . \i.nF.—5i _ . ■ ; , : ^ ... . ■ ■ 



802 171 FÉDÉRAL HEPOBTEE, 

Further explàîning, he added': 

"Â presumption of négligence would arise from that proof, and It -would 
fall upoj; the défendant to introduce proof to the contrary, to an extent 
suffielent to remove thé éffect of that presumption of négligence arising out 
of th^tfact" 

Irt ivlunk V. Hocking Valley Ràil^yay Company, 74 Ohio St. 125, 77 
N. E-^ÎÇS, it is said, in..reference to this Ohio statute: 

"Bnt, whfle the effect oï this statute in the cases to whlch its provisions 
applyi H to 80 môdlfy thè fuies of étldente as to make the proof of such 
defect prima facie évidence of negllgenœ on the part of the corporation, yet 
this statute aelthep changes nor affects the rule as to ihè quantum or de- 
guee bf «Tldencs Bufficle»t''<Jr necessarytb rebut or cohtrol the prima facie 
case thus raised. The gênerai rule would seem to be wèll establlshed, byan 
almost unbroken Une of authority, that to rebut and destroy a mère prima 
.f,aciej^ai^;filje,pa.rty;flpoii:whom rests the burden of repelUng its effect need 
only io broduce sucti anjpunt or deg,rge of proof as wlU CQuntervail the 
presilttiptldii ftrlsihg tUerefrom. lû ptheir words, it Is sufflclent if the evl- 
denoeoffèred for that^ pnri)oSiê coùnterbàlance thè erlderice'^by which the 
p^lma .f âjclp case Ismàdeoufc and establlshed. It ûeeid liot overbalance or 
outweIgh|_!«:.i. Smith v,. Sac. Co.( 11 Wall. 139, 20 L. Ed.; 102; Stewart v. 
Lansihg, 104' Û. S. 50,5, 26 L. E^. 866; Foster v. Hall, 12 Pick. (Mass.) 89, 
22 4Jii. Dec. aOO; Rallroad Co. v. Brazzil, 72 Tex. 233, 10 g. W. 403." 

.This court, in Tôkdo, St. Li & W. R. Co. v. StarPlouring Mills 
C^,, a46,Fed. 953, 77 ^C. C. A. «03, and Shankweiler v. Baltimore à 
O, Ry.;Goi, 148 iEed. 195, 78 C.,C. A. ;353, acceptée this as a proper in^- 
terpretàtioaof this ^statHite: • :Their« wasno affirmaltive error in what the 
courit did say, and, if the plaintiff in error had desired anything more in 
rçfereiîce to ,the degme of proof which would be sufficient to counter- 
bal,ance the: statutory presumption,. thereshould hâve been a. spécial rer 
quest upon that matter. No such request was made. : 

3t"iTlje de.f ?pdant - sfiMîght to reibu^i.the presumption of négligence 
by, évidence of récent inspection. Therewds, évidence tending to show 
that this. car had béeninspeçted on the day of the accident, and that 
the inspectprs had no,t idiscovprçd this broken tie rod, and that such a 
conditio|i, if it had existed wheuithe "inspection was made, was one 
oiE sutdi^; pJ3;Vipus charactér that it coytd not hâve èscaped observation. 
From ,tljisi évidence it was claiined', that the defeçtivie attacbment 
origin^tçd after the inspeçtioPt and, if so, was sorecéfnt as not to con- 
stitute évidence of négligence- i , i 

Tl>eîCO^rt,jin substanfif^; instrufited the jury that thedefendant was 
not a gua;-antor "oi the safety of instruixientalities and the attach- 
ments iUpon ks cars." h'ïi," said the court, "that inspection was then 
suitably.andprGperly.pi^de, and this defect did not'agpear, and did 
not exist a,t:that time, ;th.en I charge, you that the défendant used ordi- 
nary carve. But the merefact that it had suitable' inspectôrs, and that 
its inspectors inspected, dpes not carry with it, of nfecessity, thé con- 
clusion that the car was properly inspected. It is for you to say 
whether or^ not, upon ail of this tçstimony, the presumption that this 
car waîs defective at the tirtiç of the accident nàs bçen removed by 
their testimpny showing the kind and extent and time of inspection." 
This was a full, clear,iand sufficient charge upon this sUbject. 

Plaintiff in errér-sâys that itwas error to charg-ethe jury upon the 
subject at ail, that the évidence showed that there had been a- proper 
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311^ -reasonable inspection, upon the very day of- the accident, and that 
the jury should hâve been instructed to find that the défendant had 
donc its duty in the matter of inspection. We .shall pass by the as- 
signments of error based upon what the court said about the duty of 
inspection.: -None of thèse are good, if the question of whether, 
under tbç évidence, there had been a proper and careful inspection of 
this car, vi^as éne for the jury. 

There .wa,s anequest that the court should say to the jury that if 
tliey b'elieyed the evidencp of the witneiss Zèlenâk, oné of the inspectors 
at th;e coàl tipple track, whose duty:it was to inspect this car, they 
shpuld,:^eturn a verdict for, thg défendant. This required the court to 
elirninate , ail other évidence, direct and circumstantial, which bore 
upon the fact of a, proper inspection. If, as the court sàid to the jury, 
this broken tie bar hung overi the end of this car in proximity to the 
handhold when this inspection was njade, it was négligence not to sée 
it. A.pÎTpper inspection, a,s the court said in another place, would hâve, 
disclps^d, it One of two things was plain. Either this condition was 
brought about after the inspection relied upon, or the inspection was 
carelessly m^de. 

Against;^he conclusiveness of the évidence of inspection there were 
thèse facts: First, that this witness Zelenaksaid that he was one of 
twp who iij^pected together, he on one side of a train of cars and his 
a^sociaf^eon tbe other. Wa:s the court to assume that what Zelenak 
saw or ought to hâve sçeh upon one side of thé train was ail there 
was to seet Second. .Neither Zelenakj i ,nor his coUeague, hâve any 
recoliection of the inspection of this particular car. It was in:evi- 
dence that they inspected^ach day,. between them, a great manycars. 
In such circumstances. it was only possible for them to testify as to 
their practléè of markittg à car as in, bàd brdei-, and reporting ëv- 
ery sùcb car, in a record kept by th'ém', and that this car wasnot so 
reported^pii the record bpok. , As ^gainst the inference, from. the 
failure of the inspectors to discover this broken rod, that the con- 
dition was a récent one which occùrred after the inspection, therè 
wa,s evidenqe that the brpken end of the tie rod indicated from its :ap- 
pearance an pldi bre,a}{. , ;, : . ,.: . 

. The ruleof ordinar^' çare is applicable to this.tnatter of: inspectipn. 
That ruie dpesnot demand an impraçticable inspection, such as would 
uni^asonably çripple or embarrass the usual and custoniary opération 
of a r'ailroaq, and an inspection such as usually ina.de by well-regulated , 
railroads will.be ordinarycare. J.. C. Rd. Co. v. Goughlin, 132:, Fed.^ 
801, 65: C.iC.- K. 101; ,Shankweile]-:v..B. &,0. Rd- Co., 148. Fed, 195,' 
7^ C. C..À. 353. Çut the négligence ,Qf an inspecter is the négligence 
of the .Company, for the duty is one nondelegable. Felton v. BuH3ird,i 
94 Fed, 781, 37 Ç. G. A. 1. Having in mind the;gfeat number of cars 1 
which the inspectors were required to inspect at this point each day, 
thé ffict that the inspectors had no mempi;y as to the inspectipn of this ' 
particular car cind could rçly only upon their usual course of business, 
and also the évidence pf.thç witness who examined the brace rod; which . 
produced the mischief that the break in the rod was an old one, it; 
was not error tosubmit the question of the reasonableness of the man- 
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ner of inspection and carefulness with which it was donc to thè jury 
for their opinion. For evèn a stronger reason it was not error to re- 
fuse td put the case to the jury upon the credibility of Zelenak and 
the sufficiency of his évidence âlone. 

3. Whether the plaintiff was himself in the exercise of due care in 
endeavoriijg, as he did, to cross the front end of a coal car, upon which 
there was no platform or end sill, was a question for the jury. The 
se<:ondTequest for a spécial charge, in substance, asked the court to tell 
the jury that if the plaintifif had two ways of getting into a position 
to signal the engineer, one of which was practical and comparatively 
safe, "and the other to" pass over the deadwood of the car to the other 
side, atid that such method was a dangerous one, that the choice of 
the latter woiild be négligence, barring a recovery in this case." This 
was a right principle, but not applicable heré in the narrbw form stat- 
ed.; Jt tgnored thè effect of a- situation which might leaVe no time for 
a comparisonof dangers attd a choice of means. It wàs plainly the 
duty of the plaintiff to stop thie backing of thèse cars oilt'upon a track 
not intended for such use.^ He found, after he mbunted the corner 
step of the forward car upon which he rode down from the tipplé 
track, 4:hat he had thrown a switch which led out to a storage track. 
He could' not, owing: to. a curve, fully observe the. condition of that 
traiCk, and says>^!the cars were being sboved down a tfàck upon which 
"cars were being placed." ■: Acting upon this thought, he adopted the 
nearçst asid apparently quickest way of getting over to thé engineer's 
sideto signal a stop. Upon: this aspect of the case the court told the 
jury,:, . • ,■,-:,,■ U lo - 

"It yoû flnd that the plaintiff, at the moment When he conceived it to be 
his duty tojconvey a signal to the engineer to instantly stop, appreheuded that 
there was tjireatened danger, : or conceived a necesslty for unusually quick 
and expéditions actioû, selècted of two ways one that was not as safe as 
tlie other, you'will consldçr, 4n determinlng whether or n6t he was at that 
timè éxerdsing ordinary care for his own safety, what was the eniergency, 
if any, that presented itself to him, and what kind of conduet you hâve to 
demand of him under those cîrcumst^nces." 

There 'ivas no error in this, for there was évidence tending to show 
a reason for quick action, as well as some évidence that the way he 
went wàs aproper way. But it is ufged that, as the mistake made was 
plaintiff's mistake in thrdwîng the wrong; switch, he is not entitled to 
the benefit of any emergency claim. ' The mistake was not a culpable 
one. There was évidence tending to show that this was the first time 
he had ever done switching work at or near this coal tipple. But that 
mistake was the remote and not the proximate cauSe of the injury. 
The defective attachment was the immédiate and proximate cause of 
his hurt. That was sustaitiéd in endeâvoring to discharge his duty 
to the Company uhder thè immédiate conditions,' and not in an endeavor 
to save himself. He was at the time called upon to do something at 
his post of duty. The rule of care' which "was applicable to him at 
that momeiït was that which màkes reâsonable allowance for a sud- 
den call for action, not permitting delayor time for making choice of 
means. ■.' ■' ' ' '' 

Certain àssignments of error are predicated upon évidence exclud- 
ed or admitted over objection. One relates to the exclusion of certain 



ADELBERT COLLEGE, W. R. UNIVERSITY T. WABA8H R. CO. 805 

parts qf. an ex parte affidavit made at the instance of an agent of the 
Company getting up such statements shortly after plaintiff's injury. 
Kieley was a witness for the plaintiff in error, and had been an eye- 
witness. In this original affidavit it appeared that he had said, re- 
ferring to the plaintiff at the time he fell : 

"That he rode stirrup until he reached the trestle, and, I judge, got scared 
When trestle got so high as to make him think he might get slde-wiped witli 
trestle. He then ruade a move to corner of car, and hls lantern fell, and 
he was under the car." 

The statemerit, "I judge, got scared," etc., was excluded as a mère 
opinion. There was no error in this. It was not a statement of fact 
and the opinion was irrelevant. : 

The plaintiff was asked if going across the end of the car was the 
proper way to go. This was objected to. The objection was gênerai, 
and no reason for the exclusion was given. If the objection had been 
made to the form of the question, it was good; but in that case it 
ipight haye been renewéd, so as to call for the knowledge of the wit- 
ness as to' the usage or custom. It has beèn many times decided that 
objections, to évidence which fail to point out the ground of objection 
afford no basis for the assignment of error in this court. "The ground 
of the objection," said Judge Day, now Mr. Justice Day, in Merchants' 
Insurance Co. v. Buckner, 110 Fed. 345, 346, 49 C. C. A. 80, and 81, 
''''should be disclosed, in order that the court may aet understandingly 
and correct the error, if one has been made." See, also, B. & O. Rd. 
Co. v. Hèllenthal, 88 Fedl 116, 31 C. C. A. 414. 

In Bufton V. Driggs, 20 Wall. 125, 133, 22 L. Ed; 299, it was said: 

"It is a rule of law that vhen a party excepts to the admission of testi- 
mony he is bound to state his objections specifically, and in a proceeding for 
error he IS; conflned to the objection takeu. If he assigna no ground of ex- 
ception, the mère objection cannot avail him." 

This ruling applies to several of the errors assigned. The other as- 
signments relating to évidence hâve been examined. Many of the mat- 
ters were within the discrétion of the judge, and as such show no such 
abuse as to constitute réversible error. 

The errors assigned, and not specifically referred to, hâve been con- 
sidered. It would be idle to deal particularly with them. They are 
âll overruled. 

The judgment is accordinglv àffirmed. 
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WABASH R. CO. et al. 

PIERSON et al. v. SAME 

(Circuit Court of Appeals, Sixth Circuit July 13, 1909.) 

Nos. 1,907 and 1,908. 

1. COUBTS (§ 366*) — FEDERAL COXJRTS— AtTTHOBITY OF DECrSIONS Or STATE 

Courts— -Construction oe State Statutes. 

The rule that a settled construction of a state statute by the highest 
court of the state is binding upon and will be followed by the fédéral 

*For other case; see same topic & § nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ladexei 



courts injplIçS(that,the state , décision must hâve been one based alone 
Bpon thfe stëtuté construéd and wMch' dli not invol^é èxtraneous condl- 
■' tlons. ' : .. ^i ■ " -i ; , i, ■, 

[Ed. Note.-iFOr dthèr cases, see Courts, Cent. Dlg. S 957; Dec. Dig. § 
■ . ' 366.*] ,f! ;:;f;i ■,,,:, !.■;.■.■■-. 

, 2. Courts (| 366*) — Fedebal CouKTs-^AtrrHOEiTY or Décisions of State 
Courts— CoNS|Btrc;noN of State Statutes. 
The rulethat fédéral courts wlU apc^pt arid foUow a construction of a 
. , State statute by the hlçliest court of tbe state Is not obligatory, where 
sùcb construction was inade after rigbts Involved had accrued, although 
they wUl lean toward an agreement wlth the state court. 
[Ed. Note.— For othcr cases, Sfie Courts, Cent Dlg. § 957 ; Dec. Dlg. 
.r,,-l^6,*] . ,, . ;,, . -, ,|, ,.■ .,, 

8. Courts (§ S70*)>— Feuebai, Courts— Authoeity oî Décisions of State 

, j CpTjBTs— CoNSTRUOT'ioN OF State STA-ipTES. 

,, A subordlnate fçdéràl court Is' bdund to follow a construction placed 
' tipon a state statute'byithe Suprême Court of the United States In a suit 
inVoIvlng the Identièal i question, notwlthstandlng a contrary décision by 
the Suprême Court <of the state, rendered Jater and aftér the rlghts in 
suit affected by suct» décision had been acqUlred. 

[Ed. Noté.— For other cases, see Courts, Cent. Dlg. | 953; Dec. Dlg. 
,§370.».- ■ ■.■■ '■• -' -, ,, ■ ,' '''' ' 

' Goricluslveness of Judëinènt bôtwêén fédéral and state • courts, see 
note to Kansàs City, Ft. :S. & M.> E. Co. v., Morgan, 21 G. Ci A 478 ; Union 
&; Hantera' Bank V, City of Memphia,; 4? C. C. A. 468.} 

Apî^al from the Circuit Court of the United States for the Northera 
District pfOhioi ' , 

The questions hère inrolved arose undeB Intervening pétitions flled in 
ths con^lidated mortgage iforeclosure suits,; ^t^led "Jessnp.& ICnox v. Wàbash, 
St Louis & Pacific Rallway and Others/* The intervénèrs are the same 
wiioi prôsëcuted thelr cialms in the state- courts of Ohlo to a deciee In ac- 
cordante with their' Insisténce. Upon a wrlt ot error fr»m; the Silpreme 
Court' of the Uiiited StateS; ^the deCree Avas reversed for want ofjurisdictlou 
In the state court over the roads soughito be subjected;' the property being 
withln ,the «scluslve Jurisdlction of the court below. Wabash Rallway Co. 
et al. T.' Adelbert Collège et' al., 208 U. S.' 38;' 28 Sup. Ot 182, 52 L. Ed. 379, 
andildi, 208 U. fe. 609, 28 Sup. Ct 425» 52 L. Ed. 642. After. the décision 
last clted thefee Interventions were flled. : r 

The Toledo & Wabash Rallroad Copipany was a consoUdated road, organlzr 
ed under the laws of Ohlo and Indlana, iind Included the road of a formef 
Ohld Company and the conhéétlng i?<>âd.C)f a former Indlana compahy. That 
Consolidated Company, In 1862, Issued à: séries of coupon-bearlng negotlable 
notes which aggregated $600,000. They were wholly unsecured tfnd dlffered 
from the gênerai unsecured indel(tedness,;Of :that, compapy -only in the fact 
that under certain clrcumstances they werè, at the option of thè holder, 
convertible into stoclî. Thèse obligations matured In 1883 and are wholly 
unpald, together with Interest slhce 1874. The appellants hold about one-half 
of the entire issue and now ,assert, that a lien exists in favor of thls séries 
6Ï notes agâinst the original Ohlo divlslpn of the Toledo & Wabash Rallroad 
Company, whieh is superioi^' to evèry irièumbrance upon that division, by 
mortgage or otherwlse, whiçh is subséquent in date to August 1, 1865. 

The lien asserted is claimed to hâve brlginated ou that date lu consé- 
quence of-' a consolida tibn .Which was then consnmmated with. three Illinois 
rallway companles, owning comjecting lipes, whlch, with the road of the 
Toledo & Wabash Company, form'eil' a continuons Une to the Mississippi 
river. Thenew company thus organlzed was known as the "Toledo, Wabash 
& Western Rallway Cornpany." 

'This consolidation , 'was had under the laws of Ohlo, Illinois, and Indlana. 
The! 'Ohlo Btatute then in force tvas tbe-iact of April 10, 1856, and is sub- 

*Forotbér«(usea see nuue topic & S hvmbbji lu Dec. £■ Am^ Dlga. 1907 to date; & Rep'r ladexea 
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Ktautlally that embraced' în Bâtes' Ohio statutes, §§ 3379 to S3S4, inchisive. 
The relevant section (3384) Is In thèse words : 

"Upon the élection of the flrst board of dlrectors of the company created 
by the agreement of consolidation, ail and singular the rights, privilèges 
and franchises of each of the companles to the agreement, and ail the prop- 
erty, real, gêrsonal and mlxed, and debts due on account of subscriptlons of 
stock, ot other things in action, shall bé deemed to be transferred to and 
vested In such new company, without further act or deed; ail property; 
rights of vcây, and other Interests, shall be as effectually the property of 
the new company as they were of thé Companles parties to thé agreement ; 
the tltle to real estate, elther by deed, glft, grant, or by appropriatlbns under 
the laws of thls state, shall not be deëmed to revert or be Impaired by 
reason of the consolidation ; but ail rights of creditors and ail liens xspùti 
the property ofeither of such companles, shall be presérved unlmpalred kH'd 
the respective J companles may be déeméd to be in existence to préserve 
the sainffç and ail debts, llabilitles and duties of eithèr of saîd companles, 
shall thenceforth attach to the new company, and be eijforeed against it 
to the'same extent as if such debts, liabllitles and duties had been coutracted 
bylt." ' ^ 

The agreement of consolidation, after reclting that the contractlng parties 
had agréed to consClidate their i-oadS, property, and capital stock into oiie 
company, set out'ïtiat: "The Toledo & Wabash Railwa:^ Company enters 
into: sàld -consolidation on the'folloWlng basi% Viz. : That the capital sHoBId 
be |10iOOO,000, composed as follows: • j . . . 

Fi^st mortgage bonds ..... , ..........$ 3,4OO,0(6o!: 

Second mortgage bonds .......:..., ,;..,.! . . 2,500,000 

CQnjiertible equipmênjt bonds .....,..., , OOOiOOO 

Convertible preferred stock 1,000,000 

Common stock 2,500,000 



?10,000,000" 



It also jprovided- that ail the rights, franchises, property, debts, and 
choses in action of the respective eouipanies sbould vest in the Consolidated 
t:ompany. 

The important feature of this agreement was in thèse words : 

"It is further agreed tliat the bonds and other debts hei'einabove speclfled, 
in the mahner and to the extent specified and not otherwise provided for 
in tÏÏis agreement, shall, as to the principal and interest thereon, as the 
same shall respectively fàll due, be proteeted by the said Consolidated com- 
pany according to the true meaning or effect of the instruments or bonds 
by whiqh such indebtedness of the seyeral consolidating companles may be 
evidencéd." , 

The Convertible equipment bonds referred to in this agi'eemeut are the 
séries of ' negotiable coupon-bèaring notes, for which a lien is now asserted 
in this .proceedlng. 

After this consolidation other consolidations, not necessary to bere mention, 
oçcurred, and mortgages, securing large issues of bonds, were f rom lime to 
tlœe made by one or another of the^ successive consolidated corporations. 

Finally, defaults oecurring, foreelosure suits were filed in the Circuit Courts 
of Indiana, Illinois, and Ohio. Ôh March 13, 1899, an Identical decree of 
sale was made in the sever^l Circuit Courts, under which the roads of the 
several constituent or consolidated companles were sold. The decree under 
which the Ohio division of the then last consolidated company, the Wabash, 
St. Louis & Pàclflc Rallwày Company, was sold, was made lu a case styled 
"Jessup & knox V. Wabash, St. Louis & Pacific Railway Company." Under 
that decree the consolidated roads were; sold as a whole to a purchasing 
committee representing mortgage creditors. This purchasing committee or- 
ganized the Wabash Kailway Company, .and tumed the entlre property over 
to it, and that company bas ever sincé béen in possession aud is one of 
the appeilees heré. 
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■ The sale.was (ree ftoiUithe lien of the forecjosed mortgages, biit was made 
sub.iect to the debts and liabilities of the recei.vership aud-to ail other claims 
whlch might.be establisliedagf^inst the propqrty, or, allowed. in that cause, 
with the rlght resei'ved, to, the court to retake possession j and resell it if 
any claim adjudicated by tlje , court shoul4 npjt be paid by the purcliasers. 

At the time pf; this-defiree,.,there had b'een asserted in ithat .case a claim 
by James CompjtQn to a^ Ijej,» i under a deçree in his favor by the Suprême 
Court of Oliio, as a holdjei;. of,:apart of the séries of convertible equipnieut 
bqnds issued byithe Tojed© .&,vWabush Rallway Company. The, opinion of the 
Ôhio cotirt as to Coœpton's lien may be seen iu 4^ QJiip St. 592, 10 N. 
E. ,110,, IS N.'.É..380. ':/.:, , :, •;.' .; • '. 

iHi3, rights, not haviijg ,been determlned at tlie date, of the decree of sale, 
were rçserved in terms; whlchi were sub^^uentiy . construed by , the . Suprême 
0oùrj;.,a,S imposlng an obligation payable next: af ter the two senior mort- 
gages iiipon the Ohio division, The, history, character, and place of this 
Compton judgment is set ont in détail in the case of Oompton y. Jessup, 
167 U; S. 1, 17 Sup. Ct; 795, 42 L. Ed. 55, and référence Is hère made to 
that opinion. Accordingîtp the mandate; in that case, a decree was entered in 
the court below, requiring an aecounting by the Wabash liailway Company 
o£ the net leamings of the; Ohio division of its said railvrayfor the purpose 
of ascertaining the balaiiee, if any, due to it under the mortgages upon that 
division superior to the lien under Oompton's decree, and the caçe was pend- 
ing, under that aecounting, vyhen, on June 9, 1908, thèse appellants filed in- 
tervening pétitions, whereln they asserted a lien identical with that' of 
Compton and a right to share witli him in the proceeds pf the sale of 
the Ohio division af ter the lien' of the tWO mortgages had been discharged. 
To thèse pétitions the pnrehasers, the Wabash Raiiway Coriipany and Eli en 
Compton, as executrix of James Compton, demurred. The ' demurrers were 
sustained, ■ and the intervening pétitions dismlssed. 



Lawrence Maxwell and Mnrray Seasongood, for appellants. 
J. G. Milburn and Rush Taggart, for appellees. 

Before LURTON and SEVERENS, Circuit Judges, and KNAP- 
PEN, District Judge. 

LURTON, Circuit Judge (after stating the facts as above). It must 
be conceded that Compton's claim to a lien upon the Ôhib division of 
the Toledo & Wabash Raiiway, when asserted by him in the suit of 
Jessup & Knox v. Wabash, St. Louis & Pacific Raiiway Company, 
stood upon a vèïy différent footing from that of the appellants, who 
now assert a lien against the- same divjsion. That the appellants are 
holdersof some of thesame class of bo,nds as those upon, which Comp- 
ton's original claim rested is true ; but Compton's claim of lien was ad- 
judicated in his individual suit by the Suprême Court of Ohio. See 
Compton v,^, Raiiway CoMpany, 45 Ohio St. 593, 16 N, E. 110, 18 N. 
E. 380. That court adjudged that he, had a lien and accorded him a 
decree for the sale of that division, subject only to the prior divisional 
mortgage thereon. That was his status when brought intd the gênerai 
forecldsure case condùcted. by the véry mortgagees who had been de- 
fendants to,his action in, the Ohio court. When so brought into that 
court, he, by proper pleading asserted the adjudicated lien and the right 
to a sale accorded him by the Ohio court. His lien was denied by 
the other lienors proceeding in that case. Before the issue thus made 
was determined, the court ordèréd a sajç çf the entire line of raiiway, 
including the Ohio division against which Compton was endeavoring 
to enforce the Ohio decree. To a sale in advance of the détermination 
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of the issues rriade as to the lien asserted by him, Compton objected, 
whpreupQti the; sale wasprdered upon the. condition, that: 

"If it slionld be adjudged by this court that thé decree rendered by the 
Suprême Court of the state of Ohio, in the suit brought by said James 
Compton agalnst the Wabasb, St. Louis & Pacifie Rallway Compatiy and 
others, referred to in the pleadings herein, and the lien thereby declared 
and adjudicatè'd in his f avor, continues in full force and effect, then the 
purchàser or purctiasers at auy sale or tsales hereunder of that. portion of 
the prbpertj' sold, covered, and affiected by sald lien or the successors in 
the title of sald purchàser or purchasers, shall pay to the said James Comp- 
ton or his soiicitors hérëln wlthin 10 days af ter tlie entry of the decree 
herelii in favor of said James Compton, the sum of $339,920.40, with Inter- 
est from May 1, 1888, being the amount found due on the equipment bonds 
by him owned, by the Suprême Court of Ohio, in his said suit ; * * * and 
in default of such payment this court shall résume possession of the property 
covered and affected by the said lien of the défendant, James Compton, and 
enforce such decree as It may render herein in his favor by a resale of such 
property or otherwi^e as this court may direct." 

Shortly after the sale the Circuit Court adjudged Compton's lieit to 
be a valid One, but àccotded to him the single remedy of rédemption 
of two Ohio divisîonal môrtgages and the two Indiana divisional mort- 
gages. Upon appeal to this court, the judges were not agreed as to 
thè remedy and ' certifîed Certain questions to the Suprême Court. See 
Compton V. Jessup, 68 Fëd; 263, 15 C. C. A. 397.* The response 6i 
that court is found in its opinion. Compton v. Jessup, 167 U. S. 1, 
38, 34, 36, 17 Sup. Ct. 795, 43 L. Ed. 55. , 

As exhibiting the quite exceptional character of Compton's claini 
and rights, this court, as groUnd for according Compton a remedy by 
rédemption rather than resale, pointèd out that there were outstanding 
many other obligations similar to those which had beén the basis for the 
Compton judgment, and that the purchasers ought' not to be subject to 
other piroceedings and othèr resales if such equipment bonds should be 
held liens identical to that of Compton. To this the Suprême Court 
said, at page 34 of 167 U. S., at page 807 of 17 Sup. Ct. (43 L. Ed. 
55): 

"The appréhensions expressed in their brief by the learned counsel of the 
appellees, that because of the absence of the other holders of the equipment 
bonds, the purchasers or their successor, the Wabasb Railroad Company, 
may yet be subjected to their claims, are without foundation. It would 
seem that their claims were disposed of by the decree of this court In the 
case of Wahash, St. Louis & Pacific Rallway v. Hani, 114 U. S. 587, 5 Sup. 
Ct. 1081, 29 Li'Ed. 235, where it was held that the proijerty sold under the 
decree of foreclosure is not subject to any lien in favor of the holders of the 
equipment bonds. We think it quite plain that Compton is the only party 
havlng an interest in and a right to enforce the decree of the Ohio Suprême 
Court. The provision contained therein assessing the amount of his claim 
as to the amount of the bonds held by him shows that the decree was Intend- 
ed to opéra te solely for his beneflt, and the direction that the proeeeds of sale 
should be brought into court, to abide its further ordér on the footing of the 
decree, is the order usually made whèn a sale is hiade by an officer appointed 
by the court. Such a sale mlght resuit in a sum in eXcess of Compton's claim, 
and, in such event, there would be room for a further order of the court." 

Again, that court said : 

"Compton's claim, in its présent status, çonsists of the decree of the Ohio 
etate court in his Individual favor, fixlng the amount of bis debt, and decree- 
Ing a sale of the Ohio property, and of the decree of sale of the Circuit CoMt 
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of theTJoited States affirinlng tlie decree .of the OjMo court as to the validity 
iiDd amount of the claim, aiid providiug tjiat if it shoùld net be paid by the 
pui-chasers, Ooiiipton sh'otild bave à rlght to a sale of the Oblo road or to 
some équivalent remedy." 

With respect to the remedy, that court answered: 

"(1) That the dèçree of.sale of Blarch 23, 1889, confers upon Compton, In 
event that hls clàim shaji uot be paid by the purchasér, the right to a deeree 
of resale of the property situated in Ohlo and covered and affected by hls lieu. 

"(2) That, in eveht of such sale, and in applying the proceeds thereof, Comp- 
toh wlU be entitled to arj account of the net earniugs of the Ohlo division over 
and, above ajl opei;atlng expeuses, taxes paid, and cash paid, If any, in ré- 
demption of recëlyer's . certlfleates and other expenses properly chargeable 
agaihst the Ohjô division, 'which net earniugs shoùld be deducted from the 
iamount due on the tivo prior mortgages op sald division." 

, When the ma/ndate of the Suprême Court came down, a deeree for 
anaccounting was entered as required, and this accounting had been 
gping-on for some eight y^ars when thç intervention of thèse appellants 
w^s.filed, asserting a lien of Uke character to that accorded Compton, 
and a right to participate with him in the proceeds of any resale of the 
Ohio division. 

In yiew of the exceptional character of Compton's rights under the 
dçcree^,ja.djudicating,them, and especially under the deeree upon which 
the pending' account was being taken, it has been insisted vvith much 
force that appelants hâve no right to intervene under decrees mtended 
to opera,te, solely for his; benefit. 

Agaiii,4t has been urgefl, with quite as much earnestness, that the ex- 
traçrdinary delay of thege complainants in' coming into the foreclosure 
case.is lâches of ,such serious character as to rêquire their exclusion. 
■ ■,: ThegC; questions, we shall, for the présent, pass by without décision, 
for,, if the appellants hâve no lien to assert thèse questions will be un- 
important-, , ! V ■ 

Wei C£ane,,then to fhe ' question of the lien of the eqiiipment bonds 
held by the appellants. Confessedly no kind of lien or security existed 
when theçe obligations were issued by the Toledo & Wabash Railway 
Company. The claim is that in 1865 a lien to secure them arose, un- 
der the Ohio statute reguiating the consolidation of railway companies, 
in consequeftce of the Consolidation at that time of the debtor railroad 
Company ,w,iththree Illinois roads, and the organization of a new cor- 
poration known as the "Toledo, Wabash & Western Railway Com- 
pany." ' 

The relevant , section of this consolidating act, being section 3384, 
Rev. St.; (3hiGtirhas been heretofore set out, 

From the consolidation; by direct effect of the section referred to 
thereresults : First, that ail of the property of each of the constituent 
côiïipatjiès iS; vested, without deed, in the new conipany; second, "the 
rights ofcreditors and aU. liens are preserved unimpaired, and the 
debts and liabilities' of eaCh of the old companies thenceforth attach to 
the new corporation and are enforceable, to the same extent as if said 
debts, Habilities and duties.had been contractèd by it." , 
"...1^ is tobe notiG^d,',ho>v.çyét-,,'im,fli,è statute does npt déclare that the 
debts of the consolidating con:^pâti)és,th«8,attaching:to the new organi- 
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zaHéh cbnstitùfê a lieti 6f- Chargé' ûpon thé ptbpëKy''oï thé new coni* 
pâny. ■ ■ ■' " '■' ' ■''■ \ ' '^ ■ '' ■• ■■■' ■ 

•' The^effect of thig = stat'ute and' of the aigféenlènts'bëtween the con- 
solidating compariies fôYrthe pufpose of tônsummktîng a cohsolidâtion 
hais been twice beîot'e icèWirts of the highest ihîportance. The first was 
thàt' of the Wabàshv'Sï.''LotiisJ'& -Pacifié kailway Compahy v. Hàrti^, 
114 U. S. 587, 5 Sup. Çt. 1081, 29 L. Ed. 335, in which certain of the 
samé serres of équipméfnt bonds' feere inf olveti were held'rioï't» consti- 
tuté a hén or;eharge ëithër ùnder the Ohib Statute nor lindër the con- 
solidation àgrèemeni:; - Thrëe. years thereaf ter the same question fcatnè 
before the Supreftie Court bf Ohio in Gompton v. Wabàsh, St. tbiliè 
& Pacific Railway.Cô.i'éS'Phiô'St; 593, 16 N..E. 110, l8 îï'. E. 38(J, 
wktn-fhât court refùSéd'tBàccëpt thé côficlusion'^f' the Hàtiî Case and 
held that ajien existed. . . ., . ;;■ ' 

Thfe'^'cbntentiôn noW^rtiadè is thàt the decisidri of the Ohio court is 
c'orièlu'$îve upon this èoui't, as â' construction àild interprçtâtîbri of thè 
Ghio^statute. - ■■"' ' . *'' 

That the courts of the United States will accept and apply the sët^ 
tled construction by the highest. court af the state of a state Congtitu- 
tioïii or statute is an elemental gênerai rule; A settled and' receivfed int- 
îër^refâtiôn of a, statç'^tatiitè .by' its own courts becomes as piuch> 
pari oi' the Jawof the state as",iï 'w^ittèn into the.statute itself. Greèn 
V. Neal, 6 Pet. 291, 8 Iv. Ed. 403; Fairfield v. Qailatin, lÔè U. S. 47, 
«5 L. Ed.- 544; Buchèr V. Railroad Co., 135 U. S; 555, 8 Sup. Ct. 974. 
31 L. Ed. 795; Forsyth v. Hammond, 166 U. S. 5(>'6, 518,17 SupV Ci 
665, 41 L. EA 1095; Bjyrne y. K.C. R..Co., 61 Fed. 605, 614, 9 G. G. 
À: eeq, 34 L.R. Arelâ; -Oîeat Soythèrh'Eite Proof Hotël Co^ v. 
Joneé/ll6 Fed. 793, 54'G..C. À.' 165,' afifirmedby Suprême Court, 193 

u."S; 53^; 34 Sup. Çt, 'ô'^e, 48 l. Ed.;î"?8; ; -;, ;", '.'"•" ' ' 

T^is ruie obyioiislyîrii'plies'that the state décision which is to f cire- 
cldsfe thé in^epëndent jud^ih^tit of a cou'rtofthë United'- States must 
havp tièen one bàsëd âldne tipOh'the stâtutç construed, ïdt, if efxtràh'é- 
otig conditions weire itlvolveà; the judicial itiihd was not applied tb' thë 
précise question, and ithe décision, tho'ugh persuasive, hàënot the ob- 
lîgatoty: eifféct of a d'eàr case bf staiJtitbry Constriictibn. Towri''6f 
Venièe V. Murdock, 9â U. S: '494, 23 Iv. >Ed;' 583 ; Tulare Irrigation 
District V. Shepard, 185 U. S. 1, 11, 23 Sup, Ct. 531, 46, L. Ed. itt 
See, àlso, Rbbè'rts'v. Ëolles, lol U. g. 119, 138, 2,5 t. Ed. '880 ; Byrne 
v.K. C.-Ry. Co.; 61 Fed'. 605, 614, & G. C. A. 6'6é, 24 1;. R.'Â. 693; 
¥hrëè States' Lumber Co. v.'Blanks l33 Fed. 479, 483, ée t. C A. 

353ii69;,t:,,R.;Â.;283.'';;:'V-; ■:.;"'• ',,:. ■'•,,■'■■'' ■ ' \ ,, '"'..,,; 

• Âside'frbm ail Cbnsicleràtion of the'bblig'ation of thiS cbtirt tb'ÎFbl- 
lpw;the;prior opinipn,'of, the Suprême '& upon the satfiè statute in 
the/fMânî Câsë, we do not , think the décision of t& Ohib Court in thé 
Coihptbn, Case is such^.clçar case of statùtpry constructjoh as tb'makë 
il pur jâ'uty to fb|lpW it wiihput regai-d tO arty'Opinibh wê niay eriter- 
t^în.as tpjtheprQper tb'^^tWtipnp^.tifi.é-'Qhiq statuts ' , ', 

^'^^ifé; fg^f- inferencé jÇrMn ';'the . arguritént of Jydge !^fit)sh'all is th^t 
\vh'ep .^ çiâtub proyidés^fî^^ the consolidation p 

à'.jeiiiJMl.new one, and,î||ippses ;'|ipp,ij .thé iiew orgailiza.Uop" thé'.dçft of 
iné oFa brgariizatiohSj'lhiat'a iiniVcrsal 1îën upon ail of me prbpérty 6f 



?12 171 FBDBItAL BSPOATBB. , 

the Consolidated Company is created by opération of gênerai prîncîples 
of jurisprudence, to secure ail of the debts of the old companies. If 
this be a correct 'construction ol so much of the opinion as deals with 
such a lien, independently of the consoHdating agreement that the new 
Company shall pçotect liiQ debts of the nierged corporations, it can- 
not be regarded^as a clear décision: that the lien was a purely statutory 
one. ■:.,"V"' :':/'•'. . A ^ ' .'■ . ' ' \ 

But undejj.thp well-settled rul,e of ttieOhio Suprême Cpurt, the syl- 
labus of thepase^^lone constitutesithe law of the case.ias agreed to by 
the majority ,of the members of ithe court Rule 6, Qhio, Suprême 
Court, préface 5 jphio St. vii, an^i x,.prefaçe 73,Ohioi St.,,6î' N- E. vii. 
If the syllabus {13 ambiguous, it pia-y^ be read in the ligtftrÇif the facts 
stated in theirép,(p]rt,,pf the casÇi"!i^^tte v. Lqckwood, 39 Qhio St. 141, 

145. _ ■■■ '■■■•_ \. ,. ::.,u.^":-y ' 

Turningvfthen, f rorn an ambiguiç-us opinion to the syllabus of that 
case, we find that following a statepient of the facts, incîuding thCiStip- 
ulations of the agreement forming the basis of consolidation, the syl- 
labus reads as foUows : :■: : i 

"That undet the Statnté of this stâtë to force at the time the Toledo, Wa- 
bash & Western nHalI-way CompaBy waS' formed by consolidation (1 Swan & 
C. St., 327), and t^e.atipiulatlon la tft^jagreé^i^ent.that thèse eauipment bonds 



should be prbteçted by the new comçarijr, -^hè holders of thèse bonds acqulréd 
the righttcCféai'W'.tfa* 



._ __,___/,tfae property elf;tiic cbmjpàny thàttesùfed them to be ap- 

plled to thétf 'payàéiît ; and,' the consolidation and thè agreemèrit belng œat- 
ter of public' recQfd,- the right Is avallàble agalnst ail persons deriving title 
from the conspli(^ted Company;" 

This ofïici^ls,|;fi,tementioif this. point decided, upon which the court 
agreed, mak^ ,^^^lear that the lien ; d^lared was the cornbined resuit 
of the consolidation under the stature and of thè stipulations which 
were the basiç,o| the agreement for the, consolidation. , , 

Whether Jjvdge-'^inshajl.was oic'dpiÀiof(,that the statU.te cireatèd the 
lien indepenc}Jeintl'y,.pf 'the^ stipulatiQnp of tne consolida.ting, companies 
is of little importance^ for: the couri: cpncurred only in a décision which 
cfe'clared a liem in, ponsequence of|,the^tatute and of thejterms of the 
stipulation. , It. is/therefpr,^: illogical to gay that the phio court bas con- 
strued this statute as Cf éaitijag a lien purély in conséquence pf the terms 
of the.Stàtute,/' 'r-,- ■; '.'^\.' i.' \- \' ,■/ '■ ,,,,.\.> ' ; 

Certain pbeepatîons of Judgés Taft and Lurton,; In tl^e séparate 
opinions of tljibpe'^judgés foijnd, in Cpipptp^ ^' J^ssup, 68 fèd. 263, 15 
C. C. À. 39,T,,ré!feifnng,tp jthé lien of Cbrt^ptorjj as a lien àrising under 
the Ohio statbté, 'hâve béen cited.' ' Nb question, was thenbçfore the 
court, whicb ÇiaJjed„for tjti.e Çonsidjeratipnj ^pf the ppiip4pn','of -the Ohio 
court as a ç4,se '(y.5pure s.'tatHto^yÇQnstriictiôp.' The références were in 
connection vrii%,iiié^gurnpntw-a-i Compton sbould fedèem, rfither than 
hâve a resale,rîii cphseque'nce of the façt._th9.t there wëré piitstàriding 
other bonds of t|i^ s.ame.5,erie^ bï equTpment' obligations as tbose lipon 
which Coinpton's'judgméntyvasbàsed,- '3,^(1^^, had nbt 

brought. in. such ôthéir^ libl'dprâ^ the ptiî;'àyei-, might tfe subjectéd tô 
bther 'demahds foi^'ik fesalé;<)f the Ôhip'^diyisibn tb ehfbtce their liens. 
This fear,, the 'gliptehiy'Cbiirt sàid, was Wi^but fouhdatïbni in vie'sy of 
tlîefact that ti^iïi|iipn was' jiroçe^ thé 



ADELBERT COLI^EGE, W. E, UNIVER8ITT V. WABASH H. CO. 813 

clecree of the Suprême Court of Ohio, according him a lien, and be- 
cause any such daim of liens by such ôther holders were disposed of by 
the Ham Case. That the court in that part of its opinion referred to 
did not refer to the "decree" in the Ham Case, but to the opinion, is 
évident from the context, for they proceed by saying : 

"Where it was held that the property sold uhder the decree of îoreclosure 
ia not subject to any lien in favor of the holders of the equipment bonds." 

Référence has also been made to like charàcterization of the Ohio 
décision ïn Columbus R. Co. Appeals, 109 Fed. 177, 195, 48 C. C. A. 
.275, and l'n Rice v. N, & WJ R. Co., I§,3 Fed. ,49'7, 82 C. C A. 447. 
Neither case called for ariy détermination of the question as td whether 
the décision in Compton v. Ry. Co., 45 Ohio St. 5Ô2, 16 N. E. 110, 18 
N. E. 380, Was based wholly'upon the statute involved,' or the statute 
in connection, with the agreement and stipulations of the'cohsolîdàtihg 
companies. 

The obsetrations of Chief Justice Marshall, in Cohen v. Virginia, 6 
Wheat. 264, ,398^ 5 L,'. Ed. 257, concerning' dicta, are relevant, where 
he said: '. 

"It is a maxim, not to \>e disregarded, that gênerai expressions, in eyery 
opinion, are tô te taken in connection wlth the casé inwhicli those expres- 
sions areusedi If they go beyond the ca:ae, they may bé respected, but ought. 
not to control the Judgment in a subséquent suit, when the yery point is pre- 
sented for décision. The reason of this qiaxim is obvloùs. The question ac- 
tually befor,e the court is Invèstigated with ' qàre; and oonsidered In its full 
extent. Other principles Which inay serve to lllustràtd'it are consldered In 
their relation to the case déclded; but .their possible bearing on ail other 
cases is seldom completely investlgated." ... 

But the rùie that a court of the United States will accept and follow 
a constructioti of a stattite bjr the highest court of a state is not one 
of universal application: There are niariy notable and well-settled ex- 
ceptions. Qne of thèse is that a court of the United States is not 
aibsolutely constrained to accept and follow a construction of a statute 
of the state by the cotjrts of the state, if Such construction was ma'de 
after rights had/accrued befôre' such décisions were announced, though 
it will leàn toward an agreement with the state coun. Burgess v. 
Seîigman, 107 U. S. 20, 3 Sup. Ct. 10, 27 t. Ed. 35&; Louisville Trust 
Co. v. Cincinnati, 76 Fed. 296, 301, 23C. C A. 334; Carroll County 
V. Smith, 111 U. S. 556, 563, 4 Sup. Ct. 539, 38 L. Ed. 5l7; Joiies v 
Great Southern Fire Proof Hôtel Co., 86 Fed. 370, 30 C. C. A. 108; 
Id., 116 Fed. 793, 54 C. C. A. 165, affirAied by the Suprême Court, 193 
U. S. 533, 34 Sup. Ct. 576; 48 L. Ed. '778; Julian v. Central Trïjst 
Company, 193 U. S. 93, 24 Sup. Ct. 399, 48 L.'Ed; 6^9. 

In Louisville Trust Company v. Cinicinnati, citâd above, this)COurt 
thus stated' this exception'. • - , ,,■ • . 

"A W!8lI-.gi?ounded exception exists whierp, «ontracts and obligations li^ye 
,been entqrejdi.nPQn before. thejce bas been ,^ny judlcial construction of ,,tbe 
statûtes uppn wihieb the <eontract or obligation: dépends by the highest court 
of the state,whose statute isi Jnvolved. In such a case, if a court of the Unit- 
ed States pbtains jurisdictien of a question; ïouchlng the validity, effect,,|Or 
obligation of such a çontract, it will, while 'leaning to an agreement with ;the 
,rtate , court,' «xerçise au,iu4ependent judgment, as to the validity and jneaning 
pf suçb çpntract, ajthough the meaning an^vftUdity o£ state statutes. may be 
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an élément in ,the :ca!se, and wijl not be bound to follaw opinions et tlie state 
couçt poflgtefllpg.such stftjtutje, if such décisions were rencLèrjed;atter th,e riglats 
inv'olyed in mejcôntrdveréy originàted." : i ,,!;'"'' 

-' The leadiiig' case' upon the siibj«ct is that of Bubgess v. Seligman, 
cited above. The action was onè'in which the rights in' issue depended 
upon a statuteiof ,Miss9uri; whiçh had notbeen, çotistrued. Pending a 
writ 6f ■ error to the Suprême Couft,; the Supremié Court of the state, 
in ^nother suit dépendent , upon . the same statute, , construed the stat- 
ute/cûntrary,"j:p thé.'ôpiiiiclh.çf' t^'é United States ^ Circuit Court. It 
was urged ispi' ,the ' Upited , States 'Sù'pïéme CoUrt that it was the duty 

;6f. that court to follôw this cohsti'uctionôf the stai;ute'involved. Up- 
ph this subject the.Cou'ft'said: , ■' '^ 'V . '!'■,,'■' ', ■ ' ' -\ 

"So, wlien,,çoi|ij;r^qts, .Rnàtransactioi^B Ij/^ve been eijitersd lnto,/and rights 

. liave ,a<erùea iaiéfeoii uiider à partlcular stàteof deciëiàn's, or Whe'n there hàs 
béfen'no'àedisloiiioi'^thélfe'éàte'-tribunàlë, the fédéral coiirts' 'pi'operly élàim thé 
rlght to adopt tlieir own interprétation of tlie law applicable to théicase, al- 

itljov^h à differentiliiteTpr^ltiation 'iSaybe ftd&pted, tfy, ^^, state courts ; ^f ter 

.suçh rights l^ave ^c,crued,;;,bHt eyen ii^, sueh: cases, for_the.,sake of harrnpny 
and to àvoid confusion, tlié fédéral courts ' will lean 'Howard an agreoiliént Of 
View with tbe state courts if the question seems to them balanced with doubt." 

In, Carroll County V'.; Smith j cited above» there Vas invplved the.ip,- 
terpretàtion of a clàtfse'in the Constitution of Mississippi, forbiddirig 
à coûjity tb lend its àî<l to a' corporatioh, ùtiless twb-thirds'bf'the;quaH- 
iied! YQteiis.,should ass|énl;.|pé'riètp ?,t, an electiph'. "; , Carroll çoiintîy :had 
issued bonds. in ajd of airaikoad company, which çontained no récitais 
estoplping' tbe county in r€spe©t:tO'the:le^lity of the vote by which the 
bonds had been issued. In a suit'b'étfWéenothèr parties upon sortie of 
thp, sa^ç,. bonds, i^î ^^ .cpiart of Mississ^ippi, it was.Jield ;that the Çon- 
stijtutipn |àq^ laws ci the.^tate rçqujre^ tj^e asseiit pf t.wo-thirds pfthe 
qualified^ Ypters; of the cpvinty tp avithorize' ihe i^|uatiçe' of thè bonds 
,ipi qi^estipn, and that, ,{is ;(ess jthan , that nurnber • ha,d, Voted for them, 
the^eleçtip^ijws-s inval.i4,and the bpn,d,s yoid. Pla^yfcips y. Carrpil ,Çp^n- 
ty,f3Ô. l^i^s.,;735. Subspjjuently anptljer holder pf ^^oncls, a citizçn pf 
ànpth|er; state, brougfit % , ; action jn ^ a , Çircqit , .Court pf the United 
Statçs tVrPpn othçr bonds 'Orf,the sàmç séries. TJtie^ 'décision pf tJiè,;'Su- 
premé,:<ipurt pf the st^teçonstruing the Constitution a,nd statij^é pf 
the,,st^te,,w;as -urged a» "a-^lècision yvhich it was the duty pf the' courts 
of th,eitlnitëd ;States 'to fpllow. Tp. this. the Suprenie Court/ by Mr. 
- Justice' R^atthf^wSj^said: ■■:! ; " ./Vi. ,'.,,: >■',:-;'.'-■'' / ;■ . ','' 

f'TJ^e-ideiclsIon la Hasvkins iV. Çarpjoll, Couuty, abpvp, referred to, :Is np|tja 
judfflnent|Oif the, Suprême Court of; Miss^slppi, eonstruing the Constltutiqn 
aiid laWri of Thé! state, '*l^içh, 'wltitOut^regàrd tp pur owii, opinion upob'tie 
question involvéd, we f éel 'bôtind to atiOptiand apply in tlié présent casel ' dt 
Isia'deiolâipn.'upionltheverî?; bonds hère in isult, pronounoed after thé oaitro- 
versy arose, and between other parties. It was npt;ft -raje preyiously eS|(j^J:)- 
lished, so as to bave become recognlzed as settl'ed laW, ând which, of course, 
àU 'pàrïièB^té'lîraiisactiotfS ■ttftét'ward& entetea intP'WoUJd béiprésiiïn'éd'to tnow 

■ and!'to''«>faféii-kni'to. ' AVAéil tfaérefoï-e' it'-lfe preÈènted'fôr'a^pllcatlOBl by 'tlie 
ttjurtsPf'ftietJliited'Statèsl in'ai'liïigàtion g*bi*lng t)ùt 6fi«hè same fûWb', 'of 
H^hfcb thèy BfeWJïirlsdlctloii by l-éaSon oftbé citizenShlpof parties, ;ttié"t)iaîn- 

■ tlff hè«*a wyijtj ùndér thé Confetlttittïrtiiof tlie 'D'Hits Sfates;'tP ibe Indepaid- 

enti'Jiiagbieilt'bï'thôse' courts, to detéruilfaîe for thémseives what Is' tbë'làw 
of tbé'btate, bSs^f**Bîch tiis ri^its aréiflStetfisiid govefned.' it wiis tw that vet^p 
tînd thàt'toeiieoristitutloa éii'û'Ctea'to-eMiêieHs of' oiiestiite, feaiiigi'lû iaWhér, 
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the choice of resortlng to a- fédéral tribunal. Burgess v. Sellgman, 107 U. S. 
20, 33, 2 Sup. ,Ct. 10, 27 II. Ed. 359. 

"We hâye, tiowever, eonsldered the reasonlng of the Suprême Court of Mis- 
sissippi, in its opinion in the case of Hawltins v. CarroU County, wlth the re- 
spect which is due to the, hlçhest judicial tribunal of a state spealiing upon 
a topiç as to which it is presumed to hav'e pecullar fltness for correct décision, 
and while we are bound to admit the carefulness and fuUness of itS examlna- 
tlon of the questioû, we are not able to adopt Its conclusions. On the con- 
tPary, we are constralned to follow the décision in St. Joseph lownship v. 
Bogers, 16 Wall. 644, 21 L. Ed. 328, and adhère to the views expressed by 
thia court in Ôounty of Cass y. Jobns'ton, 95, U. S. 360, 24 L. Ed. 416, In de- 
ciding the same question ùpoh thé construction of a provision bf the Consti- 
tutloti of Missouri, which is Identictal with tïiât of the Constitution of Mis- 
sissippi: under considération; Iti was there declared and decided that: 'Ail 
qualifled. voters, who absent themselves from an élection duly called, are 
presumed to assentto the, expressed will of the majority of those voting, 
unlefes the ia.w providing for thé élection otherwise déclares. Any other rule 
would be productive of the grëatest Inconvenlence, and ought not to be adopt- 
ed, unless the législative wUl to that effect is elciarly expressed.' 95 U. S. 369, 
24 L. Ed. ,416. In Missouri, as in Mississippi, therè was a constitutional pro- 
vision requi.ring a registration of ail quallfled voters. State v. Sutterfleld, 54 
Mo. 391." 

In Great Southern Fire Proof Hôtel Ce. v. Jones, cited above, the 
question arose as to whether the courts of the United States were 
obHged to follow a décision of the Suprême Court of Ohio, holding a 
mechanic's lien statute obnoxious tô the Constitution of Ohio. This 
décision, had been made after the rights of the complainants under the 
statûte had accrued. The décision of this court was that it was the 
duty of this court, under the circumstànces, to exercise an independent 
judgmeht as to the validity of the act in question, upon which the 
rights of the complainants depended. This judgment was appealed. 
The Suprême Court, speaking by Mr. Justice Harlan, said : 

"in oiir opinion ùeither the décisions of Palmer v. Tingle, Toung v. Lion 
Hardware Co., 55 Ohio St. 423, 45 N. E. 313, nor any other case in the Su- 
prême Court of Ohio preeluded the Circuit Court from exercisiiig its Inde- 
pendent judgment as to the constltutionallty of the statute of Ohio hère In 
question. If, prior to the mailing of the contracts between the plaintifCs and 
AïcClain, the stiite court had adjudged that the statute in question was In 
violation of the statè Constitution, it would hâve been the duty of thé Clf- 
eult Court, and equally the duty of this court, whatever the opinion of eithet 
court as to the property construction of that instrument, to aceept such prIor 
décision as determiuiug the rjglits of the parties accruing thereafter; but 
the décision of the state eoutt; as to' the constltutionallty of the statute in 
question, having been rendered after the rights of the parties to tlils suit had 
been fixed by their contracts, the Circuit Court would hâve been derelict In 
duty if it had not exercised Its indépendant judgment touching the validity 
of the statute hère in question. In maklng this déclaration we must not be 
understood as at ail qualifying the principle that, in âll cases, it is the duty 
of the fédéral court to lean to an agreemènt with the state court, wbere the 
issue relates; to matters depending upon the construction of the Constitution 
or laws ,of the state." 

The application of thîs exception to the gênerai rule in the présent 
case lies, not in the f act that the title of the purchasers at the foreclos- 
ure sale, the Wabash, Railway Company, was acqùired before the dé- 
cisidn'of the Ohio court iri the Compton Case, for in fact the foreclos- 
lye decree of sale of March, 1898^ was after bptli the Cpmptbn and 
Haim décisions, but in the fact that, by virtue' of that sale aiid pUr- 
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chaie, "t'hat corniDàfly h'as sticcèecle'd'to. ail ;of thé, ri(ghts'.of tlie mort- 
gageeSj' whose; liens were enforced by that decre,e. f he purchaser 
stands as thé. eqtiitable- assignée ofthe rights aiiid liens of the mort- 
gagée whosé liens \vere enforced. Whatevër def eilisé, they could hâve 
made against; ithife-claiitt cf. a siipérior lien' the purchaser, who stands 
in their shoés.qati make. ; I£ |this;Ohio construction, made long after 
their rights werei-acquired, wouldflot hâve beén such a décision as to 
conclude the; Gircîuit Court if this Hen had been asserteû before the de- 
creè of sale, it iè'-fôt- the same fëasoii equally nbnconclusive against 
the purchaser under this. foreclosure decree of sale., That thèse mort- 
gagees took with' construotive inotice of , the Ohio ' consolidation act 
and of the recordéd agreemeilt fbr consolidation must be conceded; 
but the légal conséquence of thât consolidation in' creating a lien upon 
ail oif the property qf the consblida,ted cpmpany to secure the unse- 
cured debts of the consplidating eotnpanieS) superior to ail subséquent 
mortgages, wâs a question'upon which they were ehtitled to be heard. 
The judgment in the Corhpton Case'Hâs nb' conséquence as a prior ad- 
judication, for the parties are not the same. Neither are the appel- 
laïits estopped by the prior décision in. the Ham Case for the same 
reason. .- , ,:.::':■■ . . . ■■ ' 

Asëuniing, then, for, the purpose;bf this case, that the décision of 
the Ohjoi court in the Compton suit is a clear statutory construction, we 
are stillof opinion that it is not such a décision,; coming as it did 
after the rights of the mortgagees had accrued to which the Wabash 
Railway Company has succeeded, as to preclude that défendant from 
the beiiefit of the independent opinion of this court upon the same 
question. : ' i : 

We hâve not heretofore at ail considered the duty of this court as a 
sujjordinate court of the, United States to accept and f ollow the prior 
décision, of the Suprême Court of the United States in Wabash, St. 
Louis & Pacific Railway Co. v. Ham and Others, 114 U. S. 587, 5 
Sup. Ct. 1081, 29 L. Ed. 235. That case involved some of the same 
séries of equipment bonds hère in issue. The questions and the facts 
were identical with those in the later Compton Case. The court, in 
a clear and : convincing opinion by Mr. Justice Gray, decided that 
neither under the Ohio consolidation statute, nor the consolidation 
agreement, was any lien' cireated in behalî of the unsecured equip- 
ment note holders. If we are under no obligation to f ollow a later 
State construction of the Ohio statute, we clearly are obligated to ac- 
cept this Ham opinion as cbvering the précise question which we are 
called upon to décide. ', . . 

That opifiipn, if we may venture tb say so, stands upon sound prin- 
ciples of statutory exposition, so far as the Ohio statute was involved, 
and as a déclaration of gênerai jurisprudence meets with our approval ; 
but, were it otherwise, the, question of whether it is to be adhered to 
in the exeircise of an independent judgment, is a question for the Su- 
prême Court. Until that opinion is overruled, the> décision of the Su- 
prerne Court qf Ohio in the Çornpton Case out of the way, it is obvipus- 
ly the duty pf this court tb fpllow.it. 

The resuit is that the decree bî the Circuit Court must be affirmed. 
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HEBRON MFG.CO. V. POWELL KNITTING CO. 

(Circuit Court, of AppeaJs, Tiird Circuit. July 1, 1909.) 

No. 12. 

1. Sales (§ 420'^)— Remédies ce Bcjyeb— Action pob Bbeach or Conteact— 

Questions fob Juby. 

, Where, u-ncJer a contract for a sale o£ yarn to a knltting mlll to be de- 
llvered in weekly shlpments of a staieû amount, tlie purchaser madé 
payiïients semimonthly, Insteàd of 10 days after each bill of lading, as 
reiluired by the Contract, and such payments were accepted by the seller 
and shipments continued, the seller could not cancel the contract because 
of Buch déviation from its terms without reasonaWe notice to the pur- 
cliaser, givifig an opportunity to comply strictly wlth such terms in the 
future, and, Where the seller dld cease shipments and cancel the cou- 
tract, It was a question for the jury, in an action for its breach, whether 
suéh cancellatlon was justlfied. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1202 ; Dec. Dig. § 

;. 420.*1 

2. Appeal and Beboe (§ 1033*) — Review — Habmless Eebob. 

The adoption by the court in Its instructions of an erroneous measure 
of damages for breach of a contract is not ground for reversai by dé- 
fendant, where the result wasthat the judginent against it was smaller 
than it would hâve been had the correct rule been stated. 

: [Ed. Note.: — For dther cases, see Appeal and Error, Cent. Dig. § 4056; 
Dec. Pig. S'. 1033.*] |, 

3. Appeal AND Ebeoe (§. i2e3;*)-r-JjE0EssiïT foe Exceptions— Instbuctions. 

It. was not réversible error to assume the eorrectnesS of the testlmony of 
witnesses as to the prlce ' of an article, without submlttlng the same to 
the jury, where such testlmony was uncontradicted, and no exception was 
takeu to the charge containing such assumptlon. 

[Ed. Note.-f^Por othér cases, see Appeal and Error, Cent. Dig. §§ 1516- 
1532; Dec. Dig. § 263. *J 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Joseph H. Taulane and White, White & Taulane, for plaintifï in 
error. 
W. C^arke Mason, for défendant in error. 
Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. 'in the lower court the Powell 
Knitting' Company, herein called "plaintiiï," recovered a verdict 
against the Hebron Manufacturing Company, herein called "défend- 
ant," for damages for alleged breach by the latter company of two 
contracts befween them. Judgment was entered on the verdict, and 
défendant sued ôut this writ: The assignments of error raise three 
questions: First, was défendant justified in canceling the contracts? 
Second, did the court lay dowri the correct rule of damages ? And, 
third, should not the credibility of .witnesses as to priées hâve been 
submitted to the jury? 

The plaintiff operated knitting mills at Philadelphia, and défend- 
ant manufactured hosiery yarn at Hebron, Mass. Plaintiff had pre- 

•For other cases see same topic & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
171 F.— 52 
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viously bought yarn frqm défendant, when on June 6, 1906, and 
September 2^, 1906, it entered into the two contracts .involved in 
this writ. By the June contract défendant sold plaintifï 30,000 pounds 
of hosiery yarn at 381/2 cents per poùnd, delivéries 3,000 pounds 
weekly following completion of contract of April 24, 1906, f. o. b. 
Hebronville, Mass.; seller paying freight to Philadelphia ; terms 10 
days from eaCh delivery. The contract of September 30th was of like 
ténor, amount 30,000 pounds, price 38 cents, delivéries 4,000 pounds 
weekly followipg completion of contract of June 6th. Shipments un- 
der the June contract began August 35, 1906, and ended October 
26th, ùp to which time défendant delivered 14,000 pounds, and at 
which ; "latter date, for some reasoh, the delivéries," as stated in dé- 
fendantes brief, "had been suspended." On November 38th défend- 
ant notified plaintifif it had canceled the contracts. Ithevçr delivered 
thé l'emaining 36,000 pounds called for by the two contracts. From 
December to the middje pfPebruary, 1907, the period covered by the 
stipiilatéd weekly delivéries, thë 'pricé rariged frotn 33 to 351/2 cents 
per pound. The plaintifif, as its needs required, bought 36,000 pounds 
during.the contract term, 

The underlying question in the case was whethçr the défendant 
was justified in canceling the contracts. That question was submit- 
ted to the jury, and no objection wàs taken to the language of sub- 
mission. Unless the court was in erfof in denying defendant's point, 
which requested binding instructions, the verdict muSt theref ore be 
accepted to establish thç iâct that défendant uhwarrantably rescind- 
ed the contract. We turn then, to the question whether the court 
should hâve given binding instructions. 

Npw the facts establîshèd by the plaintiflf's proofs, for no witnesses 
were càlièd by dèfendant,'tended''to prove: That plaintiff, instead of 
paying in 10 days after each weekly delivery at Hebronville,- as the 
contract provided, h^d paid semim,onthly ; that, while défendant ob- 
jected to the variations from the' contract, it had nevertheless receiv- 
ed such,. isemiponthly payments and cpntinued shipments ; that the 
markét waîs à rising' ô'iie, zhd'd-ti Gctober 26,, 1908, âS'noted, défendant 
suspended shipments, and then (having made complaint of plaintiflf's 
noncompjiance with the timës ô'f payment provided in thé crantract) 
wrote •.■■■' , ;■;■■. I •■ ■ ■ ■ ' ,' 

"Now in .regard to further shlpping, when we advised you we were to stoji 
slïip])ing. ■Wè ui'afle anotlier disposition of ox\i yttrn, but we can prol)ably com- 
mence shippkig again in t\V:o or three days. Our Mr. Knight insists, liowever, 
.tUat weliaye aij understanding tliat bills are to be pa'id witliiu ten days of 
date of B-L, and in tlie event that you do not eare to do this (whicli is ac- 
cording to contract), he prefers. to eaiicel the contract. We await your ad- 
vice in tliis matter, and in tlie event that yon will agrée, to yeniit promptly ac-, 
coi'dlng to our iteruis.and tliat lOft contract, we will commence; sliipping as sooii 
as possible." : , , , ; '' - ■ , 

' The purchàsê- of the yarn in question was made by Snyder, a bro- 
ker in Philadelphiai, on behalf of the plaintifif, and the sale by Childs, 
a broker in Boston, on behalf of the défendant. It appears Snyder 
commûniciâted his desireUè bily! to Prendèrgast, a broker at Provi- 
dence, R.L, with a représentative at Boston, and the latter brought 
Childs. andt, Snyder into communication. Prendergast's commissions 
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were paid by Childs. 'Èvidehce - hadi bèën admitted on the trial for 
the purpose of showing Prendergast was the agent of défendant 
On 0'Gtdber'''31st plaiftfiff' replied to def èndant's letter:of,.OGtober 
26th: • ■■.;:•: 

'IBef et^rJng ,4o.^0ur re^narks regaitling payment of bills, we would state tliat 
sOi far as we are,,able we will remit for th^s» Wlls -svltbln the te'n days, i>ro- 
vided'of course that the 'yàrti is In our mlll. ' 1 if your rèlirégetitatlves han- 
aie th'è' stuff 'ptomiptly af'ttlls eiid We see iio ason atall sfrhy It should not 
fee lii dur milfbefbré thé eHiaraMoniof tlie tei> days. \yje,(59Uld not, Ijowever, 
agrée to pay for ^e yam, b^ore it; is received. . ifais yi^e yvould consider al- 
together, uBjust. -W^ believ^ Messrs. Prendergast & .Co! hâve eomtntfàioated 
wlth^du aiid uriâérstàna'trôm tiiem thàt'ytfù are t6 resùtaie the shipruent of 
our irarns," ' ':'' '■'■' : :' ■ ■ ■.- .'; •■. . ;,■ ' 



Oa-iiNovembér Ist défendant; making ;oo allusion ,tq- Prendergast, 
repliée i as"' idiows:: >.■■ ■ .' -. ,:•;,;, ,;,,,' ,,';' . 

"Referring tb yours Sitst wlll sày, We pïopoige to llve strlctly up.to termsi of 
eônti'âiet/iiiaiïMeij'rcash in' lO'fdaysJfrpm datte of pWplnfent Dnl«s» this qondU 
tion Is fu!ly(recognized by you we wlil canc^V^î'^ contr^ct: We note theré are 
several.bins nqw due.for jyiiiçh kindjy re^lt' with Intetest, ànd oblige.", 

, T^ere was évidence that on November 5th Childs, defendattt's bro- 
ker, "irifdrméd def ètjdafnt'of the receipt by him tHi-ough Prendergast 
of a, telegram frorn ,S;nyder, plaintiff s broker, !dâ^ed November 'Ist; 
saying.the'plaintiff guaranteed to pa,y Hebrori Çoimpany 10. days frôm 
daté ôf shipmeiit, atidi that défendant objected to iconfirpiafionrby a 
brokéj^i Jfi4 wahted |it';oV'ér plâintiff- s* ow^n signature. Prendergast 
wagjrSQih^j^rmed t)y CtiilaSj'but di4';n^^^^^ cominuT|ipâte this to plaitttiflf. 
Learning'on November 31st that delend^nt wptild tiot ship, pilaijitlïï 
wrote saying it had agreed to make settlement 10 days after shipméht 
■from riiili,' âiid v/â's^-abOiit- writifig,' wheh; Shyder hadcalled and shown 
them à letter frorn. Prendergast stating : 

"Thé inattér Jiad beèn settled. .and that.there was no néed of answer aa you 
had; agrieed to cwtin^ie shipiiièntà,''' , : " , ' 

To this défendant replied: .',',' ,,,.;. „ V 

"In ours pf November Ist, we wrote you unless you complled with our 
terms wè'Vould cancel thetrade. : Af ter rt'aiting. a .guj^able, time and getting 
no'reply,- we- sold the product pf t;hese, spindles tp ,ançther. pa,rty, and our 
-whole finill; jg isold foÇiSomé ,|pontli^ tp come. We }}a've''w^fetéd' ail' 'ttié' tlmé 
and postage on thiç, njatter thkt we care to ànd consider tiie in<ïldënt closed." 

In 'view/,Qf ihis SÎttiatiop'ùndèf thé pt-çofs,. the question of cancel- 
lation \iiras' pne for the jiiry. Not only were 'therefacts tobe ascer- 
tained!^an'd settléd, b\it, âS tij tl^é inferences to be drawn from such 
■facts.Aivl^èhascertained, men rtlig^t weH differ^ For éxamplè.ia care- 
ful|pe;f^pV,pf ail the te^tirtiofty léâve^bur mindîà'doubt as toiwhen 
defena^nj: 'âçtiiklly restirtided thîâ contfact.' 'Olï'thai.Pne hamd, we 
ha^fç'tlïél^çt. that ori Octofer 26tTi it stôpped-âhipmleiit of the wéek- 
!ly, qeliyè^i^'priivided f&r. by^^ contrâct. Did' thiis indicate a* re- 
scissipn pk\ ]^àt ;' âcitéj ' 6t ' a ; mei'é'' 'suspension ■ of ■ shiptijents until the 
q.uest;i6n of 'çàymérit wâ^ sèttle'tf?'' Tf the Mtter, k)-whatJthen did the 
stâternçnt' liléti ittade," ■'*We'',tAadé'' ahéthSér disposiëon of our- yarai" 
'rèfer/àhd 'fibw îé it'teccJhtilable'ik'ith''tHé statement made November 
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28th, when, in speakihg' of their letter of November Ist, défendant 
says : - ■ . • ^ 

"After waitlng a sultable time and gettjng no reply, ;we_ pold the product 
of those spindles to another party." 

In view of thèse statements, and of thé fact thaf the -«veekly ship- 
ments were stopped October 26th, whpn .did défendant rescind?. In 
their letter of November 38th, they-.spçak of waiting tçx hear in ref- 
ereiité to terms of ■paymént for a ''suitable- time" ; but just when that 
suità^)le time expir^d, pi" precisely wHèn thé contract wâs rescinded, 
is nowhere shown, If; défendant ir^scinded on Oqtober ,36th, when 
they stopped shipments, or if, on receïving notice by the Snyder- 
Prendergast telegram on November 5th, they at once rescinded with- 
out waîtîng' à réàsbnable' time ttfffget' ctefirmation difect from the 
plaintiff, a jury might find such rescission was prematitre and un- 
warranted, ior one couid ;not thus abr.uptly change a course of pay- 
ment ftte parties had -beén f oUowingji tbut mvist act reasonably in the 
wày ojf notice and tinië in demaridinga rigid adhérence to the terms 
of the contract, for,' as was sàïd in Portlahd Ice Cb. V. Conner, 33 
Pa, St3tpçr.,Ct,428: V ; ,:, . ^ ,-, ,, ^ .,,, 

"-The I contract ItselfJ as.to the tlmes of payment, .wa? névér eltUer modifled 
or abrof fite<^, It was simply ignored ; iiejther pairty elioosing to stand iipon 
his.atrict «ontractuaï rights. It was théré^pre In the po\^er of eithef to dé- 
termine, àt any time, tKat tthe relations ctèated by the contract Bhould be re- 
sum'éd; àni! "that thèreaf ter' â strict and litéral compllànce yr^tix the eontraetual 
obligations! would be;acçoi:ded,and.;accepted; but, for manlfest reasoixs, such 
a fleterBilnationv arrived at by.^one.party,! èould not bé opéra'ted uhtil after 
sucbfalr and reasonablé notice, a^ woùld afford to the otherparty an oppor- 
tuhltjrtô adàpt hlmsérf to 'théiie\v situation.'' ■ f- ., 

■ Sô,' als<5-, in Forsyth vi Oil Go., 53 Pai 168, the Suprême Court say: 

"Under thèse circumstances, we discOverino; error Inleavinfe it-to the jury 
to deteçnilne the fficts as to the niode of performance adopted by the parties, 
including the want of promptriéss in payaient, alleged as the érouhd of re- 
scission ; and, instrueting them that afteir a libéral indiilgeïice allowed on 
both sides, the défendant cannot suddenly rescind without a falr warning of 
their intention to inslst upon a llteral compllànce with the. contract in future." 

. For thesè atid ntimeroWs'other'feasons, which an>waiysis of the 
testiaipriy_disclO;SeSj;^ît ;wiîl,be 3ëen that^the question ôf- rescission was 
for the jury. ; Its Yç.ÇCl.içt,t]ierefpre: mU^ be taken as settHng that de- 
fendant was not warranted in rescinding when it did! ' ' 
■ Suchibeingith^' caSe,,>-^tJ9it; was tl^ prpper rnçasurp of damages? 
Now, whatever may haye>been ., the date de fend^nf àtternpted to re- 
scind, iliis xlear the plaintiff was, not bpuntd ^p/itàkè ân;y stëjîs" until 
after itlë^tmed of .the rescissiop, whiçh ,w;as the làst 6i November, 
and'the next Weekly shipm,^ii^ .due ,,TOr,é Deceniber; 5thi lSth,';^ilci 
19th ©n the June jcoiîtract,t-and Decemi5e^,,26th, Januar,y, 2d, ' 9th,' leth, 
2'3d,/ 30th,' andi ;FebruafyK;6|th on the. Septefftber, pne,' In-the ye'ttle- 
iTuent of thèse dainages, twp cpy):^es,jyo;ii}d seem opeinj,' botn. of ' w 
hfeivéi.;the support ^ of .aifttjloirity, namçly, the di^é^epcp, betweeii' the 
•contract price ànd thç: tn^Tkel; [pf ice :at,,tliÇj timé wlien,'j;he , sèyérâl de- 
liveries'were to bé: mat4e ijnder thç, jConjfî;acts. . Iri support of this 
■View, Shreve v. BrerjstQîj, SJiP.fi 175,, Ërnpry v. Salonioii, 178 Mass. 
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582, 60 N. E. 377, and Missouri: Co. v. Cochran (C. G.) 8 Fed. 463, 
may be referred to. On this basis the damages, with interest, were 
$2,583.35. The other view is the différence between the contract 
price and the market price at the time ail deli varies were compîeted. 
In support of this view Duff v. Sugar Co., 178 Pa. 471, 35 Atl. ii34; 
and Roehn v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, 
may bé cited; Under this View thé damages, with interest, were $2,- 
690.10. ' ■ 

But the plaintiff açtually went into the market as its needs requir- 
ed, andwithin the time limit of the contract bought so âdvantageoiis- 
ly that its actual damages were, with interest, but $2,452.59. It foU 
lôws therefore that défendant fared better than if the court had fol- 
lowed eîther of the courses indicated. 

The asSignmënt that the court should hâve submitted to the jury 
whether they beliîevéd' the' witnesses as; to the price of. the yarn is 
without merit. No exception was taken to the judge's charge i;n that 
regard to warrant sùch aèsignment. Moreover, tfiere was no con- 
tradiction on that point, or is any allégation now made that any con- 
tradictory évidence could hâve been producéd. 

.Finding no réversible; error in this record, the judgment must;be 
affirmed. ^ : , . ' ■ - 



DELA W ARE & HUDSON CÔ; v. BEEMER. 
, (Circuit Court of Appeals, Tliird Circuit. July 22, 1909.) 

". ' No. 22. ^ 

1. MÀSTEB and BEfiVANT # '284*)— MaSTER'8 LrABILITT FOR INJURY TO SBEV- 

ANÏ-^SCOPB.OF EMPIiOYMENT. ,;. jf;- 

Whether a servant was acting withip, jtjhç. sçope of his Çuty when injured 
Is usually for the jury, in an action for the Injury, especially where, by 
reàson ôf the itistallâtion of new macliinèry shortly before his injury, his 
duties had been chaagëd. • . ; 

lEd. Note.^FOT othet'.cases, see Master and Servant, Cent. Dig. |, 1005 ; 

■ , Dec, Djg. §284.*] ■, !• • : :. . ■ •. . ; . , . 

2. MASTEBANOi Servant (§§286,289*)— Mastiïb's Lia^ii^cït fob Injuries to 

Sebvajvt— Actions— QuEf^Tip^s for. Jury. ,, .. ,, .,., , , ■ 

Plaintiff was à car loader' at the coàl bréakers of défendant ràliroad 
couipanj' and <vas InJurèd by havlng ht» feet caught in à- cog gearing wHlle 
èxécïifîhg theorders «f the boss -loaaer dlfectii^ him to elear a iscreen 
WThleh hàd beoome clogged. The gearjng was part of the machinery ,fpr 

■ ■: operatiflg, a new cpuveyor for the scjreeplngs which. had, j.ust been put in. 

Before that tiiè screénings whiçh p'ass^ through the screens In thé iiad- 
Ing chiites f^l into' sniail càrsi and thé éhrployé élieratlhg such Car» had at- 
tëiided to thé elèariiig.of-tlie screens; attd plaîntlflf had never beêore been 
insiderthe breaker, whene he was r«<liili;éd to go. Bhç place was flUefl with 
^ çoal dustand d^rk; aijd no lights çoulflbe. used..^^Th.e cogs were j;ot cqv- 
' èréd, and the noise. prevénted theîr bélhg heard.' " Plaintiff did net liiow 
thelr îiosltion aiid Hî^aS- ^ven no wàmirig or instrn(?tl6ns. fféia, that thé 
questions ôf deferidàïit's négligence âlidplaintlffi'sicontribntory négligence 
were^botb. properly subuUtted to thejuryi- ■ 

[Ed. JMote. — ^^For otiier; cases, see Master and Servant) Cent. Dlg.r|g JOIO- 
1050, 10!89-1132; Dec Dig., §1 286, 289.*] 

•For otiier càifea neé aame tOpic' A { numKbr 1<i Dec.' &'i Am. Dlgs. 1907 to date, & Rep'r laâexei 
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îii Érrbrto-tlie Circuit Court of the Unitey States: :f or Itbe Middle 
District of Peinftsylvania. ' ' "' ! , , 

Everett/Wa|-nèn, Welfës &;fotrey/and John P. 'KelTy/for plâintiff 

in .erfor. ^ • ,. '\'r| ,','■ ' '...,' ''-,.'''.■,. 

' !R,. L. Levy âti4,Margan Kadfi^ao, foi- défendant in error. ' 

Before GRAY- .^n'd put^EINGTON, Circuit X^dges, and BRAD - , 
FORD, District Judge. 

BUFFIN.GTON, Circuit Judge/ .In the court below, Çeemer, here- 
in caHfed^''plaintrff,"i!riScgvered a r verdict for personal injuries against 
the Delàwace &>Hudson;, Company ,v herein:called ''dçfepdaAt." On- 
entry of judgment défendant sued out Ihiis writassigriing: for error:; 
First, thafr itherci wàs noeVidéncei. of inegUgence orirttbe part of dé- 
fendant tosubmit for|the jury; andy- secondlyr thàt plaintifE was guilty 
of .comtributory negligpncè. • , . J( . , .. ,- 

The, record in:this .case, as originally sent upfrom the court below, 
failed toidisclosé the , entry of judgment lipon the verdict; Since the; 
hearing, however, a certificate: pfi thé entry of-such^wdgment has 
beèn sent upby the cterls as a supjjlement to the transcript of record 
on file. This supplementary record we direct to be filed, and we câll 
the attention of the clerks and the profession to the necessity of hav- 
ing hereafter such judgments appear in proper form in the record. 

At the time of the,.a«5cideiît, Bej^çner; .was on,e, of .. def endant's loader 
gang, which, under the directions of Kroriic, its bdss loader, worked 
at railroad tfars at defendant's breakerî ^ The duties of- the gang were 
to move cars opposite the mouth pf th,e proper chute, open the chute 
gâte, and allow coal to run from thé breaker bins into the cars. Just 
before . the accident aiicar/was being-filled from a ,grete-coal chute. 
In front of this chute gâte, and in the bottom of the pathway that led 
thefefr0nï'^tp,:thé cài'j;,y|H^'^!'fi' îip sçiréé^^^ 'of this screen 

•v«ere,ft^çh :tjiat coal belovif. grate;$,i^ç, ïogether vvîtli ail culnj and rub- 
bish, fell through the lip screen into an inclitjed runway- This run- 
wây :li6d:itô. a • transverse! trouai i'throughi which an endless scraper 
conveyor pushed the screenings to an elevator. By the latter they 
were iflaïriéd tô thfei'top bf the brèakei^and there subjected to further 
assQrting,_ .Thisv conveji^or_was'''à;ri^ Prior to its use 

snaaij cftif^jrécéiwd thp/^rpppag!^, tproùgti .tljt, lipi; gçrèeps and carried 
it tcAe ■[ elevator.: il 'TheiilipiscrBeriB and ninway clbgged frequently. 
The ob'ât^ctioii' had 't<> be" renioved "ât ohce, otherwise the contents 
qf ^|i^^,,ifàîltdad,Car'ii)i^te bçi i'|ej_ëçted''by feàsoh'pf; the' noiiuniforfnity 
of . tts' ' cqil , oir, ii^sc'reéfieijj ! .rMbbish.' , , . itfndei;' | thp ] otiii y system, ! , as ,',soon 
as a st<appage .ocGUirreé,i*he driver of the small .car ' dislodged it and 
réli«ved'the"'lip' screen. ' J-Wh-fen thei conveyor" systerh- >supj)larited the 
sriiall' '.ta^'j^l^^fs^^^ ' ît ;w^"ê^p'^^^^ 

biÀjt sufili j4i4 n6i'p;rdvç,|l^é!,,çàsç,,, /,^s ',a nàtura.1 jç^l^t, ajid becausç no 
othef iprovisiom)!wasrnadJ3.toi4îeraQV€ thèse .obstriiiç,tions, it becameipart 
of the car loader's work to removethemr To' do thisiit was necessary 
fôi"hi4ti^b'ertfë'i^ thë bréàker wheré hithertoihehadifo occasion ;to go. 
_, It was contended by défendant thàt'ît'Hvks ïib ^pàrt df' Beerher's 
workiasi a car laader t© enter;, the; breaker, ai)d,;that in doing.so and 
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«ndertaking to clear th'e screen he was a mère volunteer and outside 
the line of duty. We cannot so regard him. Scope of duty is gen- 
erally a question for a jury (Labatt on Master & Servant, § 634), 
and in view of the changed situation caused by the substitution of 
the conveyor for the small car System, the question of the broadened 
scope of a car loader's duty with relation to freeing the lip screen 
was pecuh'arly one for the jury. That question was properly, and 
without objection or exception to the language used, submitted, and 
for the purpose of this case we must regard the act of Beemer in 
entering the breaker and trying to f ree the screen as in the line of 
duty. When the stoppage in question occurred ail Kronit said to 
Beemer was: 
"You go In and shove that cuira down. I am going In there every time." 

Kronic had full charge of this branch of the work, and the plaintiff 
was working under his immédiate and sole direction. The plaintiff 
was not told how he *wa^: to remove the clog, nor. was any warning 
given him of any danger he would, in doing so, encounter. 

Now, in view of the obligation of the master to warn an employé 
of latent danger known to him (Wagner v. Javne Chemical Co., 147 
Pa. 479, 23 Atl. 773, 30 Am. St. Rep. 745; Rilston v. Mather [C. C] 
44 Fed. 743; Labatt on Master & .Servant, § 408; Felton v. Girardy, 
104 Fed. 130, 43 C. C. A. 439), we think Beemer was justified in 
assuming the master would so warn him, and, while he could not 
shut his eyes to obvious dangers, still he had a right to assume the 
master had performed his dùty of notification of known latent dan- 
gers (Ghoctaw, O. & G. R, Co..v. McDade, 191 U. S. 67, 24 Sup. Ct. 
24, 48 L. Ed. 96; Norfolk v. Beckett- [C. C. A.] 163 Fed. 479), and, 
because the master had not warned him, Beemer was justified in 
assuming the master had placed none there. This was a double 
breaker. It contained 34 chutes and extended apprOximately 80 feet 
along the railroad. It had 2 separate conveyor Systems; each ex- 
tending from either breaker end to the center. , On the side of the 
conveyor Systems nearest the railroad w.ere the lip screen runways, 
through which the screenings ran to the conveyor trough. On the 
other side of the conveyors, and about 3 feet lowei", was a walk 
extending from the south to the north breaker door. Near the center 
of the breaker this walk turned at right angles away from the con- 
veyor and led up a cleated incline for ' 6 feet. It then turned back 
at right angles for 6 feet, then turned again at right angles, and led 
down a cleated incline for 6 feet to its original line. From there the 
walk extended parailel to the duplicate conveyor to the north door. 
Around the walk, where it debouched into the three-sided square, and 
for about 6 feet on each side of such square, was a guard rail some 
3 feet high. This rail thus faced ail turns in the pathway. The gear- 
ings and cogs which brought motive power to the two conveyor Sys- 
tems were located in this three-sided square and in that portion of the 
breaker opposite the guard rail. The cOgs were not covered in any 
way. Goal dust practically obscured ail light inside the breaker, and 
its liability to explode fprbade the use of lights. The noise caused by 
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the sera'pers and the rattïing- of the. coal in tlie chutes prevented one 
ffoin héàring-any cog noise. Both siglit and sound.were unavailing 
to detect their présence. Indeed, the' testimony • of the oilers is that 
when'they straddled' the raiHngs and moving conveyors, as they did 
several times a^ day, or went beyond them to oil the bearings oî thèse 
cogs, they could see nothing of the'latter, but they felt carefuUy with 
their hands for their bearings, and thus oiled them. 

The clogged gr,ate-coa;l chute iri question was near the center of the 
breaker. Beemer had 'previously started a clog in a pea-coal chute, 
but it was over near the entrance. There were no cogs near it, and he 
did not know cogs were used in the new conveyor System. On that 
occasion he stood on the walk and used a scraper to loosen the clog. 
Not finding a scraper on the walk on the morning in question, he says 
he supposed it was hanging near the grate-coal chute and started in 
for it. He straddled the railing and' conveyor, held to an overhead 
timber,' walked on a beam which he found with his fùot, and started 
to f eël his way over to the screen. He reàched it saf ely, but, not 
finding the' scraper there, turned to ' corne out. While doing so one 
foot was'caught in the cogs, which he had not séen or heard.' He was 
whirled around, and his other foot also caught. Both were subse- 
quently amputated. 

Undér thèse facts we are asked to say there was no évidence df 
négligence on the part of the défendant to sùbmit to the jury, and 
that as a rtifeïtt'èr of law the plaintifï was guilty of contributory négli- 
gence. Wecknnot so do. Under the verdict, wemust, as noted above, 
regard Beemer as acting in the Une of duty in trying to free this 
screeti; He- was sent to do this and was given no directions or warn- 
ings. 'He had no knowledge of the présence of the cogs and could 
neither seC nor hear them. While the guard rail was notice of danger, 
yet such danger as warranted the présence of a guard rail he saw in 
the conveyor. This hè'carefully avoided, and it had nothing to do 
with the accident. Such being the caSe, we cannot say the rail im- 
pliedly supplied the plac'e of f urther notice which the défendant Com- 
pany was bound tô givcof an additional latent danger of which it 
knew. Thé duty of the master was to give notice of every, not of one, 
danger. Uhder the circumstances we think there was évidence from 
which the jury might infer négligence on the master's part. 

So, also, we cannot, às a matter of law, say the plaintiflf was guilty 
of contributory' négligence. He was told to start the obstruction. He 
was given no directions. AU work about a coal breaker is to a degree 
dangerous, and such ordinary, récognized risks Beemer assumed; 
but if, in addition to the ordinary ones, there were, in the pathway 
of what he Was told to do, hidden dangers occasioned by this new 
construction the master had installedj the law required he should be 
told of them, and, in the absence of'such warning,- he was justified 
in assumihg they did not exist. He knew from his statement Kronic 
had safely doiie this work before, and he was justified in supposing 
he also could do the same thing. When he could not find a scraper, 
he started to get it back by the screen, where he thought it was hang- 
ing. As a pathway he selected a large beam, which the photographs 
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show started inward from where he stood on the walk. He could 
vMl assume this beam extended across and made a pathway for him 
to the screen, and such, indeed, proved tô be the casé. ' Steadying 
himself by holding to ^h overhead timber, and feehng his way on the 
underfoot beam with his ,feet, he reached the screen in safety; but 
in coming out he evidently iriissed the beam and stepped into the 
clutch of the unprotected, unsëen clogs. As stated above, ail work 
about a breaker is in a measure dangçrous, and the most careful man 
lias to run risks. Where, as hère^, explosion forbade light, and dark- 
ness and noise prevented the use of any sensé save touch, it was 
clearly a case where the province of 12 men, with their varied and 
wider experienc;^; rather than 1 man^with more limited observation, 
to say whetherBeemer did or failed to do what a careful man, called 
to do what he was by^his employer, might, under the circumstances, 
reasonably hâve -done.' We think the facts were'such that, in the 
diverse înferences différent men draw, reasonable ones might conclude 
that Beemer tried to do the work he wàs directed tq do in the only ,way 
that seemed open to him inview of the means and facilities available, 
and -that in doing it he was guilty of no lack of care the circumstances 
required; ' ■ 

The judgrhent is therefore afîirmed. 



STENF JELB et al. v. ESPE et al. 

(Circuit Court of Appeals, Ninth Circuit. May 24, 1909.) 

No. 1,631. 

Mines and Minebals (§ 27*) — Location of Mining Olaims—Association 
Placer Olaims— Manneb of I^ocation. 

An association placer minlng claini cannot be located over »ther prior 
claims, so as to include witliin Its boundaries and appropriate a uumber 
of unlocated and noiicontiguous fractions lying between sueh prior clalm. 

[Ed. Note.--For other cases, see Mines and Minerais, Cent. Dig. J 64 ; 
Dec. Dig. § 27.*] 

In Error to the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

The défendants in error brought a;i action in ejectment to recover posses- 
sion qf a certain portion o^ the land included within an association i^lacer min- 
liig daim located by eight ipcators and named the "Hercules No. 1 Association 
Claim," covering in its total area 179 acres. The eight locators orlginally lo- 
cated on January 1, 1904, several association claims, one of whlch was known 
as the "Hercules No. 1," of 160 acres, adjolning whlch was the Hercules No. 
6, both of whlch covered in part the land subsequently embraced in the amend- 
ed location whlch the locators made on March 14, 1906. The plaintifl's in er- 
ror in their answer to the eomplaint of the Hercules N»- 1 association claim 
alleged that they were in the possession under a valid prior location of a small 
fraction eonsisting of 4.797 acres situated within but not contiguous to 

"For otber cases see same topic & § humbsb Ib Dec. &, Am. Digs. 1907 to date, & Rep'r Indexes 
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the boundaries of said Hercules No. l'association clàini. The spld fraction Is 
maïked "A," and tliç bCjUHdaries of the association claim are indicated by the 
flgares 37j 38, 39, and 40 ou tlie plat which follows. 




In Hie location notice of thé tïercules No. 1 as amehdéd, Newton No. G and 
the Snowhill Top claim vvere expressly admitted to be prier locations and were 
excluded. On the trial of the case, No. 7 on Newton, the Roosevelt, the Bon 
Voj-age, th» North Pôle, and; the lïappy Bench were aà'niltted to be prior valid 
locations, and it was proven wlthout dispute that the Homestake group and 
the Collins or Mercy group were also prior locations. ïhere remained subject 
to appropriation wlthin the; t>Qtindaries'6f 'the Hercules No. 1, aside from the 
ground which is In eonti:oyéi*sy'ln this suit, claim No, '5, asniall fraction be- 
low the North Pôle claini, a Small fraction between tlie Homestalie and the 
Oollihs groTip, a sinail fraction between the Honlestake and the North Pôle, 
the two elalms' northwest of thé Collins, and the Sue fraction. The plaintifiEs 
in error on the trial of the case raised thé question of thé right Of the eight 
locators of the' Hercules No, 1 claim to' sùrround a numbèr of uoncoutigiious 
fractions iû'an association loCatiOn, and ré^uested of the trial court an in- 
struction that the law does nàt permit one'ininlng location to cover two or 
more nonçéùtiguots tracts, ààd that, if the location of the Hercules No. 1 was 
made to eiribrace two or moré noneontiguous tracts, the whole location was 
vold, and each separate or noneontiguous tract remained open for location 
and appropriation. ïhe refusai Of the court to so instruct is assigned as er- 
ror. 
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T. M. Reed, John ' R'ustgard, and C. M. Thuland, for plaintiffs in 
error. / ' , ' , 

Chas. E. Naylor and G. J, Lomen (Catnpbell,' Jlefson, Drew, Oat- 
man & Mackenzie and E. H. Ryan, of counsel), for défendants in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). Rev. 
St. § 2330' (U. S. Comp. St. 1901, p. 1432), provides that: 
■ "Tvro 6f more personsJ or associations of persons hàving contiguous clalms 
of ariy Size, although such clalms may be less than ten acres each, may make 
.loiiit entry thereof ; but no location of a placer claim made after tlie ninth 
day of July eighteen liundred and seventy, sball exceed one hundred aud çix- 
ty acres for any one perscta or association of persons." 

The language of this statute is plain. It authorizes an association 
location of contiguous claims only. The clear implication is that 
claims not contigudus may not be joined in a single location. That 
this is sd is indicated not bnly by section 233(> but by other provisions 
of thé mining laws. Thus, it is provided that the location must be 
"distinctly marked on the ground so that îts boundairies can be readily 
traced." It is admitted that the fraction in controversy was not 
marked upon the ground as a distinct parcel, but it is claimed that, 
by virtue of an association location made to include 179 acres, that 
parcel, although segregated from other claims and surrounded by 
valid locations, was brought within the location. 

Thé statute contemplâtes the location, of real claims, not fictitious 
claims. Ih the thebry of thé law the association placer claim of 160 
acres consists of eight contiguous placer claims of not more than 20 
acres each. It is impossible in this case that the claims shall be con- 
tiguous unless some, if not the majority thereof, are located whoUy 
upon valid subsisting placer claims previously located and in ithe 
lawful possession of other persons. "Because,". said Judge Hawley, 
"mining claims are not open to relocation until the rights of a former 
locator hâve corne to an end, two locations cannot legally occupy 
the same space at the same time." Porter v. Tonopah & North Star 
Tunnel & Development Go. (C. C.) 133 Fed. 756. In Del Monté 
Min. Co. V. Last Chance Min. Cp., 171 U. S. 55, 18 Sup. Ct. 895, 43 
L. Ed. 72, the court, in answering the question whether any of the 
lines of a junior Iode location may be laid within or across the sur- 
face of a valid senior location, alluded to the fact that it will çften 
happen that Iode locations which do not oVerlap are so placed as to 
leave between them irregular parcels of ground, and that a discoverer 
of minerai on such a parcel is unable to locate tlie same without mak- 
ing his end lines parallel, and unless he is permitted to place his end 
lines on' territory already claimed' by prior locators, and sustained 
the right to so invade land already located for the mère purpose of 
location. In so holding the court was controlled by the considérât- 
tion that the location on the surface is not made with a view of get- 
ting benefits from the use of the surface, the jiurpose being to reach 
the vein hidden in the depths of the earth, and the purpose bf the 
location being to measure rights beneath the surface. Said the court: 
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:"TBéareà.;of surface Is not the matter of moment; the thing of value 1s 
the hidden minerai below, and each locator ougUt to be entitled to make his 
location so.as to reach as much of the unapproprlated, and perhaps oiily par- 
tially discovered and traced, veln as Is possible" ._„_ „.^,___, ., _. ., 

— and the court ruled that in order to comply with the statute, which 
requires that the end lines of the daim shall be parallel, and in order 
to secure ail the unoccupied surface to which it is entitled, with ail 
the underground rights which attach to possession and ownership 
of the surface, a 'jiinior locator may place an end line within the 
limits of a prior location. This fuling is based upon considérations 
which hâve no application whatever to placer locations. In the placer 
hiirie the surfalce is the thing located, and the possession of the sur- 
face is absolutely essential to the mining opérations. In order to 
obtain the surface that is open to location, there is no necessity to 
invade the surface of other claims, or to place boundary lines thereon. 
We find no décision of ariy court bearing directly upon the ques- 
tion; In the Land Department the rûlings hâve not been harmonious. 
In Grassy Gulch Placer Claim, 30 Land Dec. Dep. Int. 191, it was 
held that there is no authority under the mining laws and régulations 
for the location of a placer claim in two or more noncontiguous tracts, 
and that the Land Office could not consider the placer location there in 
question as a single loéation, but must regard it as seven separate loca- 
tions. Although that décision bas not been cxpressly overruled, its 
doctrine was modifîed in Mary Darling Placer Claim, 81 Land Dec. 
Dep. Int. 64, in which the Secretary approved for patent a minerai en- 
try oî ah association placer claim which was eut in twain by a patented 
iode claim, and in Rialto No. 3 Placef Mining Claim, 34 Land Dec. 
Dep. Int. 44, it was held that a minerai location is not of itself such an 
appropriation of land as to prevent the inclusion of the same land 
in another location, and that such pribr locations hâve not the ef- 
fect to separate the land into noncontiguous tracts as the term is 
understood and used in the administration of the public land laws. 
To this proposition we are unable to assent. A valid mining loca- 
tion, although unpatented, is a grant, and the esta te enjoyed is in 
the nature of an estate in fee. It is an appropriation of land by the 
locator to the exclusion of ail others. No reason can be suggested 
for permitting a junior locator of a placer claim to lay his lines across 
a claim already located. "Where there is a valid location of a min- 
ing claim, the area becomes segregated from the public domain and 
the property of the locator." St. Louis Min. Co. v. Montana Min. 
Co., 171 U. S. 650-655, 19 Sup. Ct. 61, 43 L. Ed. 330. There is no 
reason why the locators of the Hercules association claim could not 
hâve made separate locations of the separate parcels which remained 
open to location within the exterior boundaries which they establish- 
ed. The plaintiffs in error found the land in controversy unmarked 
and unoccupied. Surrounding it they found other valid claims. They 
had the right to assume that the land was vacant and unapproprlated. 
It would be an intolérable burden if the prospector who finds an unoc- 
cupied parcel of land thus surrounded by other locations were re- 
quired to search the surrounding country to ascertain whether the 
locators of an association claim had not placed four posts, one-half 
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a mile distant f rom each other, wïth the intention of appropriating 
segregated fractions of land lying betweeri the boundaries of sub- 
sisting daims. 
The judgment is reversed, and the case remanded for a new trial. 



McCONKEY V. UNITED STATES. 

(Circuit Court of Appeals, Bighth Circuit. July 19, 1909.) 

No. 3,013. 

1. CONSPIKACY (§ 43*) — Fkbeeai, Statute — Indictment. 

An indictment, under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 3676), 
for conspiracy to commit an offensé under section 5480, as amended by 
Act Marcli 2, 1889, c. 393, g- 1, 25 Stat. 873 (U. S. Comp. St. 1901, p. 3696), 
by devising a sctieme to defraud intended to be carried ont by tlie use of 
the mails, must charge a conspiracy to Commit actg which, if committed, 
•w'ould constltute an offense under the latter se<ition; but it need not 
charge separately that ' «Jefendants speciflcally conspired to commit each 
élément of the offense. , 

[Ed. NoteJ— For other cases, see Conspiracy, Cent. Dig. § 91; Dec. Dig. 
M3.*]. 

2. Posl Office (§ 35*) — "Scheme to Defraud"— Eléments of Offense. 

To constltute â "scheme to defraud" to be carried out by the use of the 
mails, in violation of Rev. St. § 5480, as amended by Act March 2, 1889, 
■ c. 393, § 1, 25 Stat. 873 (U. S. Comp. St. 1901, p. 3696), it Is not necessary 
thàt the scheme slwuld be fraudulent on its face; but, although It is ap- 
parently a legitimate business, it is withln the statute if there was an 
Intention not to conduct such business honestly, but to use it to defraud. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dec. Dig. 
§35.* 

For other définition^, see" Words and Phrases, vol. 7, p. 6342.] 

3. CoNSPiKACY (§ 43*) — Fedebax Statute— Indictment. 

An indictment, under Eev. St § 5440 (U. S. Comp. St. 1901, p. 3676), for 
conspiracy to use the mails to defraud, in violation of section 5480, as 
amended by Act March 2, 1889, c. 3^, f 1, 25 Stat. 873 (U. S. Comp. St. 
1901, p. 3696), consldered, and held to suiHciently describe the offense 
which défendants conspired to commit. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 96; Dec. Dig. 
5 43* 

Nonmailable matter, eee note to Timmons v. United States, 30 C. C. 
A. 79.] 

In Error to the District Court of the United States for the District 
of Minnesota. 

Arnold L. Guesmer (Rome G. Brown and Charles S. Albert, on ihe 
brief), for plaintiff in error. 

Charles C. Houpt, U. S. Atty., and E. S. Oakley, Asst. U. S.- Atty. 

Before SANBORN, Circuit Judge, and CARLAND and POL- 
LOCK, District Judges. 

CARLAND, District Judge. McConkey was convicted in the trial 
court for having violated the provisions of section 5440, Rev. St. U. 
S. (U.S. Comp. St. 1901, p. 3676), in conspiring to commit the offense 

*For other cases see same tapie & § ncmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and for the piirpose of effecting the object of sald conspiracy to defraud In 
the manner aforesald, did, at said city of Minneapolis, Minnesota, on the 13tli 
day of October, 1907, wrongfuUy, unlawfuUy, knowingly, and felonlously de- 
posit and cause to be deposlted ïn the post office of the United States, at the 
said city of Minneapolis, Minnesota, for mailing and dellvery through and l)y 
means of the post office establishnaent of the United States, a certain circular 
letter or writlng, which said letter or writing M'as then and there Inclosed in 
a sealed ènyelope, postage paid thereon, jand addressed to 'Mr. C. A. Albert, 
Banner, "Dh. Fact, New Elchmbnd, Wls.,'' which sald circular cannot be and 
is not fuUy set forth in thls Indletment by reason of Its great length, but Was 
a certain circular or pWce list entitled: 'Mlnrueapolis Fruit and Produce Mar 
ket, Officiai , quotations ,pf the Minneapolis ^roduce Bxchange, Published 
Daily'— âiidbelng of and for the date of Saturday, October 12, 1907." 

The indictment then proceeds to set forth other ôvert acts, consisting 
of the deposit of other circular letters and advertiseraents in the United 
States :post office at Minneapolis, Minn., inviting the persbns to whom 
said advertisements were addressed to send to the Nicollet Creamery 
Company butter, eggè, and live poultry, and promising in said ad- 
vertisements to pay iherefor the top market price on day of arrivall 

In St(3kes V. United States, 157. U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 
667, it is said that under section 5480, Rev. St. U. S., three matters 
of fact must be charged in the indictment and established by the evi^ 
dence: (1) That the persons charged must hâve devised a scheme or 
artifice to défraud. (2) That they must hâve intended to eiïect this 
scheme by opening or intcnding to opèn correspondence with soihe 
other persons through the post office establishmerit, or by inciting such 
other person to open communication with them. (3) That in carrying 
out such scheme such person must hâve either : deposited a letter or 
packet in the post office or taken or received one therefrom. It is 
also said in the same case that a conspiracy to commit such offense 
must State a combination bétween the défendants to; do the three things 
requisite to constitute the offense. ^ . 

In United States v. Britton, 108 U.-S. 204, 2 Sup. Ct. 534, 27 U Ed. 
698, it is said: 

"The offense charged in the counts of this tndîctment Is a conspiracy. This 
offense does not conslst of bo,th the conspii'acy and theiaçts done to effect the 
object of, the conspiracy, but of the, conspiracy alone. ,The provision of the 
statute, that there must be an àçt done to effect the objeet of the conspiracy, 
merely affords a locus pœniténtiÉe, so that, beftre the act done, either one or 
ail of the parties may abandon their design, and thus avoid the penalty pre- 
scribed- by the statute. It foUows as a vp\e of criminal pleadlng that, in an 
iridictment for conspirapy . under section ,5440, the conspiracy must be suffi- 
ciently charged, and that It cannot be aided by the averments of acts dOne 
by one or more of thè conspii^tors in furtherance of the object of the con- 
spiracy. Reg. V. King, 7 Q. B. 782; Comœonwealth v. Shedd, 7 Cush. (Mass.) 
514." 

The language quoted from the Stokes Case as to the necessary 
averments in an indictment under section 5440 for a conspiracy to 
commit an offense undér section 5480 simply means that thé acts which 
the indictment. charges the défendants with having conspired to com- 
mit mùst, if comrriittéd, hâve cohstituted an offense under said section 
5480. It does not meàn that it must be distinctly and separately 
charged in the indictment that the défendants conspired to commit 
each élément of the ôfïense ; such éléments being separately stâted. 
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In view of the principles :above statedywe take up the objectidns' made 
by counsel t&^'the iildictmeht; ■■ ■ ■ 

It is first objèçted'that the scheriie /aescribed therein represènts an 
actual business, and. therefore not a scheme; to defraud. It may be 
true that the scheme described in thie indictment represènts an actual 
business; but if, as àlleged, it was the intention of the défendants to 
Cpnvert.the propertj^, of . :othef s which should be sent thëm in pursu- 
anee oi their invita tiom, to theirown use and benefit,! and to defraud 
the owners thereof out;'of the samè, then the scheme was no less a 
éthemë to defraud merçly beçause.the, means used to obtaiii the prop- 
erty of others were honést àrid ïàif on 'their face. Indeed, it was nec- 
essary, in order to deceive, that the scheme upon its face should ap- 
pear to be honest. It would make liftle différence with the person 
defiiauded whether the means used ta. defraud him . wef e • criminal or 
whether'they were appanently lawful. It has been held in the follow- 
ing cases that; no matteii how s'eemingly f air and ;honest a scheme may 
be, if the purpose of th^ scheme is to defraud, it is within the statute : 
Durland V. United States, 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 
709; United States v.'Loring (D. C.).,91 Fed. 881; Lemon v. United 
States, 164 Fed. 953, 90 C. C. A. ;6i7; Miller v. United States, 133 
Fed 341, 66 C. C. A. 399; t; •; : 

The point most seriously urged agaiinst the indictment is. that it no- 
where allèges that the défendants conspired to commit the third élé- 
ment of the offense denounced by section 5480; that is, the indictment 
does not allège, as is claimed, that the défendants conspired, combined. 
confederated, and agreed togethér that, in carrying out the scheme to 
defraud described in the indictment, they would deposit a letter or 
packet in the post office or take or receive one therefrom. In consider- 
ing this objection we will lay aside the allégations of the indictment 
in relation to the overt acts, as being sources from which we cannot 
obtain assistance to aid the chaîné bf conspiracy. There.then remains 
the direct charge that the défendants conspired, combined, confederat- 
ed, and agreed to devise a scheme to defraud, which .scheme is de- 
scribed and shown to bé one that would defraud. It' is then alleged 
that said scheme to defraud was as a part thereof at the time that it 
was so devised, intended by the défendants to be effected by opening 
correspondence and communication with divers persons through and 
by means of the post office establishment of the United States, and by 
inciting divers persons tO open communication with them through the 
post office establishment of the United States. This language is be- 
yond ail question bfoad enough, not only to charge that the schenie 
was to be effected by opening correspondence through the post office 
establishment of the United States, but also to charge that de fe lants 
intended, in carrying out or executing guch scheme, ,to deposit or cause 
to be deposited a letter or packet in the post office of the United States, 
or to receive or take one; therefrom. , , 

It must be borne in mind that the défendants are not charged witH 
actually committing the offense described in section- 5480, but that they 
conspired, combined, confederated, and agreed to commit it. Hence 
it follows that it was unnecessary to charge that défendants actually 
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committed an offense under said section, but only to charge that they 
conspired, combined, and confederated and agreed to commit certain 
acts, which, if committed, would be an offense under the same. It also 
happens in this case that the overt acts set out in the indictment, and 
which must exist to render the conspiracy punishable under section 
5440, constitute the real offense punishable under section 5480; but 
any act of any one or more of the conspirators done in exécution of the 
conspiracy would hâve been just as compétent to plead, whether con- 
nected with the post office or not. Whether the Suprême Court in 
the Stokes Case intended in any way to modify the gênerai rule of 
triminal pleading that the charge of conspiracy cannot be aided by 
the averments of acts done by one or more of the conspirators in fur- 
therance of the object of the conspiracy it is not necessary to déter- 
mine, as we are clearly of the opinion that either under the rule stated 
in United States v. Britton, supra, or under what seems to be the hold- 
ing in Stokes v. United States, supra, the défendant in the indictment 
under considération was sufficiently informed of the charge made 
against him, and that, therefore, the indictment is not subject to the 
objections made by counsel for plaintiff in error. 

In Thomas v. United States, 156 Fed. 906, 84 C. C. A. 486, 17 h. 
R, A. (N. S.) 730, this court, in speaking in référence to the particu- 
larity required in an indictment charging a conspiracy to commit an of- 
fense against the United States, used the following language : 

"AU facts necessary to constitute the conspiracy, includlng the overt act, 
must be averred with ail the particularity required in crlminal pleadings, be- 
cause the coBspiracy is the crime with which the défendants stand chargea, and 
with the nature and character of which they, under constitutlonal safeguards, 
are entitled to be advlsed. But when the conspiracy charged is one to commit 
an offense, and that offense (as in the case of ail offenses against the United 
States) Is clearly deflned by statute, no high degree of particularlty Is requir- 
ed in describing it. If enough is shown to make it appear that an offense 
against the United States has been committed, it is sufficient" 

In Williamson v. United States, 207 U. S. 447, 38 Sup. Ct. 171, 
52 h. Ed. 278, it is said : 

"But, in a charge of conspiracy, the conspiracy is the gist of the crime, and 
certainty to a common intent, sufficient to identify the offense which the dé- 
fendants conspired to commit, is ail that is requisite in stating the object of 
the conspiracy." 

To the same effect is Crawford v. United States, 213 U. S. 183, 39 
Sup. Ct. 260, 53 L. Ed. . 

We think there was no error committed by the court below in over- 
ruling the demurrer or refusing to arrest the judgment. 

The judgment therefore is affirmed. 
171 F.— 53 
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In re STARKS-tILLMAN SADDLBRT CO. 

(Circuit Court of Appeals, Sixth Circuit. July 19, 1909.) 

No. 1,914! 

Bankruptcy (I 191*) — Materiàlmen— Lien— State La w— "Materials and 
Supplies." 
■ Ky. St. I 2487 (Russell's St. § 2399), provides tliat, when tlie property 
of tlie operator of a manufacturing establishment stiall be assigned for 
tlie beneflt pf çreditors, persone who sliall furnish material and supplies 
tocarry on the business shall bave a lien on the assets thëi'efor. Tbe 
bafikrupt Avàs à leatber manufacturer, and also conducted a jobbing busl- 
nessg in the samè line as another : department, in which it bought and sold 
: leather ' goods. Held, that manuf actured goods so purchased for resale 
TiVerç not "ma tenais, and supplies" for carrying on the bankrupt's manu- 
facturing business, and hénce the çreditors fumishlng the same were not 
entltlèd to a lien therefor. 

[E3d. Note. — For other cases, see Bankruptcy, Dec. Dig. § 191.*] 

Pétition to Review Order of the District Court of the United States 
for the Western District of Kentucky. 

W. V. Eaton, for petitioners. 
.,TW. F. Bradshaw, for respondents. 

, Before LURTON, SEVERENS, and WARRINGTON, Circuit 
judges. 

LURTON, Circuit Judge. The petitioners are çreditors of the bank- 
rupt, a corporation, engaged in business at Paducah, Ky. The çredit- 
ors filed claims, which they assertéd were liens upon the property of 
the bankrupt, which hâve been disallowed. The claim of Hen is based 
upon section 2487, Ky. St. (Russell's St. § 2399), which reads as fol- 
lows : 

"2487. (Lien of Employés and Materialmen on Property Assigned for Bene- 
flt of Çreditors.) When the property or effects of any (mine) railroad, turn- 
pike, canal or other public improvement company, or of any owner or oper- 
ator of any roUing mill, foundry or other manufacturing establishment, 
whether incorporated or not, shall be assigned for the beneflt of çreditors, 
shall corne into the hands of any exécuter, adminlstrator, commissioner, re- 
ceiyer of a court, trustée or assignée for the beneflt of çreditors, or shall 
in any \\'ise come to be distributed among çreditors, whether by opération of 
law or by the act of sucli company, owiier or operator, the employés of such 
company, owner or operator, in such business, aud the persons who shall 
hav0 fnrâished materials or supplies for the «Irrying on of such business, 
shall bave a lien upon so much of such property and effects as may hâve been 
involved in such business, and ail accessories connècted therewlth, including 
the Interest of such company, owner or operator in the real estate used in 
carrying on such business." 

The bankrupt, while engaged in the business of manufacturing har- 
ness, bridles, and other horse leather goods, was also doing business as 
a jobber in the same line of goods; that is, bought harness, saddles, 
and other horse leather goods, in a manuf actured condition, and sold 
such goods in the condition they were bought. The claim of the peti- 
tioning çreditors is exclusively for such manuf actured articles, and the 
pétitions aver that the goods so sold to the bankrupt by them were used 

•For other cases see same topic & § humeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in the jobbing branch of the business. Judge Evans was of opinion 
that the petitioners had not furnisiied "materials and supplies," with- 
in the plain and obvions meaning of the Kentucky Stâtute, and were 
therefore not entitled to hâve their daims allowed as liens'. To this 
conclusion we agrée. The statute is plaii) enough. The purpose is to 
give a lien under certain circumstances to persons furnishing materials 
and supplies for the carrying on of the manufacturing business in 
which the debtor was engaged. Such a debtor might well be engaged 
in other lines, as vi^ell as thât of manufacturer. But the statute is hm- 
ited in its application to "materials and supplies for the carrying on 
of such business" ; that is, the business of the debtor as a manufac- 
turer. 

The statute was before us in the case styled In re Bennett, 153 Fed. 
673, 82 C. C. A. 5,31 ; but the claims then involved were indisputably 
for materials and supplies furnished for the "carrying on" of an indis- 
putable manufacturing business, and the case turned upon other points. 
It has recèived little construction by the courts of Kentucky ; but in the 
cases répbrted the Kentucky courts hâve plainly recognized that claims 
not originating in the carrying on of the manufacturing side of a debt- 
or's business were not preferred under the statute. In Winter v. How- 
ell's Assignée, 109 Ky. 163, 58 S. W. 591, it appeared that the debtor 
did a manufacturing busifless and also conducted a retail store. The 
claim involved was for the salary of an employé who servéd as book- 
keeper for the manufacturing side of the business and' as a salesman 
in the retail store and gênerai utility man. The court said : 

"Appellant was not entitled to a lien for services rendered hls employer 
outside of the business of the manufacturing establishment. For his services 
in running the store, acting as salesman thereln, collectlng rents, or In at- 
tendance to any other business, he stood In the same plane as other creditors. 
The lien is ereated by section 2487, Êy. St., In f avor of the employés 'of 
any rolling mill, foundry or other manufacturing establishment,' and was cer- 
tainly not intended to include services rendered in a store." 

In American Woodworking Co. v. Agelasto, 136 Fed. 399, 69 C. C. 
A. 343, the lien of a Virginia statute in favor of persons furnishing 
materials and supplies to a manufacturing concern was held not to ex- 
tend to machinery. 

There was no error in the order, and the pétition will be dismissed. 
with costs. 



CUNNINGHAM v. RODGERS, Consul General. 

(Circuit Court of Appeals, Ninth Circuit. August 2, 1909.) 

No. 1,603. 

1, EXECUTOBS AND ADMINISÏBATOBS (§ 443*) ACTION BY ADMINISTBATOB— 

Pleaping— Nul Tiel Administbatob, 

In an action by plaintlfC as an admlnistrator, an objection that plain- 
tiffl was not and never had been admlnistrator of the efCects of deceased, 
may be taken by a spécial plea in bar or by plea in abatement. 

[3M. Note.— For other cases, see Executors and Admlnistrators, Cent. 
Dlg. §■ 1838; Dec. Dig.J 443.*] ,. 

•For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Appeal and Eerob (5 102*)— Judqments Appealable— Overrttlino Dk- 

ÙURREB. 

A judgment overrullng a demurrer to a plea In abatement wlthout fur- 
ther order or judgment, in tlje cause, Is not subject to review under Rev. 
St. § 1011 (U. S. Comp. St. 1901, p. 715), declaring that there shall be no 
reversai on a wrlt of error for error In ruling on a plea In abatement, 
other than a plea to the jurisdlctlon of the court or for an error in fact. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 68S; 
Dec. Dlg. { 102.*] 

8. COUETS (§ 405*)— JUDGMBNXS APPF.AT.ABLE— PLEA IN ABATEMENT. 

A Judgment of the United States C3ourt for China, overrullng a demur- 
rer to a plea in abatement, was not a final Judgment, and therefore not 
revlèwable by the Circuit Court of Appeals under Act Gong. June 30, 
1906, c. 3934, § 3, 34 Stat. 815 (U. S. Comp. St. Supp. 1907, p. 798), creat- 
Ing sueh court anU declaring that appeals shall lie from its final Judg- 
meuts or deerees to the United States Circuit Court of Appeals for the 
Ninth Judlcial Circuit. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 1100; Dec. Dlg- 
5 405.*] 
é. Appeal and Eeeob (§ 4*)— Action at Law— Motive— Review. 

An action on the bond of a United States Consul General for alleged 
neglect of office is an action at law reviewable on writ of error and not 
by appeal. 

[Ed. Note. — ^For other case^, see Appeal and Error, Cent. Dlg. S 10; 
Dea Dlg. § 4.*] 

Appeal from the United States Court for China. 

George F. Curtis, for appellant. 

A. Bassett, U. S. Atty. for Shanghai, China, Robert T. Deviin, U. 
S. Atty. for Northern District of CaHfomia, and George Clark, Asst. 
U. S. Atty., for appellee. 

Beîore GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The appellant, alleging himself to be 
of Rockland, county of Knox, in the state of Maine, administrator of 
the estate of Henry H. Curiningham, of Belfast, Me., brought suit 
in the United States Court for China at Shanghai against the appellee 
as Consul General at Shanghai, China, to recover- the sum of $8,000 
on the officiai bond of appellee as Consul General, and the further 
sum of $50,165.85 from the appellee personally. 

For cause of action the appellant alleged: That Henry H. Cun- 
ningham died intestate at Shanghai, China, on the lOth day of June, 
1905, possessed of a valuable estate, but leaving no relatives or légal 
représentatives within the consular district of Shanghai, China; that 
the appellee had not faithfuUy discharged the duties of Consul Gen- 
eral according to law, but had neglected and omitted to perform the 
duties imposed upon him by law, and the orders and instructions made 
and given in pursuance of law ; that he had been guilty of neglect in 
his office, and the condition of the bond was broken, and the penalty 
thereof became due and payable in accordance with the ténor thereof ; 
that in violation of sections 1709, 1710, and 1711 of the Revised Stat- 
utes of the United States (U. S. Comp. St. 1901, pp. 1179, 1180), and 
the Consular Régulations of the United States, the appellee did not 

*Fer other ouea K«e sam» toplc & i numbbs in Dec. A Am. Dlga. 1907 to date, & Rep'r Indexe* 
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take possession of the estate left by the said Henry H. Cunningham, 
but permitted one Edward H. Dunning, a citizen of the state of Dela- 
ware then residing at Shanghai, China, to take possession of the estate 
under the guise of an exécuter of the estate of said Henry H. Cun- 
ningham, and did without authority of law, and in violation of the Re- 
vised Statutes of the United States, hold an alleged probate court 
proceedings, and under the guise of said alleged probate court proceed- 
ings did go through the form of admitting to probate an alleged paper 
writing purporting to be the last will and testament of said Henry H. 
Cunningham. The pétition allèges, in substance, that the appellee 
made an unauthorized and illégal distribution of'the estate of Henry 
H. Cunningham, deceased. 

To this complaint the appellee interposed a plea in abatement deny- 
ing that the appellant was then or ever had been administrator of the 
effects in China of the said Henry H. Cunningham, and prayed that 
the pétition be dismissed. To an action by a plaintiflf as an administra- 
tor, an objection that the plaintiff was not and never had been ad- 
ministrator of the effects of the deceased may be taken by a spécial 
plea in bar. The objection may also be taken by a plea in abatement, 
as was donc in this case. Noonan v. Bradley, 9 Wall. 394, 401, 19 L. 
Ed. 757. To the plea in abatement appellant demurred, and upon the 
issue thus joined the court rendered an opinion entitled in the record 
a "judgment" sustaining the plea in abatement, but making no fur- 
ther order or judgment in the case. The action of the court upon 
the plea is not subject to review. Section 1011, Rev. St. (U. S. Comp. 
St. 1901, p. 715) ; Piquignot v. Pennsylvania Railroad Co., 57 U. S. 
104, 14 L. Ed. 863 ; Stephens v. Monongahela Bank, 111 U. S. 197, 
4 Sup. Ct. 336, 28 L. Ed. 399. 

Furthermore, section 3 of the act of June 30, 1906, c. 3934, 34 Stat. 
815 (U. S. Comp. St. Supp. 1907, p. 798), creating the United States 
Court for China, provides as follows : 

"That appeals shall lie from ail flnal judgments or deerees from said court, 
to the United States Circuit Court of Appeals for the NInth Judicial Cir- 
cuit." 

As the appeal in this case was not from the final judgment, it can- 
not be entertained. If the plea be treated as a demurrer to the péti- 
tion and the décision of the court as an order sustaining the demurrer, 
the same resuit follows. There was no final judgment in the case. 

There is thé further objection to the appeal that the action was at 
law, and the case could only hâve been brought to this court upon writ 
of error. Toeg v. Sufl^ert (C. C. A.) 167 Fed. 125. 

The appeal is, accordingly, dismissed. 
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GREER V. CATLIN & <X). 

(Circuit Court of Appeals, Third Circuit. July 23, 1909.) 

No. 24. 

Appbal and Eerob (§ 215^^) — Revibw— Instructions. 

A judgment will net be rêver sed beeause of a statement of ttie issues 
by tbe court in its charge, expressly niade subject to correction by eoun- 
sel if erroneous, and to wliicli no objection was made or exception talien. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 1309; 
Dec. Dig. § 215.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

George Douglas Hay, P. Gordon Bromley, and Abraham M. Beit- 
1er, for plaintiff in error. , 

R. Stuart Smith and Charles E. Morgan, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and BRAD- 
FORD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below Catlin & Co., 
herein styled "plaintiffs," recovered a verdict against Gréer, herein 
called "défendant," for breach of contracts between them. Judgment 
having been entered on, the verdict, défendant sued out this writ and 
assigned for error that portion of the charge to the jury which reads: 

"If tlié contract was canceled as the défendant avers, he would still be liable 
for the yarn that he agreed to take aftervvards by new agreement made in 
Noveinber, namely 60 m arps, of which he has paid for 24, leaving unpaid for 
the balance of the 60." 

The case involves the simple question whether the court fairly left 
to the jury the question whether the contract of November, 1906, as 
modified by agreement of June, 1907, was canceled. The verdict es- 
tablished that it was not canceled. Hence whether the court's instruc- 
tions as to the rights of the parties, in case it was canceled, involved 
error, becomes immaterial, The complaint made is that the charge 
wrongfully limited the jury on the question of cancellation to what 
happened on August 37, 1907. In that connection we remark that, 
if the court did so, it simply followed the contention the défendant 
had himself made in the case, for, while the afiiîdavit of défense is 
not in évidence, it serves to show the theory on which the défendant 
presented the case. Under oath the défendant therein averred : 

"That on or about August 27, 1907, défendant, by reason of plaintiffs' breach 
of agreement, was compelled to and did notify plaintiffs, through Corvln, who 
was the authorized agent or représentative of plaintiffs, and wlth whom the 
said contract or agreement was made, that défendant rescinded his said agree- 
ment, and that said Ciorvin and défendant then and there canceled the same, 
and it was and thereby became annulled." 

It is now contended there was further proof from which another 
and later cancellation than August could hâve been found. In its 
charge the court said: 

•For other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"The eontroversy Is entlrely with regard to the larger contract. Now, as I 
nuderstand the defendant's position with regard to that, he concèdes — I so 
understand the opening of defendant's counsel — that he is responsible for fail- 
Ing to comply with this contract of taliing and paying for the yarn which is 
involved In the modification of June 29th, unless the jury should fiud from the 
e;vidence that the contract was canceled at the time that is referred to by one 
of the defendant's wltnesses. That I understand to be his ix)sltion. If nat, 
I should tie Tery glad to be correeted now." 

If, as contended, this language referred to the August cancellation 
and limited the jury to that time, the court's attention should hâve 
been called thereto; but no exception was taken to this language or 
response made to the invitation of the court. Indeed, the proofs 
disclose no other cancellation, and if they did it would be unjust for 
this court to now reverse as error on review language which was 
acquiesced in on the trial. 

Finding no error, the judgment is affirmed. 



WEBER et al. v. GRAND LODGE OF KENTUCKY, F. & A. M. 

(Circuit Court of Appeals, Slxth Circuit. June 24, 1909.) 

No. 1,901. 
On Rehearing. 
For former opinion, see 169 Fed. 522. See, also, infra, 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

PER CURIAM. The pétition to rehear and certify the question 
upon the jurisdiction of the court bèlow is denied upon the authority 
of Coler v. Grainger County, 74 Fed. 16, 20 C. C. A. 267, Ayres v. 
Polsdorfer, 187 U. S. 585, 23 Sup. Ct. 196, 47 L. Ed. 314, and Boston, 
etc., R. Co. V. Gokey, 310 U. S. 155, 28 Sup. Ct. 657, 52 L. Ed. 1002. 



WEBER BROS. v. GRAND LODGE OF KENTUCKY, F. & A. M. 

(Circuit Court of Appeals, Sixth Circuit. June 25, 1009.) 

No. 1,901. 

Courts (§ 382*) — Fedeeai, Courts — Jueisdiction of Suprême Coubt— Elec- 
tion. 

Where, In a case removed on the ground of diverslty of citizenship, the 
défendant subseçiuently raises a question of jurisdiction, and, being de- 
feated both on that question and on the merlts, takes the case for review 
by wrlt of error to the Circuit Court of Appeals, and is again defeated, 
the décision of such court is final, and he eannot take another wnt of 
error to the Suprême Court. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 382.*] 

On Application for Writ of Error and Supersedeas. 
For former opinion, see 169 Fed. 522. See, also, supra. 

•For other cases eee same topio & S ntimbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge. This cause cornes on now to be heard 
upon application for a writ of error and supersedeas. The judgment 
of this court is final. The jurisdiction of the Circuit Court was orig- 
inally invoked solely upon diversity of citizenship. That the défend- 
ant subsequently claimed that there wàs no jurisdiction over. their 
persons, because the Kentucky statute allowing constructive service 
was in contravention of the Constitution of the United States, pre- 
sented, in one aspect, a question as to the jurisdiction of the court 
below. When that was decided against them, they went to trial upon 
the merits. They lost the case upon this line of défense. They then 
had to elect whether they would abandon the merits and go to the 
Suprême Court upon the jurisdiction, or to the Court of Appeals upon 
both questions. They elected to come to this court, and this court has 
decided for itself the question of jurisdiction, as well as the questions 
upon the merits. It was under no obligation to certify the question 
of jurisdiction, ,being clear in the opinion that the court below had 
jurisdiction. No right to a writ of error from the judgment of the 
Circuit Court of Appeals now exists. See United States v. Jahn, 155 
U. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87 ; Ayres v. Polsdorfer, 187 U. 
S. 585, 23 Sup. Ct. 196, 47 E. Ed. 314 ; Boston & Maine Ry. Co. v. 

• Gokey, 210 U. S. 155, 28 Sup. Ct. 657, 52 L. Ed. 1002. 

But if the case be not one under the first clause of the fifth section 
of the jurisdiction act (Act March 3, 1891, c. 517, 26 Stat. 827 [U. S. 
Comp. St. 1901, p, 549]), but was a case in which the vahdity of con- 
structive service depended upon a statute of Kentucky which the de- 
fendants "claimed to be in contravention of the Constitution of the 
United States," how will the matter stand? Under Eoeb v. Columbia 
Township Trustées, 179 U. S. 472, 21 Sup. Ct. 174, 45 E. Ed. 280, 
the défendants making such claim, if unsuccessful, might hâve carried 
the case to the Suprême Court from the Circuit Court. This would 
seem to be so, although the ground upon which the défendants removed 
the case from the state court into the court below was that of diversity 
of citizenship. The right to a writ of error from the Suprême Court 
was, in the case referred to, held to extend to "any case" in which it 
was "claimed" that a law of the state was répugnant to the Constitu- 
tion, although the question was raised by the défendant only. That 
this défense would hâve been unavailable as ground for removal is 
of no moment in determining whether upon a final judgment, after re- 
moval, the case might hâve been carried to the Suprême Court. 

Assuming, therefore, that the défendants might hâve carried their 
case to the Suprême Court from the Circuit Court, they did not, but 
brought it to this court as a case in which fédéral jurisdiction was dé- 
pendent upon diversity of citizenship. It is too late to now invoke the 
jurisdiction of the Suprême Court ; for, as said in more than one case, 
a party who might bave carried his case to the Suprême Court, and 
does not choose to do so, cannot, after a final judgment in the Circuit 

Court of Appeals, hâve a second détermination upon another writ of 
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error. Robinson v. Caldwell, 165 U. S. 359, 17 Sup. Ct. 343, 41 L. 
Ed. 745 ; Loeb v. Columbia Township Trustées, 179 U. S. 473, 478, 
479, 21 Sup. Cl 174, 45 L. Ed. 280; Ayres v. Polsdorfer, 187 U. S. 
585, 590, 591, 28' Sùp. Ct. 196, 47 L. Ed. 314; McFadden v. United 

States, 213 U. S. 288, 29 Sup. Ct. 490, 54 L. Ed. . 

The writ of error must be denied. 



UNITED STATES r. INTERNATIONAL MERCANTILE MARINE CO. 

(Circuit Court of Appeals, Second Circuit June 15, 1909.) 

No. 261. 

ÂIIENS (§ 57*) lMMl0BATION STATUTS— HeAD TAX— LIABILITT OÏ SHIPOWNEB. 

Immigration Act Feb. 20, 1907, c. 1134, {• 1, 34 Stat 898 (U. S. Comp. St 
Supp. 1907, p. 389), imposing a head tax on Immigrants, whlch Bhall be a 
debt against the owner of the vessel bringing such allen Into the Unit- 
ed States, does not render such owner Uable for the tax upon an allen 
seaman who deserted after reachlng this country, In the absence of any 
évidence that the officers of the vessel had reason to suppose that the 
seaman made the voyage with the Intention of so galnlng admission, or 
that such Intention In fact exlsted. 
, [Ed. Note. — For other cases, see Aliens, Dec. Dlg. f 57.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Henry A. Wise, U. S. Atty., and Henry L,. Stimson, U. S. Atty. 
(Francis W. Bird, Sp. Asst. U. S. Atty., of counsel). 

Robinson, Biddle & Benedict (H. S. Hertwig and Wm. S. Mont- 
gomery, of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CÛRIAM. The complaint expressly avers that the alîen 
whosehead tax is sought to be charged against the de fendant's steam- 
ship, was a member of the said ship's crew, being signed upon the arti- 
cles of said ship, and that upon arrivai he deserted and entered the 
United States. The décision in Taylor v. U. S., 207 U. S. 120, 28 Sup. 
Ct. 53, 52 h. Ed. 130, seems controlling authority for the proposition 
that section 1 of the act of February 20, 1907 (chapter 1134, 34 Stat. 
898 [U. S. Comp. St. Supp. 1907, p. 389]), "does not apply to sailors 
carriëd to an American port with a bona fide intent to take them out 
again'when the ship goes on, when not only there was no ground for 
supposing that they were making the voyage a pretext to get hère, 
désert and get in, but there is no évidence that they were doing so in 
fact." There is nothing in the complaint to suggest that his ship- 
ment was such a pretext, or that this is other than the "ordinary 
case of a sailor deserting while on shore leave." 

The judgment sustaining demurrer is affirmed. 

*For otlier ctMM M* uim* toplo t ( «viibeb in Dec. * Am. Dlga. 19C7 to datt, * R«p'r Indexa» 
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POOLE BKOS. V. MARSHALL-JACKSON CO. 

(Circuit Court of Appeàls, Seventh Circuit. April 13, 1909.) 

Na. i,528. 

Patents (§ 328*) — Infringement— Desk Calendab. 

The Wilson patent, No. 585,944, clalm 1, for a holder for desk calendars, 
construed, and held not inf rlnged- 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The appeal Is from a deeree dlsmlsslng the blU for want of equlty. The bill 
was to restraln infringement of I^tters Patent No. 585,944, issued July 6th, 1897, 
to James R. Wilson, for certain nW and useful improvements in Memorandum- 
Calendars. 

Figure 1 of the patent Is as follows: 




The followii:? is the descriptive portion of thfe patent relating to, the seat 
uiiou whk-li tlie lenvos are llnally, tiinied up: 

Tlie tiliiîK-wires C are lient lii their upper portions in such a manner as to 
afCord aji eleyated support upon whlch the leaves of the pad may be accumulat- 
ed by separatlug tlieni from the pad and removing them upward and forward 
on tUe support In consécutive order as thelr dates are successively reached. 

•For other cases see sarae topic & § numbee tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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Â8 herein shown, sald elevated support Is convenîently formed by bending the 
wlres to afford downwardly ànd forwardly projectiiig portions c^, and then 
rerersely bending the wlres to afford upwardly and forwardly projecting por- 
tions c>. , 

Clalm 1 ot the patent Is as follows: 

1. A holder for desk-calendars, eomprising a base for restlng on the desk, 
and two seats for the calendar-leaves, one éeat being upon the base and up- 
wardly façing, and the other being carried by and elevated abo<ve the base and 
rearwardly faclng, and means for gulding the leaves when mored between 
thelr two seats. 

ït w'as admitted at argument that unless clalm 1 Is Infringed by appellee's 
dericé the patent is not infringed. Appellee's devlce la accurately described 
In cotinsers brief as foUows: 

Appellee's devlce comprise» a base-plate, the forward end of whlch restsj 
directly upon the desk and thé upper end of whlch la supported by feet so 
that the base-plate Is Inclined upwardly, and thlS plate Is so formed that its 
rearward portion is at greàter Inclination fr(>m the horizontal than its low- 
er portion. The plate itself is somewhat more than double the length of the 
sheets, and constltutes, therefore, both the lower and the upper seats. The 
flling wires are slmply U-shaped Staples havlng thelr ends fixed In the base 
plate. The sheets are plercéd to recelve and run upon thèse wires, and are 
transf erred from the lower to the upper seat by being tumed over the bow 
uniting the two legs of thQ flling wlreSi 

The upper seat is elevated above the lower seat only in the sensé that itis- 
the upper end of an inclined plate, and Is then tilted upward sllghtly relative- 
ly as to the lower seat. This différence in plane of the lower and upper seats 
cannot of Itself be aptly defined as an élévation of one above the other. 

The patents exhibited are as follows: 

Ko. 170,585, Nov. 30, 1875, F. B. Perklns and W. S. Dodds. 

No. 188,915, March 27, 1877, C. Jensen. 

No. 196,776, Nov. 6. 1877, B. J. Beck. 

No. 276,643, May 1, 1883, L. M. Swltzler. 

No. 286,736, Oct. 16, 1883, E. Shepard. 

No. 337.470, March 9, 1886, A. Zumpe. 

No. 375,545, Dec. 27, 1887, N. C. Fowler, Jr., & E. W. Pope. 

No. 396,929, Jan. 29, 1889, C. H. Hanimann. 

No. 417,106, Dec. 10, 1889* H. P. Smith. 

No. 454,559, June 23, 1891, J. R. Meadowcrrft 

No. 458,474, Aug. 25, 1891, G. W. MacKenzie. 

No. 489,599, Jan. 10, 1893, S. F. Baker. 

No. 588,631, Aug. 24, 1897, H. Brown. 

The further facts are stated In the opinion of the court 

For opinion below, see 161 Fed. 753. 

Albert H. Graves, for appellant. 
Louis K. Gillson, for appellee. ■ 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above). 
The claim is for a holder for desk calendars eomprising a base for 
resting on the desk, and two seats for: the calendar leaves, one seat 
being upon the base, and upwardly facing, ànd the other (the seat 
to which the leaf is lifted) being câiTied by and elevated above the 
base, and rearwardly facing. Whether appellee's device infringes 
the claim or not, dépends upon the meaning to be given to the phrase 
"elevated above the base" as applied to the seat not rèsting on the 
base; for if that phrase means the particular structuré shown in fig- 
ure 1,' wherein the séat is not intégral with the hiise except as it is 
attached thereto by the filîng wires, appellee's calendar holder does 
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not infringe, for in its holder the corresponding seat rests upon the 
base. 

We are of the opinion that the phrase "elevated above the base" 
as used by the patentée in his appHcation, and as granted by the pat- 
ent office, was meant as the construction of a seat not resting upon 
the base, or intégral therewith, except as connected by the fiHng wires. 
The previous aft, it seems to us, makes this interprétation imperative, 
for in that art there are mémorandum calendars in every essentiaj 
respect hke the appellee's calendar, except that the second seat is not 
raised quite so high as appellee's calendar — the only différence being 
a slîght change of angle^a thing that could not exist consistently 
with the granting of a patent to Wilson broad enough to cover the 
appellee's device, unless the patent office held that there was patenta- 
bility in this slight change of ailgle, an assumption that we do not 
think warranted. 

The descriptive portion of the patent, set out in the statement of 
facts, shows, also, that this must hâve been the mind of the patentée, 
for making no mention of the "eleVated support" as resting upon, or 
being intégral with, the base, he desc'ribes it as "formed," by bend- 
ing the wires downwardly and forwardly, and then upwardly and 
forwardly; "formed" being meant evidently not only to describe 
the form the seat should take, but also the character of its construc- 
tion. 

Upon this interprétation of clairh 1, the decree of the Circuit Court 
finding that there was no infringement, is without error. 

Affirmed. 



HOLCOMB et al. v. SCHUTTE & KOBRTING CO. 

(Circuit Court of Appeals, First Circuit. June 3, 1909.) 

No. 816. 

Patents (§ 328*)— Validitt and Infringement— Check Valve. 

The Schutte patent No. 524,048, for a check valve, havlng a supple- 
mentary mechanism on the dellvery side to cause the valve to close slowly 
and prevent hammerlng, vs^as not anticipated, and discloses invention. 
Also held Inf rlnged. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

James L; Gilingham, for appellants. 

Francis T. Chambers (Johh E. Hubbell, on the brief), for appellee. 

Befôre COLT and PUTNÀM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

CO|LT, Circuit Judge. This suit was brought for infringement of 
letter^ patent No. 534,048, granted to Louis Schutte, August 7, 1894, 
for irriprovements in check valves. The Circuit Court held the patent 
valid, and that the, défendants' valve inf ringed. 

•For other cases see same topic & § numbeb la Bec. & Am. Digs. 1907 to date, & Rep'r ludexea 



HOLCOMB V. SCHUTTE <k KOERTING CO. 



845 



The Schutte invention relates simply to the closing movement of the 
valve, where there is a back pressure or fiow of steam, and its purpose 
is to overcome the tendency of the valve to hammer under thèse con- 
ditions, by causing it to close slowly. This resuit is accomplished by 
the addition of supplementary mechanism on the delivery side of the 
valve, comprising a cylinder, piston, and a passage or passages through 
the piston. By thèse means the immédiate action of the increased de- 
livery pressure upon the valve is prevented, and the valve closes with 
a comparatively slow movement. 

In stating the object of the Schutte invention, the spécification says: 

"My invention relates to check valves, and has for its object to overcome 
the tendency of such valves to hammer In cases where the fluid passing 
through them has a pnlsating flow, such, for instance, as has the steam when 
passing from a boiler to an engine, particularly where the englne vvorks with 
a cut-off, or a pump working with air vessels of Insufflcient capacity." 

The invention is shown in Fig. 1 of the drawings: 
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; ,;;It>. this draïAîing, A represents. ;t];ie receiving or supply side of the 
,vftly€>,|aîi(i "A-', the discharge or dèl\Y,ety side; Ç represeilts the valve, 
-and É^he va,lve;S€at:; É^.represents tfie cylinder/^ndj the piston which 
wqrksin thecjlii^dçr and is,a,ttached tO the valve;; J' ,'represents the re- 
striçtedî orifice or passage leading f roui the cylindertp thé delivery side 
of .thepyalve, The, fit between the piston and cyjihder is loose, to per- 
mit] ji iree.movement, and also because a leak in the joint is rather ad- 
svantageous than detrimental. . Foi; the purposes pf this case it is un- 
necessary to refer to the other parts. . , , 

;Qnly,i^e;first:claitnis in issue: : 

"(1) The coïû'biîiatiDn of a ' main conduit, a check valve sltaated thereln, 
a cyllndiet'knd' piston, the moving meiaber of which is attached to the check 
Valve and Is ëxposèd exteriially to thé pressure in the conduit on the delivery 
sidê of ' the Check valve, a passage or passages leading from the iueide of 
the eylind^r'to the main conduit also on the delivery side of the check valve." 

This claim includes as éléments the cylinder, the movable' piston at- 
tached to the valve, and the passage leading from the inside of the 
cylinder to the delivery ^ide; of thè valve. The essence of the inven- 
tion covered by this çlalm residés-largely in the passage leading from 
the cylinder to the delivery chamber, which prevents any momentary 
increase of pressure on the delivery side from closing the valve im- 
mediately and suddenly. 

In a check valve, when the. valve is open, the pressure of steam on the 
supply side is greater tharv'that on the delivery side. If now, for any 
reason, the pressure on bofh sid<s of the valve becomes equal, or the 
pressure on the delivery sîde beconie greater than on the supply side, 
the valve will close quickly, With a tendency to h^mmer, , The Schutte 
valve is so organized that tlie closing movement''of the valve will be 
governed by the pressure iiii the cylinder ;on the upper side of the piston, 
and any momentary increase of prefesure in the delivery chamber will 
not immediately act'oitithe valve, but such pfèssure must pass from 
the delivery chamber, through. the narrow orifice into the cylinder and 
above the piston before it bécomès effective in closing the valve. By 
this arranganent Schutte cauSe^; thp" vàlvé to close slowly, and thus 
overcomes l|ie tendènçy pf thePvâlye to hammer. The" Sfchutte in- 
vention has l^t-ôved to be. practicàly;ând it has çpntinùed in' commercial 
use since théTiiriè the patent was.issùed. 

In the pripr art the hèarest appfoach tp the Schutte invention is the 
Eynon pateht. No. 515,578; dated; Ifebruary 27, 189é. While the 
Eynon patent sho!R?,s a cylinder, which: iscalled à ''dash pot," a piston, 
and a passage leading 'from the delivery side into the cylinder, the 
constructioi]iand>-arrarigement pf thè parts and their mode of opération 
are essentiafly différent froiri thè Schutte "valyci - i 

The Eynon patent says: ' ■ \ j, ';'■■. ■• 

"It wlU be ffeen that steam from the'chamblBjr,,.©^: «"iï^t^ the stem, D, 
through the feort G. pnjl escapes therefrom thrctigh the pÇrt, H, into the 
dash pot beldjjt'the pistottvJF', by which provisloil the valvfe, C, may be llfted 
from Its seat and is held Maiiîjed, and o\ying:t(J the steaôi~that may remain 
in the dash pot below the plstdiÊî,;.getIpg, as a cushion, the valve, C, when 
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lowerlng, Is prevented from forclbly striklng its seat, It belng noticed that 
the steam In the dash pot retums through the ports, H, passage, D, and port, 
G, Into the chamber, B'." 

In the Eynon organization the steam from the supply side of the 
valve enters the cylinder on the under side of the piston through ports 
in the valve stem, and it is the cushioning of this steam on the under 
side of the piston which prevents the sudden closing of the valve. No 
such arrangement or mode of opération is found in the Schutte patent. 

On the question of infringement we hâve no doubt. The défend- 
ants' valve is shown in the CoUins patent, No. 688,830. While this 
valve differs in the form of the piston, and in the relative size of the 
cylinder and piston, it embodies substantially the same structural fea- 
tures, and its mode of opération is substantially the same, as the Schutte 
valve. The défendants' valve has on its delivery side a cylinder and a 
piston of the plunger form, which is connected with the valve, and 
which Works in the open end of the cylinder. It has also a small pas- 
sage leading from the inside of the cylinder to the delivery chamber, 
which admits of a relatively slow flow of steam, with the resuit that 
the pressure in the cylinder will not respond immediately to any in- 
crease of pressure on the delivery side, but only gradually, and hence 
the valve will close slowly. It is manifest, therefore, that the défend- 
ants' valve contains the invention shown and described in claim 1 of 
the Schutte patent in suit. 

The decree of the Circuit Court is affirmed, and the appellee recov- 
ers its costs of apji»;al. 



NATIONAL MALLEABLE CASTINGS CO. v. BUCKEYE JLA,LLEABLE 
IRON & CX3UPLEH CO. et al. 

(Circuit Court of Appeals, Slxth Circuit. July 7, 1909.) 

No. 1,910. 

1. Patents (§ 157*)^^onstbuction— Paper Patents. 

Whiile tlie fact that a patented device has uever gone into use rloes not 
defeat the patent, It warrants an inference agaiust utUity, the converse 
of that which arises from suecessful commercial use, and niay justify a 
narrow construction of the patent. 

[Ed. Note.— P'or other cases, see Patents, Dec. Dig. § 157.*] 

2. Patents (§ 328*)— Infringement— Car Coupler. 

ïhe Deltz patent, No. 576,094, for a car coupler, Involves Invention and 
is valld, but is an improvement patent in a crowded art and must be 
narrowly construed. As so construed, h.eld not infringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This is a bill to restrain Infringement of the Henry Deitz patent. No. 570,- 
094, issued Pebruary 2, 189T, for an improvement in car coui)lers. The alleg- 
ed infringlng device is known as the "Major coupler," and is made under 
three patents to J. Timms, being Nos. 679,145, 685,802, and 734.999. 

*For other cases see same topic & { number iu Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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The Déitz patent cannot be well; •explained without the di-awings and their 
descriptions, as sliown in tlie patent W© therefore set ont same below. 
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• Figure 1 is plan sectional view through the coupler. Fig. 2 is a vertical 
sectional view on line 2 2 of Fig. 1. Fig. 3 is an end vertical sectionul view 
on line 3 3 of Figs. 1 and 2. Fig. 4 Is a perspective view of the lower end of 
the locking-pln. Fig. 5 is a perspective view of the end of the knuclde whicb 
cornes into engagement with the locking-pin. Fig. 6 is a similar plan view to 
that of Fig. 1, showing the locking-pin In a différent position. Fig. 7 is a sim- 
ilar view to that of Fig. 2, showing the locking-pin In a différent position. 
Fig. 8 is a similar view to that of Fig. 3 with the locking-pin in the position 
shown In Figs. 6 and 7. 

In the drawings, A désignâtes the ordinary main cast pièce of car couplers 
of this class, and B désignâtes the knuckle thereof. 

D is the locking-pin, whicb is made In a manner to serve the purpose of au- 
tomafically locklng the knuckle and also to throw open the knuckle when the 
pin is lifted, as will be described. This pin, D, bas a slot, d, In its forward 
edge (shown by the dotted Unes In Figs. 3, 7, and 8), which engages a projec- 
tion, E, In the front wall of the main casting. This slot, d, is inclined and otf- 
set at Its lower end, as Is shown in Figs. 3 and 8, for the purpose of throvving 
the lower end of the pin at an incline when the pin is lifted, wbereby the 
sboulder D' of the pin engages a lip B' of the knuckle end, as is shown in Figs. 
6, 7, and 8. The purpose of this Is to provide that vs^hen the locking-pin is lift- 
ed and let fàll back again l>efore the cars are pulled apart, perniitting tho 
knuckle to be opened, the pin will fall back and rest upon the end of tho 
knuckle and ride thereon until the knuckle is pulled opèn, whereby the piii 
rides off the knuckle end and drops in its normal position ready to couple auto- 
matlcally. The pin when down in its normal position, locking the knuckle, is 
shown in Fig. 2, and when in this position and the knuckle is open and a cou- 
pling is made, the pin swings back, to free the end of the knuckle, to the posi- 
tion of the dotted Unes in Fig. 2, the lip Ii of the pin engaging the projec- 
tion P of the main casting, and thereby acting as a center about which the 
pin revolvês whên automatically coupllng, and when the knuckle Is home the 
pin swings back to Its normal vertical position between the end of the knuckle 
and the slde wall of the casting, thereby locking the knuckle. 

On the lower end of the pin D, there is a projection, D2, having a lip, Ds, 
and the outer end of the knuckle Iseut away on an Incline, as is shown at 
B2, which leaves an inclined way, Ba, and upon the lifting of the pin forcibly 
the inclined slot, d, throws the lip, T>3, into engagement with the Inclined way. 
B3 (see Figs. 7 and 8), whereby the further upward movement of the pin, the 
lip, D', engaging the way Bs by virtue of the incline, forces the knuckle end 
outwmrd and open In the position of the dotted Unes in Fig. 6, provided, how- 
ever, the knuckle is free to open, not being in contact with any other cou- 
pler. The purpose of this means of throwing open the knuclde Is to avoid the 
uecesslty of the brakeman entering between the cars at any time for any pur- 
pose when coupllng, and, should he find the knuckle closed when he desires 
to couple, ail that he is required to âo is to lift the cutting-out lever, thereby 
lifting the locking-pin, which unlocks the knuckle and throws it ofien by the 
vertical movement, as above described, and this means of throwing open the 
knuckle is secured by the simple addition of the end-projection locking-pin and 
by the cutting away of a portion of the end of the knuckle, maUing no new 
part to the coupler nor adding any additional expense In its construction, 
which Is a great desideratum. 

The court below dismlssed the bill upon the ground of noninfringement. 
Complainants bave appealed. 

T. W. Bakewrell and T. B. Kerr, for appellant. 
H. A. Seymour and R. S. Taylor, for appellees. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

LURTON, Circuit Judge (after stating the facts as above). The 
Deitz coupler is one of a large class of patents for improvements up- 
on the automatic car coupler of the type known as the Master Car 
171 F.— 54 
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Builders' Standard. The patentée, in his spécifications, says that his 
invention "has for its object to provide means to throw open thé 
knuckle simultaneously with the movement which unlocks the knuckle, 
and to do this with the locking-pin in the simplest and most efficient 
manner." 

The first claim, the only one in issue, reads as follows: 

"1. The combinatlon with a dravv-head, and a horizontaily-swinglng knuckle 
plvoted theretô, of a vertteally-movlng locklng-pin nornially obstructiug the 
path of sald knuckle, but not when partlally ralsed, whlle the knuckle is clos-- 
ed, Is prevented from automatleally descendlng until the knuckle opens, and 
llieans whereby completing the raising o£ the pin thro^vs the knuckle open." 

The court below, after a careful review of the history of the whole 
art and a considération of this claim, in connection with the spécifi- 
cations and drawings of the patent, reached the conclusion that, while 
the Deitz patent embodied a patentable improvement, it was a nar- 
row patent, and must be limited to substantially the device shown 
by the spécifications and drawings ; and that, thus limited, the Major 
coupler (Jid not inf ringe. 

After , a most careful considération of the whole matter, we find 
ourselves in unanimous agreement with this resuit. The opinion of 
Judge ■ Sater, who heard the case below, goes so f ully into the history 
of thë art, and inakes such a satisfactory comparison of the two de- 
vices in conflict, that we only deem it necessary to summarize the 
points upon which we assent to an afifirmance of the decree. 

The ôlder f orms of such coupler stopped with an unlocking de- 
vice by which the locking-pin might be raised out of the locking posi- 
tion and mechanism by wliich, when thé engagement with the oppos- 
ing coupler was complète the locking-pin dropped in front of the 
swinging knuckle to couple the cars together. 

Thus, it was old and the subject of hundreds of patents to mechan- 
ically lock and unlpck by. means of a single device operated by a lev- 
er and chain from one side of the car; but, before this opération of 
mechanically coupling could take place, one of the couplers had to be 
in a wide open position, so that the coupler of the other car could 
enter the coupling head and befconae eUgaged therewith. This re- 
quired an opening by hand; the brakeman being then, in some con- 
ditions, exposed to danger. The next step in the art was theref ore 
to add to the locking and lock-ôpening mechanism some device by 
which the pin might be left in a lock-set position before the cars were 
drawn apart and the knuckle thrown wide open with the opération 
of pulling the cars apart. What : Deitz has done was to incorporate 
in the old Janney type of automatic couplers devices for lock-setting 
and knuckle-opening, whereby,- he claims, that, without multiplying 
devices, he has devised a coupler which locks, lock-sets and lock-opens. 

By "lock-setting" is meant setting the locking-pin in such posi- 
tion, before the cars are pulled apart, as that it is not in the path of 
the knuckle and keeping it in that position until they are drawn apart, 
when it drops into its normal vertical position in the path of the cou- 
pling knuckle, rcady for another engagement. 

The pëculiar form of hi-s 16cking-pin is shown in the drawings and 
described in that part of his- spécifications already set out, and need 
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not be repeated. The ■ opération of lock-opening: — that is, opening 
the knuckles when the cars are pulled apart so as to admit of anoth- 
er eng^ement — is fully descrîbed in the spécifications set eut. The 
parts of the locking-pin and kriuckle are so formed as to coact; re- 
sulting in a peculiarly cohstructed kicking cam, which throws the 
knuçkle into its wide-open position. 

1. It must be conceded that the device of Deitz has three functions : 
That of locking pr coupling.automatically; that of setting the lock- 
ing-pin in an unlocked position; and that of kicking the knuckle in- 
to its wide-open position, when the cars ; are drawn apart, ready for 
another coupling. , . 

2. But it was nçt new to set the locking-pin in a lock-set position. 
This is shown in many of the prior patents, some of which are re- 
ferred to in the opinipn of Judge Sater. This lock-setting was donc 
in some, of them by supporting ,the pin upon the tail of the knuckle, 
and, in others, upon some part of the draw-head. The fourth élément 
of the çlaim is for "device s lAThereby the pin, if partially raised while 
the knuçkle is closed, is prevented from automatically descending un- 
til the knuckle opens." The spécifications and drawings show that, 
when the pin is partially raised, it will fall baqk and rest upon^ the 
end of the knuckle, and ride thereon until the knuckle is pulled open. 
There was nothing new in so lock-setting, nor in the manner of do- 

3. Nejther was it new in this. art to provide sonie form of cam, or 
spring action, for throwjng the knuckle into its wide-open position, 
when. the cars were pulled apart. A number of patents for improved 
car couplers, including loçk-opening devices) are in évidence, and 
some of them are referred tp in the opinion of the court below. The 
jipvelty, if any, is in the particular construction of the kicker which 
is shown in the Deitz device ; but it certainly did not, when Deitz 
made his invention, require any exercise of inventive faculty to put a 
kicking cam upon any kind of coupling knuckle. 

4. Neither.was Deit? the first to combine thç function of lock-set- 
ting and . knuckle-ppening in . the same coupler., The Buhoup patent 
of January 26, 1892, is jan illustration of suçji a combination. That 
patent shows a horizontally sliding lock pressed forward either by 
a wejght or by a spring which Ipcks the knuckle. When the lockis 
moved l^ack enough to clear the tail of the knuckle, it is in set posi- 
tion. To automatically open the knuckle, a further movement pf the 
pin or Ipck in its opening direction sets in opération a kicking lever 
and throuys the knuckle open. The knuckle opener of Deitz's patent 
is a pam, and in Buhoup, a lever, and both methodsi for knuckle open- 
ing were welLknown- The Buhpup Ipcking-piij moves horizontally, 
and not vçrtically, as in Deitz's, and -Buhoup erriployed a separate 
levçr ;for thrpwing his knuckle ppep; but yertically-rnoving locking- 
pins ;Were W^H knowfn in the oid art.,, Deitz,, himself, in his earlier 
patent, ^..showfs. vertically-njovable . locking-pins, and means fpr lock- 
setting on the knuckle tail. So did those devices show, an outside 
lev^r, for ithrowing open the knuçkle,.. That Deitz, in the patent in 
suit, dispenses with any separate outside mechanisfn for thrbwing 
tljç Jfnuçklç pppn, -by arranging a cam kick by tl^ coàçtionof his, pin 
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and knuckle, îs the primary reason for conceding to him a patentable 
improvement in the particular method by which he bas done this; 
but the old art taught him how to provide for knuckle opening by 
placing a kicking incline, or cam, upon any kind of lock. 

Quite a number of instances in which lock-setting and knuckle- 
opening were combined in the same coupler might be referred to. 
Among them are the patents to Buhoup, No. 573,961; to Ltidlow, 
No. 488,769; to Whipple; No. 562,871; to Washburn, No. 556,036. 
Deitz's earlier patents, already referred to, show couplers in which 
devices for lock-setting àhd lock-opening are combined. 

The patent to Aabel was upon an application made after that of 
Deitz. It is a doser anticipation than anything in the art. We lay 
it upon one side. The question of whethèr the invention of Aabel 
or Deitz was first in point of time is too doubtful, upon the évidence, 
to justify resting our jùdgment upon that patent. For rnuch the 
same reason, we shall not consider the value of the second Buhoup 
patent, as a limitation upon the field of invention open to Deitz. 

6. Amohg other reasons which tend to confirm us in regarding the 
Deitz patent somewhat narrowly is the fact that, although his in- 
vention was made iri 1896, it has never gone into commercial use. 
The complainants own the patent, and they make couplers ; ' but they 
do not make the device of the Deitz patent. This may be due to a 
number of causes. One, which the expert évidence seems to estab- 
lish, is the fact that the structure described by Deitz, and which seems 
essential to the proper opération of his arrangement for lock-setting 
and khiitkle-opening, is that there must be a cavity behind the knuckle 
in which his Idcking block or piri is required to swing fore and aft 
to accortiplish the opération, The évidence tends strohgly to show 
that couplers are frequently broughftogether with great force, pro- 
ducîng à shock and a rebound of the knuckle after being closed. This, 
it is testified, is likely to resiilt in at least occasional failure in locking 
and leadto séparation of the cars by jarring the pin into its unlock- 
ed position. But whatéyer the causes— ^and they do not seera to in- 
volvë' ariy financial inàbility to put the device in use— the fact re- 
mains that this case inVolves the interposition of this long unused 
patent to suppress the actual use of the defendant's coupler, a coupler 
which, appears to us to hâve beert à valuable improvement over any 
other shown in this transcript, and bne which has gohe into large 
practical use. ' 

The Çlimax: coupler, thé! coupler made by thé complainant Com- 
pany, is ttlàde under patents to Clinton Tower, issued in 1903, num- 
bered 728,049 and 728,182. Tha,t it émbodies sohié of.the principal 
featùres'M Deitz is obvious, aijd/îf thè Deitz patent Wâé onë of pri- 
mary chatactèr, the aiiticîpâtiort might' be serious; There are plain 
différences,' however, , betwèeri the tyvo inventions — -quitè erioug'h to 
make thé clàim now màde that the Climax ïs an enibodiment of the 
Deitz quite tihsàtisfactdry in vieWof thé limitations which we must 
îniposé on Deitz to support his patent at ail. 

The whole ground, for the purpose for which we use the fact df 
nd commercial use, is cbvered by the admission of Mr. Deitz that no 
couplers like the patent in suit hâve ever been put into actual serv- 
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ice. The mère fact that a patent has not gone into practical use does 
not defeat it, nor deprive the patentée of relief in equity against an 
infringer. The patentée may, if he will, reserve the invention for 
his exclusive use, or he may suppress it if he elect. It is his private 
property for the time of the monopoly. Heaton Peninsular Company 
V. Eurêka Specialty Co., 77 Fed. 394, 25 C. C. A. 3^7, 35 L. R. A. 
728; Paper Bag Cases, 210 U. S. 405, 28 Sup. Ct. 748, 53 L. Ed.. 
1132. The use vire make of the fact that the device has never gone 
into actual service is in the construction or interprétation of the pat- 
ent. We are justified, in view of the facts of this case, in exercis- 
ing much caution in attributing to this patent anything more than 
is plainly shown and distinctly claimed. Bradford v. Belknap Motor 
Company (C. C.) 105 Fed. 63; Crown Cork & Seal Co. v. Alumi- 
num Co., 108 Fed. 845, 48 C. C. A. 72. This inference from no^use, 
under the circumstances, is the converse of the inference draw*i in 
respect of a doubtful patent when a showing is made that it has gone 
into large use and has displaced other deviçes. It is an inference 
against utility from the fact of long nonuse, unexplained by want 
of means or opportunity. 

Concluding, as we must, that the state of the art requires that the 
daim in issue shall not be construed broadly as for a primary inven- 
tion, we corne to the claim itself to see what limitations must be put 
upon it to save the patent for any purpose, and what limitations the 
patentée has himself imposed upon his claim by his manner of draw- 
ing it. _ 

The daim to begin with is for a combination. The first élément 
is a draw-head. Now this, by référence to the spécifications and 
drawings, means a draw-head of the M. C. B. type. It means also 
a draw-head with a cavity in the rear of the knuckle to permit of the 
^ore and aft swinging movement of its locking-pin. Unless there 
is such a cavity neither his lock-setting nor knuckle-opening device 
will operate. The Major coupler draw-head has no such cavity, but 
is provided with a vertical wall behind its knuckle to prevent any 
possible fore and aft swinging of the locking-pin. Neither device 
could operate in the draw-head of the other. 

The second élément of the claim is "a horizontally-swinging knuc- 
kle, pivoted therein." Broadly, this covers the swinging knuckle of 
the whole class of M. C. B. Standard couplers; but, if we turn to 
the spécifications, we find that this swinging knuckle differs from 
that found in ail other couplers, as well as from that used by défend- 
ant. To operate, as Deitz intended his device to operate, he must 
differentiate it from ail others, or there can be no coaction with his 
vertically-operating locking-pin. Thus, he must providè the upper 
surface of its tail with a raised rib to retain thcrlocking-pin- in its 
lock-set position. Its tail must be narrow, to permit the locking-pin 
to drop off in the rear of the knuckle when the knuckle is open. The 
under side of the tailis provided with an inclined groove, with which 
an upwardly inclined lip on the locking-pin must interlock as a key 
in order to throw the knuckle open. Thèse featyires are not foùnd 
in the knudcle of the défendant. 
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,.TFhe third el^tïiçntj.is, "a wrtiçally movable locking-pîn normally 
obstructing thepath of the , knuckle, but not when partïally raiçed." 
This^ pin differs.;rn9st,.substantially from the locking-pin or block of 
the Major device, and also from the locking-pin of the devices of 
the old art. It is a pin pivotally supported on the top of the draw- 
head,: and is adapted to swing freely backward and forward within 
the; cavity of the tdraw-head. .The very law of its opération is de- 
fined by the requirerrient that it ,shall not, obstruct the path of the 
kj^i^ckle. "when partially fa;sed," and that it shall do soboth when the 
knuckle, i^locked arijd-,\Yhen in wide-open position. That it shall not 
obstruct the path pf the .knuckle Tvlien in its lock-set position is be- 
cause- vyhèn in that position it is resting on top of the tail of the 
knuckle.- , ,. ... 

Thîs claim is so drawn as to.define the précise characteristic which 
distinguishes the Deitziiivention from ail others. The pin does not 
obstruct the path of the knuckle when partially raised, because the 
éfïect of; partially raising it, and thereby unlocking the knuckle, is 
that thé pin f ails back and rests upon the tail of the knuckle, where 
it remàihs ùntil the cars are drawh apart. When the cars are pulled 
apart, the pin rides off the knuckle end, "and drops," as the patentée 
States, "dowri in itsnorrri^l position, ready to couple automatically." 
When so in its normal, positiori, it obstructs the path of the knuckle 
by bèîng adross' the path of its înward movement. To accompUsh 
a coupling', it rriust be removed, and thig is done by the knuckle tail 
striking it, ànd swinging it backwardly and upwardly out of the way, 
when the pin falls back after the knuçklç has made Us inward sweep, 
it falls' again âcross its path and Ibcks it 'in positiori. From this posi- 
tion iîi front of the path of the knuckle it can only be removed by lift- 
ing itUpby means of'a lever and chain upon the sidé of the car. 

That we do not too nàrrowly interpret the Deitz patent in respect 
to what is meant in this elernent by, "norflially obstructing the path 
of the knuckle," we refer agâin to his spécifications, where he says:: 

'Tbe purpoSe of this (th'e engagetoent of the shoulder, D', wlth the lip. 
B') Isto provide that when the loclting-pin Is lifted and let fali baclc again be- 
f are, tlje cars are puUed apart, permitting the linuclile to' be opened, the pin 
will fall baclc and rest upoç tiie eii4 «f . the IjnvicIUe and ride thereon until 
the Icnuckle is pulled open, \v;heret)y the pin rides off tlie knuckle end and 
drops lia its nôrtnar posltidti teady to couple autoùiatiëally. The pin, when 
down in Its normal position» loclrlng the knuckle, Is shown ili Fig. 2, and when 
in this position and the knueklç.is open and a coupling is made, the pin swings 
back, to free the end of the linuekle, to the position of the dotted Unes in 
irig. 2, the lip L of the pin engagîng the projection P Of the main casting, and 
therèby acting as à centier about wlilch the pin revolves whèn automatically 
coupling. and when the knuckle is hoine the' pin swings back to its normal ver- 
tical positioîi between the end of. the knuckle and the side wall of the casting, 
tljèreby locking. tbe inuçkle." 

iiUpon his exàminâïitotf'â'é a witnëss'for the complainants, Deitz said:: 

" ."'XQ. 306; II) tliè eoupïef èf yoûr pàteilt, iSfo. 561.,54i; and also of your patent 
toi suit. No. 578,(M>4',vthfe"ilc)cSiing-pln noïmàlly otetruot&thè path Of the knuckle 
ataU tlmes, does itnpt, e?:i()^,ing when the ^locking-pjulsiimrtially raised, anâ 
is loek-set on the tail ;pt the -knuckle? 4- It dpes." 

"XQ. 308. In botli Qf the; éouplei-s In question, when the knuckle Is in Its: 
Open position and fhé'lôeklng-pin Is in its lo\Vest ahd normal position in reài" 
of the tail of the knuckle, the knuckle, whèn rotated to its closed position, wlll 
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strike the loclcing-pin and swing It rearwardly untll the tail has passed or 
moved laterally to one side of the locking-pln, and thereupon the latter wlll 
swing by gravity into its normal position again, and thereby automatlcalïy 
lock the knuckle. Is this correct? A. It is." 

This élément of the Deitz claim cannot be read upon the device of 
the défendants without discarding the limitations which the patentée 
has imposed upon himself, as well as the limitations which are re- 
quired by the state of the art. 

Upon this subject we quite agrée with the court below, who, in 
differentiating the device of the défendants from that of Deitz, said: 

"In both the Deitz and the Major coupllng the locking-pin obstriicts the 
path of the knuckle when the knuckle Is closed. This feature is coinmon to 
other couplers having vertically-movable locking pins., Were it not présent 
the coupler would be inoperative and worthless. As the knuckle on the Deitz 
coupler opens, the locking pin rides oŒ of the knuckle and falls in the rear 
of its vertical wall In its normal position ready to couple automatlcalïy and 
hangs vertically in the path to be traveled by the knuckle in closing. In clos- 
Ing, the knuckle is driven back agalnst the locking-pin, knoeking it rearward 
out of its vertical position into the recess In the draw-head, from which re- 
cess, by the force of gravity, it then swings back to Its vertical nonnal posi- 
tion, where it is caught between the shoulder of the knuckle tail and the op- 
posite slde of the draw-head, thus locking the knuckle. Couiplainant's posi- 
tion is that, when the locking-pin is dropped from its lock-setting position, it 
is whoUy immaterial as to.the location of the pin, provided it is in position 
to lock the knuckle when it closes; but interpreting the first claim of Deitz 
patent in the light of the spécifications i^ender» this position untenable. Its 
contention is that, by the language of the spécifications and of the claim, the 
locking-pin obstructs the knuckle only when it Is closed and locked." 

In conclusion: The art to which the patent in question belongs 
is so crowded with devices intended to accomplish the same purpose 
as to leave little room for the inventûr. That there has been a slow 
step by step, advance in the direction of the ultimate automatic cou- 
pler and a final resuit is as mueh as can be said. That the combina- 
tion of Deitz involves some advance we fully concède; but that he 
bas made such an improvement as to entitle him to any considérable 
range of équivalents we cannot concède. Each improver, of which 
Deitz's and Timms' and Tower's are the last to which our attention 
bas been directed, has done something; but when we concède to each 
his own particular form of device, so long as it differs substantial- 
ly from those which hâve gone before, and does not include tliem, 
we shall hâve protected each as far as they are entitled to protection 
in a field already filled with the efforts of thousands struggling for 
the same resuit. 

The case is therefore distinguishable from the long line of opin- 
ions by this and other courts where the meritoridusness of the ad- 
vance has justified more latitude of construction and a considérable 
range of équivalents. , , 

The resuit is that the deçree dismissing the bill because no infringe- 
ment has been shown is affirmed. 

NOTE, — The following is the opinion of Sater, District Judge, In the court 
iDelow: 

SATER, District Judge. The défendants are manufacturing the Major 
coupler under the Ttauns patents, numbered &ï8,14ô, 685,802, and 734,00)). The 
jcomplalEaut, the manufacturer of the Glitnax coupler and the owner of the 
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Dletz,, patent Np-. .576,094, issued on the application tlierefor filed September 2, 
18g6,'a.lléges that 'the défendants infrlnge the first claim of such patent. The 
claim is made on a çombinatlon of tive éléments, which for convenience are 
designated numerlcally, ànd is as foljpws; "The eoniblnation, with (1) a draw- 
head and (2) a horizontally swinging knuckle pivoted therein, of (3) a vertical- 
ly-movable locking-pin normally obstruoting the path of said knuckle, but, not 
when partially raised, (4) devices whereby the pin, if partially raised wliile 
the knuckle is closed, iS prevented from automatically descending until tlie 
knuckle opens, and (5) means whereby completing the raising of the pin thrcws 
the knuckle open." 

Since the adoption of the Janney type of coupler as a standard by the 
Master Car Builders' Association, in 1887, the forni of the ou ter or hook end 
of the knuckle bas been substantlally fixed; but the other end, sometimes 
called the "tail end," utillzed as it ts in loeking, lock-setting, and knuckle 
opening, has been made to assume by inventors many forms and variations. 
The claim under considération imposes no limitation as to the f orm of con- 
struction of such end, but, standiiig alone, is broad enough to cover every 
form Df kmiclde tail. The form ând construction of the verticàlly-moving 
locking-pin which normally obstructs the path of the knuckle, except when 
partially raised, Its mode of opération, the devices for lock-setting, and the 
means which, completing the raising of the pin, throw the knuckle open, are 
not Indicated; but the language' employéd indicates a claim comprebensive 
enotigh to cover any kihd of vertically-movlng locking-pin, any deivice for 
automatically. lock-setting which involves, the partial raising of, the pin while 
the knuckle is closed, and any means of khuckle throwing caused by completing 
the raising of the pin. The complaiinant insists that the claim, which is 
of a sweepihg- nature, should be broadly construed. The défendants contend 
that it must be read IH thë light Of ; and limited by, the spécifications and the 
prior State of the art. The patent Inust be construed as a whole, and due 
efCeet be given to ail its parts, and if the claim be wahting, as charged, in 
partlcularlty, the patent may be interpreted with référence to the other parts 
of it, such, for instance as the drawings and spécifications. In determlning 
the scope of the Deitz patent, thereforé, the spécifications and prlor state 
of the art will be consldèred. 

Froro Deitz spécifications and drawings it appears that A désignâtes a 
dravy-head of the.Janney type; B the knjickle thereof plvotally secured by a 
pivot pin to the draw-head and extending into a recess therein. The out- 
ward arm of the knuckle constitutes itS nôse; the iuward, the tail of the 
knuckle. On the knuckle tail projecting upward is a lip, Bi. The end of 
the knuckle tail is eut away^ on an incline, B2, leaving an Incllned way, Ba. 
The locking-pin, D, is so made as to serve the purpose of automatically locklng 
the knuckle, and also to throw the knuckle open wben the end of the car to 
which it Is attached is not coupled to another car. Tbe locking-pin extends 
upward bey'ond the upper wall of the draw-head, and hàs at its upper end a 
cap • wlth a forward projecting lip, L, which rests, when the pin is in its 
normal position, on the top of the castlng, but on P, a projection of the main 
casting or draw-head, when the pin is swung back to free the end of the 
knuckle. In the pin's forward edge is a slot, d, conslsting of two vertical slots 
located In différent planes and connected by a diagonal slot. At the lower 
end o( the main body of the locking-pin is a shoulder with a projecting lip. 
Di, designed to engage the lip, Bi, on the knuckle tait. On the lower end 
of the locking-pin is a projection, D2, with au upward projecting lip, D^. 
designed to engage Bs. The locking-pin, when in its normal position (which 
is vertical) locKing the knuckle, is as shown in Figure 2, between the end of 
the knuckle tail and sidewa.ll of the casting or draw-head; i. e., the ver- 
tical shoulder at the rear edge of the knuckle is engaged by one side of the 
pin and the inner wall of the guard arm of the draw-head is engaged by 
the other side. If, when the knuckle is locked, the locking-pin be raised, it 
will, on account of Its engagement of the projection, E, on the front wall of 
the casting with the upper portion of the slot, d, move vertically until the 
shoulder at the lower end of the main body of the locking-pin has been raised 
slightly above the upper face of the knuckle tail, or to its unloeked position. 
The pin being still further raised, the diagonal portion of slot d engages the 
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projection, B, causing the Ipcking-pin to tilt làterally, and, If tlie knùckle is 
In contact witli another coupler, ■ tHe pin being permitted to fall back, the 
Hp, Di, engages tbe llp, Bi, on the knuckle tail. The locklng-pin is thus sup- 
ported and lockset in its partially raised and unlocked position, and as the 
adjoining car draws away from the one on whlch thé pin Is lockset the 
kmiclde Is puUed open. As thls occurs, the pin rides oŒ of the end of the 
knuckle tail and drops Into its normally vertical position, ready to couple 
automatically. If the car on whlch the Jocking-pin Is being raised, or Is loick- 
set, Is not coupled to another, . and it be desired to open the coupler, a 
further raising of the pin, causing the lip, Ds, to engage the inclined way, 
B3, by cam action forces the knuckle end outvrard and open. When the 
knuckle is open, Ds having eleared B», the locking-pln drops back into Its 
norwally vertical position In the rear of the knuckle tail and is ready to couple 
automatically. Wheh the knuckle closes, Its rear or tail end strikes the loek- 
ing-pin, which haugs In the course of the knuckle whilë èlôslhg, and pushes 
or drives it backward, whereby the lip, h, is caused to engage the projection, 
P, of the main casting, and acts as a cènter about which the pin revolves, 
and from which it swings back and forth when automatically' coupllng. When 
the knuckle is home or closed, the plit, by the action of gravity, swings for- 
ward to Its normally vertical position between the end of the knuckle and the 
side wall of the casting, and, being caught between the two, the knuckle Is 
locked. 

The opening of the knuckle by cam action was not novel when Deitz mado 
application for his patent, as aiipears from Winternight's patent, No. 441,624, 
Brownlng's, No. 254,106, Batties & Barnes', No. 337,G50, Parsons', No. 395,492, 
Burden's, No. 388,396, and Flôhr's. No. 445,245. In the Barnes & Barnes 
device the knuckle, when unlocked, slides down the incline or cam by the 
force of gravity into an open position. In the Flohr and Parsons devices the 
knuckle iskicked open by an arm of a lever, which serves to lock the knuckle 
in position when closed.' In Winternight's the knuckle is swung open by the 
Chain, which first unlocks it. In Burden's the incline or wedge on the lock- 
ing-pln, eoming In contact with the tail of the knuckle, rotâtes it Into an open 
position and is the équivalent of a kicking lever. In none of the foregoing 
patents, however, Is there a cam or lip attached to the locklng-pin to co- 
operate with a cam or Incline on the knuckle to open it ; but In the f ollowlng 
patents each of the several patentées afflx to their respective locking keys 
and a slngle-arm or tallless knuckle a given shaped cara to throw the knuckle 
open: Barnes & Barnes, No. 448,852; Wells, No. 471,702; Clark, No. 484,997; 
Tower, No. 487,649 : Dlckey, No. 509,208 ; White, No. 514,296 ; and McCord, 
No. 543,158. In the liirwaii & ICirwan patent. No. 470,579, March 8, 1892, an 
incline on the locking-pin engages an incline on the under side of the knuckle 
tail and kicks or throws the knuckle open. In each of the eight devices last 
named, when the Incline or cam on the locklng-pin is operated to open the 
knuckle, it engages the incline on the knuckle, as does that of the défend- 
ants, but, not being lip-shaped, does not Interlock with the knuckle Incline. 
The locklng-pin in ail of them is vertical, but has no swinging motion. In 
the Dletz patent the pin differs In form and in extent of motion, is vertical, 
^^wlngs back into a recess in the draw-head and thence forward to Its normal 
vertical position, and has a lipped cam which Interlocks with a groove on the 
incline or cam on the knuckle head; but the normal position of his pin and 
the office to be performed thereby are not unlike those of each of the others. 

Locksetting of the loCking-pln also antedates DIetz's patent. In the Wine- 
man patent. No. 292,724, January 29, 1884, the locking block Is made to lock- 
set on the draw-head, and as the knuckle opens the block seats itself on the 
knuckle, where it remains until the knuckle closes, when It falls in front 
and locks it. In Thurmond's patent. No. 420,709, June 24, 1890, the locking 
block, when partially raised, is tllted by gravity on account of being hung on 
one side of the vertical center and locksets on the draw bar, and, as the knuckle 
opens, it takes its place on the tail of the knuckle and remains there untll 
the knuckle closes, whten it falls and locks it. In McKeen's patent. No. 430,743, 
June 24, 1890, the pin locksets on the draw bar. As the knuckle opens, the 
pin adjusts itself thereon and falls into its locking position when the knuckle 
rotâtes to its closed position. Substantlally the same opération occurs in Me- 
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Keen's patent No. 430,744, Jyne 24, 18^. The loçkset In the above devlces re- 
sembles that of the défendants, whlch complainant allèges inf ringes Its own. 

In the Hlnton patent, ISTo. 534,284, March 26, 1895, the locklng-pln Is made 
to lockset on a shoulder of the draw-head. Wheu the knuckle opens the 
pin drops to the rear in the path of the knuckle's movement, and when the 
knuckle closes the in<îlne or eam on It engages the Incline on the pin and 
raises it, and after the knuckle has passed beneath it the pin drops into its 
locked position. The dropping of the pin in the rear of the opening knuckle, 
and its conséquent obstruction of the knuckle's path and inward movement, are 
features embodied in the Dietz patent. Similar locksets are found in Dietz's 
two former patents. No. 561,541, June 2, 1896, and No. 561,542, June 2, 1896. 

■Locksets and knuckle openers In the same device preceded Dietz's patent. 
In the Buhoùp patent, No, 467,680, tjielocking device is horizontal and dif- 
férent in attany respects frçip that of Dietz's ; but It is s» far similar in opéra- 
tion that if the cars ares pulled apart when the locking bar is set it returns to 
its normal position, and as the knuckle closes It obstructs the Inclined sur- 
face of the bar, forcing it backward horizontally until the knuckle passes it, 
when the bar automatically résumes its normal position and locks the knuckle. 
In the ■^Wpple patent, No. 562,871, issued on his application of January 28. 
1895, there Is showu in a single pièce both a lockset and a knuckle opener. 
Other patents are ref erred to in the brlefs for devlces in which both the 
knuckle opener and the lockset are found. 

Consldéring the spécifications, the détails of construction of defendant's de- 
vice, and the state of the prior art, it appears that the knuckle tall, essential 
to the opération of the Deitz device, must be in the particular f orm speci- 
fied by hlm, that his is but one of the methods whereby a horizontally swing- 
ing plvoted, knuckle can be made to perform the functions necessary to make 
an automatiç coupler operatlve, that there were methods other than bis 
whereby a vertlcally-movable locking-pin, normaîly obstructing the path of the 
knuckle, is used to lock and unlock such knuckle, and the lock-settiug may be 
effected by means other than those adopted by hlm. The elaim in question 
must be limlted by what is shown in the spécifications and drawings. 

Much of the language of Judge Taft in St. Louis Car Coupler Co. v. Na- 
tional Malléable Castings Co. (C. C.) 81 Fed. 706, a car coupler case, is ap- 
propriate. He said: "We must begin the considération of the questions in this 
case, therefore, wlth the full understandlng that couplers of the gênerai con- 
tour of the patent in suit were old before it was applied for ; that the forked 
draw-head, with one arm to act as a bufCer, and the other for the purpose of 
pivoting a coupling head or knuckle, having two arms, one to hook and the 
other with a tall, which should lock the latch in the interior of the liollow 
draw-head was old ; and therefore that the only possible patentable novelty of 
a coupler of the Master Car Builders' type must be found in the shaj^e of the 
tall of the coupling head, in the relation of the tall to the hook of tlie outer 
arm, and in the locking deyice. ♦ * * It is possible that the adjustment 
of the parts In the complainant's patent, their contour, and their varying 
shape, lead to a better gênerai resuit, including ail the beneflts stated by the 
complainant's expert. But the parts are so clearly a reproduction of similar 
parts used in other couplers of the same klnd for the same purpose, and 
with the same functions, tha,t no patentable novelty can be successf ully as- 
serted to exist in the complainant's combination, except in the exact form In 
which it appears in the spécifications and drawings. It is a patent which, if 
valid at ail, is entltled only to the narrowest construction, and any variation lu 
any of the parts of the combination will prevent Infringement. It Is only one 
in a séries of improvements, ail having the same gênerai object and purpose ; 
and in construing the claims of the patent, they must be restricted to the 
précise form and arrangement of parts described in the spécification and to 
the purpose indicated therein." 

That the Deltz device proved to be of such slight commercial or prac- 
tical use, if it has any at ail, is another reason for denylng a broad con- 
struction to his patent. Grantlng the ease with which experts, who undertake 
to prove their adversary's process a. f allure, may score a suecess, it is never- 
theless true that It is not shown that any couplers constructed under the 
Deitz patent hâve gone into commercial use, notwithstandlng the great de- 
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maud for life and llmb savîng coupler devices and the reqiiirements ot stat- 
utes, State and fédéral, exacting the use by railway companies of automatio 
çouplers and impelling a qnick détection and iise of a successful coupler of 
that character. Even if tlie hoiiuser of the t»eitz coupler were attributaWe 
to his failure to introduee it, such fact would be entitled to some welght aa 
refléçting on its want ôf utility. Crown Cork & Seal Co. v. Alumlnum Stopper 
Co., 108 Ped. 845, 48 C. C. A. 72. Some obvions defects in the coupler are 
polnted out In the évidence. Its locking-pln, when locked, is not held agàlnst 
any ^ore and aft svvinging fiiovement. When pulling strains are released frora 
any cause, It Is not unusual for locks having such moVement to swing back- 
ward and thereby cause a séparation of the train. In switching services cars 
are frequently brought together wlth such great Impact as to cause the 
knuckle, when closed, to rebound so qulckly as not to catch the locking-pin or 
block and lock the coupler. To lock the coupler, the rebound of the pin, after 
it is struck by the inward moving knuckle, must précède that of the coupler. 
To give à broad construction to the Deitz patent, in vievs^ of its doxibtful utlllty 
and its never having gone into practical use, would opèrate rather to the dis- 
couràgement than the jiromotion of Inventive talent. Deerlng v. Winona Har- 
vester Works, 155 U. S. 286, 295, 15 Sup. Ct. 118, 39 L. Ed. 1.53: Electric 
Smelting & Aluminum Ço. y. Pit'tsburg Réduction Co. (C. C.) 111 Fed. 742, 757. 
In Walker on Patents, § 376, it is sàld : "An invention which was never use- 
ful enough to be used in any productive business cannot be dragged across 
the road whlch leads towards success, and thus be made to prevent tho 
progress of a usef ill art dlong that road." See, also, Bradley Pulverizer Co. 
V. Bowker Fertilizer Co. (C. C.) 111 Fed. 537. 

For the purpose of comparison, a considération of the Timms patent, Xo. 
085,802, becomes necessary. In hls devlce the locking block or pin, 7, is 
epnfined and operated wlthin and moùhted to move in a chamber, 8 ; no 
portion of thè block extending beyond the buter wall of the draw or coupling 
head. Ttlere Is no recess to the rear of the coupling block, because the 
swinglng bàck and forth action found In the Deitz device is not présent in the 
TinimS device. Attached to the' uppér portion of the pin is a chain whlch 
extends , upward through an opening in the coupling pin, and also through an 
openlng In the coupler head. The opening In the coupling pin Is located at one 
side of the center of the block, to impart to it, when raised, a latéral as well 
as a vertical pull, and thereby tip it to an inclined position. At 11 the block 
is chambered, proûucijig the beveled shoulder, 12, to engage the beveled 
scat, 19, on the coupUrig head, so as to retain the block In its elevated posi- 
tion againgt accidentai dlsplaçement. The vertical groove, 13, on the block 
rèceives a tongue, 14, on the knuckle tail, whereby the block locks the coupler. 
By recessing the block at 15 the shoulder, 17, Is formed, and below the recess 
Is the inclined or beveled lip, 16, through which above-named recess and 
between the lip, 16, and the shoulder, 17, the knuckle freely passes when in 
motion. If the cars are coupled together, and it be desired to unlbck the 
knuckle wlthout opening it, and to lockset the block, the block, by means of the 
chain, Is raised until the tall of the knuckle and the recess in the block are 
in allgnmeht, and as the chain, when pulled, exerts both a vertical and a 
latéral motion, the block is tilted, and its shoulder, 12, Is pulled on the 
shoulder, 19, of the draw-head, where the block is seated. The knuckle is 
iiow unlocked and the block Is lockset. The pulling apart of the cars opens 
the knuckle, whlch passes through the recessed portion of the block, and sup- 
ports the latter durlnfe the opening and çlosing movement. If the cars 
are not coupled together, and It be desired to open the knuckle, an upward 
pull of the chain afflxed to the block frees the vertically grooved portion of 
the block frorû the tongue of the knuckle, allgns the recess in the block wlth 
the knuckle tail, and by a contlnued pull on the chain the lip at the lower 
end of the block Is drawn In an oblique direction against the beveled face 
bf the knuckle tail, when the cam action of the lip against the knuckle tail 
throws it Into an open position. When the pull of the chain ceases, the 
shoulder, 17, of the block, Is found resting on the knuckle tail, where it re- 
mains until the knuckle tail is closed, at whlch time it drops in front of and 
locks it. In the Timms devli;-e, the knuckle tail reài*ward from the longue, 
14, to a point, 3a, Is approxiûlately horlzontally flat.'the purpôsè of Whlch Is 
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to permit a part of the turnlng openlng movement of the knuckle witliout 
interférence wlth or dislodgement of the block wheii lockset; but froui the 
point, ôo, on the knueide tail to its rear end the knuckle is inelined upwardly 
for the purppse of engaging and dislodging from its seat the lockset block aud 
pf settihg it on the knuckle tail during the residue of its turning openlnc; 
moyemeiit. Betweeu the pivot pin and the outward curved edge of the 
knuclil'e t^Il the surface of the. knuckle Is inelined sllghtly upward, with a 
curved edge to the pivot pin, se as to engage the shoulder, 17, on the coupliii.s 
pin, and lift it from its seat at 19, when lockset, the lip, 12, being carrleii 
outside of the seat or hook, 19, and in the closing or locking action of the 
knuckle, the locking block belng wholly supported on the knuckle, the lip. 12, 
descends to a plane outside of that of the seat, 19, thereby enabling the biock 
to f ail to its locked position wlthout again locksetting. 

Does the défendants' coupler inf rlnge the third élément in t)eitz's first clnim 
of combina tien? In both the Deitz and the Major coupler the locklng-pin 
obstructs the path of the knuckles when the knuckle is closed. Thls feature 
is common to other couplers having vertically-movable loeking-pins. Were 
it not présent, the coupler would be inoperative and worthless. As the 
knuckle on the Deitz coupler opens, the locking-pin rides off of the knuckle 
and falls in the rear of Its vertical wall "in its normal position ready to 
couple àutomatically," and hangs vertlcally In the path to be traveled by the 
knuckle in closing. In closing, the knuckle is driven back against the lock- 
ing-pin, knocklng it rearward out of its vertical position into the recess in 
the draw-head, from whlch recess, by the force of gravlty, it theu swings 
back to its vertical normal position, where It is caught between the shoulder 
of the knuckle tail and the opposite side of the draw-head, thus locking the 
knuckle. Coinplainant's position is that, when the locking-pin is dropped from 
its lock-sètting position, it is wholly inimaterial as to the location of the pin, 
provided 11 is in position to lock the knuckle when it closes ; but Interpretlng 
the first elaim of Deitz's patent in the light of the spécifications renders this 
position untenabie. Its contention is that, by the language of the spécifica- 
tions and of the claim, the locking-pin obstructs the knuckle only when it is 
closed and locked. 

ïhe construction to be placed on the terms "normal position," "normal 
vertical position," and "normally obstructing the path of said knuckle, but 
not when partially ralsed," is readily determinable from Deitz's own language. 
In hls spécification he says: "The purpose of this [the engagement of the 
shoulder, Di, with the lip, Bi] is to provide that when the locking-pin is lifted 
and let fall back again before the cars are piilled apart, permitting the 
knuckle to be opened, the pin will fall back and rest upon the end of tlie 
knuckle and .ride thereon until the knuckle is puUed open, whereby the pin 
rides ofC the knuckle end and drops in its normal position, ready to couple 
àutomatically. The pin, when down Ip its normal position, locking the knuckle, 
is shown in Flg. 2, and when in this [i. e., its normal] position and the 
knuckle is open and a coupUng is made the pin swings back, to free the end 
of the knuckle, to the position of the dotted Unes in Fig. 2, the lip, L, of the 
pin engaging the projection, P, of tlie main casting, and thereby acting as a 
center about whlch the pin revolves when àutomatically coupling, and when 
the knuckle is home the pin swings back to its normal vertical position be- 
tween the end of the knuckle and the side wall of the casting, thereby lock- 
ing the knuckle." The third élément of the combiuation is couched in this 
language: "A vertically-movable locklng-pin normally obstructing the path of 
said knuckle, but not when partially raised." 

Deitz testifled on cross-examination: "XQ. 306. In the coupler of your 
patent, Xo. 501,541, and also of your patent lu suit. No. 576,094, the locking- 
pin normally obstructs the path of the knuckle at ail times, does it not, ex- 
ceptlng when the locking-pin is partially raised and is lockset on the tail of 
the knuckle? A. It does." "XQ. 308. In both of the couplers in question 
(Dietz patent, 561,541, and the Deitz patent in suit, 576,094), when the knuckle 
is in its open position and thé locklng-pin is in its lowest and normal posi- 
tion in rear of the tail of the knuckle, the knuckle when rotated to its 
closed position will strike the locking-pin and swing it rearwardly until the 
tail has passed or moved laterally to one side of the locking-pin, and thereupon 
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the latter will swing by gravity Into its normal position and tliereby auto- 
matically loek the knuckle. Is that correct? A. It is." Tlie pin, aeeording 
to Deitz, is in its normal vertical position, and normally obstructs the knuckle. 
both when the knuckle Is open and when it is closed, but does net obstruct 
the path of the knuckle when partially raised. 

The Word "obstruct" does not necessarily hâve so radical a meanlng as 
that of blocking the passage or stopping it. The obstruction of the pin to the 
closing knuckle mày be slight ; but, nevertheless, with whatever of vyeight it 
bas, it hangs in the path of the closing knuckle, and whatever force is re- 
quired to swing it tberefrom must be Imparted by the closing knuckle. In 
United States v. Williams, Fed. Cas. No. 16,705, it was said: "Speaking etymo- 
logically, to obstruct ('ob-struo') is to build or set up something in the way. 
* * * In a more eritical acceptation 'obstruct' implies opposition without 
active force, and does not imply that the opjwsltlon was in the end ef- 
fective. * • * Thus it may be that an offlcer of the law was obstructed in 
bis duty and hindered perhaps for a time, but not flnally prevented from per- 
formlng It. So, too, he may hâve been obstructed ; but, surmounting or avold- 
ing the obstruction, he may hâve been not even hindered." The locking-pin 
suspended in the rear of the knuckle is a something in Its way. Its obstructive 
force is not active or effective as regards the closing knuckles, because the 
knuckle surmounts the obstruction and is driven home. And again. In Chase 
V. City bf Oshkosh, 81 Wis. 319, 51 N. W. 562, 15 L. R. A. 553, 29 Am. St. 
Rep. 898: "An obstruction is a blocking up; filling with obstacles or Impedi- 
ments ; an impeding, or embarrassing, or opposing the passage along and over 
the strèet — and, to constitute It such, it need not be such as to stop travel." 
See, also, State v. Leaver, 62 Wis. 387, 22 N. W. 576. 

The term "obstruct" etymologically, is not so strong a term as "obstacle" 
or "impediméht" or "prevent." It is frequently used in a comparative sensé. 
as the above authôritles Indlcate. To obstruct does not require a stoppage of 
travel, of which fact Deitz, in the use of the term, took cognlzance. The lodg- 
ment of the locking-pln in the rear of the knuckle, and in the path to be 
traveled by it after the pin has riddén ofl: of it, Is essentlal to the suceess- 
fuU opération of Deitz's device, because bis locking-pin cannot otherwise be 
brought into a position ultimately to lock the coupler. His patent suggests 
no means of bringing the locking-pin into position between the tail of the 
knuckle and the wall of the draw-head, to lock the knuckle, other tban knock- 
ing the pin out of Its normal position, by the rear vertical wall of the knuckle 
tail, and the subséquent return of the pin by force of gravity thereto, and 
to effect this resuit he has given the knuckle tail the particular form shown 
in his spécifications. To accomplish the same resuit with the locking-pin 
dlfferently located would require a device dIfCerently constructed from that 
which he patented. 

The défendants' device differs from that of Deitz In that its locking-pin or 
block never obstructs the rear wall of the tail of the knuckle. When the 
locking-pin of the Deitz coupler is partially raised and lockset on the knuckle. 
it does not obstruct the path of the knuckle. The upper surface of the 
tail of the knuckle is flat, and moves In a horizontal plane. As it rotâtes 
It supports, but does not move, the pin. In the défendants' coupler the lock, 
when in its lockset position, rests, not on the tail of the knuckle, but on a 
seat or Up on the wall of the dràw-head. When the knuckle rotâtes to an 
open position the upward Inclined surface of the knuckle tail, engaglng the 
lock, lifts and dislodges it from Its seat on the draw-head. The loek then 
seats Itself on the tail of the knuckle and remains there, not only while the 
knuckle is opening, but until it rotâtes to its closed position. When the 
knuckle of the défendants' coupler is open, the locking-pin does not, llke that 
of the Deitz coupler, obstruct the knuckle's path. The lock of défendants" 
coupler does, however, obstruct the knuckle tail In its outward movement to 
the estent, though It may be slight, of frictionally contacting with the up- 
ward inclined surface of the knuckle tail while moving outward. In this re- 
spect the défendants' device again differs from that of Deitz, in that its lock, 
■when partially raised, obstructs the movement of the knuckle. 

The third élément of the Deitz claim is a vertically-moving locklng-pln nor- 
mally obstructing the path of the knuckle, both when locked aud unlocked, but 
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not when the pin is partially raised. The défendants' deylee bas a vertically- 
inovable iocking-pin normally obstructing tbe patb of tbe kiiuckle wben loçked, 
and valso wben tbe knuckle, wbile the pin Is partially raised, Is moving out- 
ward from tbe draw-head. Tbe tblrd élément of Deitz's combination is not 
found : In the défendants' coupler, and there is consequently no inf rlngemeut. 
In Cjmiotti. TJ'nbairlng Co. v. American Fur Reflnlng Co„ 198 U. S. 399, 410, 
25 Sup. Çt;, 6»7,,.702, 49 L. Ed. 1100, Mr. Justice Day said: "In making his 
clalm the inv«ntojr Is at llberty to choose bis own form of expression, and, 
wbile the -courts may construe tbe same in vlew of the spécifications and tbe 
State of the art, they may not add to or detract from tbe çlaim. And it is 
equally true tbat, as tbe inveutor is reguired to enumerate the éléments of his 
claim, no one is an infringer of the combination claimed unless he uses ail tbe 
éléments tbereof." 

ïhe défendants' coupler bas supplied a want, and is of commercial and 
practical value. Having suceessfully accomplisbed the deslred end, it caunot 
be said tp be antioipated by the Deitz device, wbich bas failed in tbat respect. 
Farmers' Mfg. Co. v. Spruks Mfg. Co.,.121' Fed. 691, 62 C. C. A. 447. Tbe fact 
tbat défendants' coupler promptly went into extensive use is insufflcient to 
sustain Its patent, if its device is clearly wanting in novelty. Novelty, in my 
judgment, is not wanting. But, viewlng it in the most unfavorable llght, it 
inust stlll be said tbat the, question of its novelty is f airly open under the 
law. Tbis being so, the fact tbat the trade by such use bas attested its 
superior utility and value, wliicb use necessarily implies the exclusion from 
tbe trade, if not actual displacement thereln, of couplers previously patented 
and used, Is persuasive évidence tbat it involved invention and bad patentable 
meriti Klnloch Tel. Co. v. Western Elec. Co., 113 Fed. 639, 51 C. O. A. 369; 
Barbed Wire Patent Case, 143 U. S. 284, 12 Sup. Ct. 443, 36 L. Ed. 154. The 
Deitz device should not be employed to thwart tbe V9.1uable beneflts of 
tbe défendants' coupler, now In extensive use and concernlng wbicb there is 
no évidence tbat Deitz bad tbe sligbtest conception. General Elec. Co. v. 
Brooklyn Heights Co. (C. C.) 118 Fed. 154. 

Concedlng tbat Deitz's combination was patentable, the fact tbat bis coupler 
bas not been a commercial success, bas supplied no want, bas excluded none 
other from use, bas failed to meet the demand for greater protection of life 
and limh by means of automatic couplers, wbile the défendants' coupler bas 
gone Into extensive use, a- radical différence in opération and mecbanlsm be- 
tween the two couplers is strongly, if not conclusively, suggested. Campbell 
Printing Press Co. v. Duplex Printing-Press Co. (C. O.) 86 Fed. 315. The de- 
fendants' devices for locking, lock-setting and knuckle opening are altogetber 
différent from those described in Deitz's flrst claim ând spécifications. The 
end sought to be effected is the same in both metbods, but tbe devices are not 
tbe same. If, for Instante, tbe cams on tbe knuckle tall and on the lower 
extremity of the Deitz locking-p In were like those on tbe défendants' device, 
tbe Deitz patent, on account of the pln's freedom to swing, would be fatally de- 
fective. Such an Inclosurè of the loeking-pln would be necessary as would 
prevent its swinging motion and hold it in place wbile contactlng witb the 
knuckle tall tn opening. To so inclose It would prevent its ridlng ofC and 
dropping in tbe rear of the knuckle tail, and this in turn would require a re- 
construction of his entire device. To make the pin effective as a knuckle 
opener it was hecessary to provide it witb tbe upturned projection, Ds, and 
tbe knuckle tail witb the groove, B^, and also to provide for the projection, 
E, to contact witb the pin in slot d, as the pin is raised. Oonsidering tbe 
State of the art, as shown by tbe earller patents in évidence, aûd the sligbt 
utility and the want of commercial and practlcal use of Deitz's device, it is 
not entitled to protection as- a pioneer invention covering tbe achlevement oï 
the deslred resuit In its widest form, unlimited by spécifie détails. Concedihg 
tbat his claim should be sustained, it should nevertheless be restricted to tbe 
particular devices described in the spécifications, and under such a construction 
thè défendants' device cannot be deemed to infringe. 

Other points urged by counsel,!pro and con, are not consldered. The bill Is 
dlsmissed, at complainant's costs, and an order may be drawn accordingly. 
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DUNEE CO. V. GRAND RAPIDS R. CO. 

(Circuit Court of Appeals, Sixtli Circuit June 29, 1909.) 
No. 1,911. 

1. Patents (§ 20*) — Invention— Change in Movability of Parts. 

Making one of two çoactlng parts stationary and the other movable, 
wherè before the first had been movable and the second stationary, does 
not amount tô Invention. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. 1 20.*] 

2. Patents (§ 328*) — Infringement— Sand-Boxes for Cars. 

The Duner patent. No. 639,891, for a sand-box for cars, claim 3, given 
the only construction which wlll save It from anticipation, held not lu- 
fringed. 

fEd. Note.— For other cases, see Patents, Dec. Dig. § 328.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

T. W. Bakewell and T. A. Banning, for appellant. 
Francis Rawle, for appellee. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

SEVERENS, Circuit Judge. The plaintiff in this case complains 
of the infringement of its patent No. 639,891, founded on an inven- 
tion by John C. Duner, of "improvemènts in sand-boxes for cars," 
and granted December 36, 1899. In a gênerai way the invention 
may be described as one relating to sand-boxes located in front of 
the wheels of cars for the purpose of sprinkling sand on the track 
to increase the friction between the wheels and the track; and the 
substance of his invention was the appropriation of a "choke-valve" 
to be used in such boxes. Choke-valves were familiar to the arts 
of mechanks, and consisted of a hopper or réservoir, a pipe, or con- 
duit extending below, and a basin or container below the end of 
the pipe to hold the contents as they descended into it. As the basin 
fills to the end of the pipe, it chokes the opening and prevents the 
further flowing of the contents. It is obvious that its principle of 
opération would be applicable to use in any case where the contents 
hâve a partial quality of fluidity; that is, where the particles hâve a 
moderate size and modified capacity of flowing upon one another. To 
open the valve and set the contents flowing, the basin must be moved 
away, or the pipe must be moved to one side. 

The défendant is a street railway company and uses such valves on 
its cars. It dénies that the plaintifif's patent is valid, and it dénies in- 
fringement. It dénies its validity because, it says, the invention is noth- 
ing else than another use of an old device, and further that the device 
had already been employed for the same purpose and in the same art ; 
that is, in sprinkling sand on railway tracks. 

The complainant's sand-box consists of a hopper, a discharge pipe, 
or "passage," an oscillating container consisting of a cup-shaped pocket 

•For other cases see same topjc & § ndmbbb m Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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under the feed-pipe, a valve chamber or casing, and a discharge spout. 
Thèse are the éléments of the- combination of the third daim, which is 
the only one iiivôlved; and it is manifest that they were ail found, in 
one form or another, in other earlier structures wherein choke-valves 
were used, unless it be the casing, or "valve chamber," as Duner calls 
it, which is nothing more than a housing and bearings for the trun- 
nions on which the pockets are reyolved. But there is a peculiarity in 
the complainant's patent which gives rise to some questions which 
should be considered. The "pocket" which the spécifications describe 
is not merely a single pocket, but another pocket is included and is ar- 
ranged alongside of the other with a partition part way between them. 
Thus, they are not movable upon one another. The construction is 
such that, when the first pocket. fills, the contents flow into the side 
pocket, and provision is made fbt-' a discharge f rom the side pocket intc 
the chamber below. ., , , 
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Figures 3 and 5 illustrate the construction. Figure 3 shows the main 
pocket, 26, into which the sand descends through the pipe, 18, from 
the hopper. 30 is the side pocket, and 29 is a partition which extends 
back only part way, so as to leave an opening between them, through 
which opening the sand passes frdm thé main pocket to the side pocket 
as the former fills. 32 is the edge of the side pocket, over which the 
sand is discharged into the chamber, and thence through the discharge 
spout, 15. At 47 is an opening in the main pocket, and, when itis 
desired to pass the sand directly down, the pocket is revolved until the 
sand pas'ses through the opening, 47. When the pockets are in this 
position, no sand will pass over the edge, 32, of the side pocket, but 
will flow back into the main pocketand be discharged through the open- 
ing, 47. Upon thèse facts counsel for the appellant contehds that there 
are thus provided means which make only the main pocket necessary 
' and render the side pocket inert, and he quotes the following from 
the spécifications to show this : 

"The apparatus as thus eonstructed Is devised, as hereinbefore set forth, 
for the production of an Intermittent feed, supplying a definite quantity of 
sand each time the operating pin, 45, is depressed. If it is desired, however, 
to produce a continuons feed, or one which will permit the continuous flo\. 
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of the saïul îis long as the pin, 45, is held depressed, I provide in tho bottom, 
27, of th€ cup or pocket, 26, an aperture, 47, so located that, wlien the valve 
is in the closed ijosltlon , (sliowu in Figs. 3, 5, and 6), said aperture Is above 
the end of the feed pipe, 18; but when the valve is moved to its other posi- 
tion, as shovvn in Fig. 7, said aperture is opposite and immediately below the 
end of the feed pipe, 18. When the parts are in the position shown in Fig. 
7, it is obvions that a continuons flow of sand will be produeed until the pres- 
sure on the opéra ting pin is removed and the weight returns the valve to its 
closed position, whereupon the flow of sand will cease. When this particu- 
lar form of valve haviug the aperture, 47, is employed, the cnp or pocliet, 30, 
may ti* dispensed with, although its employment is still désirable as a means 
for insuring a suppiy of sand in case the aperture, 47, becomes clogged or ob- 
structed," 

— and then reads daim 3 upon this org-anization as a distinct and sep- 
arate invention. But we cannot agrée that the patentée and his cotinsel 
are correct in this, for while, in the circumstances supposed, it might 
be said that in a sensé the second pocket is inoperatively inert and un- 
necessary, it is not altogether so. The patentée nowhere suggests that 
the partition, 29, between the main and side pockets, shall or may ex- 
tend ail the way between the pockets. He exprèssly says it shall not, 
but that an opening shall be lef t through which the sand may pass 
through from one to the other. We hâve therefore no right to assume 
an entire partition. That a claim which is construed by bringing into 
it, by référence to the spécifications, a feature there found, must be re- 
garded as équivalent to a claim having in itself such feature seems to 
be a logical déduction, and is in accord with the observation of Mr. 
Justice Blatchford in Fay v. Cordesman, 109 U. S., at pages 420, 421, 
3 Sup. Ct. 236, at page 244, 27 L,. Ed. 979, where he said : 

"The daims of the patents sued on in this case are claims for combina- 
tlons. In such a claim, it the patentée spécifies any élément as entering Into 
the combination, either directly by the language of the claim, or by such a 
référence to the descriptive part of the spécification as carries such élément 
into the claim, he makes such élément material to the combination, and the 
court cannot déclare it to be Immaterial." 

While the law permits us to read the spécification into a claim upon 
a référence thereto in the latter, it would be an abuse of such liberality 
to first alter the spécification and then read it, thus altered, into the 
claim. Such a practice is wholly inadmissible. If we were to do so 
for one purpose, we might do so for another, and so on, endlessly. The 
patent would become nebulous, and ail particularity extinguished. If 
now, the side pocket were removed, the sand would run out of the 
opening into the chamber uncontrolled. Moreover, the sand collected 
in the side pocket would not be available; and, further, the sand in the 
side pocket would at no time during the opération oppose the leaking 
out in that direction of the sand in the main pocket and so, to some ex- 
tent, relieve the entire want of a partition through the opening. If 
the facts supported the appellant's contention, we see no reason why 
the conclusion might follow. If the matter specified furnishes the data, 
we suppose the patentée might assemble distinct éléments, less than ail, 
in combinations, which would represent distinct inventions, and also 
claim them ail in another combination. This is a fréquent practice. 
He may also claim separately each élément in thè combinations, sup- 
posing, of course, in every such case the élément or combination of 
171 F.— 55 
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éléments indicate invention ; but if we eut out the side pocket and 
suppose the opening in the partition, 39, healed, we should hâve a struc- 
ture differing in no respect in principle from others contained in the 
former art. Modifications of old structures might be foUnd, but not 
modifications having the dignity of inventions. If v^^e are right in this, 
we need go no farther, for the def endant's sandbox has but the one 
pocket and, of course, does not infringe the complainant's, which has 
two pockets, or, speaking with more exactness, a double pocket. 

But three former patents are adduced by the défendant to prûve the 
Duner invention to hâve been anticipated, and we think they are suffi- 
cient. The first in date is a patent to McPherson, granted in 1895, No. 
535,3,60, for an automatic feed for pulverizing mills, and having for its 
object thc' provisioij of a. inechanism to effect a uniform feed of "ore or 
other substances." The mechanism of the invention was a magazine 
of ore beijig pulverized having an opening at the bottom through which 
the contents pâssed outupon a plate, the accumulation on which chok- 
ed baçk the material in the magazine. The réceptacle was flat, because, 
the nature of the material being coarse, the sides did not need to be 
turned up to form a pocket. Then there were the Richard's patents. 
Nos. 559,310 and 615,195, in which the choke-valve was employed in 
weighing and delivering grain and other material. In thèse were the 
hopper, the tube or conduit from the bottom of the hopper, and the 
curved, osçillating pocket, in which the contents spread out around the 
bottom of the tube and stopped the flow. When the pocket was oscil- 
lated, the contents of the cup were discharged, either over its depressed 
edge, as in the Duner side pocket, or perhaps, through a hole in the cup 
registering with a hole below, say, the upper end of the discharge 
spout. Lrater than thèse was a patent granted to A. W. Ham, Septem- 
ber, 1897,.numbered 590,320, for a sand-box for car tracks. The es- 
sential feature of this was, as in the Duner patent, the choke-valve. 
There was a hopper with an opening at the bottom and under that a 
cup or circulât basin, in which the sand would pile up and cease to flow. 
An pscillating paddle hung on trunnions turning in the casing when 
the valve was in opération, carried the contents over the edge of the 
pocket into a chamber whence they were carried to the track by a dis- 
charge spout. The most material diflference between this and the Duner 
valve having a single pocket (for it is with such a device we are now 
making comparison), cqnsists in the fact that, while in Ham's construc- 
tion the pocket is stationary and the paddle oscillâtes over it, in Du- 
ner's the tube is stationary. and the pocket is oscillated under the tube ; 
but this makes no différence in the principle, and there is no invention 
in making the change. 

We held, in Campbell Printing Press Co. v. Duplex Printing P. Co., 
101 Fed. 382, 293, 41 C. C. A. 351, that merely making the type bed 
stationary under traveling cylinders, instead of making the cylinder 
stationary and the type bed movable under it, did not amount to inven- 
tion. L,ike décisions upon similar facts were made by Mr. Justice 
Curtis in Sargent v. Larned, 3 Curtis, 340, Fed. Cas. No. 12,364, by 
Judge Blodgett in Abbott Machine Co. v. Bonn (C. C.) 51 Fed. 233, 
and by the Suprême Court in Machine Co. v. Murphy, 97 U. S. 120, 



DUNER CO. V. GKAND EÂPIDS K. CO. 867 

ML; Ed. 935, to which may be added Devlin v. Paynter, 64 Fed. 398, 
12 C. C. A. 188. 

The conclusions on which we rest our judgment are thèse : Conced- 
ing that the Duner patent is valid to the extent that it covers the double 
pocket valve, the défendant- does not infringe the Duner patent so con- 
strued. Assuming that claim 3 of the Duner patent might be sustained 
as being one for a valve having a single pocket, about which we hâve 
much ddubt, the invention, so restricted, was anticipated by earlier 
patents, and especially by that granted to Ham, in 1897. 

The decree of the court below dismissing the bill will be affirmed, 
with costs. 

NOTE.— The followlng la the opinion of Sater, District Judge, In the court 
below: 

SATER, District Judge (slttlng by désignation). The défendant is using 
sand boxes constructed in accordance with the Haddock patent, No. 7.39,803, 
Issued on an application filed January 14, 1903. The complainant Is the own- 
er of the Duner letters patent, No. 639,891, for sand boxes for cars, issued on 
December 26, 1899. 

The complainant charges that the sand boxes used by the défendant infringe 
its letters patent, and bas elected to stand upon the thlrd claim therein men- 
tioned, which is as foUows: "In an apparatus of thecharacter descrlbed, the 
combination with a hopper or réservoir having a discharge pipe or passage, of 
an osclllating valve having a eup-shaped pocket, Into which the lower end of 
the feed-pipe extends, and a valve chamber completely inclosing said valve and 
provlded with a discharge spout, substantially as descrlbed." 

Hoppers, feed pipes leading theref rom, choke-valves, inclosing chambers, and 
diseharge spouts were well-known stnictures or devices, and were ail used 
long prior to the granting of either the Duner or the Haddock patents. Duner, 
in so far as the record discloses, was the flrst to apply the choke- valve to 
santt boxes for cars. Its use, however, in connection with other granular sub- 
stances, was prevlously well known ; a good illustration being f ound in the 
Richards patent, No. 559,210. 1 shall not, however, détermine whether the 
new use of the ehoke-valve by Duner is so analogous to Its former use in 
the manipulation of coal, sand, grain, seed, and many other granular and pul- 
vérulent products that the applleability of his device to the new use would 
occur to a person of ordinary mechanleal skill or not. 

Complainant'» Exhiblt "Eariy Model Duner Box" is constructed in accord- 
ance with the above-mentioned claim. Complainant also ofCered in évidence 
another exhiblt, "Duner Single Dipper Box," alleging that. it also is construct- 
ed in accordance with the patent and that the sand boxes used by the défend- 
ant infringe such device. Hls valve, as exemplifled by that exhlbit, consists 
of but a single pocket extending through less than 180 degrees, but has no 
uperture therein through which the sand may flow to the discharge pipe. In- 
stead of a feed pipe, it has a chute, apparently not so wide as that in the Had- 
dock device, but whose walls are more nearly perpendicular. It secures a con- 
tinuons feed only, which feed is efCected by so oscillating the valve as to 
swing it substantially beyond the wall of the chute, thereby permlttiiig the un- 
interrupted flow of sand into the discharge pipe and thence to the track. Be- 
low the chute in the Haddock device is an oscillating gâte, on wliich the sand 
flows from the hopper through the chute until it chokes. When the gâte Is 
swung aside, It permlts a continuons flow of sand to the track. The patent 
does not specif y, and the Haddock device does not require, a passageway from 
the hopper to the valve in the form of a pipe, such as is shown in the Duner 
patent, to conduct the sand from the hopper to the gâte or valve. 

In determining what the Duner patent covers, the rule must be observed 
that patents are to be construed In the light of ail the clreumstances and of 
the apparent purpose of the parties to them. As Duner was required to speclfy 
and point out the part, improvement, and combination which he clalmed as 
his invention, his spécifications and drawings may be considered for the pur- 
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pose of ibetter understandlng the meanlng of hls third clalm, not, however, for 
the purpose of ehanging It and making It différent f rom what it is. Howe 
Machine Company v. National Needle Company, 134 V. S. 394, 10 Sup. Ct. 570, 
33 L. Ed. 963; Walker on Patents, § 180. Tlie words "discliarge pipe," "pas- 
sage," and "feed pipe," as found in tlie clalm, are used interchangeably, and 
ai-e synonymons. In liis spécifications he désignâtes this same means for con- 
veying sand from the hopper hito the valve as a "feeding tube or passageway," 
"feedlng pipe," "feed pipe," and "feed spout." The feed pipe contemplated is 
a fixed, rigid, downward-projecting obstacle, the inclination of whose extreml- 
ty furthers the breaking up, as the valve is moved, of any packed or clogged 
mass which may form at the mouth of the feed spout. The valve mentioned 
in the clalm, into whlch the f feed pipe extends, has a cup-shaped pocket. A 
"pocket," as deflned by the Standard Dictionary, is a "small bag or pouch ; 
• * * a cavity, opening, or réceptacle." The valve called for must hâve, 
therefore, a cavity or réceptacle into which the sand flows until it chokes, and 
to render the device operative it must hâve such depth as will hold the sand 
and prevent Its overflow. 'tbe pocket is cnp-shaped. The term "cup-shaped," 
in so far as the research of counsel and of myself discloses, has not been de- 
flned by the courts' or lexicographers. In Knight's American Mechanical Dic- 
tionary "cup" is defined as "a hollowed portion or object to hold a liquid." 
The cup-shaped pocket or cavity, therefore, must necessarlly hâve vertical or 
substantiàlly vertical sides. Thelr angle of inclination and height must in 
any event be considérable. Duner, recognizing this fact in his description 
ofhis dévice, spécifies two vertical sides for his valves, and a curved bottom 
risin^ to thé height of the Vertical virall, 29, and thereby forming its other 
sidesi 'ftie height of his cup-shaped pocket equals the radius of the circle, 
through about 270 dégrees- of vchich his curved bottom extends. To render 
his devioe operative, as described, not only is such pocket, cavity, or réceptacle 
riecesBary, but it is also essential that his feed pipe should extend into and 
below the pocket's vertical sides; otherwise, the sand as it flows through the 
feed pipe would escapé over such' walls and flow to the track. The valve 
which hfe describes would be practically useless, if sand were conducted to it 
through a chute, such as is shown In the Haddock patent. 

His pecullarly designed valve, with a feed pipe projecting therein, result- 
ed from his désire to provide a single apparatus having both a continuons and 
an intermittent feed. His means of securing the latter is described at great 
length. He says his flrst thought was a dipper. If he means such a dipper 
as is shown in his "Duner Single Dipper Box," It is remarkable, in view of 
its efCectiveness and its simplleity, as compared with the pecullarly shaped 
valve which he describes so minutely, that he made no mention of it and fall- 
ed to use the word "dipper" at any place in his letters patent. He states 
that a stràight discharge through a hole was hla flrst idea, that the second 
pocket was an afterthought, and that he attached a second pocket to his flrst. 
How and why he proceeded to attaeh it to a dipper, such as is shown in his 
single dipper box, if that is what he flrst conceived and made, is not stated. 
The fact is that his earliest device shown is his "Early Model Duner Box," 
which shows a valve such as he speciflcally describes in his letters patent. 
If the intermittent feed was an afterthought, it became prédominant, and was 
manifestly uppermost in his mind. Is nqt the explanation found in his state- 
ment that, when his flrst track sander was made, railroad men leaned toward 
the intermittent discharge, and he thought an intermittent t)ox would be the 
easiest to market? At the conclusion of his lengthy description of his appara- 
tus for securing an intermittent feed, he adds: "If it is desired, however, to pro- 
duce a continuons feed, or one which will permit the continuons flow of the 
sand as long as the pin, 45, is held depressed, I provide in the bottom, 27, of 
the cup or pocket, 26, an aperture, 47, so loeated that, when the valve Is in 
the closed position (shown in Figures 3, 5, and 6), said aperture is above the 
end of the feed pipe, 18 ; but when the valve is moved to its other position, 
as shown in Figure 7, said aperture is opposite and Immedlately below the 
end of the feed pipe, 18. When the parts are in the position shown in Figure 
7, it is obvious that a continuons flow of sand will be produced until the pres- 
sure on the operating pin is romoved and the weight returns the valve to its 
closed position, whereupon the flow of sand will cease. When this particular 
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fonn of valve, havlng the aperture, 47, Is employed, the cup or pocket, 30, can 
be dispensée! with, although Us employment is still désirable as a means for 
insuring a supply of sand in case the aperture, 47, becomes clogged or ob- 
structed." He is still speaking of the peculiarly shaped and minutely describ- 
ed valve. His purpose was to put forth a single mechanism, which, as occa- 
sion for Its use arose, railway employés might utilize In such way as deemed 
expédient; i. e., for either the continuons or the Intermittent flow of sand. 
Although he states that the second cup-shaped pocket may be dlspensed with 
In case a single continuons feod alone be desired, he adds that its rétention 
Is désirable as a means of sanding in case the aperture In the larger pocket 
becomes clogged or obstructed. He still had in mind his speciflcally describ- 
ed valve, or he would not hâve advised its rétention as a means of relief In 
case of thé clogging of the aperture in the larger pocket. 

To sustain Its contention that boxes constructed like the Duner single dip- 
per box fall v^ithin the terms of the patent, the complainant directs attention 
to Doiner's récital in his letters patent that t\ie détails of construction may 
be modifled without departlng froni the principle of his Invention. He illus- 
trâtes by stating that operating mechanism, for instance, other tban that which 
'iB bas devlsed and shown, may be appliecî, whereby a spring may be substl- 
tuted for a v^eight to return the valves to their normal or closed positions, and 
adds thàt he does not wish to be understood as limiting his Invention to the 
précise construction previously described and shown in the drawings. He 
still eontemplated the use of both valves, as he bas spoken of them in the 
plural. His statement that he does not wish to be understood to limit his in- 
vention to the "précise" construction described and shown in the drawings in- 
dicates that he did not eontemplate a wide departure from such form of con- 
struction. It may be doubted whether his réservation of the right of modlfy- 
Ing the détails of construction was necessary, in view of the law of équiva- 
lents ; but his language may properly be considered in construing the patent. 
There is no suggestion of a modification in the valves or cup-shaped pockets 
themselves. Evidently thé double purpose of his device and the préférence 
previously expressed for the rétention of both pockets or valves, whatever the, 
construction might ne, was still présent in his mind. The extent to whlch 
the use of his peculiar form of valve was riveted In his mind is evidenced by 
the identification of the complalnant's Exhibit "Early Model Duner Box," as 
his flrst spécimen of a sand box of the continuons feed type. I am satisfled 
from the record that his first single dipper box was not made until about 
June or July, 1903, and that his flrst conception of a box of that character 
then origlnated. He preceded his claim of both a feed pipe and a valve having 
a cup-shaped iwcket, as éléments of his combination, with the words "in an 
apparatus of the character described," and followed it with the words "sub- 
stantially as described," and thereby effectually limited the application of 
lis clalm to the particular kind of pipe and valve described in the spécifica- 
tions ; for, If there be a doubt as to whether the Haddock device Is the me- 
chanical équivalent of Duner's, that doubt must be resolved against Duner so 
long as the claim contains the vrords "substantially as described." Hobbs v. 
Beach, ISO U. S. 400, 21 Sup. Ct. 409, 45 h. Ed. 5SG. Duner and his successor 
in title must accept the feed pipe as an élément in his combination so long as 
a valve having a cup-shaped pocket is claimed, into which the lower end of 
the feed pipe extends. The one cannot be accepted and the other rejected. 
Duner specifled a particular form of device as the means by which the efCect 
of his Invention Is produced, and there Is, therefore, no Infringement by the 
défendant, because the Haddock device bas no feed pipe and no valve even re- 
motely approaching that described in the Dxiner patent. Walker on Patents, i 
863. 

The bill is dismissed, at the complaiuant's costs. 
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AMBRIOAN LAUNDRY MACHINEEY MFG. CO. v. TBOT LAUNDRT MA- 
CHINERY 00., Limited. 

(Circuit Court, N. D. New York. July 2*1, 1909.) 

No. 7,193. 

1. Patents (§ 26*)-^Invention— Combïnation or Oi.d Eléments. 

If ordinary meclianlcal skill is adéquate to make tlie sélection of élé- 
ments from machines in the prior art and thelr union or combination in 
a new machine, operating in the old way and accomplishing the same re- 
suit, although it may be an improved resuit, and no new idea is involved 
in the process, there is no patentable Invention, however great the im- 
provement. 

[Ed. Note.— For other ca'ses, see Patents, Cent. Dig. U' 27-30 ; Dec. Dig. 
§ 26.»] 

2. Patents (§ 328*) — Invention— Ironing-Maciiines. 

The Wendell patent. No. 466,815, for an Ironing-machine, is void for 
lack of patentable invention in view of the prior art. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*! 

In Equity. Suit to "restrain alleged infringement of United States 
letters patent No. 466,815, dated January 12, 1893, for an ironing- 
machine.. 

See, also, 171 Fed. 878. 

Church & Rich (Frederick F. Church, of counsel), for complainant. 
Edgar B. Stocking, for défendant. 

RAY, District Judge. As the défense possessing merit is that com- 
plainant's device or machine, in view of the prior art, fails to disclose 
patentable invention, and is thereforé void, I shall confine myself to 
a description and considération of the device of complainant and the 
patent in suit and to the prior art and its efïect on the patent in suit 
hère. The letters patent in suit were granted to Fred C. Wendell, 
January 13, 1893, upon an application filed March 30, 1891, for an 
ironing-machine. The proofs show title in the complainant Compa- 
ny and plain infringement, if the patent be valid. 

The spécifications say: 

"My invention relates to machines for ironing bed and table llnen, and has 
as its primary object the construction of a simple machine of great capaclty 
adapted to deliver the f abrics with smooth-flnisbed surfaces and in a thorough- 
]y dry condition. Heretofore machines of this character hâve generally been 
constructed with a hoUow steam-beated drum combined either with ironing- 
rolls acting to confine the f abrics thereon, or with an endless belt partly en- 
circling the drum for the same purpose. My invention is directed to the full 
and complète utilizatlon of the heatlng surface o. the drum and to the de- 
livery of the f abric in a perfectly dry condition at a convenlent point. In con- 
structiBg my machine I combine with the heatlng-drum a séries of overlylng 
co-operatlng roUs, which press the advancing fabric into intlmate contact 
with the drum, and also an endless belt, which encircles the drum on the op- 
posite side fz'om the roUers, so that after the fabric is acted upon by the roUs 
It is carried around the remaining portion of the drum by the belt, belng thus 
,:ubjected during the secondary pan of the opération to a further drying ;;< 
i'oii. Inasmuch as the belt serves to carry the fabrics back to that side <■: 
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the drum on which. they were introduced, and as it Is Inconvénient to hâve 
them delivered Into and eut of the machine on the same side, I propose to 
combine with the belt or apron above mentloned a second endless belt, or other 
suitable carrier, adapted to retum the finl^ed fabrics to the rear side of the 
machine and there deliver them. 

"It will be obvions to the skllled méchante that the détails of my construction 
are not of the essence of my Invention, and that they may be modifled at will. 
provided only the drum is combined wlth the rolls and the aprons In snch 
manner that they act successively to confine the fabrics upon the drum and 
çarry them eompletely around the same, or nearly so. * ♦ * B represents 
a basicet, table, or other support at the front of the machine, from which the 
fabrics are delivered between the surface of the drum and the flrst roll, C. 
As the drum revolves, the fabrlc Is carrled forward therewlth under the suc- 
cessive roUs untll It arrives at the rear side of the drum. By thls tlme the 
fabrlc, which bas been subjected to a high heat and to considérable pressure 
and entlrely exposed to permit the escape of the vaporlzed moisture, Is com- 
paratively dry and présents a smooth surface. In passing the last roll at the 
rear, the fabrlc continues Its downward course and Is carrled between the 
apron, D, and the surface of the drum under the latter and up to the front of 
the machine. In this passage under the drum the fabrlc Is subjected to a 
further drylng Influence, so that on dellvery at the front it Is In a thoronghly 
drled condition. The dellvery of the fabrlc over the front end of the apron Is 
Insured by the présence of a beveled dofiCer-bar, F, which may, however, be re- 
placed by any suitable devlce. • * * 

"It will be observed that In my machine I utUize the heated surface of near- 
ly the entlre clrcumference of the drum, so that when a drum of reasonably 
large size Is used the fabrics are qulckly and thoroughly Ironed and dried in 
passing once through the machine. It will also be observed that the belt cov- 
ering the under side of the drum prevente the loss of heat which ordinarily 
occurs by radiation from uncovered drums. It wlU be observed that In my 
machine the ironlng-roUs, Instead of being geared to the drum, as usual, are 
driven by frlctlonal contact with the Intervenmg fabrlc. Thls is found in 
practice to be of decided advantage, as the roUers, turning somewhat slower 
than the drum, act with a frlctlonal efleet to retard the advance of the fabrlc 
while It Is belng subjected to the poUshlng action of the drum. I also flnd it 
advantageous to malie the rolls of successively Increasing dlameter, preferably 
by glvlng the felt coverlng an increaséd thlclsness, and to adjust them so that 
they bear successively wlth Increasing pressure on the drum. I find that 
when thus proportloned and adjusted, and when driven from the drum by the 
frlctlonal efCect of the Intervening fabrlc, Instead of belng driven by gearing, 
each roll wlU tum at slightly higlier speed than the one next In advance. The 
resuit of thls is that the rolls act to draw or stretch out the fabrlc, keeplng 
the same under tension, so that the drum acts to glve them a smoother and 
better finish than when the rolls are positlvely driven, as usual." 

Claims I to 4, inclusive, are in issue, and read : 

"1. In au Ironing-machlne, the comblnation of a hollow drum, a séries of 
rolls co-operating with the periphery of the drum on one side, and a traveling 
apron co-operating with the periphery of the drum on the opposite side and 
arranged to automatically recelve the fabrlc from the last roll and retum It In 
contact wlth the drum toward the side of the machine at which it entered, 
whereby the fabrlc Is automatically subjected, flrst to the action of the suc- 
cessive ironing-rolls, and thereafter to the beatlng and drylng action of the 
drum. 

"2. In an Ironing-machlne, the comblnation of the rotary steam-heated métal 
Uc drum, the séries of felt-covered rolls acting upon its upper surface, the 
endless apron surroundiug its under surface, and means, substantially as de- 
scrlbed, for drlvlng said apron. 

"3. In comblnation with thé steam-heated metallic drum, the séries of over- 
lylng roUers eovered wlth felt, the endless apron enclrcllng the lower portion 
of the drum to retum the fabrlc to the front o( the machine, and the second 
apron or carrier co-operatlng wlth the flrst to retum the fabrlc to and deliver 
it to tbe rear of the machine. 
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"4. In an Ironlng-machlne, In comblnation. wlth a rotary steam-beated. drum 
and means, substantially as described, for maintalning the fabrlcs In contact 
wlth the drum throughout substantially its entlre circumferenee that they may 
return to a point near the point of introduction, a secondary carrier to de- 
Uver tbe fabrics after leavlng the drum to the rear of the machine." 

The first claim calls for the combination, in an ironing-machine, of : 
(1) A hollow drum; (2) a séries of roUs co-operating with the peri- 
phery of the drum on one side of such drum; (3) a traveling apron 
co-operating with the péfiphery of the drum on the other side thereof 
so arrangea as to automatically receive the fabric from the last roll 
and return it in contact with the drum towards the side of the ma- 
chine at which it entered, whereby the fabric is automatically subject- 
ed, first to the action of the successive ironing-rôUs, and thereafter to 
the heatingand drying action of the drum. This implies a heated 
drum, for I think it would be going far afield to surmise that the 
heating action of the drurn is caused by friction. I think that we are 
te imply a drum that rotâtes and means for rotating it and means for 
moving the apron. 

Claim 2 calls for: (1) The combination of a rotary steam-heated 
metallic drum; (2) the Séries of felt-covered rolls acting upon its 
upper surface; (3) an endless apron surrounding the under surface 
of the drum ; and (4) means for drivîng the apron. 

Claim 3 calls for: (1) The steam-heated metallic drum; (2) the 
séries of overlying rollers covered with felt; (3) the endless apron 
encircling the lower portion of the drum to return the fabric to the 
front of the machine; and, (4) the second apron or carrier co-oper- 
ating with the first to return the fabric to and leave or deliver it at 
the rear of the machine. 

Claim 4 calls for: (1) The same drum as do claims 2 and 3; (2) 
in gênerai terms, for both the rollers on the upper side of the drum 
and the endless apron on the lower side thereof; and (3) the sec- 
ondary carrier or apron for taking the fabric from the front, after 
delivery from the metallic drum, to the rear for final discharge or 
delivery. 

The gênerai construction and opération of this machine is as fol- 
io ws: We hâve a frame for supporting the structure, upon which 
is mounted, in the usual way, a hollow drum of métal, or covered with 
métal so as to présent a smooth exterior surface. The shaft journals 
of the drum are hollow so as to permit the introduction of steam into 
the interior of the drum and "maintain the same in a highly heated 
condition." On the table of the frame is mounted at each end a strong 
half circle of iron, which support a séries of rolls or rollers of the 
same length as the drum, and they are so mounted as to revolve by 
frictional contact with the revolving ,drum. The mountings of each 
roller hâve pressure screws, by means of which the rolls may be 
pressed with more or less force against the drum. Thèse rollers are 
covered with felt, or any other suitable material. Thus far this is an 
exceedingly simple and common device for carrying and pressing a 
strip of cloth, leather, or other flexible material between two presses, 
so to speak, and dry same, if moist. As the drum revolves, any such 
material fed in between the drum and the first roll of the séries will 
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be carried forward, and every part will pass or be carried in succes- 
sion between the.drum and ail the rollers. If moist or wet, it will 
be partially or wholly dried by the heated drum, and the pressure, 
which will extract more or less of the moisture and the beat, will con- 
vert this into steam. As the rolls are at a distance apart, this steam 
arises between them and passes off into the surrounding atmosphère. 

The axis of the drum is a little above the table of the frame, and 
the rolls begin and end a short distance above the plane of the axis. 
On the same iron half circle, forming a part of the frame, or con- 
nected therewith, and substantially on a line with the table of the 
frame, and on each side of the drum, are puUeys on which, and on 
guide pulleys below, is mounted an endless apron of felt, canvas, or 
other suitable material, which, by means of said mountings and pul- 
leys, is made to cover or corne in contact with the surface of the lower 
half of the drum. There is a simple and suitable driving mechanism 
for this endless apron. It is made to move with the same speed as the 
drum. This is simple and is the carrying of an endless apron like a 
belt around a séries of guiding pulleys ; one part of the apron being 
at ail times, unless something intervenes, in contact with the lower 
half of the hot drum. The resuit is that a garment, like a collar, a 
cuff, Of: a pièce of cloth, fed in under one of the first-mentioned rol- 
lers on one side of the drum, will pass as the drum revolves under ail 
the rolkrs on the upper side of the drum and between them and the 
outer surface of the drum, and then between the drum and this end- 
less apron and be further smoothed and dried and to some extent 
polished. Fed in at one side, the article would be carried around with 
the drum, retained by the rollers and apron to near the starting point. 

It is not désirable to bave it discharged or unloaded at the side of 
the drum where fed in, and hence we hâve an added apron also car- 
ried and guided in part by the same guide pulleys, and wholly by the 
same driving mechanism. The patentée says of his invention, before 
speaking of this added apron: 

"The foregolng parts constitute a complète and operatlve machine well 
adapted to the end In view. In order, however, to retum the fabrlc to the 
rear and there deliver It, I provide a second endless apron or carrier," etc. 

This second apron engages with the fîrst at or near the front and 
at the point where the articles would ordinarily and naturally be dis- 
charged, the drying and ironing process being complète, and continues 
in engagement carrying the articles between them until the rear of 
the machine is reached, when at or near the table they are thrown 
off. The only function of this added apron is to aid in carrying the 
dried and ironed articles to the rear of the machine. It adds nothing 
to the efficiency of the machine as an ironing-machine. By properly 
arranging the pulleys that guide the added apron, the first apron is 
utilized to aid the second in carrying the articles, after being ironed, 
from the front of the machine to the rear. So far there is coaction 
between the ironing-machine proper and this added apron or car- 
rier. I can discover no patentable invention in adding this apron for 
this purpose. Clearly it was not a mental conception amounting to 
patentable invention to conceive the idea that an article like a sheet, 
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a pillow case, a collar, or a cuff, taken between two âprons traveling 
in the same direction, would be carried to and discharged at the point 
where the aprons separated. The means devised and employed for 
doing this are devoid of any patentable merit. They are common. 
Ordinary mechanical skill was fully adéquate to the undertaking. 

Prior Art. 
In the prior art we find the patent to J. F. Baldwin, No. 253,661, 
dated February 14, 1883, showing a frame with a hollow revoluble 
métal drum thereon, having a polished exterior surface, "adapted," 
says the patent, "to be heated, preferably by steam, as is usual in 
such machines." This is the polishing roll and cannot be differentiat- 
ed from that of the large métal revoluble cylinder of the patent ir 
suit. Baldwin there provides pressure rolls above the upper half 
of the polishing cylinder mounted in the same frame or extensions of 
same, "arranged," says Baldwin, "to bear against the periphery of 
the polishing roll with even pressure throughout its entire length. 
The rolls are preferably of métal, of the construction hereafter set 
forth, and covered on their exterior surface with suitable textile ma- 
terial of considérable thickness, so as to render them elastic under 
pressure." There is suitable means for turning the rolls and connec- 
tions by means of cogwheels, etc. The articles to be ironed are fed 
in between the heated cylinder and first roll in front and carried, of 
course, lihder pressure between thèse rolls and the cylinder to the oth- 
er side of'the machine, where they drop or are discharged upon an 
inclined plane beneath the machine and slide back to the front of the 
machine. There are suitable means for increasing or diminishing the 
pressure between the main heated cylinder and thèse rolls, substan- 
tially those of the patent in suit. So far as frame, steam-heated cyl- 
inder with polished exterio): surface, and rolls are concerned, Wendell 
is a substantial duplication of Baldwin. There is no patentable dif- 
férence. There are minor changes anddififerences, but nothing that 
changes the éléments or mode of opération or resuit, thus far; but 
Baldwin doës not hâve either apron, and the articles to be ironed are 
not carried around the under side of the heated drum in contact there- 
with. The patent to Hamilton E. Smith, No. 166,648, of August 10, 
1875, is in ail substantial respects the same. 

' The patent to Hamilton E. Smith, of August 10, 1875, No. 166,647, 
for "improvement in ironing apparatus," shows a différent arrange- 
ment of the pressure rollers; that is, they are placed on the under 
half of the steam-heated cylinder, and this patent also shows the 
apron idea for carrying the articles and keeping them in contact with 
the heated cylinder as they pass between the cylinder and pressure 
rollers. Neither of thèse patents utilize substantially the entire ex- 
terior surface of' the heated drum for drying and polishing the articles 
to be ironed. They do show that the pressure rollers can be attached 
so as to operatè On either the uipper oi- lower half of such drum, and, 
of course, bri both at thè sarhe "time. The Smith patent. No. 166,647, 
also shows that an aprbn can be used to carry the goods and keep 
them in Contact with the drum on its under side. Whether it shall 
be used în connection with the pressure rollers or not is merely a mat- 



AMERICAN LAUNDPT M. MFG. CO. V. TKOY LAUNDRY M. CO. 875 

ter of chojce. The prior art taught therefore that you may hâve a 
hollow métal steam-heated revoluble drum with poUshed exterior 
surface, the felt covered and adjustable tôliers, ail of the same size or 
some larger than others so as to produce a slipping and increase the 
polishing, or ail of the same size and moving at a différent rate of 
speed from the drum, the apron with guide puUeys for carrying the 
articles toibeironed to the drum and then forward in contact with the 
drurn, and also means for moving the ironed articles from one side 
pf the machine to thç other af ter being ironed. Take the patent of 
Smith, No. 166,648, of.August 10, 1875, and transfer to it the pres- 
sure roUs and apron of the Smith patent of August 10, 1875, No. 
166,647, and change the direction of the révolution of one set of pres- 
sure rolls, and with slight modifications and changes we would hâve 
the patent in suit, espeçially by: dispensing with the pressure rolls of 
No. 166,647, provided wè add the supplementary apron for carrying 
away the ironed goods. In No. 166,647, Smith says: 

"The polishing roller, À, Is heated by means qt steam, hot air, or other suit- 
able means, which is Introduced to the relier through a pipe, a, alïl.xed to one 
of its gudgeons." 

Also : 

"The rollers, B (the pressure rollers), respectively, revolve In journal boxes, 
E, whlch are adjustable, so that the rollers can be set toward or from the 
polishing roUer, A, in order to acconimodate (\lfferent thicljnesses of cloth, and 
the said rollers, B, together with auxiliary rollers, F, carry the clothes-sup- 
portlng apron, C." 

Also: 

"The auxiliary or apron rollers. F, are disposed In such a mnnner that a 
level portion. H, is imparted to the apron, upou whlch level portion the clothes 
to be Ironed are spread, and from whlch the same are carried to the polishing 
roller. The inner one of the rollers, F, revolves in contact with a guide roUer, 
G, and between thèse two rollers, F and G, the clothes are taken up from the 
recel ving portion. H, of the api-on, and conducted to the polishing roller." 

Aprons anc apron rollers in an ironing machine for carrying the 
ironed goods to any desired point after being ironed are shown in 
the patent to William Jones, No. 104,740, dated June 28, 1870. There 
the apron is below the hollow heated drum and the pressure rollers and 
receives the ironed goods and carries them back to the operator below 
the table. By locating it differently, the goods could hâve been carried 
to the back of the machine, or to one end of the table, and by making 
a double apron they could be carried to the basement or to the garret. 

In the Wiles patent of November 11, 1890, No. 440,392, granted 
prior to the filing of the application for the patent in suit, we hâve 
endless; aprons for carrying and guiding the goods, and also for de- 
livering same at the desired point. The same law which enables a 
roller and an apron moving in the same direction to grasp and carry 
articles between them will enable two aprons sufficiently hear together 
moving in the same direction to grasp between them and carry goods 
in any desired direction and to any desired point. Such endless aprons 
by means of cogwheels and guiding pulleys will take and carry the 
goods first in one direction and then in the opposite direction. 
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With theprîor art before him, the skill of the mecha,nîc was adé- 
quate to do ail that was accompli shed by Wendell. Concède' that he 
lias an improved niachine, that he utilizes ail the periphery of the 
heating drum, and secures a more ' thôrough drying of the articles, it 
is obvious that mechanical skill was adéquate to apply the apron to 
the lower half of the drum, as it had been done before, leaving the 
pressing rollers on the upper half. In the prior art, British patent 
to Bridson, No. 7,655, of 1838, we hâve a compound machine for 
stretching goods and also îroning and polishing them. We hâve the 
steam-heated cylinder and pressure rolls at intervais âbôut its entire 
periphery. Hence we hâve the entirè periphery utilized for drymg and 
polishing and pressing. Thèse rolls bave "tighting screws" to give, 
any degree of pressure. True the pressure rolls are hard, not covered 
with felt, or a like materjal, but that idea was old when Wendell ap- 
plied for his patent. Bridson says: . ' 

"The pièces of goods under opération belng, as before described, just In- 
trodnced upon the surface of thé cylinder or bovvl, m, m, and tightly held in 
Its stretehed State by the two delivery rollers, 1, 1, It immediately proceeds 
arouud the polished periphery of the cylinder, m, m, and is operated upon 
by bowls or rollers, r, r, placed at suitable distances round the cylinder, and 
which revolve by contact of their surfaces. Thèse rollers or bowls are set 
or brought toany degree of pressure by means of the tighting screvirs, s, s, s, s, 
and the pièce of goods being operated upon becomes mangled, calendered, 
and finished during the process of drying by the opération of the successive 
System of bowls upon the cloth as it passes over the cylinder, m, m, until it 
is delivered in the finished state from the cylinder at t. It will be very évi- 
dent, to practical persons conversant with thèse processes as at présent con- 
ducted, that by passing the cloth around the bowl or cylinder, m, as just de- 
scribed, any degree of finish may be imparted to the goods whilst they are dry- 
ing upon the surface of the heated bowl or cylinder by varying the degree of 
pressure of the top or pressing rollers or bowls; and also by maliing a cor- 
responding variation in their nuniber, or by gearing them so that they shall 
rua at a greater or less degree of speed, as may be found désirable; or the 
goods may be taken off from the cylinder when any sufficient degree of finish 
has been Imparted to them by this eombination of mechanism or apparatus by 
dellvering the pièce from the machine by the aid of a pair of delivering rollers, 
which may be attached to any required part of the machinery, as shown at 
w, w, providing the cloth Is ascertained to be sufflciently dried. It wlU, of 
dourse, be évident that in the construction and arrangement of such a eombina- 
tion of apparatus I am neither limlted to the précise dimensions, order, or 
number of any of the before-mentioned rollers, bowls, or/ cyllnders, nor to the 
materlals of which they are composed ; but as ail such opérations must be 
governed by the discrétion of the operator, and of the particular demand of 
finish the goods shall t-equire, such variations in performing the combined pro- 
cess must be left to the judgment of the worljman, and any degree of finish 
hitherto produced by mangles or calenders separately may then be obtained in 
worlting the above-described eombination aiid arrangement of .apparatus for 
stretching, mangling, drying, and flnishing woven goods and fabrics." 

ï regard it as immaterial in the construction of .complainant's and 
of defendarifs alleged infringing machine Âvhether the drum is posi- 
tively driveh and has gears meshing with the rolls to drive them, or 
whéther thé rolls are driven by frictional contact with the drum. The 
drurii itselfmight be driven by frictional contact with the rolls if they 
are positively driven. Infringement could not be avoided by such a 
change as that, and to make such a change would not disclose patenta- 
ble invention. It would be a mère choice of methods. 
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Taken as a whole, I do not doubt that this Wendell mangle or iron- 
ing-machine is as good as any, if not the very best on the market. 
However, this superiority is not the resuit of mental conception 
amounting to patentable invention which found birth with Wendell, or 
any one man. It is an assemblage and union of différent éléments 
from various sources and a combining thereof in an ironing-machine, 
or mangle, to iron various articles in the old way arriving at the same 
resuit, and it may be an improved resuit; but this is not necessarily 
patentable invention, Not every improvement is invention. If or- 
dinary mechanical skill is adéquate to màke thç sélection and union, 
or combination, and no new idea is involved in the process, there is no 
patentable invention, however great the improvement. See Dodge 
Coal Storage Co. v. N. Y. C. & H. R. R.' Co., 150 Fed. 738-741, 80 
C. C. A. 404 ; Dunbar v. Eastem Elevating Co., 81 Fed. 201, 26 C. C. 
A. 330; Atlantic Wofks v. Brady, 107 U. S. 192, 199, 200, 2 Sup. 
Ct. 225, 27 h. Ed. 438. In this last-cited case Mr. Justice Bradley, 
giving the opinion of the court, said : 

"The process of development in manufactures créâtes a constant demand for 
new appllances, whieh the skill of ordinary head workmen and englneers is 
generally adéquate to devise, and whlch, indeéd, are the natural and proper 
outgrowth of such development. Each step forward prépares the way for the 
next, and each is usually taken by spontaneous trials and attempts in a, hun- 
dred différent places. To grant to a single party a monopoly of every sllght 
advance made, except where the exercise of Invention, somewhat above or- 
dinary mechanical or engineering skill, is distinctly shown, is unjust in prin- 
clple, and injurions In Its conséquences." 

But it is said that the défendant has made a machine, an ironihg- 
machine, or mangle, w^hich in ail essentials is a duplication, a Chinese 
copy of complainant's. This is some évidence of utility and even 
novelty. If I had doubt, I should allow commercial success, adoption 
by the trâde and users, and by défendant to turn the scale ; but I hâve 
none. I cah discover no mental conception amounting to patentable 
conception. Défendant urges as a reason, or reasons, for copymg so 
closely, that it was found ready to hand, and that, as there is no pat- 
entable invention disclosed, it had the absolute right to use or copy, 
and that in putting the various well-known devices tOgether in one ma- 
chine it was impossible to avoid close imitation; also, that the eom- 
plainant itself, or the prior owners of the patent, hâve for years sub- 
stantially conceded that this Wendell patent, now expired, is void for 
want of patentable invention in view of the prior art/ It is coiltended 
that the owners of the patent hâve commènced suits for alleged in- 
fringement, and that they hâve never pressed one to a final heaTing 
and détermination, although challenged so to do, etc., and that such 
owner at such times is now a constituent member of défendant Com- 
pany. I find no évidence that estops défendant from now asserting 
and proving, if it can, the vâlidity of the patent in suit; but it is 
somewhat suggestive that the vâlidity of the patent has not been ad- 
judicated in view of the litigation begun. I simply say, however, that 
I do not think défendant has copied the complainant's s'tructure with 
any idea that it disclosed patentable invention. The défendant has 
not conceded the vâlidity of the patent in suit. 

There will be a deçree dismissing the bill, with costs. 
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., AMERl(;lAN,,1.4UNDIlY JIAOHINÉRY MFG. CO. v. TROY LAUNDRY , 
, ," : MACHINEBY,CO.,'Éiinited. 

,7 ii.(<5|rçult Court, N. D. New York. July 21, 1909.) ^ 

"■";'^ ^;i'> ■■ No.-7,198.' ■ ., ■ 

1. Patents (§ 328*J-^Vai-idity AND iNrEiNGÉMENT—CLOTHES-DRiËB. 

The' Bafhes patent, No: 684,7ré,- for. a elothes-drier,' cdnslstmg of a 
fiidrylng room throùgh whlch the cjothes are jnoved on a conveyer, was not 
Bjiticipated, and iB (or a new' , combina tion of old elemepts, whlch by a 
ne\y mode of opéra ticjn produce's. an improved resnlt and discloses patenta- 
ble InyentloiL Alsd, heU infrïhged. 
"' .[Ed. Note.— For other cases, see Patents, Dec. Dlg.§ 328.*] 

2. PATENTS (§' 328*)— Valïdity ,ANp iNi'itrisGiSMENT— Clothes-Dkieb. 

, The Hagen & Coopèi- "patent. No.' 735,36&, for improvements In clothes- 
drlérs'OÏ the éndless cônveyer type, -the Improvements belng In the con- 
voyer, was not anttcii^ted, and discloses Invention- Also, ti,eld infi-inged. 
; [Edi Note.^For other casep, see Patents, Dec. Dig; § 328.*] 

In Equity. Suit to restrain alleged iflîringement of United States 
lette^s, patents for "clothes-drier" airid "improvertients in drier," re- 
spect! vely, .and for an accoianting. ;, . 

Seè.also, 171 Fed. 879. 

Çhurch & Rich (Frederick F. CHurch, of counsel), for complain- 
ant. . '•' . 

E. B. StOcicing, for défendant. 

RAY, Çistriçt Judge. ;Prior,to the taking of the proofs herein, this 
suit waS: before me on motion for a.prçliminary injunçtion and fully 
and ably argued by the same counsel who presénted it on the final 
hearing. , This court then gave to the claims and prior art full and 
careful attention and wrote an opinion on denying the motion, which 
is found in 161 Fed. 556, and I need not repeat what was there said, 
as the, proofs at final hçaring are largely a reproduction of the évi- 
dence contained in the affidavits used on the motion. This court then 
intimated that the question of patentable invention, in view of the prior 
art, d^pended largely, if not wholly, on the question of whether the 
nçw combination or arrangement of pld éléments shows a new mode 
of opération with a new or an improved resuit. 

Speakiilg in a gênerai j-yvay, and riot taking note pf minor changes 
iniorm of tQnstructioiîv which it iscoijiceded do not amount to patent- 
able invention^ the daims in issue, 1 to 6 inclusive, of the Barnes patent 
;in suit, Noi 684^776, dated October 22, 1901, for ; "clothes-drier," is 
a combination of old elenjents to form,a drying, room. Each and 
every elemeiitiof thèse claims is found in theprior art. Drying roonjs, 
heating coils on the sidçor sides of suph rooms, coriveyers traversing 
such rooms,: absence of heating coils from; the central portion of.tlie 
room, and air.cirçulating devices, suçh asia fan, driving the. air dows- 
ward, are found in the. prior art or in analogous a,rts. .This the prpofs 
demonstrate' béyond ail question. However, we do ;iot find in, the 
prior art or 'in âhalogous arts the éléments of. thp clainis in suit ar- 
runged or located in the same way with respect to, each lother as.in 

*l''or otber cases e^'iàme topiè&S n'cmbes lu Dec. & Am. IDiga. 1907 to date,' A Rep'r Indexes 
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the patent in suit. In the prior art we do not find the same perfect, 
speedy, and uniform resuit that is produced by the combination in 
question. The resuit sought is the speedy, and thorough, and even 
drying of coUars and cufîfs, or other clothing or clothes without soiling 
or Scorching. Laundrying and the drying of articles of clothing, ei- 
ther completed or in process of manufacture, hj artificial means — that 
is, not in the open air, or by simply suspending same in the air in a 
room — is an important art, and with the growth of our great cities 
and large towns is becoming more and more so. The Pilgrim Fa- 
thers at Plymouth in 1620 had no use for such a structure. The 
housewife on the farm in Dakota has no use for them; but in great 
citiés and populous centers the drying rooms are a necessity. Econo- 
my of space, cleanliness, capacity for drying a large number of ar- 
ticles evenly and uniformly in the drying room wîthout entering it 
to suspend and remove the articles, and speed in drying, are ail im- 
portant. Others had occupied the field; but there was room for im- 
provement in speed, uniformity of drying, cleanliness, and moving 
the articles into, through, and out of the room itself. 

It is well-known that wet articles may be dried in cold dry air, 
and in hot or warm air, not loaded with moisture. Drying will take 
place with little circulation; but for speed and effectiveness circula- 
tion is necessary. The air loaded with moisture absorbed from the 
wet articles must escape from the drying room, and fresh air must 
be admitted, heated, and circulated. It is important that the gênerai 
tendericy of the main current of air be downward, and not from side 
to side or upward; that the air, hot, and that partially cooled, shall 
be thoroughly mixed when the drying articles are suspended; and 
that the température throughout the room be substantially the same. 
It is also important that ail the articles to be dried be subjected to the 
same beat in the same order from the time of entering the room to 
the time of emerging therefrom. Thèse conditions Barnes sought to 
satisfy, and, in my judgment, he made a substantial advance in the 
art. He bas located his heaters on the sides of the room, his fan in 
the center overhead so constructed as to drive the air downward, ex- 
cept on the very sides of the room above the heaters, and he has not 
interfered with the downward current by placing heaters on the floor. 
The carrier so traverses the room that ail the garments, collars, and 
cuffs, are exposed, substantially, to the same beat by direct radiation 
and the same beat and current after passing the heaters. 

There is an abundarice of évidence that this drying room is superior 
to any that preceded it. This is emphasized by the fact that the de- 
fendant bas copied this arrangement and structure in ail its parts. 
On the final hearing the def endant's counsel conceded this, stating 
that there were some différences, but none of sufficient moment te 
dwell upon. This is évidence of an improved resuit, viz., the better, 
speedier, more uniform drying of the articles. By the new arrange- 
ment of the différent elernents of the combination and added éléments, 
weiget a différent mode of opération of the heated and circulated 
air upon the drying articles. The fan is in the upper part of the 
room, and it was there before. Heaters are on thc: sides of the room, 
and there wcre heaters on the sides of such rooms before; but, as 
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a whole, thçre is a différent arrangement. In the prior art articles 
were dried, but not as speedily and uniformly as in this room. The air 
was heated, but, not wholly at the saroe point or points. The air was 
circulated and comtningled, "stirred up" by a fan, but not in the same 
way it is donc by this Barnes machine. I think that patentable inven- 
tion is disclosed. This is not a case of the transposition of éléments 
from one sphère of action to another sphère of action. It is the taking 
of éléments of this art, or éléments of this and an;analogous art, and 
forming a new combination so as to produce a new or différent mode 
of action of the air upon the articles to be dried, and so produce a 
better, an improved resuit. I think this constitutes invention. It re- 
quired ;much study and thought, and the combination when finally 
made was ai happy one and bénéficiai in its results. 

Barnes desired to apply heated air in a room to wet articles so as 
to dry them speedily aind uniformly ; that is, in a particular way. He 
desired i to avoid their flapping agairïst each other, to prevent their 
falling from their Supports and becoming soiled, to prevent overheat- 
ing and burning or scorching. By a new. arrangement of old élé- 
ments or devices and àdded devices, he has accomplished what hé un- 
dertook. His device has largely superseded others used for the same 
purposè, and the défendant company has appropriated it. It is, of 
course, true that to constitute anticipation it is not necessary that we 
find the: «xact combination claimed in any one prior patent. Hère we 
do not find the exact combination claimed by Barnes in any one prior 
patent or publication. We do not find ail the éléments of Barnes' com- 
bination in any one prior patent or publication. Hence we hâve a new 
combination. Eléments are added» and by adding them we get a new 
mode of opération ; that is, a new mode of applying the heated air 
to the wet or moist clothing and an improved resuit. Barnes did more 
than a mechanic skilled in the art was capable of doing. He was 
dealing with heated air and applying it to damp or wet articles to be 
dried. It was easy enough to construct a room, a fan, a carrier, a 
coil of pipes, or radiators heated with steam or hot water. It was 
easy to place thèse in the room and carry the articles in and about the 
room and out again ; but it was not easy or simple to so arrange thèse 
éléments as to give equal application of the heated air in succession 
to ail the articles. Others had tried and failed, or were only partial- 
ly suGcessful. Barnes did what had not been done before. He ac- 
complished more perfectly what had been accomplished before, viz., 
he dried sppedily, uniformly, thoroughly, and without soiling or 
scorching a large number of articles in a modérate sized room ail at 
the same time, and he did this much better than it had been done by 
the prior devices and more speedily and with less damage. 

Hagen & Cooper Patent. 

This patent, dated August 4, 1903, No. 735,366, to Arthur T. Hagen 
and Daniel M. Cooper, assignors to the A. T. Hagen Company, has 
13 claims; the sixth, seventh, and tenth, being in issue hère. Thèse 
read as f ollows : 

"6. The combination with a trâck, a conveyer traveling thereon having a 
plurality of carrying devices, a driving mechanism, and controlling devices foi 
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the drivlng mechanism, of stop devices adjustable on, tlie conveyer for co- 
operating with the controllmg devices to arrest the movement of the conveyer 
when desired. 

"7. The combination wlth a travellng conveyer having a plurality of car- 
riers tliereon, strippers for the carriers, and means for operating the strippers, 
of a drivlng mechanism for the conveyer, means for controlling the latter and 
adjustable stops on the carriers adapted to co-operate with the controlling 
means. * ; ■< ; * 

"10. The combination with the track, the conveyer, and supports on the lat- 
ter operating on the track and a plurality of can'iers on the conveyer, of 
drivlng devices for the conveyer, statlonary means for controlling said driving 
devices, and means adjustable on the carriers engaging said means for con- 
trolling the drivlng devices by the movement of the conveyer on the track." 

In the spécifications it is stated: 

"Our présent invention has for its object to provide a drier of the endless- 
conveyer type particnlarly adapted for carrylng small articles to be dried — 
such as articles of wearing apparel, eollars, cuffs, etc. — into and through the 
drylng room or apartment, the air in which is heated by steam or othervvise, 
and automatically rejnpving the articles from the conveying mechanism, pref- 
erably on the outslde of the chamtter or room ; and the Invention relates par- 
ticularly to mechanism for conveying the articles and removlng them. from 
the conveyer, and, further, in the provisions made for arresting the opération 
of the conveyer when desired. * * * In using the apparatus the conveyer 
is driven contlnuously in the direction of the arrow shown In Flg. 1 ; the driv- 
lng mechanism controlled by the controlllng-lever, îô, being in the position 
shown in Flg. 2. The articles to be dried, such as coUars or cuffs, are hung 
upon ' thé" pins, 23, of the carriers at some convenient point outside of the 
chamber; and they are ,then carried by the conveyer into the drying-chamber 
through the aperture, ^0, and baçk and forth thereln any desired number of 
times, and flnally pass out of thé aperture, 50, to the exterior. As the car- 
riers,' 22, pass beneath the projection or arm, 27, the uppef ends, 26, of the 
strippers will be engaged thereby, and tlie strippers tilted to the jositlon 
shown in dotted Unes in Fig. 3, stripplng the articles from the supporting-pins, 
23, and allowing them to drop into a suitable réceptacle placed beneath. Wheu 
It l8 desired to arrest the opération of the conveyer — ^as, for instance, when 
one carrier bas made a complète circuit of the drying chamber — the pin, 30, 
is inserted in the recess In the carrier which is to be arrested, and when this 
pin engages the arm, 20, of the lever, 16, the latter will be tilted and, drawing 
upon the flexible connection, 14, will operate the movable elutch-section and 
disconnect the driving mechanism. By providing means whereby the drlvlpg 
mechanism can be dlsconnècted from the conveyer when any of the supports 
reach a predetermined position, the opéra tors applying the articles may cause 
the stoppage of the mechanism as often as desired durlng its passage through 
the drying-chamber in order to permit the separate lots of articles to be de- 
posited in différent réceptacles arranged beneath the strlpper-operatlng cam ; 
a change of réceptacles being effected during the stoppage of the conveyer. 
We find in praetice tliat, by arranglng a separate posltlvely-actuated strlpper 
upon each of the supports attached to the conveyer, each stripper movlng in 
close proximity to the supporting-plns, 23, the articles will be positively remov- 
ed and cannot become fastened to the pins by the drying starch." 

The utility of this combination in a drying room or chamber is easi- 
ly understood. As the conveyer moves, the attendant attaches a row 
of eollars, then a row of cufïs, or the goods of A. and then those of 
B. and then those of C. When dried and ready to be removed from 
the carrier by the stripping process, it is désirable that eollars shall 
not be mixed with cuffs, or that the goods of A. shall not be com- 
mingled with those of B., and so on. If, now, when the eollars are 
stripped ofï into a réceptacle, the movement of the conveyer can be 
stopped until that réceptacle is removed and another substituted to 
171 F.— 56 
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receive the cuffs, or when the goods of A. are stripped off into its 
réceptacle the movement is arrested until a new réceptacle can be sub- 
stituted to receive those of B., and so on, there is a great saving of 
time and labor in sorting, etc. 

In the combination of claim 6, we hâve: (1) The track; (2) a 
conveyer traveling thereon, and having a plurality of carrying devices; 
(3) a driving mechanism; (4) controlling devices for the driving 
mechanism; and (5) stop devices, adjustable on the conveyer for co- 
operâting withthe controlling devices to arrest the movement of the 
conveyer when desired. 

Claim 7 adds "strippers for the carriers" and "means for operating 
the strippers." 

Claim 10 has: (1) The track; (2) the conveyer and supports 
thereon operating on the track ; ( 3) a plurality of carriers on the 
conveyer; (4) driving devices for the conveyer,; (5) stationary means 
for controlHng the driving devices; and (6) means adjustable on the 
carriers, engaging such stationary means for controlling the driving 
devices by the movement of the conveyer on tlie track. 

Thèse éléments act together and produce a resuit or results. As a 
gênerai proposition, we hâve an endless chain mounted on a séries of 
sprocket wheels and guideways. This is driven by a shaft which is 
geared with two of the sprocket wheels. To stop the rnovement of the 
conveyer temporarily, there is a driving shaft connected with the shaft 
by a clutch mechanism having two members (11 and 12), one of 
which is splined to the driving shaft, and the other to the sprocket 
shaft. and is so adapted as to be moved into and out of engagement 
with the fixed member of the clutch. The movements Of one member 
into and out of engagement with the other are controlled by a lever 
connected with a handle, whereby the clutch members are engaged, 
and the lever is also connected with a cord or chain by which the mem- 
bers are disengaged. The disengagement is automatic, and the con- 
veyer can be stopped at any predetermined point. This is donc by 
means of pins or projections which are attached to the chain or to 
the hangers on which the articles to be dried are supported. The lever 
has an arm, which projects downwardly, which is hèld in the path of 
the projections on the conveyer by a weight thereto attached. This is 
capable of being moved by a projection or pin on the traveling chain 
fo lift the weight, operate the lever, throw out the clutch and so arrest 
the conveyer. The goods, collars, cufifs, or other articles are suspended 
on the conveyer by hangers or carriers, which are provided with pins 
extending parallel with the conveyer. A stripping device is also 
mouhtéd on each carrier; This embodies à pivoted plate having per- 
forated ends, and the plate encircles the pins; also, an upwardly ex- 
tending arm which is so àrranged as to be engaged' by a stationary cam 
or projection to tilt the. stripper pivoted stripper plate, and so remove 
the dried articles from the pins when in the desired position outside thé 
dryroom. ' ,' 

I do not fihd this in the prior art, or in analogous arts. Described in 
a gênerai way,' the operator stands outside thé dryrpôm and attaches 
the articles to'bë dried to the carriers on the conveyer by pushing fhè 
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pins through the buttonholes. When ail the collars are attachée!, or 
ail the goods of A. are attached, the operator inserts the pin, 30, into 
à socket on the carrier, which is a part of the stripper of that carrier. 
The goods are then carried into and through the dryroom and dried. 
As they pass out, the en4 of the stripper engages the cam before 
mentioned, and the dried goods are disengaged ançl fall into a récep- 
tacle prbvided for the purpose. It is this pin, 30, that engages the end 
of the lever, 20, which is eonnected to the clutch mechanism, and 
the ; rnovement of the conveyer turns the lever, and disengages the 
clutch and arrests the movenjept of the conveyer. This indicates that 
ail the goods of a particular | kind, as collars, or ail the goods of a 
particular customer, as those of A., hâve been dried and dropped into 
its réceptacle. The operator now changes the réceptacle, removes the 
pin, and starts the rnovement of the conveyer by turning lever 20 
and ré-engaging the clutch. The pins may be applied to any carrier 
on the chain. 

There is proof that this deviçe has gone into gênerai and extensive 
use, and the proof is quite conclusive that défendant has appropriated 
it and is using it. .The real défense is that, in view of the prior art, it 
is not patentable. Infringement is substantially cpnceded if the pat- 
ent, as to thèse daims in issue, is good. 

I hâve e:5^aniined the prior patents relied upon to show anticipation 
or to so limit the claims as to show want of patentable invention. Mr. 
Greeley, the defendant's expert, stated that the patent to Boswell, 
No. li.8,783, contains the neareat approximation of the éléments or 
parts recited in claims 6, 7, and 10, of the Hagen & Cooper patent 
in suit. He claims that it establishes anticipation, especially when con- 
sidered with other prior patents. Mr. Freeman, the complainant's 
expert, on the other hanà, fails to find therein any of the éléments of 
the patent in suit, unless it be an endless conveyer. I am unable to 
agrée fuUy with either expert. The device of the Boswell patent 
operatçs , vertiçally, not horizontally. To the endless chain are at- 
tached, at intervais, horizontal platforms; those on one side being 
adaptedto receive a load of material to convey it to-,the top of the 
building, or, it may be at some intermediate floor. The platforms on 
the other side receive loads to carry them to the bottom of the shaft 
or the ground. As the starting, after a stop, is controlled by a man 
on one side, the ascending side, the one using the platforms on the 
other wpuld risk his life every time hç should step thereon. The 
traveling chain is driven by some operating power, engine or horse 
powçr, by raeans of a shaft. Between the driving shaft and the one 
connectéd to the sprocket wheel of the chain there is a clutch mech- 
anism thrown into opération by a spring. To the clutch lever two 
sliding and pivoted bell,cranks,, which operate in suitable guides on 
the standard, are eonnected. One of the ends of thèse levers is adapt- 
ed to be. engaged by the ascending plaiforms. \Ylien the elevator is 
set in^motion, it will ascend until one of the loaded platforms engages 
the bel! çrank, when the clutch is thrown out, and the operating mech- 
anism held at rest until the operator kiçks off the bell, çrank. The 
mechanism: then starts, but is surely aiadi inevitably , stopped when the 
next platform reaches the bell crank. We hâve no stopdevices adjust- 
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able on the conveyer, no adjustablé stops on the carrier, no means ad- 
justable on the carriers engaging means for controlling devices by 
the movément of the conveyer on the track. 

The aim and purpose of the Hagen & Cooper patent is not to 
arrest the mdvement of the conveyer at âny one point inevîtably, but 
to permit it to travel any desired distance, and to stop at a point to 
be determined by the ôperator, and àlways with référence to the ma- 
terial carried. If the Ëosweli device could be adapted to a drying room 
and made to work in a horizontal plaiie, which I question, much time 
would be lost, as the conveyer would' be'stopping when no stop was 
desired, and much of the clothes-holdîng space would be useless or 
vacant at timés, as the stops would' be predetermined and only occur 
after a certain distance had been traveled. Hence a few articles would 
take up much space and in other casés thére.might be a stop when only 
part of thè articles of a partictifàr customer had been stripped. In 
Hagen & Cooper the starting and stopping is under the absolute con- 
trol of the operator, and a given jpoiiit on the conveyer may make an 
entire circuit of the room without âny stop at ail, if it is not desired to 
change réceptacles. Applied to a dfying room, the Boswell dèvice 
would be far f rom effective. It would require much mbré than the 
skill of a mechanic to make the necessary changes, additions, and mod- 
ifications to adapt the Boswell device to such a room. It has no hang- 
ers and no strippers. This Boswell patent is, at best, suggestive. It 
is not an anticipation. . 

I Ho riot think it necessary to go into détail with the. other patents. 
Nowhere do we find the device of thè patent in suit. Nowhere, tak- 
ing the prior patents altogether, do we find devices which combined 
by the skill of the mechanic would prodUce the device of the patent in 
suit. This being so, I am constrained to hold that the Hagen & Cooper 
patent is valid, not anticipated, diécloses mental conception, with means 
for making it effective, which amounts to patentable invention. Hère 
the patentée did what had not been done before by a combination of 
éléments which is not found in the prior art. Its value is amply 
showri. Its succéss anddesirability is not denied. Défendant uses it. 
Others démànd it and use it. It is a time and labor saver. 

It seerns nbw a simple thing to do what the patentées did, and not 
ali imprôvements constitute patentable invention. Howëver, the state 
of the art and common knowledge, as they existed at the time of the 
alleged invention, are p'ôtent and cohtrolHng considérations. Thèse 
patents are presumptively vaHd, and it cannot be said that they show 
want of pâ-fentable invention on théir face. Considering the prior art 
and common knowledge and the patent îtself, if the court has doubt, 
comrnercial success, gênerai adoption by the trade, and by users of 
the patented device becomes an important, and many times a control- 
ling, considération, and the doubt îs resolved in favor of the patent. 

The défendant urges tha,t there is. no patentable co-operation be- 
tween the automàtic stopping mechanism' and the stripping mechanism 
of claim 7 of this Hagen & Cooper patent. The contention is that the 
conveyer of this patent is in ail essentials the conveyer of the Barnes 
patent, and âlso of the Norton patent (British), 1,304, and that the con- 
veyer of the Barnes patent was provided with carriers and strippers 
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operated by the movement of the carrier, and that the Norton patent, 
2,685, had automatic mechanism for releasing the goods on its con- 
veyer. The défendant also contends that therefore, if there'by any 
co-operation between the stripping and stopping mechanism of Hagen 
& Cooper, it is the resuit of sélection, and not an inventive act. I do 
not think the resuit stated necessarily follows the premises. If the dif- 
férent mechanisms are in the prior art in the same and other com- 
binations, or the one élément is in one prior patent, and the other in 
another prior patent, or if there are two différent mechanisms perform- 
ing a certain function in the prior art, and if Hagen & Cooper hâve 
simply transferred them to their dryroom, brought them together to 
perform the same function, produce the sarrie resuit, while acting in the 
same way, we hâve mefely a sélection of éléments if thefe was more 
than one in the prior art. If only one, thén we hâve merely a transfer 
from one dryer to another; but Hagen & Cooper hâve donc much 
more. So far as mère nàmes are concerned, they hâve taken éléments 
from this or analogous arts, but they hâve différent forms, a différent 
combination, with a différent mode of action and a new resuit. The 
defendant's counsel says in his brief : 

"But it is said that stopping tlie conveyer and tlie strippers gives time in 
wlilch the.operator can remove one basket and replace another. The speed at 
which thèse conveyers travel gives ample tlme to change the basket, Tvhicu 
would not take flve seconds, while the conveyer is moving, as it travels at 
such a speed that coUars and cuffs are delivered at intervais of ten second.s, 
as I havé frequently timed them, so that this great advantage is so theoretical 
that it dwindles into Insignificance when put to a practical test, and It is yet 
to be shown that thèse two devices are simultaneously used to any material 
respect whatever by practical laundrymen as ail the articles are, in iisual 
practice, indiscrlminately put through the opérations of a commercial laundry, 
and are identified by indivldual marking." 

Individual marking by the owner, of course, enables the laundry- 
man to identify the goods of A., of B., and so on; but it in no way 
tends to keep the goods of A. separate from those of B., unless sorting 
by hand is resorted to. The combination of the patent in suit does 
away with sorting after drying. The goods of A. are placed on the 
carriers and are stripped off altogether, in succession, of course, and 
then the conveyer stops. The réceptacle is changed, and then the 
operator again starts the mechanism or movement of the conveyer. 
The quotation is rather addressed, it seems to me, to the nonutility 
of the complainant's device. I do not find it true that the conveyer 
moves so slowly that there is time to change the réceptacle after the 
goods of A. hâve been stripped off before those of B. are dropped. 
I am convinced that, if the conveyer is left in normal movement, the 
strippers operating at the same time as the sûspended goods are reach- 
ed, and the réceptacle containing the goods of A. is removed, some 
of those belonging to B. will be on the floor before any operator can 
put another réceptacle in position. If this is not so, why does the 
défendant appropriate and use the devices of the patent in suit? Why 
has it copied so exactly the device of the Hagen & Cooper patent? 
I am always disposed to hold an alleged inventer to strict account- 
ability, where he has no new éléments in his combination, but only an 
alleged new arrangement, an alleged new mode of opération, and an 
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alkgi^d ii«W' QT ii^proved res«lt.:,It is clear to me thatthe- patent in 
suit, lîagen &;Cooper, isvalid and infringed. 

Recurring:tO|th€ Barnes patent latid the prior, art applicable thereto, 
I think it well to refer more specifïcally to the Thompson (Britiçh) 
patent,; No. 14,375^ which inwntion relates to the dry^air stoves in 
whichirubberproof garrijents areidried for vulcanizing and deodorizing 
purposes. It is designed, says, the patent, "to provide meçhanism for 
carrying the garments into, through, and out of the stQVCwithout the 
attendant opening or çntering . it." The garments are attached out- 
side to the chain, or a ba;nd, whiçh carries them into and through the 
stove.^nd brings them OUt again, The stove is heated or may be heat- 
ed by stearn pipes and, says the: patent, , "the foui' or vitiated air is 
drawînjout by an air propellçr or fan of any suitable construction." 
The ch^ijn travçls continuously, and ; the ; garments enter the stove 
through; -holes or slits proyided with fîaps of rubber or other elastic 
or flexible material-to close the opening^ after the garments hâve pass- 
ed in or out, as the case may be, for the purpose of preventing the 
escape pf beat. , ; , 

The complète spécifications sta;te that this stove may be heated in 
any çonvenient way, preferably by steam pipes laid over the floor 
and extéiidjng up one or mqre sides of the chamber. and that the vapor 
arising. f rom the garments is drawn ofif by a fan or air propeller of any 
suitable construction; fresh air being admîtted through openings pro- 
vided for; the' purpose. 

It wili be noted that this is merely a hot-air chamber through which 
the garments pass for the purpose of being vulcanized and deodùrized, 
and that the fan is used simply to drive out the vitiated air. Thcre is 
no spécial arrangement of ' éléments for the purpose of Securing uni- 
formity of température throughout the stove or any particular cur- 
rent or .currents of air, etc. The Barnes patent goes far bcyond this 
in its SGope and purpose. The Norton patent of October 29, 1864, No. 
2,685, uses drying cylinders to commence the drying process, and, 
while it is a compound machine for both drying and tentering, either 
partimay be used separately. The patentée also says that: 

"in placé of the prèparatory drying beliig performed by means of the steam 
eylïnders, the fabrlcs niay'be parttally drled bj'' being passed through a heated 
chambeiri the fabrlcs passing over a séries ofroU ers to and fro, or In a zigzag 
or ôtliej', direction elther vertically or otherwlse. The chamber may be heated 
by cdll^ qr bends of steam pipes, arranged so that the fabrlcs pass betweeu the 
colis or bends of pipe, ôr. other eonvetiierit means of heatlng the chamber may 
also be resorted to. A éteam blast or exhaust, or forcing fans, or blowers 
may be used wlth advantage in removing the molsture from the chamber.' 



It seems quite plain that Norton wais striving to secure direct radia^ 
tion for drying the. articles of clothing, etc., and that the idea had not 
da,wned upon him that the fan or blower, if usêd, could by proper ar- 
rangement be utilized to secure i a proper mixture of the air, secure 
uni^prmity of température,, aid in the drying process, and secure uni*- 
formity, speed, etc., as does Barnes. .He uses hisfan, if used, to drive 
the moisture from the room, and he arranges or'locates same with no 
other purpose in ;mind. , So his steam coils are arranged to secure dry- 
ing by direct radiation.' He again says: 
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"The hanks (of yarn) are dried by beat applled conveniently by colis of 
steam pipes, and the draught may be increaged by uslng an exhaust or for<ing 
fan." 

While Norton has a room, a conveyer, clips to fasten the goods 
thereto, heating coils, and a fan if desired, he is far from the combina- 
tion of the Barnes patent in suit, far from its conception, mode of 
opération, and resuit. 

There will be a decree for the complainant on both patents in issue. 



FARBENFABRIKEN OF ELBERFELD CO. v. KDBHMSTED. 

(Circuit Court, N. D. Illinois, E. D. August 11, 1909.) 

No. 27,585. 

Patents (§■ 328*) — Validitt and Infbingement— Asperin. 

The HofEnian patent. No. 644,077, for acetyl salicylic acid, known 
medieally as "asi)erin," Is for the pro<luct of a new process which for 
the flrst time produced it in a pure state and reudered it valuable for 
médicinal use and is valid. Also, held inîringed. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

Banning & Banning, Anthony Gref, and Livingston Gifïord, for 
complainant. 

John G. Elliott, for défendant. 

SANBORN, District Judge. Suit for infringement of the Hoff- 
man patent, No. 644,077, issued February 22, 1900, the application hav- 
ing been filed August 1, 1898, for a médicinal body whose trade-name 
is "asperin," a product of coal tar, otherwise known as "acetyl salicyl- 
ic acid." The single claim is for an article of manufacture, and not 
for the method or process 'of making it. In 1907 complainant's sales 
of asperin amounted to 3,000,000 ounces, and it is said that the mar- 
ket for the said infringing article is equally large. The combined 
sales give it the largest market of any chemical préparation; quinine 
being next in amount of sales. 

Acetyl salicylic acid was known as a chemical product for many 
years prior to the filing of this application; but it is alleged that it 
was never known in an unmixed or pure state until discovered by the 
patentée. 

Salicylic acid is made from benzine, a coal-tar product, and is com- 
posed of carbon, oxygen, and hydrogen. Acetyl salicylic acid is ob- 
tained by replacing an atom of the hydrogen with acetic acid, Kraut, 
an eminent German chemist, produced if, but not in a pure state, by 
heating ten parts of salicylic acid with, eight parts of acetyl chloride 
on a back-flow (reflux) cooler in a water bath, as long as hydrochloric 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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acid wouM escape, and then cooled it intô a crystalline mass, which, he 
said, could be purified by recrystallizing out f rom boîling water. The 
claim of the patentée is that, instead of being purified or recrystallized 
by boiling water, the prôdqct is split by hot water into acetic acid and 
salicylic acid, and he substituted a waterless process by purifying with 
dry chlordform. In other words, it is claimed that the substance pro- 
duced by Kralit, and otherwise found in tlie prior art, was impure, 
having a small percentage of free salicylic acid, and some other im- 
purities. The free acid made it injurious to the stomach, and the boil- 
ing water split it up or destroyed it, instead of purifying it. The 
patentée purifies it by the use of dry chloroform, and thus obtains a 
pure article of acetyl salicylic acid. 
In his spécifications the patentée says : 

"In the Annalen der Chemie und Pharmacie, vol. 150, pages 11 and 12, Kraut 
has described that he obtalned by the action of acetyl ehlorid on salicylic acid 
a body whieh he thought to be acetyl salicylic acid. I hâve now found that on 
heating salicylic acid with acetic anhydride a body Is obtalned the properties of 
vi^iich are perfectly différent froni those of the body described by Kraut. Ac- 
cordlng to my researches the body obtalned by means of niy new process is 
undoubtedly the real acetyl salicylic acid 

<0C0.CH8 
OOOH. 

"Therefore the compound described by Kraut cannot be the real acetyl sali- 
cylic acid, but is another compound. In the following I point out specifleally 
the principal différences between niy new compound and the body described by 
Kraut: 

"If the Kraut product is boiled even for a long while with water (according 
to Kraut's stateœent) acetic acid is not produeed, while my new body, wheu 
boiled with water, is readily split up; acetic and salicylic acid being produe- 
ed. The watery solution of the Kraut body shows the same behavior on the 
addition of a small quantity of ferrie ehlorid as a watery solution of salicylic 
acid when mlxed with a small quantity of ferrie ehlorid ; that is to say, it as- 
sumes a violet color. On the contrary, a watery solution of my new body 
when mixed with ferrie ehlorid does not assume a violet color. If a melted 
test portion of the Kraut body is allowed to cool, It begins to solidlfy (ac- 
cording to Kraut's statement) at from 118 degrees to 118.5 degrees centigrade, 
while a melted test portion of my product solidifies at about 70 degrees centi- 
grade. The melting points of the two compounds cannot be compared, be- 
cause Kraut does not glve the melting point of his compound. It folio ws 
from thèse détails that the two compounds are absolutely différent. 
. "In producing my new compound, I can proceed as foUows (without limiting 
myself to the particulars given): A mixture prepared from 50 parts of sali- 
cylic acid and 75 parts of acetic anhydride is heated for about 2 hours at about 
150 degrees centigrade in a vessel provlded with a reflux condenser. Thus a 
clear llquid is obtained, from which on cooling a crystalline mass is separated, 
which is tlie acetyl salicylic acid. It is freed from the acetic anhydride by 
pressing and then recrystallized from dry chloroform. The acid is thus ob- 
tained in the shape of glittering white needles melting at about 135 degrees 
centigrade, whieh are easily soluble in benzine, alcohol, glacial acetic acid, 
and chloroform, but dlfiicultly soluble in oold water. It bas the formula: 

<O.OOCHs 
COOH 
and exhlbits therapéutlcal properties." 
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His claim is : 

"As a new article of manufacture the acetyl sallcylic acid having the form- 
uja: 

<OCOCH3 
COOH 

being when crystallized from dry ehloroform In the shape of white gllttering 
iieçdles, easlly soluble in benzine, alcohol and glacial acetic acid, difficultly 
soluble in cold water, being split by hot water Into acetic acid and sallcylic 
acid, nielting at about 135 degrees centigrade, substantially as hereinbefore 
described." 

The question for décision is whether it required invention to discov- 
er the improved purifying process, whether the patentée obtained a 
new article of manufacture, or whether the prior art shows the same 
substance. 

In the publications of the prior art there are no statements specific- 
ally referring to the décomposition of acetyl salicylic acid by hot wa- 
ter, to its not assuming a violet color when mixed with ferrie chlorid, 
that it melts at 135 degrees centigrade, or that it could be purified by 
a waterless process. It is also admitted by defendant's experts that 
the Kraut product contained a small amount of free salicylic acid, and 
that the patent process is a waterless one. 

The laboratory experirnents of defendant's experts show that it is 
possible to purify the product by the use of hot water ; but in making 
thèse experiments they hurried .the process by not heating up the 
product, but putting it into water already boiling by cooling the solu- 
tion then obtained in an ice box, and by pouring ofï the "mother solu- 
tion" still containing more than half the product in order to rescue the 
product already crystallized, and prevent its contamination by fur- 
ther contact with the décomposition products présent. They made in 
this manner three to five purifications in order to obtain the pure 
substance. They also hurried the dissolving stage by finely dividing 
the mass, and by stirring it in, and the cooling stage by using a sniall 
amount of the mass. The resuit was the loss of about one-half of the 
product, The experiments show that it is possible to secure purifica- 
tion by the hot-water process ; but they also demonstrate its practical 
inefficiency. In thèse experiments use was also made of the patented 
process to the extent that, being warned by the patentée that the crys- 
talline naass was split up by hot water, they took extraordinary pré- 
cautions to prevent it; and they also employed Hoflfman's test that his 
product gave no violet color with. iron chlorid, in order to détermine 
when their product had become pure. In other words, they added Hofï- 
man's discoveries to those of the prior art in order to attempt to dem- 
onstrate that such art contains everything discovered by Hoffman. 
He protects the mass from water altogether, and they protect it as 
much as possible. The prior art suggests a water purification, and 
Hofifman a waterless one. It does not appear that it would be indus- 
trially possible to produce the product in the manner suggested by 
the experiments, although Prof. Haines is of opinion that it would be. 
Complainant's experts testify otherwise. A person skilled in the art, 
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with a practical end in view, would not proceed as do defendant's ex- 
perts, but would use the waterless process, because it is easier, cheaper 
in lôss ôf substance, and more efficient. 

That the discovery of the patentée was a most valuable one clearly 
appears. Even a small amount of free salicylic acid injures the stom- 
ach ; but, if this can be taken out, the acid is not dissolved in the stom- 
ach and does not injure it, but is héld in bond intact until it reaches the 
lower digestive tract. While the discoveries of Von Gilm, Kraut, and 
others were known for many years before 1898, yet no extensive prac- 
tical use was ever made of them, while the patented product went into 
immédiate use and so continues on a large scale. 

It is true that Kraut produced acetyl salicylic acid in an impure 
State, having the same formula as the Hoffman product ; but it was 
comparatively useless. HoiFman discovered a method of taking out 
the impurities which made' the product immediately successful to an 
extraordinary degree. This he did by his discovery of the waterless 
process ôf getting rid ôf the impurities. Unless the patent law is 
clearly unfavorable, his discovery should be protected. Kraut's prod- 
uct was not beneficially capable of performing the function of a pat- 
ented article, while Hoffman was the iîrst to make a successful one. 
He took a comparatively worthless substance and changed it into a 
valuable one. It was he, and not Kraut or the other famous chemists 
of the prior art, who gave to the world this valuable remedy. 

That thè law is with the complainant from the facts stated seems 
to me to be cleàr. Badische v. Kalle (C. C.) 94 Fed. 163, and s. c. 104 
Ked. 803, 44 C. C. A. 201, is perhaps the closest authority in point. 
Other décisions sustaining the patentability of asperin are: Merrill 
V. Yeomans, 94 U. S. 568, 24 L. Ed. 235; Blumenthal v. Burrill, 53 
Fed. 105, 3 C. C. A. 462, 11 U. S. App. 619 ; Badische v. KHpstein 
(C. C.) 1S5 Fed. 543; Mauer v. Dickerson, 113 Fed. 870, 51 C. C. A. 
494; General Electric Co. v. Wise (C. C.) 119 Fed. 926; Kirchberger 
V. American Co., 128 Fed. 599, 64 C. C. A. 107'; Naylor v. Aslop Co. 
(C. C. A.) 168 Fed. 911 (decided April, 1909); Consolidated Co. v. 
Crosby Co., 113 U. S. 157,' 5 Sup. Ct. 513, 28 L. Ed. 939; Tilghman 
V. Proctoi-, 102 U. S. 707, 26 h. Ed. 279 ; Seymour v. Osborn, 11 Wall. 
516, 20 L. Ed; 33,; Mahony v. Malcolm, 143 Fed. 124, 74 C. C. A. 318 ; 
Queen V. Friedlander (C. C.) 149 Fed. 771. 

An English patent on the Hoflfman invention was taken out by one 
Newton December 22, 1898. In 1905 an infringement suit was heard 
in the Chancery Division of the High Court of Justice before Mr. Jus- 
tice Joyce, and resulted in the patent being declared void for anticipa- 
tion. From the évidence in that case the court found that: 

"THe crystalline mass is substantially acetyl salicylic acid. Almost the 
whole of it is tlie compound acetyl salicylic acid completely formed. For prac- 
tical purposes the whole may be taken to be and be used as acetyl salicylic 
acid. Its gênerai and therapeutical characteristlcs are the same those of pure 
salicylic acid." 

This fînding is contrary to the évidence in this case, and is substan- 
tially contradicted by ail of defendant's experts. Even if the proof 
in both cases were the same, the décision would not be a strong au- 
thority by reason of the différences in the patent Systems of the two 
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countrîes. Siemen v. Sellers, 123 U. S. 276, 8 Sup. Ct. 117, 31 L. Ed. 
153 ; McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 
800. 

As to infringement, the substance' sold by défendant answers to ail 
the tests prescribed by the patent claim. Défendant testified that he 
sold it as the same chemical product as asperin and a substitute for 
asperin. The record shows sufficient prima facie évidence of in- 
fringement. 

Complainant is entitled to a decree as prayed. 



FRIES-HARLEY CO. et al. v. DORNAN BROS. 

(Circuit Court, E. D. Pennsylvanla. July 23, 1909.) 

No. 41. 

Patents (§ 328*)— Infringement— Oabpet. 

ïhe Heald patent. No. 661,640, for a woven fabric intended especlally 
for carpets, claim 1, strictly construed as required by the prior art, held 
not infriiiged. 

[Ed.Note.^For other cases, see Patents, Dec. Dig. § 328.*] 

In Equity. On final hearing. 

John R. Nolan and H. T. Fenton, for complainants. 
Henry D. Williams, for défendants. 

J. B. McPHERSON, District Judge. This suit charges infringe- 
ment of letters patent 661,640, granted November 13, 1900, to Alfred 
Heald for an improvement in woven fabrics. It is not for a machine 
or for a process of manufacture, but for the manufactured article it- 
self, irrespective of the means by which it may be produced. Of 
course, as the fabric belongs to the art of weaving, it will as a prac- 
tical matter be produced by using a loom with some of its adjuncts 
and appliances ; but it may be as well to call attention to the f act that 
the invention bas nôthing to do with the loom or with any of its parts, 
but is concerned solely with a spécifie article, which is built up by 
combining threads in a particular fashion. The spécification thus 
describes the fabric: 

"My invention consists of a woven fabric intended espeeially for carpets, 
rugs, and the like, and of such character that, while it can be readlly pro- 
duced uijon a loom such as is ordluarily employed for weaving ingrain carpet, 
it will form an acceptable substitute for an ordinary brussels carpet, as it 
bears a close resemblance to the latter in appearance and dlversity of color- 
ing, while it bas the additional advantage of being, like an ingrain carpet, 
double faeed and réversible; the fabric being, moreover, of close texture and 
haviug its faces or plies well tied together so as to be free from the objection- 
able pockets of an ingrain-earpet fabric. The fabric is also conslderably 
cheaper than a brussels carpet fabric of eorrèspouding quallty." 

Four kinds of thread are used by the patentée, heavy warp-threads, 
heavy weft-threads (called also figuring, or patterning, warp-threads 
and weft-threads), fine or binding warp-threads and fine or binding 

*For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r indexea 
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weft-threads. The heavy warp-threads and the heavy weft-threads, 
either or both, are used to form the figure or pattern, when a figure 
is intended to be displayed, and the binding threads are used to fasten 
the fabric together, so as to give it firmness and stability. The meth- 
od of construction is described in gênerai terms as foUows: 

"My Improved fabric in its pret'erred form consists ot sets of patternlng 
warp-thrçads alteniatiug with pairs of fine bindiiig warp-threads, uiid pairs 
of heavy weft-threads altematlng with pairs of fine weft-threads. Each set 
of patteming wari>- threads may comprise two, three, or more, and thèse 
threads may constitute either in whole or in part the surf ace-threads of the 
fabric whereby the pattem is produced. Each set of thèse warp-threads forms 
on each face of tlie fabric successive loops very similar to the looped pile- 
threads of an ordinary brussels carpet; the différence being that, instead of 
l)eing tied into. a baclîing fabric and otherwise unsupported, thèse loops are 
fllled and supported by the heavy weft-threads of the fatiric. The heavy 
weft-threads may serve simply as pile-loop filling or supporting threads, or 
may, in addition to perf onnirig this duty, in certain parts of the fabric ap- 
I)ear upon either or both faces of th« fabric in otlier parts, so as to diversify 
the coloring of tlie pattern. The fine weft-threads bind down and indent tlie 
pile-forming warp-threads between the successive pairs of heavy weft-threads, 
so as to form the desired pile-loop effect, and the fine warp'-threads bind to- 
gether the fine weft-threads of each jjair and also the heavy weft-threads of 
each pair, so as to give the fabric the desired flrm texture." 

It will be observed from this description that the invention is not 
rigidly confined to one variety of fabric. Laying aside the plain or 
solid colored variety, it is clear that at least two other varieties are 
contemplated : ' One, where the pattern is produced by difïerently 
colored heavy warp-threads; and, another, where the pattern is pro- 
duced by the combined use of such threads and of the heavy weft- 
threads. The heavy weft-threads may be brought to either surface 
of the fabric and may thus diversify the coloring of the pattern, or 
they may be buried out of sight, and in that event they will simply 
stuff out, or fin, the loops that are made by the binding-threads as 
they tie down the heavy warp-threads at fréquent intervais. In the 
présent suit the controversy is wholly about the variety first referred 
to — where the pattern is produced by difïerently colored heavy warp- 
threads — for it is only the first claim of the patent that is in issue, and 
it is clear from the language of the claim that in the fabric there de- 
scribed the heavy weft-threads do not come to the surface at ail: 

"1. A woven fabric in which sets of pile-forming warp-threads alternatiug 
with binding warp-threads are interwoven with heavy weft-threads alter- 
nating with binding weft-threads ; sald pile-forming warp-threads produo- 
ing pile-loops on both faces of the fabric, the heavy weft-threads distending 
said pile-loops, the binding weft-threads tying and iudenting the pile-forming 
warp-threads between the heavy weft-threads, and each binding warp-thread 
passing around a heavy weft-thread, thenee to and around a liinding weft- 
thread, and thenee back and around a heavy weft-thread, substantially as 
specifled." 

The complainants concède that the prior art has several examples 
of double-faced fabrics, in which ail the threads used by the patentée 
are employed to produce pile-like loops on either face; but it is de- 
clared in the brief of counsel that in none of them— 

•'were pairs of binding warp-threads alternated with sets of pile-forming 
warp-threads, and interwoven with pairs of binding weft-threads alternated 
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witU Jieavy weft-threads In a manner to pass from the respective biuding 
weft-threads engaged thereby reversely under and o ver adjacent heavy vvet't- 
threads within the pile-loops in a manner to exert in opposite directions 
a tying and blnding force upon tlie binding ^vef t-tlireads, and upon and about 
the heavy weft-threads, as comprehended by clalm 1 of the patent. Or, in 
other words, the essential structural eharacteristic so succinctly ■deseribed on 
page 1, Unes 59 to 66 of the ^eciflcation, Is not found in the prior fabrics." 

This essential eharacteristic (which has already been quoted) may 
be repeated: 

"The fine weft-threads bind down and indent the pile-forming warp-threads 
between the successive pairs bf heavy weft-threads, so as to form the desired 
pile-loop efCect, and the fine warp-threads bind together the fine weft-threads 
of each pair, and also the heavy weft-threads of each pair so as to give the 
f abric the desired firm texture." 

I hâve read attentively the record and the brie f s of counsel, but I 
do not think it necessary to discuss the arguments in détail. The 
défendants insist that the claim has been anticipated, especially by the 
British patent 344 to Alfred Newton, dated February' S, 1872; the 
patent No. 388,682 to John Humphries, dated August 23, 1888 ; the 
patent No. 638,410 to Thomas Dornan, dated December 5, 1899 ; the 
patent No. 312,220 to Priestley & Kunkler, dated February 10, 1885 ; 
the patent No. 335,667 to George Crompton, dated February 9, 1886 
(reissued July 6, 1886) ; and the patent No. 541,645 to William Wea- 
ver, dated June 25, 1895. Without foUowing the expert testimony 
that attacks or supports the défense of anticipation, I think it is clear 
that, in view of the prior art disclosed by thèse références, the claim 
under considération can only be saved if it be strictly construed — 
confined in effect to the spécifie f abric thus deseribed. The complain- 
ants do not make and sell the article that is shown in the drawings; 
but in my opinion they hâve not departed from the claim if it is read 
in the light of the spécification. The essential eharacteristic to which 
their counsel refers, namely, the course of the binding warp-thread 
as deseribed in the last few Unes of the claim, is undoubtedly présent 
in the fabric that they do make and sell — the so-called Kashmir rug 
or carpêt— and the other variations from the drawings that appear in 
the fabric are, I think, warranted by the spécification and by the other 
language of the claim. But, while the patent may thus be saved, the 
conclusion is unavoidable that (if this view is correct) the défendants 
do not infringe, for in their fabric the course of the binding warp- 
thread is plainly différent. It is correctly traced in the brief of their 
counsel (page 41) : 

"Each binding warp-thread, after passing around a heavy weft-thread — or, 
more properly, two unseparated heavy weft-threads — passes between a pair 
of binding weft-threads and thenee around two unseparated heavy weft- 
threads, and thenee upward and over and around a binding weft-thread, and 
thenee downward and bacliward around another binding weft-thread, and 
then résumes the course as first deseribed; The two binding warp-threads 
altemately ând separately perform their binding functions. The resuit is an 
altogether différent tying of the threads. The threads are interwoven differ- 
ently." 

Indeed, the défendants' fabric in this respect is nearly identical with 
the fabric of the Weaver patent, to which référence has been made ; 
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the principal différence being in a part of the course taken by the biûd- 
ing warp-threads. 

It should be said, also, that thé Commercial succegs that bas at- 
tended both the complainants and défendants is, in my opinion, due 
in large part to a change in the course. of trade. Probably this change 
has been as influential as any improvement in the respective fabrics 
that is due to the method of weavingi Thé earlier fabrics made under 
the patents to Priestley & Kunkler and to Crompton were also double 
faced, and imitated brussels cafpets with a fair degree of success; 
but it'was then necessary that they should be made of wool. The 
trade dpmanded that Wool should be used, and would not hâve accept- 
ed cotton, even if the art of dyeing had at that time been adéquate to 
the producing of colors in cotton that vi^ould be as durable and bright as 
colors in wool. The conséquence was that the Priestley & Kunkler 
and the Crompton carpets were not able to compete with the cheaper 
tapestry carpets, and were compelled to surrender the market; but 
the conditions had changed when the complainants and the défend- 
ants begah to ofïer their goods to the public. The art of dyeing had 
improved, so that better and more variegated designs could be pro- 
duced in cotton as well as in wool, and the trade and the public had 
now bëcome willing to accept carpets made of cotton. As a resuit, 
fabrics that closely resembled the productions of the prior art were 
received with favor, but by no means, for the sole, or even for the 
principal, reason that the method. oinïanufacture had been materially 
improved, 

Another ground for construing the, claim in questÎQn strictly is to 
be found in the proceedings before the commissioner of patents. 
When the patent was first presented for allowance, daim 1 described 
the course of the binding warp-threads as follows: ; , 

"Bach binding warp-thread passing altemately over a héavy weft-thrêad 
and under a binding weft'thread, or vice versa, substantially as specifled." 

The claim in this form was rejeçted on the patents to Crompton 
and Newton. If it had been allowed to stand, the language is broad 
enough to include not only the Crompton and Newton fabrics, but 
also the fabric made by the défendants. Being rejeçted, however, the 
applicant amended the claim so as to présent the language that now 
appears, and stated that the claim had. thereby been "rendered more 
spécifie than before in. (its) définition of the course of the binding 
warp-threads." No doubt such a resuit was thus .produced, for the 
claim now is unquestionably more spécifie than it was in its original 
form ; but the patentée, having limited his claim in order to succeed, 
is forbidden to insist upon a construction that would give him what 
he expressly surrendered. Morgan Envelope Co. v. Albany, etc., Ce, 
153 U. S. 425, 14 Sup. Ct. 637, 38 L. Ed. 500; Computing Scale Co. 
v. Automatic Scale Co., 204 U. S. 609, 27 Sup. Ct. 307, 51 h. Ed. 645. 
Since therefore the original claim was broad enough to cover the de- 
fendants' fabric, while the claim as amended does not cover it, ex- 
cept by af plying the doctrine of équivalents, it seems to me that the 
patent must be construed according to its hmited sensé, and must be 
confined to the particular article that is described. 
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Accordingly, for the purposes of this case, I assume that claim 1 of 
the patent is valid, when restricted to the fabric there pointed out, 
and I hold that the claim, thus restricted, is not inf ringed by the fabric 
that is made by the défendants. 

A decree may be entered dismissing the bill, with costs. 



WEBSTER V. OLIVER DITSON CO. et al. 

(Circuit Court, D. Massachusetts. June 14, 1909.) 

No. 285. 

Equitt (I 429*)— Deceee for Accpcntinq— Power to Modift. 

A decree entered in a fédéral court in a suit for an accounting In pur- 
suance of equlty rule 19, fôllowing an order that the bill be taken pro 
confesso, except that It renders such order absolute, Is Interlocutory only, 
and may be modifled by the court where it directs the account to be stat- 
ed in a manner not authorized by the allégations of the bill. 

[Ed. Note.^For other cases, see Equlty, Cent. Dig. & 102T; Dec. Dig. 
§ 429.*] 

In Equity. On defendant's pétition, filed May 23, 1909, for rectifi- 
cation of decree entered December 10, 1907. 

J. W. Glennan and John M. Coleman, for complainant. 
Alex. P. Browne and George K. Woodworth, for défendants. 

DODGE, District Judge. The défendant company appeared, but 
filed no demurrer, plea,. or answer, and an order that the bill be tak- 
en pro confesso was entered September 16, 190?. On December 10, 
1907, the court proceeded to a decree in pursuance of equity rule 19. 
The order and the decree referred to were both entered after notice 
to the défendant and without objection on its part. The proper scope 
and efifect of this decree was to render absolute the taking of the bill 
pro confesso, but it was a final decree in no other sensé. The pqwer 
of the court to let the défendant demur, plead, or answer expired with 
the term^ as the rule provides ; but it does not follow that the complain- 
ant then became entitled as of course to a final decree, or to any decree, 
according to the prayer of her bill. What ought to be decreed, in 
view of the allégations of the bill taken as confessed, was still a ques- 
tion to be passed upon by the court, and a question upon which a de- 
fendant, being properly before the court, had a right to be heard. 
Thomson v. Wooster, 114 U. S. 104, 5 Sup. Ct. 788, 29 L. Ed. 105. 
The bill prayed for an account, and to an account the plaintiff was no 
doubt entitled ; but before the master she had still to prove what was 
due her, and the défendant had the same right to contest her claim 
there made as if it had answered her bill. Langdell, Equity Pleading, 
§ 84. 

To the decree entered December 10, 1907, that the bill be finally 
taken pro confesso, was added the f ollowing clause : 

"And that the défendant Oliver Ditson Company be required to account to 
the plaintiff In the manner prayed for in the bill." 

'for otûer cases see same toplc & S hdmber In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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Thereafter, on January 34, 1908, an order was entered appointing a 
master to state the account between the. parties and dîrectîng him to 
ascertain (1) the principal sum now due the complainant by the de- 
fendant; (2) the amount of interest due by the défendant to the com- 
plainant; (3) the amount that the défendant has paid the complain- 
ant, stating the dates of payment. The accounting has since proceeded 
before the master. 

The défendant now submits to the court, having apparently discov- 
ered the fact for the fîrst time in the progress of the accounting, that 
the manner of accounting for which the bill prays is not warranted by 
the allégations which the bill makes. If this is true, it ought, indeed, 
to hâve been called to the attention of the court on December 10, 1907, 
in order that the last clause of the decree then entered might hâve been 
differently worded. But I see no reason to believe that it is now too 
late to vary the provisions of the clause in question, if that is neces- 
sary in order to make it direct only what it should hâve directed with 
regard to the accounting. Since the clause has nothing to do with 
making absolute the taking of the bill pro confesso, it is not governed 
by those provisions of rule 19 which apply to the remainder of the de- 
cree. I think it may be doubted whether this clause ought not, in- 
stead of being included in the decree entered December lOth, to hâve 
constituted or to hâve formed part of a distinct order of the court, re- 
lating only to the accounting. Such a decree would clearly hâve been 
interlocutory in every sensé, and might hâve been modified by the 
court before final decree, at any term, if necessary to accomplish 
justice. 

I hâve no doubt that the défendant is right in its contention regard- 
ing prayer 4 of the bill : 

"That tlie défendants be requlred to account for and pay to your complain- 
ant * * * the sum of three cents per copy » * * for ail copies, or 
any part or portions, of the Signet Ring that may hâve been printed, publish- 
ed, sold, or disposed of * * * by any persons under their license or per- 
mission, or persons actlng in trust for them." 

To ask for this is to ask for something not warranted by any al- 
légation to be found in the bill. Such persons are nowhere alleged to 
hâve agreed to pay or to. hâve paid the défendant three cents per copy 
for ail copies sold under the defendant's license or permission. Noth- 
ing more is alleged than that they hâve paid the défendant "certain 
sums" for such license or permission, and that the défendant has failed 
to account to the complainant for the amounts thus received. Whether 
any amounts hâve been so received, and what amounts, if any, and to 
what extent the défendant has failed to account for such amounts, if 
to any extent, are clearly the proper inquiries for the Master upon 
this branch of the case. A report f rom him, showing that he has donc 
no more than ascertain the number of copies sold by persons other 
than the défendant under its license or permission and calculate the 
amount due from the défendant in respect of them at three cents per 
copy, would hâve to be recommitted before a proper final decree could 
be entered in the case. The complainant could not be allowed to re- 
cover, merely because of the clause above referred to in the decree of 
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December 10, 1907, an amount which may well be more than she is 
entitled to receive upon her own showing. 

I think that the decree of December lOth ought to be modified in 
substance as prayed for by the défendant. The exact provisions re- 
garding the accounting which are to be substituted for the last clause 
of that decree, and the terms upon which the modification is to be or- 
dered, unless agreed to by the parties, may be settled hereafter. 



In re DPaGGS. 
Ex parte RAYMOND et al. 

(District Court, S. D. New York. July 8, 1909.) 

1. Bankbuptct (§ 217*) — Liens Acqtjibed by Judicial Pboceedings— Dis- 

solution. 

Wages earned by a bankrupt prior to hls bankruptcy and unpaid, not 
claimed as exempt, belong to bis trustée, and a judgment creditor will be 
enjoined from collecting the same on aa exécution issued within four 
montlis. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 323, 330, 
340 ; Dec. Dlg. § 217.*] 

2. Banketjptcy (§ 212*) — Jukisdiction or Court— Adverse Claims. 

A court of bankruptcy is without jurlsdlction to summarily détermine 
the rights of assignées of the bankrupt's wages, under asslgnments made 
prior to the bankruptcy, which ean only be determined in plenary suits. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 212.* 
Jurisdletion of fédéral courts in suits relating to bankruptcy, see note to 
Bailey v. Mosher, 11 C. C. A. 313.] 

3. Bankruptcy (§ 217*) — Riqhts or Bankrupt— Liens on Exempt Property. 

A bankrupt is not entitled to an injunction from the court of bankrupt- 
cy to protect him from a garnlshment, complète before the pétition was 
Sied, levied as exécution upon exempt property, on the grouud that 
his discharge will release him from the debt : the continued existence of 
the judgment not being necessary to the validity of the lien. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 217.*] 

In Banltruptcy. 

This cornes up on an order to show cause why a stay should not be granted 
to prevent certain creditors of the bankrupt from collecting their claims out 
of the wages of the bankrupt in the state courts. The pétition and adjudi- 
cation took place on May 25, 1909. On May 21st the creditor, Osterhoudt, 
who had obtained judgment against the bankrupt on that day, issned exécu- 
tion against his future wages, earnings, and salary, under section 1391 of the 
Code of Civil Procédure of the state of New York. The other two claimants, 
Raymond and CarroU, bave each an assignment of the bankrupt's earnings, 
obtained l)efore the bankruptcy occurred. It does not appear whether there 
were any wages earned by the bankrupt and unimid prior to the filing of the 
pétition, nor does it appear that the bankrupt made any claims to exemption 
of any part of his wages so due and owing. 

Edmund Fletcher Driggs, for bankrupt. 
Reginald H. Schenck, for Osterhoudt. 
William H. Freedman, for Raymond. 

•For other cases see same topic & § humbek in Dec. & Am. Digs. 1S07 to flate, & ReD'r Xadexei 
171 F.— 57 
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H AND, District Judge (after stating the facts as above). ^ In 
so far as there are any wages or salary due to the bankrupt at the 
date of the filing of the pétition, thèse belong to the trustée, pro- 
vided the bankrupt has tnade no claim for exemption; and it is 
quite clear that the judgment créditer must be enjoined from col- 
lecting any part of those wages. So far as the assignées are con- 
cerned, I hâve no jurisdiction over them in this case, and the va- 
lidity of their assignment must be determined by plenary suit. If 
the bankrupt has çlaimed an exemption of wages actually due, I 
see no reason for the trustée to claim a stay, for in no event can 
they become a part of the estate. A différent question arises as 
to whether the bankrupt is himself entitled to retain his wages 
earned. There is no différence between earned wages, for which 
he claims an exemption, and future wages, to the date of the péti- 
tion, because neither of thèse can by any possibility go to the trustée. 

The question is, therefore, squarely presented as to whether the 
bankrupt should be protected from garnishment, complète before 
petitipn filed, levied as exécution upon exempt property. If the gar- 
nishment be no more than an attachment, and if the attachment be 
valid, it is no answer to say that the debt will be discharged. Hill 
V. Harding, 130 U. S. 699, 9 Sup. Ct. 725, 32 L. Ed. 1083; Pick- 
ens V. Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 L. Ed. 138. The point 
is, settled by Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 
L. Ed. 122, for there can be no distinction in the fact that the 
garnishment had there gone to decree. The whole rationale of 
that case was that the "lien" began when the creditor's bill was filed. 
That bill was as much "équitable exécution" as this, and the cred- 
itor's rights, being acquired before bankruptcy and not invalidated 
by tKe act, simply remain in statu quo. The discharge, when it 
cornes, will not, as said in Re Beals (D. C.) 116 Fed. 530, make 
the "judgment to be a nullity." A discharge is a bar which may be 
waived. But, regardless of metaphysics, the lien does not require 
the continued "existence" of the judgment. It is enough that the 
terms of the judgment circumscribe the quantity of the garnishor's 
interest. His property is measured by the sum there adjudged due. 
It is not necessary to détermine whether the judgment qua judg- 
ment still endures, as it were, in limbo. 



JENNEY V. HATDEN et al. 

(Circuit Court, D. Massachusetts. July 19, 1909.) 

No. 510. 

CouBTs (§ 310*)— Indispensable Parties. 

The bllI alleged that the complalnant dlrected C. to buy certain stock 
on the New York Stock Exchange ; that the order was transmltted by a 
to the défendant, or to some other person ; that the stock was bought, 
and the certiflcate came Into the defendant's hands wlth knowledge that 
the stock belonged to the complalnant; that the complalnant, havlng 

•For oUier oaset le* aame toplo A j humbbb In Dec. t Am. Digs. 1907 to date, te Rep'r ïnSeï»! 
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. pald C. In.full, demanded the stock both of C. and of the défendant, but 
falled to bbtain it ; that If the défendant sold the stock, as the complain- 
ant was Infotmed, Its proeeeds were In the défendant'» hands free from 
lien ; that the défendant had been pald In full on account of the transac- 
tion. The défendant pleaded that C. was a nedessary party to the blU. 
Beld, Ûi&t the plea should be sustalned. 

[Ed. îs'ote.— For other cases, sée Courts, Cent. 0ig. § 85T: Dec. Dig. I 
310.*] 

In Équity. 

Tower, Talbot & Hiler, for complainant. 
Henry W. Beal, for défendant Hayden. 

LOWELL, Circuit Judge. The amended bill allèges that the com- 
plainant directed Currie to buy 100 shares of the Pennsylvania Rail- 
road in the New York Stock Exchange; that this order was trans- 
mitted by Currie to the défendant, or to some one else; that the 
stock was bought, and thê certificate came into the hands of the 
défendant with knôwledge that the stock belonged to the complain- 
ant; that the complainant paid Currie in full for the stock, and 
demanded it of Currie, but did not get it; that Currie went into 
liquidation by the appointment of a receiver; that the complain- 
ant demanded the stock of the défendant at several times; that the 
complainant had been informed that the défendant had sold the stock 
in question; that, if the stock was sold, its proceeds are »n the 
defendant's hands free from liens and demànds; that the défend- 
ant has been paid in full on account of the transaction above men- 
tioned. Allégations generally similar were made concerning another 
purchase of stock, viz., 100 shares of the Keweenaw Copper Com- 
pany. 

The défendant pleaded that Currie's receiver, who later became 
his trustée in bankruptcy, was a necessary party to the bill. The 
case is before the court in efifect on the bill and plea. The com- 
plainant. and, défendant are citizens of différent states, and, if no 
other persons are made parties, this court has jurisdiction of the 
proceedings. Currie seems to be a citizen of the same state as the 
complainant. A décision in fayor of the plea will apparently oust 
this court's jurisdiction of the controversy. If the court can reach 
a fair détermination of the cause without making Currie's repré- 
sentative a party, it ought to do so. 

Even hère, however, the défendant must be protected. The bill 
allèges that in his purchase of the stock (if he purchased it) he 
acted upon Currie's order. The bill does not allège that he then 
knew the complainant. Later he is said tO havè learned the com- 
plainant's rights, at some time and in some way not specified. Doubt- 
less the bill allèges that Currie has been paid in full and that the 
stock is free from liens. But the défendant is entitled to hâve 
thèse issues settled as between himself and Currie, as well as be- 
tween himself and the complainant. A mère allégation by A., a 
complainant, that B. has no right in the property in controversy, 
does not settle it that B. is not a necessary party to the bill. A 

*Far ottier caaee see same toplc & i nttmbbb In Dec. & Am. Digi. 1907 to date, & Rep'r Indexe» 
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complaînant commonly allèges title in himself rather than in an- 
other. In the case at bar, so far as appears from the bill, Hayden 
may hâve come into possession of this stock without knowledge of 
the complainant's rights, though as the resuit of the complainant's 
order given to Currie. Of that stock he cannot be deprived by the 
complainant without obtaining at the same time what amounts to 
a release or discharge from his liability to Currie, through whom 
the complainant's rights are derived. A mère allégation in the bill 
that Currie has no right in the stock is insufficient. The cases 
cited by the complainant to show that under the circumstances stat- 
ed in the bill the complainant is entitled to the stock are irrelevant 
as concerning the question of necessary parties. 

The défendant asks the court to read into the pleadings certain 
alleged facts relating to the trarisaction. I do not perceive how this 
is permissible. Even if it were, the complainant would gain noth- 
ing. Currie appears actually to hâve sued Hayden to establish some 
right in the stock hère in controversy, which suit is still pending. 
Hayden is thus actually betweeti two fires. As he knew Jenney 
only by way of Currie, he cannot be made liable to Jenney without 
référence to Currie. 

Complainant has 30 days within which to amend his bill. 



KIRWIN et al. v. BOSTON & O. MINING CO. 

(Circuit Court, D. Massachusetts. December 30, 1908.) 

No. 533. 

CoTJRTs (§ 274*) — Fedebal Courts— District ru Which Suit Must bb 
Brought— Peoceedings Against Corporation. 

A fédéral court of eqùlty wlll not entertain Jurlsdiction of a suit to 
wlnd up a corporation or appoint a gênerai receiver therefor, where nei- 
ther the domicile nor property of the corporation are within the state 
or district and the résidence of the stockholders is Immaterial. 
[Ed. Note. — For other cases, see Courts, Dec. Dlg. §■ 274.* 
Citizenship as affectlng the jTirisdiction of the fédéral courts, see note 
to Shlpp V. Williams, 10 0. 0. A. 249.] 

In Equity. On motion for appointment of receiver. 

Arthur P. Teele, for the motion, 
Homer Albers, opposed. 

DODGE, District Judge. According to the allégations of this bill, 
the complainants are citizens of Massachusetts. The défendant cor- 
poration is established under the laws of South Dakota. It owns and 
opérâtes a mine in Mexico, and it has an oiïice in Boston, where its 
books and records are kept. According to the récital in the caption 
of the bill, the Boston office is the defendant's principal place of busi- 
ness, though there is no distinct, allégation to that efîect. Nor is it 
distinctly alleged that the corporation does any business in Massa- 
chusetts. Service of the order to show cause, however, has been 

*For other cases see same topic & i ndubsb in j3ec. & Am. Digs. 1907 to date, & Rep'r Indexe* * 
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made on tlie Massachusetts commissioner of corporations. There lias 
been no appearance on the corporation's behalf in the usual form ; 
but an attested copy of a vote of the directors, authorizing and direct- 
ing the treasurer to appear and consent to the appointment of a re- 
ceiver, and a consent in writing on behalf of the corporation, signed 
by the treasurer, in pursuance of the vote, has been filed. The treas- 
urer is also secretary and attests the vote in that capacity. 

The complainants, who are two out of the seven directors of the 
corporation, allège themselves to be also creditors in the amount of 
$4,052.67. They bring their bill also on behalf of ail other creditors 
who may join. They allège dissension in the board of directors ren- 
dering continuance of business impossible, that the corporation is with- 
out funds to continue business and insolvent, that another director has 
sued it, and still other suits against it by him and by other creditors 
are threatened, and that seizure of the corporation's property in Mexi- 
co is also threatened, which will prevent the application of said prop- 
erty to ail creditors' claims. They ask for the appointment of a re- 
ceiver, for an injunction forbidding the disposai of the corporation's 
property by it or its directors, for an order of sale of said property 
to be executed in Boston by the receiver, and for the application of 
the proceeds of such sale to the payment of the corporation's debts. 

The American Banking Company of Boston and Malvina A. Cutter 
of Newton, Mass., filed pétitions alleging themselves to be creditors 
and asking leave to join in the prayers of the bill. 

Herbert F. Pierce and Thomas Mannix, alleging themselves to be 
creditors and stockholders, appear specially to object to the jurisdic- 
tion of the court, and without waiving such objection ask to be heard 
on the question of appointing a receiver. Arthur Mulvey and Louis 
E. Flye ask leave to appear, object, and be heard in like manner, as 
stockholders. It appears that Mannix and Flye are directors of the 
corporation. 

So far as résidence, or citizenship, or due service upon the défend- 
ant are concerned, the jurisdiction of the court is not questioned. 
There has been no public notice of this application, without which, 
as this court has said in Hutchinson v. American Palace Car Co. (C. 
C.) 104 Fed. 183, 184, an interlocutory receivership of a corporation 
ought not to be granted except in very extrême emergencies ; but, as- 
suming that ail creditors and stockholders who wish to object are be- 
fore the court, has the court jurisdiction to grant the ultimate relief 
for which the bill prays? Unless it has, no receiver ought to be ap- 
pointed. 

The bill seeks a winding up of the corporation's affairs under the 
court's authority and direction, and the receivership applied for is 
incidental to that purpose. It was said in Hutchinson v. American 
Palace Car Co., above cited, that: 

"Where the purpose is to wind up a corporation, * * • or where It Is 
desired to obtain a 'gênerai receiversliip,' as this expression is conmionly nn- 
derstood, Initial proceedings should be at the place of domicile, and the other 
receivership should lie ancillary thereto." 104 Fed. 184. 

If ail the corporation's property were in Massachusetts, the case 
might stand ditïerently; or, if any considérable part of its property 
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were hefè, this court might for some purposes institute a reçeivership 
ofsuch assèts. But it has no property of any conséquence within this 
jurisdiction. Its property is in a foreign country, where it can be 
reached orcontrolled no more easily by this court, than by that court 
which has authority to appoint a receiver for the corporation and 
wind it up. It is true that, according to the complainants' afïîdavits, 
"a large majority of the stockholders and ail the ofificers of the cor- 
poration are résidents of Massachusetts and within the jurisdiction 
of this court," and that the counter affidavits do not contradict thèse 
statements. Who the ofificers referred to are, and where each résides, 
does not appear. It appears without contradiction f rom the counter 
affidavits that the next annual meeting is to be held on January 19, 
1909. Whether this be the fact or not, and assuming that the présent 
officers will be continued in their offices, I am not satisfied that the 
court may properly entertain such a suit as this merely because the 
corporation's officers are within its jurisdiction, when its domicile 
and its property are both elsewhere. The résidence of a majority of 
the stockholders seems to me immaterial. 

Reasons against the exercise of the jurisdiction invoked by the bill 
seem to me to be found in the papers presented, even if the jurisdic- 
tion exists. As has been stated, two of the seven directors who man- 
age the corporation are the complainants. One complainant is also 
président.' The tréasurer and secretary, also a director, appears to 
consent to the prayerof the bill. Another director appears as treas- 
ufer of the American Banking Company to join in the bill. The com- 
plainants are supported by ail the directors, except the two who op- 
pose this application. Yet though thus supported by a majority of the 
directors, they allège and rely upon dissensions in tjie board as to the 
management of the company's afïairs. A minority of the directors 
.who eomplained of violation of their rights by the majority might 
claim the aid of the court; but I think the court may well hesitate to 
relieve a majority of any of its responsibilities. The complainants are 
not judgment creditors, that they are creditors at ail is not admitted, 
and on the affidavits thëre is reason to anticipate a controversy regard- 
ing their claims. On ail the circumstances which appear, I must dé- 
cline to make the appointment asked for. 

Motion for appointment of receiver denied. 



, BURLINGAME v. ADAMS EXPRESS CO. 

(Circuit Court, D. Rhode Island. July 22, 1909.) 

No. 2,883. 

1. Car8Ib;bs (§ 132*) — Express Companies— Loss op Goods— Pbesumptions. 

Since an express compauy performs its services as carrier by various 
Unes of raiiroad and otlier coiiveyauces, it would be presumed, from an 
allégation in a déclaration against an express company for loss of goods 
tliat tbe Company received the goods addressed to a certain persou and 

•For otber cases see ssme topio & § numbee In Dec. &■ Am. Digs. 1907 to date, & Rep'r Indexes 
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destination, that It was a common carrier between the points of receipt 
and dellvery. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. S 578; Dec. Dlg. 
! 132.*] 

2. Cabeibes (§ 131*) — ^Delivebt to Cakeiee— Deolabation. 

Where varions counts in a déclaration against an express company al- 
leged dellvery of the goods to défendant for transportatlon at différent 
places, there was no other ambigulty or uncertainty than is permissiWe 
under a videltcet, so that proof of dellvery at either of the places named 
would be Bufflclent. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. | 574; Dec. Dig. 
S 131.*] 

3. Cabbiebs (5 95*) — ^Teanspoetation— "Peomptlt and Without Delat." 

The words "promptly and wlthout delay," used to define a carrier's 
duty with référence to the transportatlon of goods, mean "with reason- 
able promptness, and without unreasonable delay." 

[Ed. Note. — For other cases, see Carriers, Cent Dig. § 396; Dec. Dig. 
S 95.*] 

On Defendant's Demurrer to Plaintifï's Amended Déclaration. 

Barney & Lee, for plaintîfF. 

Green, Hinckley & Allen, for défendant. 

BROWN, District Judge. The first count allèges a delivery of 
goods to the défendant as a common carrier and the receipt of the 
goods by the défendant for carriage as such common carrier, that the 
goods were addressed to a certain person at San Juan, Porto Rico, and 
that the plaintifï paid to the défendant its charges for transportation 
and carrying said goods to the addressee. 

The first cause of demurrer is that the déclaration does not state be- 
tween what points the said défendant was a common carrier of goods, 
nor does it otherwise appear how it became or was the duty of said de- 
fendant to deliver said goods to said consignée. The contention on 
demurrer that, as a common carrier is not liable beyond its own lines, 
the limits of its lines should be stated, is of doubtful application to this 
déclaration. The défendant is an express company and is charged in 
the déclaration with the receipt of goods in that capacity for carriage 
to a particular destination. In substance it is alleged that it was a com- 
mon carrier between the points of receipt and of delivery. 

An express company is not, like a railroad, limited to particular lines, 
but performs its services as carrier by varions lines of railroads and 
other conveyances, See Bank of Kentucky v. Adams Express Com- 
pany, 93 U. S. 174-182, 23 L. Ed. 872, and Moore on Carriers, p. 35, 

§9. 

I am of the opinion that the déclaration sufficiently charges, with 
certainty to a common intent, that the défendant was a common car- 
rier between the point of receiving the goods and the point of destina- 
tion. 

The second ground of demurrer relates to counts 6 to 10, inclusive. 
The counts allège a delivery to the défendant, and it will be sufficient 
if proof of delivery at either of the places named is presented at the tri- 

*For sther oases see same toplc A } ititmbieb lu Dec. & Am. Digs. 1907 to date, & Rep'r Inaetm 
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al. There is no other ambiguity or uncertainty that is permissible un- 
der a videlicet. 

The third ground of demurrer is addressed to the sixth to tenth 
counts, inclusive, and is disposed of by what we hâve said concerning 
the first cause of demurrer. 

The fourth cause of demurrer relates to the first, second, third, 
fourth, fifth, sixth, eighth, ninth, and tenth counts. Upon a reasonable 
construction the terms "promptly and without delay" must be inter- 
preted to mean "with reasonable promptness and without unreasonable 
delay"; and as the statement of f act, rather than the statement of légal 
duty, must be looked at in determining the validity of the déclaration 
in point of substance, the fourth ground of demurrer is without sub- 
stantial merit. 

Demurrer overruled. 



THE WESTERLT. 

(District Court, D. Rhode Island. July 16, 1909.) 

No. 1,210. 

TOWAQE (§ 11*) — INJIJKT TO TOW— STEANDING. 

À tug held llable for the straiidlng of a barge whlch she was dockîng 
in a difflcult place, wliere, owing to the shallowness of the water and the 
présence of rocks at certain places, great care was reçtuired in haudling 
the tow and In waiting for a favorable tide. 

[Ed. Note. — For other cases, see Tovvage, Cent. Dig. § 17; Dec. Dig. 
§ 11.*] 

In Admiralty. 

Frank Healy, for libelant. 
Archibald C. Matteson, for claimant. 

BROWN, District Judge. The scow barge Stella O'Callaghan was 
being docked at the wharf of T. J. Welch & Co., on the Pawcatuck 
river at Westerly, R. L, by the steam tug Westerly, the only steam tug 
regularly employed upon the Pawcatuck river between Westerly, R. 
1., and the océan. 

The berth at this wharf is somewhat difficult of access, owing to 
the fact that the river is very shallow ; so shallow that loaded vessels 
often lie aground except at high water. The Stella had on previous 
trips lain aground at Welch's wharf. The berth at this wharf is a 
pocket with a muddy bottom, comparatively level. Some 35 or 40 
feet from, and parallel with, the wharf, is a ridge of hard material with 
more or less stone or rock, thrown up when the channel in the middle 
of the river was dredged. 

The barge was taken up the river above Welch's wharf and oppo- 
site Segar's wharf, and . was being dropped back into the berth at 
Welch's wharf, when she grounded so firmly that with the falling tide 
she could not be hauled off. She went aground at 3 :30 p. m., October 
28, 1907, about 30 or 40 minutes after the time of high water. It is 
contended for the tug that, owing to a fresh southeasterly wind, the 

'For oOier cases see same topio & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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tide was backed up and had fallen but little, if at ail. The rise and 
fall of the tide is about 2 feet at this point. 

Opposite tiie soutiierly side of Segar's dock, and about 25 or 30 
feet off, there is a narrow ledge of rock upon vvhich at low tide there 
is about 7 feet of water. According to the prépondérance of évidence 
the barge grounded at about this place; her stern being about 14 to 
16 feet distant from Segar's dock, her bow about 8 feet from the dock. 

The barge rested on rocks on her port side, and when subsequently 
surveyed it was found that one bottom plank was broken about 15 
feet from the stem and 3 or 3 feet from amidships on the port side. 
The break was about 6 or 7 inches in diameter, and splintered in a 
fore-and-aft direction. A bilge plank on the port side about the same 
distance from the stern was damaged on the bottom edge. 

From the évidence as to the bottom it appears that if, in dropping 
down, the stern of the barge had been kept doser to the dock, she 
would not bave struck. 

The défendant contends that the cause was the excessive overload- 
ing of the Stella ; the master of the Westerly saying that he measured 
her draft and found it 9 feet. According to the prépondérance of évi- 
dence, however, the draft of the Stella was little, if any, more than 8 
feet 6 inches. 

The peculiar difficulties in making a berth at this dock call for care- 
ful attention to the state of the tide and for a close observance of the 
limits of the narrow berths at thèse docks. The matter is necessarily 
left entirely to the knowledge and skiU of those in charge of the tug. 
The existence of rocks at this point called for great diligence in keep- 
ing the barge well in toward the dock while she was being dropped 
back. If it was the fact, as the master of the Westerly contends, that 
the tide had not fallen, then there is no apparent reason why the barge, 
with careful handling, could nOt hâve been brought safely to her 
berth with a draft of 8 feet 6 inches. 

If the tide had in fact fallen to any extent, it was especially neces^ 
sary to keep as far as possible from the rocks on the outer edge of 
the berth, or even to wait for a later tide. 

Aside from the contention that the draft of the barge was 9 feet, 
the défendant allèges no reason why the' Westerly should not hâve 
been able to dock the barge safely at that state of the tide. If it was 
too late, owing to the fall of the tide, to make the berth, so that it was 
necessary for the barge to lay aground for a time before being taken 
to her berth, there was no apparent necessity for taking the risk that 
she might be forced to rest upon rocks at the point where she struck. 

She took ground so firmly that she could not be hauled off on that 
tide or on subséquent tides, and was fînally partially discharged by a 
lighter before she was released. 

I am of the opinion that the tug must be held liable. A draft de- 
cree may be presented, accordingly. 
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WING SING LUXG et al. v. UNITED STATES. 

(Circuit Court, D. Massachusetts. June 18, 1909.) 

No. 122 (1,801.) 

CUSTOMS DUTIES (§ 38*) ClASSIFIO.VTION— "BOLOGNA SAUSAGES." 

Tlie provision for "sausages, Bologna," in TariflC Act July 24, 1897, 
c. 11, § 2, Free List, par. 655, 30 Stat. 201 (U. S. Comp. St. 1901, p. 1687). 
does net indude ail sausages in casiugs ; and Ohinese sausages in cas- 
ings, which are net shown to be comniereially known as "Bologna sau- 
sages," are not classiflable as sùch. 

[Ed. Note. — For otlier cases, see Custonas Dutles, Dec. Dig. § 38.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

'The décision below, which is reported as G. A. 6,250 (T. D. 26,- 
9'65), affirmed the assessment of duty by the collector of customs at 
the port of Boston. The Board's opinion reads as f ollows : 

\VAITB, General Appralser. Tlie conuuodity Involved in this case Is sau- 
sage imported from China, iuvolced variously as "sausages," "cured sausage," 
''dried sausage," etc., etc. It consista, as testified to by a witness produced by 
the, lœporters, of pork chopped up and mlxed with sait and sauce and very 
little splce. An inspection of the conimodity shows it to be a sausage in cas- 
ing of from one-half to three-quarters of an Inch in dianieter, consisting of 
chùnks Of fat and lean méat in rather coarse condition. It was assessed as 
prepared méat, at 25 per cent, ad valorem, under Tariff Act July 24, 1897, c. 11, 
§ 1, Schedule G, par. 275,, 30 Stat, 172 (U. S. Oomp. St. 1901, p. 1652), and Is 
claimed to be exempt from duty as Bologiia sausage under section 2, Free List, 
par. 615,30 Stat. 201 (U. S. Comp. St. 1901, p. 1687). The case is presented by 
the importer on the theory that ail chopped méat put up in casings in the form 
of sa^usage is subject to entry as Bologna sausage. ïhere is no testlmony to 
show that this commodity was commercially designated as Bologna sausage at 
thei tirae of the passage of the act, or anythiug that satisfies us that it is gener- 
ally known as Bologna sausage in the trade. There is a well-known commod- 
ity called Bologna sausage, which bas been the subject of considération by 
the department and Board in a nuuiber of décisions ; but those are clearly dis- 
linguishable from this. We do not think that ail sausage in casings is Bolog- 
na sausage. Such a construction would put the well-known fresh pork sau- 
sages in casings on the free list. There is iiothing in the record to overcome the 
presumptlon attending the fluding of the collector that this article is prepared 
ineat. 

VVè therefôre overrule the protests and affirm the collector's décision. 

Searle & Pillsbury (Guy Ham, of counsel), for importers. 

William H. Garland, Asst. U. S. Atty. 

i-, 

■ LvOWELL, Circuit Judge. The décision of the Board of General 
Appraisers is affirmed. 

•For other cases see same topiC'& § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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UNITED STATES r, AIXEN et al. 

(Circuit Court, a 0. Oklahoma. August ft, 1909.) 

No. 284. 

1. CouKTS (5 802*)— JuRisDicTioN OF Fedebal Cotjets— Suits to Which Unit- 

ed States is Parïy. 

By vlrtue of Const. art. 3, § 2, and the fédéral judiclary acts (Aet March 
8, 1875, c. 137, § 1, 18 Stàt. 470, as amended by Act Mareh 3, 1887, c. 373, 
I 1, 24 Stat. 552, as corrected by Act Aug. 13, 1888, c, 866, § 1, 25 Stat 433 
[U. S. Comp. St 1901, p. 5081), a Circuit Court of the United States bas 
Jurlsdictlon of any suit In wblch the United States properly appear& as 
plalntlff. 

FBd. Note.— For other cases, see Courts, Cent Dlg. § 843 ; Dee Dlg. i 
302.*] 

2. INDIAKS (f 13*) — United State»— Oapacitt to Sue— Suit in Relation to 

INDIAN Landb. 

The seVeral acts of Congress and treatles by whlch the United States 
made uncondltlonal grants of lands in fee simple' to each of the Flve ClT- 
ilized trlbes of Indians in Indian Terrltory in their tribal capacity, sub- 
Ject to defeasance only In case the tribe should cease to exlst or to occupy 
the lands, folio wed by the allotment of such lands in severalty to mem- 
bers of such trlbes wlth the consent of the national government, left no 
vestige of title to lands so allotted In the United States which wlll support 
an action by It in Its own behalf in respect to such lands. 

fEd. Note. — For other cases, see Indians, Dec. Dlg. § 13.*] 

8. Indians (| 13*)' — Status of Membees or Five Civir.iZED Teibes— Suirs Re- 
bpectino Lands— Pakties. 

By act March 3, 1901, c, 868, 31 Stat. 1447, amendlng section 6 of the 
gênerai allotment act of February 8. i7 (24 Stat. 390, c. 119), and provld- 
Ing, inter alla, that "eyery IndIan in lUe Indian Terrltory Is hereby declar- 
ed to be a citizen of the United States and is entitled to ail the rlghte, 
privilèges and immunities of such cltlzens," ail members of either of thé 
Five CiylUzed Trlbes in such terrltory became and remain cltlzens, un- 
afCected by the fact that by subséquent législation theIr tribal existence 
was continued to awalt the final disposition of the tribal property, or that 
restrictions still exist on their power to alienate their lands aftér a:lIot- 
ment in severalty; and such belng their politlcal and civil status, vclth 
full power to maintaln fiuits to protect their rlghts, the United States oc- 
cuples no such relatlonship of trust or guardianship toward them as ei;- 
tltles It to maintaln in their behalf sults In its own name, to which they 
are not parties, to cancel conveyances made by them of their allotted 
lands. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. | 30; Dec. Dig. 8 
13.*] . , 

4 Bquitt (8 148*) — Biix— "Multipariousness." 

A blU filed by the United States to cancel for fraud a large number of 
separate conveyances made by Indlvidual Indians to the several défend- 
ants, and havlng no connection wlth each other, the suit belng on behalf of 
the varions grantors, Is multifarlous (dting Words and Phrases, vol. 5, pi 
4616). 

[Ed. Note.— For other cases, see Equlty, Cent Dlg. H 341-367 ; Dec. Dlg. 
1148.*] . ^^ 

In Equity. On demurrer to bills. ' ', 

Charles W. Russell, Asst. Atty. Gen., A. N. Frost, Sp. Asst. Atty^' 
Gen., and William J. Gregg, U. S. Dist. Atty. 

Robert 1,. Owen, Gibson, Ramsey & Thomas, Zevely, Givens. & 

*For oUier oaseï aee sam« toplc & i ndmbeb in Dec. & Âm. Dle>. 1907 to data, & Rep'r Isdexei 
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Smith, Parker & Rider, W. H. Kornegay, James E. Humphrey, B. B. 
Blakeney, Crump, Rogers & Harris, Rodgers & Glapp, Bond & Mel- 
ton, Kane & Burford, Charles M. Fechheimer, Hutchings, Murphey 
& German, Brewers & Andrews, Kenneth S. Murchison, Brown & 
Stewart, Allen & Pinson, FuUer & Porter, W. W. Hastings, Preston 
S. Davis, Gilbert & Bond, J. F. McKeel, R. H. Matthews, E. E. Mc- 
Innis, J. H. Keith, James S. Davenport, Roach & Bradley, Thomas A. 
Sanson, Stuart & Gordon, Cottinghani & Bledsoe, Owen & Stone, 
Hocker & Bleakmore, Irvin Donovan, Utterback & Hayes, J. G. Rails, 
Willmott & WUhoit, S. V. ô'Hare, F. H. Kellogg, D. L. Sleeper, Benj. 
Martin, Jn, Potterf & Walker, West, Mellette & Jones, Jesse W. 
Watts, Wrightsman, Diggs & Bush, W. M. Matthews, Cravens, Cros- 
by & Crosby, Paul P. Mackey, S. B. Dawes, Bynum & Allen, C. C. 
Julian, A. L,. Beaty, J. B. Tomlinson, J. M. Humphreys, Walter E. 
Eirod, Frank L. Warren, Geo. B. Denison, Wm. P. Thompson, Bailey 
& Kistler, Maxey & Runyan, Robt. F. Blair, W. W.' Wood, R. A. 
Smith, and Enloe V. Vernor, for défendants. 

CAMPBELL, District Judge. The United States, as complainants, 
hâve filed in this court numerous bills, in each of which many individ- 
uals are inadè, défendants. Each bill has relation to lands of one of 
the Five Civilized Tribes, In the first paragraph of each bill it is 
alleged that, pursuant to the terms of certain treaties entered into be- 
tween the United States and the tribe referred to, the United States 
granted by patent to each tribe certain lands in the Indian Territory, 
now the Eastern district of Oklahoma, and that by the terms of said 
treaties and the laws of the United States the United States solemnly 
obligated themselves to secure and protect such tribe of Indians and 
the membersthereof in the possession, use, and enjoyment of and the 
title to said land, and that according to the terms of said treaties, and 
of said acts Of Congress relating thereto, and of the patent to said 
lands, the said tribe of Indians and every member thereof hâve at ail 
times been and now are without power to dispose of any part of said 
lands, or of any interest therein, without the consent and authority 
of the United States, or otherwise than in the manner prescribed by 
the United States. 

It is alleged that by reason of the helpless and dépendent character 
of such Indian tribe and the several members thereof the United States 
as the guardian hâve exclusive dominion over and control of the prop- 
erty of said tribe and the several members thereof, byvirtue of which 
there is impbsed upon the United States the duty to do whatever 
is necessary ,for the guidance, welfare, and protection of such In- 
dians ; that said tribe has always been and is now recognized, treated, 
and dealt with as a tribe of Indians by the United States, under the 
care of an Indian agent; that Congress still appropriâtes large sums 
of money for the benefit and protection of said tribe and the individual 
members thereof, and for school purposes ; that the United States 
still hâve in their possession a large sum of money belonging to said 
tribe; and that there still remains unallotted a large body.of l-.p-l, 
the common property of such tribe. 
Référence is then made to the acts of Congress Under which the 
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lands of such tribe hâve been allotted to the individual members there- 
of, subject to the various restrictions against the aliénation thereby 
imposed. Paragraph 4 of the bill thén sets forth the character of 
the land involved at the date of the conveyance sought to be canceled, 
as to whether allotted or tribal. For convenience, the bills may be 
classed as f ollows : 

Cherokee Nation : (1) AU cases of conveyance by allottees to de- 
fendants where restrictions will be removed July 27, 1908. (2) Ail 
cases of land not allotted at the time of conveyance complained of, 
but sold by a person claiming a right to be eriroUed, and later denied 
citizenship. (3) Sales, without approval of Secretary, of lands in- 
herited by full blood heirs, before April 26, 1906. (4) Same as above, 
after April 26, 1906. (5) Homesteads of freedmen. (6) Conveyance 
by other than allottee covering land allotted at date of conveyance. 
(7) Conveyances by other than allottee covering lands which were 
tribal at date of conveyance. (8) Homesteads of intermarried whites. 
(9) Mixed bloods, homesteads of half bloods and more, and surplus 
of three-fourths blood and more. (10) Full bloods, prior to April 26, 
1906. (11) Full bloods, after April 26, 1906. 

In the Creek Nation the bills may be classified the same as above, 
except that there is no bill No. 8. 

In the Choctaw and Chickasaw Nations the bills may be classed as 
above. In addition, there is, as to thèse nations, a bill covering Choc- 
taw and Chickasaw lands sold prior to the removal of restrictions un- 
der Act May 27, 1908, c. 199, 35 Stat. 314. 

As to the Seminole Nation, the bills may be classified as f ollows: 
Conveyances by freedmen after allotment and before issuance of pat- 
ent; conveyances by full blood heirs before issuance of patent; con- 
veyances by mixed bloods before issuance of patent; conveyance by 
other than allottees ; conveyances by adopted citizens before issuance 
of patent; conveyances by full bloods. 

It is to be noted that ail the bills involve lands which had been allot- 
ted at the time of the conveyance complained of, except Nos. 2 and 
7. None of the bills applying to the Seminole Nation involve unal- 
lotted lands. In class No. 2 it is alleged that the tracts of land involv- 
ed comprise lands of the tribe which had never been allotted at the 
time of the exécution and delivery and recording of the conveyances 
sought to be canceled, but were then tribal lands, and that no individ- 
ual at that time nor ever has had ariy separate ownership thereof or 
right to transfer or incumber the same. In class No. 7 it is alleged that 
at thç*4ate of the conyeyance sought to be canceled the lands were 
tribal lands, but it is not alleged that they are still tribal and unallot- 
ted. Paragraph 5 of the bill then procéeds substantially as follows : 

"Tour orator further shows that each of the deeds, mortgages, leases, con- 
tracta of sale, powers of attorney, and other évidence of title or Incumbrance 
upon tracts of land as hereinaf ter set forth, was secured by défendants in dé- 
fiant, wlllful, and open violation of law, and the duty which rested upon thls 
nation and every member thereof, and for the purpose of unlawfully incum- 
bering said lands allotted to members of the sald Seminole tribe of Indlans, 
ail of whom, under the treatles and laws of the United States, were without 
power or authority to sell, alienate, or incumber said lands in any mahner 
whatsoever.. And your orator further shows that, by fillng for record ànd 
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ciïûélîig to be reeorded thé said deeds aad ôther Instruments of writlng; each 
ot tbé défendants iereiii nanied ha? ùnlawfuUy obtalned for himself an ap- 
"iPar^ent title; or in terest of record to rthe land bereinbefore described, ail of 
w|^iQli.was don.e In deflanç^ pf sald agency supervision aud in open violation 
ajid fcouteojpt of the làws 'iof tbetfnited. States, to tbe great détriment, ir- 
rèparàWé ibjury, and lossof said Indlans, and in direct interférence witb tbe 
supervision, control, policy, and duty of tbe government of tbe United States 
in tjiatbebalf, and in obstruction of tbe exe<,'ution of tbe laws." 

Earâgraph 6 then sets forth în détail the various conveyaiices sought 
to be'liàhçded, involving numerôus sepiarate and distinct tracts of land, 
in each' dî which convenances, in most instances, the individual allot- 
tee or tliose claiming throiigh him appéar as grantors, and onè or more 
of the défendants appeàr as grantees. 

ParaGraph 7 allèges upon information and belief that the défend- 
ants hâve secured, or are proceeding to secure, dthér unlawful convey- 
ances ndt hôw reeorded, a minute description of which the pleader 
allèges cannot be given. without the discovery prayed for, and that 
the déferidants are , continuing to induce the members of the tribe to 
exécuté ând deliver to them such, conveyances, etc., and in many in- 
stances are taking possession of the lands covered by such cotiveyan- 
ces for wh'olly improper purposes, and in fraud of the said tribe. The 
bill then proceeds : , 

"And your orator furtber sbows and avers tbat the défendants wlll s6 con- 
tinue thëlr unlawful acts and dolugs, and tbat their coiiduct as speclfleally 
alleged in paragrapbs 5 and 6.hereof, as ajl tbeir présent and future eonduct, 
as in tbls paragrapb alleged, vifiU, if cobtinued, greatly harass your orator in 
the discharge; of Its duty to and in the administration of its iwllcy in relation 
to said Indians, ind compel It to brlng many sults in order to annul and set 
aslde tbe said deeSs, conveyances, mortgages, powers pf attorney, leases, and 
contracts for; and about tbe said lands, which tbe défendants bave talcen, are 
taking, and.will continue to take, as herein alleged." 

The bill then proceeds specifîcally as follows : 

"(8) And your orator furtber sbows that, in addition to the instruments of 
.wrltiug hereinbefore mentloned and specifled, upward of 4,000 other instru- 
ments of wrltlUg, of a nature similal^ tô those hereinbefore set forth, imrport- 
ing to couvey or to incmnber or to afCectthe title of lands located within the 
Eastern judlclal (Jistrict of Oklahomaj and only allotted to members of tbe 
Five Civillzed Trlbes, or belonglng to said tribes, bave been executed and plac- 
ed on record by the défendants herein and otber persons and corporations, 
in contravention to tbe tréaties éntered into between your orator and the 
said several Indian trlbes and the laws of the United States; and your orator 
shows that jinless it sball be permitted to join In its bills numerous défend- 
ants, agalnst each of whom your orator bas a like cause of action, and against 
èach of whom your orator Seeks tbe same relief, and whose pretended claims 
are based upbii slmila:r fàcts and involre 'precisely the same question» of law, 
your orator wlU be drlven to tbe necessity of briuglng a great numbef ôf sep- 
arate and, distinct sults, and tbat It wlll be practically impossible for your 
orator to prosecute and for the court to adjudicate and dispose of so large a 
liumber of sèpàt^te' and distinct isults within ariy reasonable length of timé. 
;*'(9) Youi' orator fnrther shows that; under and by vlrtue of thé aforesaïd 
tréaties àiid' arfs pi Cobgress, ail of the deeds and otber iiistruments of writ- 
in'g bereinafter nieBtioned constitute a damage to tbe titles of tbe Said members 
bf tbe said: tribés, théreby greatly detèriorating the value of the interesfs of 
■the said trlbes afad members of said tribes In their lands, and tbat défend- 
ants are- interfering witb the possession and rlghts of the said tribes and 
,ibeniï)'èrs Of the said tribes Ib thélr said lands, and are serlously retarding the 
'demtrol' aKd'Suijfervlslon of the government' ovèr theni, and are produclng it- 
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réparable Injury to your orator and the sald trlbes and members of sald 
trlbes. And your orator further shows that by reason of the duties, obliga- 
tions, and rlghts of the govemment, as set forth in this blll, the govemment 
is charged with the duty of protecting in the courts the rlghts of the sald 
trlbes and members thereof, and in that behalf Is charged with a trust of a 
high and délicate charaeter, and that in the performance of thèse obligations 
and trust duties it is neeessary to seek the ald of this court, to the end that 
the défendants herein named should not only be ousted from the possession 
of the sald lands, but that the court should order the said several deeds and 
instruments of writlng herein specifled and described to be surrendered and 
dellvered up for eancellatlon, and the record purged of the samé; that the 
court should order the défendants to discover ail f aets relatlng to thelr pos- 
session of sald lands, and to set forth ail deeds, conveyances, mortgages, pow- 
ers of attorney, and eontracts in thelr possession, other thau those particu- 
larly mentloned and described in this blll, in order that the same may be 
canceled. 

"(10) Your orator further shows that It bas jolned in this blll of complalnt 
numerous défendants for the purpose of avoiding a multiplicity of sults to 
recover the possession of the said lands for the beneflt of the sald trlbes and 
members thereof, and for the purpose of avoiding a multiplicity of sults to 
enjoln each of the several défendants herein ffom contlnulng to occupy the 
sald lands and from taking any further deeds or other instruments of writ- 
lng purporting to convey the tltle to said lands, and a iaultlplicity of suits to 
hâve tlie deeds and instruments of writing which they bave induced the sald 
members to make ordered surrendered and dellvered up for eancellatlon and 
the record purged thereof ; that the Interest of 5'our orator, as guardian and 
trustée for the Indians and as parens patriae, Is Identlcal in ail cases, and that 
the rigbt of your orator for relief against the sald several défendants is iden- 
tically the same as against each, and the remedy against the sald défendants 
hereinafter prayed for is precisely the same as against each. 

"Forasmuch, therefore, as your orator is remediless in the premisés at and 
by the strict rule of the conimon law, and Is only rellevable in a court of equi- 
ty, where matters of this kind are properly cognizable and rellevable, and to 
the end that your orator may hâve that relief wbich it can only obtain in a 
court of equity, and that each of the défendants herein named may answer 
the premlses, the beneflt whereof is expressly waived by your order, your ora- 
tor prays. ♦ * * " 

The prayer of each bill is, first, that the conveyances set forth in 
paragraph 6 shall be decreed to be void and of no effect as instruments 
of conveyance, and shall be canceled, and that the title to the lands 
therein described be held and decreed to be in the allottees or their 
heirs, subject to the terms, conditions, and limitations contained in the 
treaties, agreements, and laws of the United States. It is further pray- 
ed that the défendants shall be required to make discovery and disclo- 
ure of ail other possessions, claim to possessions, deeds, conveyances, 
mortgages, powers of attorneys, eontracts, and other instruments of 
writing, setting forth a list or schedule thereof in their possession, 
conveying the lands allotted to any of the members of said tribe, or 
unallotted lands of the said tribe, and that the défendant be required 
to surrender and deliver up to the court ail such deeds, etc., and that 
the same be canceled, and such lands decreed to be in the tribe or mem- 
bers thereof to whom they hâve been allotted, and that ail défendants 
in possession or claiming possession thereof be ordered to vacate or 
cease making such elaims; and then follows the usual prayer for 
subpœna. 

Alany of the défendants filed demurrers to thesebills, and a date 
was set by the court for hearipg arguments thereon, and ail such de- 
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murrers were présentée! at the same time, fully argued by counsel, 
and thereupon submitted to the coart. The demurrers set up many 
grounds," the main ones of which are in substance as follows: That 
the court is without jurisdiction; that the bill of complaint fails to 
show any such interest in the plaintifï as to entitle it to mantain thèse 
suits ; because the plaintifï has no capacity to maintain thèse suits ; 
because the bill of complaint is wholly devoid of equity; because by 
said bill it is sought to quiet titles to land of which the plaintifï is 
not now and has never been in possession; because there is a de- 
fect of parties to. thèse suits; because there is a misjoinder of alleged 
causes of action, in this, that the alleged cause of action against each 
défendant is improperly joined with that of numerous other défend- 
ants, when there is no joint interest as between the défendants, or any 
joint occupation of the property or any reason that would authorize the 
joint suit alleged; because the bills are multif arious ; because the 
bills do not disclose such a state of facts as entitle plaintilï to recover 
in any event. 

While a few ôf the bills filed relate to transactions alleged to hâve 
taken place pridr to allotment of the lands involved, it appears that 
such lands hâve since; been allotted, and we hâve now to consider only 
lands of the Five Civilized Tribes allotted to citizens thereof. 

The contention that the court has no jurisdiction is unsound, if the 
United States are properly parties plaintifï, because, wherever the 
United States appear as parties plaintifï or petitioners, the Circuit 
Court of the United States has jurisdiction. Const. art. 3, § 3, cl. 1; 
Act Cong. March 3, 1875, c. 137, § 1, 18 Stat. 470, as amended by Act 
March 3, 1887, c. 373,' § 1, S4 Stat. 5,52, as corrected by Act Aug. 13, 
1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508). 

The question of the capacity of the United States to sue involves 
the question as to whether they hâve such an interest in the contro- 
versy as will entitle them to maintain the suits; for unless they hâve 
such interest, either by way of title in the land, or duty or obligation 
in relation to the allottees and the lands involved, the demurrers on 
this point must be sustained. In United States v. San Jacinto Tin 
Co., 125 U. S. 273, 8 Sup. Ct. 850, 31 L. Ed. 747, a suit to annul and 
set aside a patent, the court say; 

"But we are of opinion tliat, since the rlght of the government of the Unit- 
ed States to institute such a suit dépends upon the same gênerai prlnciples 
which would authorize a prlvate citizen to apply to a court of justice for re- 
lief against an instrument obtained from him by fraud or deceit, or any of 
those other praetlces which are admitted to justify a court In granting relief, 
the government must show that, like the prlvate indlvldual, it has such an 
interest in the relief sought as entltles it to move in the matter. If it be a 
question of property, a case must be made in which the court can afford a 
reniedy In regard to that property ; if It be a question of fraud which would 
render the instrument void, the fraud must operate to the préjudice of the 
United States ; and if it Is apparent that the suit is brought for the beneflt 
of some thlrd party, and that the United States has no pecunlary interest In 
the remedy sought, and Is under no obligation to the party who will be bene- 
tited to sustain an action for hls use — in short, if there does not appear any 
obligation on the part of the United States to the public, or to any indlvldual, 
or any Interest of its own— it can no more sustain such an action than any 
prlvate person could under slmilar circumstances." 
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Has the government any interest by way of ownersliip of or title 
to thèse allotted lands? They were originally granted hy patent to 
the respective tribes, to be owned and held by them while their tribal 
relations should exist, or until they should abandon the same. The 
treaty with the Choctaws provided that the land should be granted to 
them "in fee simple to them and their descendants, to innre to them 
while they should exist as a nation and live on it." Kappler, p. 311; 
7 Stat. 333. This same title was vested in the Chickasaws. Kap- 
pler, p. 487; 11 Stat. 573. By treaty with the Cherokees, of December 
29, 1836 (7 Stat. 478), it was agreed that the lands ceded them should 
be conveyed to them by patent, according to the provisions of the act 
of May 28, 1830, abovè referred to, and patent was issued accord- 
ingly. By treaty with the Creeks it was provided that the lands assign- 
ed them should be granted by patent in fee simple, and that the right 
thereby granted should be continued to said tribe so long as they 
should exist as a nation and continue to occupy the same. 7 Stat. 417. 
By treaty of 1866 (14 Stat. 755), the United 'Stfites granted and sold 
to the Seminole Nation the major part, if not ail, of the lands now al- 
loted to them for the sum of 50 cents per acre, a total sum of $100,000. 
This appears to hâve been an unconditional grant. The above land so 
granted to the several tribes was occupied by them in their tribal ca- 
pacity until the allotment of thèse lands in severalty to the individual 
memijèrs, with the consent of the government, so that the tribal ex- 
tinction or abandonment contemplated in the treaties is no longer to 
be considered. Since the utmost interest by way of title which it can 
possibly be contended remained in the government was the possibility 
of its reverting upon such tribal extinction or abandonment, it fol- 
lows that no vestige of title to thèse lands now remains in the United 
States. Thèse lands are now allotted lands, for which allotment cer- 
tificates hâve issued, followed, in many instances, by patent, so that 
the équitable title, at least, has passed to the individual allottee. Wal- 
lace V. Adams, 143 Fed. 716, 74 C. C. A. 540. 

Under the gênerai allotment act, where the title passes direct from 
the government to the allottee, the issuance of patent passes title to 
the allottee in fee simple, and under no circumstances does it revert 
to the United States. Schrimpscher v. Stockton, 183 U. S. 290, 22 
Sup. Çt. 107, 46 L. Ed. 203. There is less reason why it should re- 
vert hère. : It follows that the complainant can claim no such interest 
by way of title to thèse lands as would entitle it to maintain thèse 
suits. 

In the act of Congress approved May 27, 1908 (35 Stat. 314, c. 
199), relative to the removal of restrictions, is found the foUowing 
provision: 

"Nothing In this act shall be construed as a déniai of the right of the Unit- 
ed States to take such steps as may be neeessary, including the bringing of 
any suit and thè prosecutiori and appeal thereof, to acquire or retain posses- 
sion of restrleted Indian lands, or to remove cloud therefrom, or clear title 
to the saine in eas^ where deeds, leases or contracts of any other kind or 
eharacter whatsoever hâve been or shall be made contrary to law with respect 
to such lands prior to the removal therefrom of restrictions upon the aliéna- 
tion thereof ; such suits to be brought on the recommendation of the Secre- 
tary bf the Interior, wlthout costs or charges to the allottees, the neeessary 
171 F.— 58 
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expenses incurred In so doing to be defrayed from the money approprlated by 
this act." 

It is contended that this provision confers upon complainant au- 
thority to institute and maintain thèse suits in the name of the United 
States. The dominant purpose of this provision seems to be to pre- 
clude any such construction of the act as would deny the United 
States the right to bring such suits referred to, rather than to confer 
such; right. The bill, as originally introduced, did not contain this 
provision. On February 10, 1908, at the same session, a bill was in- 
troduced by Mr. Sherman, in the House, and Senator Clapp, in the 
Senate, specifically conferring upon the Attorney General the right to 
bring such suits in the name of the United States, "for the use and 
benefit and on bçhalf of the Choctaw, Chickasaw, Cherokee, Creek or 
Seminole Tribes, or any enrolled member of either thereof." This 
bill covers over six pages-, providing in détail for the conduct of such 
suits, and also providing for the transfer from the state to the fédéral 
courts of such suits in which the United States may become a party, 
as provided in the bill. This bill did not, become a law. After its in- 
troduction, and while the committee on Indian affairs was considering 
the act of May 37, 1908 (35 Stat. 313. c. 199), the A.ssistant Attor- 
ney Geiieral for the Interior Department appeared before,;the commit- 
tee (Report of Committee on Indian Afifairs for March 30, 1908), 
stating that the department was in favor'of the bill under considéra- 
tion, butcalling attention to the jurisdictional bill above referred to, 
saying that: 

"The department believes that some provision for jurlsdictlon should be 
passed with the other bill, for thèse reasons, briefiy, that, if it is not neees- 
sary, it coyld do no diTniiiée." 

He then referred to a number of cases arising in the state courts, 
wherein he deemed it advisable that provision be made for removal to 
the fédéra,!, court. He said: 

"The department feels that if the restrictions bill sliould be passed sepa- 
rately that there would be po possible chance, perhaps, to enact this other bill, 
liecause the terni' Is approaching its end, and it is very difflenlt to get législa- 
tion whea -thei'e is anydireet, 'active opposition to it. Thfï't being the history 
of such efforts; it is the feeling of the department that the two sliould be 
passed together." ,. 

Then foltowed a lengthy discussion between the représentatives of 
the department and mémbers of the committee relative to incorporat- 
ing such jurisdictional provisions. It was conceded that without 
such provision the existence of the authority and jurisdiction was not 
without question; the Assistant Attorney General insisting, however, 
that it already existed. Three of the Oklahoma représentatives on 
the committee opposed the incorporation of a measure granting addi- 
tional jurisdiction, insisting that only such pdwers and jurisdiction 
as already existed by virtue of the enabling act and other législation 
should be exercîsed by, the fédéral government, and . coiiceded that, if 
they existed, their exercise was properi Finally the paragraph now 
being. cbhsidered was incorporated. ■ 

The jurisdiction bill which failed wks' one'positively and specifical- 
ly,, conféi^ring the authority and jurisdiction as if they liad not tliere- 
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tpfore existed. This provision is négative in its terms, not purport- 
ing to confer the right, but disavowing âhy intention to deny the same.' 
Therefore it can hardly be said that thèse 11 lineS were incorporated 
in this bill in heu of the jiirisdiction bill côntaining over six pages. In 
view of, this législative history, it is my opinion that it was only in- 
tended by this paragraph to provide that, if by existing législation 
the United States had authority to institute and maintain such suits, 
it was not the désire nor the intention of Congress for this àct to de- 
ny it, and it should not be so construed. 

It is urged that the appropriation of money for such suits is a légis- 
lative récognition of their validity. In my, judgment, it cannot be so 
construed in this case. It i§ the expressed purpose of Congress not 
to deny the right if it existed. A refusai to provide money for the 
conduct . of Such suits would hâve prevented their institution and 
maintenance, resulting the same as a derjial of the right. Hence the 
appropriation., The authority of the complainant to maintain thèse 
suits, if it èxists, must be found elsewhere. In the récent opinion of 
this court, overruHng the demurrers in the town lot cases (U. S. v. 
Rea-Read Mill & Elevator Co., 171 Fed. 501) the history of thèse 
Indians was thus reviewed : 

"In the e^rly part, of the last ceutury the Creek, Cherokee, Chiekasaw, 
Choctaw, and Seminole tribes of Indians, known as the Flve CIvilized Trlbes, 
occupled in their tribal capacity varions portions of the states east of the 
Mississippi river. The gi'owth and development in the^e then nevr states had 
(.•aused the confliçt between the advaneing civilizatlon of the white man and 
the habits and customs of thèse trlbes to beconje moré marked. ïhe Indians 
as a rule were not then siifliciently advanced toward the civilization of their 
white neighl»org to adapt themselves to the new order of things, and to merge 
thèse trlbes into the body politic of the state was found to be impracticable. 
It was therefore apparent to Congress that some disposition of thèse Indians 
must be made. The plan pfgiving them, In exchange for their lands east of 
the Mississippi, portions of the public domain west of the Mississippi, where, 
as it then appeared, they would be undisturbed by the encroachment of white 
luen for years to eome, was finally devised, and on May 28, 1830, an act of 
Congress was passed (Act May 28, 1830, c. 148, 4 Stat. 411), provlding that the 
Président might cause the country west of the Mississippi, not wlthln any 
state or organized territory and to which the Indian tltle had been extinguish- 
ed, to be dividëd up into districts for the réception of such tribes or nations 
of Indians who might choose to exchange lands then occupled by them for 
such districts and remove thereto. This act contained the foUowlng provi- 
sions: 

" 'Sec. 3. And be it further enacted, that in the making of any such exchange 
or exehanges, it shall and may be lawful for the Président solemnly to assure 
the tribe or natlôû'wlth which the exehange Is made, that the United States 
will forever secure and guaranty to them, and their heirs or successors, the 
country so,éxchanged wJth them; and. If they prefer It, that the United 
States wlU cause a patent or grant to be made and eixecuted tb them for the 
same: Pi'oyided, always, that such lands shall revert to the United States, 
if the Indians become extihct, or abandon the same.' " 

Referring to the above act of Congress, it was said by Mr. Justice 
Davis, in The Kansas Indians, 5 Wall. 737, 18 I,. Ed. 667: 

"The weir-deflned pollcy of the govérnment demanded the removaï of the 
indians trom organized' stittes, âàà it Was suppoeed at the tlme thè coiUitry 
seleeted for them was so remote as uever to be needed for settlement," etc. 
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The Senate committee, wliose report îs quoted in StepHens v. Cher- 
ol^ee Nation, 174 U. S. 448, 19 Sup. Ct. 723 (43 L. Ed. 1041), took 
occasion to say, with référence to the Five Civilized Tribes: 

"This section of country was set apart to the Indlan with the avowed pur- 
pose of malntalnlng an; Indian commuhlty beyond and away from the Influ- 
ence of whlte people. We stipulated that they should hâve unrestrleted self- 
government and fuU jurlsdlction over persons and property wlthln their re- 
spective llmlts, and that we would protect them agalnst intrusion of white 
people, and tliat we would not incorporate them in a politieal organization 
wlthont thieîr consent. Every treaty, from 1828 to and Includlng the treaty 
of 1866, was based on this Idea of exclusion of the Indians from the whltes, 
and nonparticipation by the whites In their politieal and industrial afCairs. 
We made It possible for the Indians of that section of country to main tain 
their tribal relations, and their Indian polity, laws, and clvilization. If they 
wished so to do. And if riôw the Isolation ahd excluslveness sought to be giv- 
en to them by our solemn treaties is destroyed, and they are overnin by a 
population of Etrangers flve times in number to their own, it Is not the f ault 
of the governmeint of the United States, but cornes from their own acts in 
admitting whites to citlzenship under' tlielr laws and by invlting whlte people 
to eome within their jurlsdlction, to become traders, farmers,. and to follow 
professional pursults. It must be assumed, in consldering this question, that 
the Indians themselves hâve determined to abandon the policy of excluslve- 
ness and to f reely admit white people within the Indian Territory ; for It 
cannot be possible that théy can intend to dëmand the removal of the white 
people either by the government of the United States or their own. They 
must hâve realized that, when their poUcy of malntalnlng an Indian com- 
mutiity isolated from the whites was abandoned for a time, it was abandoned 
f orever." 

It is common knowledge of persons conversant with local history 
that the situation had become such in 1893 that Congress decided that 
existing conditions should be changed, and that steps should be taken 
looking to ultimate statehood for Indian Territory and its inhabit- 
ants, Indian as well as white. By the appropriation act of that )'ear 
(Act March 3, 1893, c. 209, 27 Stat. 613-645) a conlmittee consisting 
of three members was prôvided for to enter into negotiations with 
thçse tribes for the purpose of the relinquishment of the tribal title 
and the allotment of the lands in severalty to the individual members, 
having in view the ultimate création of a state or states of the Union 
which would embrace thèse lands. Up to this time the policy of the 
goverhnient ihadbeen to exclude, white persons from thèse lands and 
from commingling with thèse Indians, but expérience had shown this 
could no longer be done, The Indians themselves, by permitting in- 
termarriage and by various ways, had defeated the governmental poli- 
cy, and the white nonciti?en population in the Indian Territory great- 
ly outhunibere,d the Ipdians and was constantly increasing. They 
were not amenable to the Indian governments. The Indian govern- 
ments were far from satisfactory to the Indians themselves. Such 
was the condition that thé Senate committee was f orced to report : 

"It is apparent to ail who are conversant with the présent condition in the 
Indian Territory that their system of government cannot be contlnued. ït 
is not only nonAmerican, but it is radically wrong, and a change Is Impera- 
tivèly démandéd in the Interest of the Indian and whites ' al ilte, and sueh 
change cannot be much Ibngfer delayéd. There can be no modlflcatlon of the 
System, It cannot be reformed. It must be abandoned, and a better one sub- 
Btltuted." Stephens v. Cberokee Nation, 174 U. S. 451, 19 Sun. Ct 724, 43 
L. Ed. 1041. 
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This was the situation which forced Congress to a radical change 
of policy and a détermination to effect a state government for Indian 
Territory as soon as it could be accomplished consistent with the 
rights and interest of the Indians. In the Indian Appropriation Act of 
June 10, 1896, c. 398, 39 Stat. 321, Congress said: 

"It is hereby declared to be the duty of the United States to establish a 
government in the Indian Territory whlch will rectify the many Inequallties 
and discriminations now existing in said territory, and aflford needfal protec- 
tion to the lives and property of ail citizens and résidents thereof." 

The work of preparing for this change fell upon the commission, 
first known as the "Dawes Commission;" and latterly as the "Com- 
mission to the Five CiviHzed Tribes," acting under successive con- 
gressional enactments and agreements with the tribes. The titles to 
the lands occupied by the varions tribes vested in the respective tribes, 
and not in the individual members. Cherokee Nation v. Journeycake, 
155 U. S. 196, 15 Sup. Ct. 55, 39 L. Ed. 120; Shulthis v. MacDougal 
(C. C.) 162 Fed. 331. The work of the committee was first to déter- 
mine who were the members of the tribes, and then to effect a di- 
vision or allotment of the lands among them. 

Agreements were entered into with the various tribes, pursuant to 
which this allotment of lands was made. In most instances the allot- 
tee took his land subject to restrictions upon aliénation or incumbrance 
for a specified time ; and it is the alleged sales or other disposition 
of such lands by the allottee before the expiration of the restriction 
period that has given rise to most of the suits now being considered 
Their purpose is to restore to him the possession, where he is not now 
in possession, and to cancel and annul, as a cloud upon the title, ail 
instruments involved in such sales or disposition. It is clear, there- 
fore, that the allottee himself is vitally interested in the relief sought. 
Are his personal status and his relations to the United States such 
that thèse suits may be maintained solely in the name of the United 
States ? 

As to his personal status, a pertinent inquiry is : Are the members 
of the Five Civilized Tribes citizens of the United States? At the 
time they were granted the land comprising the Indian Territory, and 
during ail the years they held the same up to the time when Congress 
first took active steps to effect an : allotment in severalty, they were 
not citizens of the United States. Elk v. Wilkins, 113 U. S. 99, 5 
Sup. Ct. 41, 28 L. Ed. 643. In Act Cong. May 3, 1890, c. 182, § 43, 
36 Stat. 99, establishing a United States Court in Indian Territory, 
it was provided that : 

"Any member of any Indian trlbe or nation, reslding in the Indian Terri- 
tory, may apply to the United States court therein to become a citizen of the 
United States, and such court shall hâve iurlsdiction tliereof and shall hear 
and détermine such application, as provided in the statutes o£ the United 
States." -1 

But few Indians availed themselves of this privilège. 
In Indian Appropriation Act March 3, 1893, 37 Stat. 645, is found 
the following provision : 

"The consent of the United States Is hereby given to the allotment of lands 
in severalty not exceedlng one hundred and slxty acres to any one individual 
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wltHln'thèfliiiits of tbe couiitry occupiedby the Cherokees, Creeks, Choctaws, 
Chi.tîkasawS' and Semlnoles; and upon such allotments the indivlduals to 
whom the, same may be allotted shall be deenied to be in ail respects citizen» 
of the United States. And the «(im pf ' tweilty-five . thousand dollars, or so 
miich thefeo? as'mày be nècessary, is hereby appropriated to pay for the sur- 
vey of any such lands afe may be alloited by a:ny of said tribes, of Indians to 
individual membei:^, of said tribes ; and upon the allotnieut of the lands held 
by said tribes respec^ively the reyersionary interest of the Uuited States there- 
In shall be relinquisfiêd and shall ,c^as,ç." 

In the gênerai allotment act of 1887 (Act Feb. 8, 1887, c. 119, 24 
Stat. 388) thèse Indianàîhad been. spécifically excludedifrom its pro- 
visions. 'That act prbVided that those Indians receiving allotments 
under its terms should become citizeiïs of the United States. Now, 
six years làter, Congress, byi the section just quoted, consents that the 
Five Civilized Tribes may allot landsin severalty to each of their 
memberSj.as they maydeem proper, and upon such allotment extends 
to suchallottees the rightof United States citizenship in ail respects. 

Section 16 of the same. act provides' for the Commission to the Five 
CiVilized Tribes, to enter into 'negotiations with the tribes for the pur- 
pose of the extinguishmCnt of the national or tribal title to their lands 
and the allotment of the same in severalty to the individual members, 
with the view to such an adjustment upon the basis of justice and equi- 
ty as met with the consent of such nations or tribes of Indians, so far 
as may, be nècessary, requisite, and suitable to enable the ultimate créa- 
tion of a state or states of the Union, which shall embrace the lands 
within said territory, : The consetit to allotment expressed by Congress 
in section 15 was nècessary, because under the grants conveying thèse 
lands to the tribes they could only be held by the Indians in their tribal 
capacity until such time: as Congress should consent to a différent hold- 
ing. Sections 15 and 16 should be construed together. The purpose 
of Congress, as repeatedly expressed iri this act, was to make an équi- 
table division of the tribal or: communal property, both personal and 
real, among the individual members of the tribes, to the end that a 
State mightbefôrmed.' To do this the title had to be changed from 
tribal to individual, and Congress cleared the wây for such distribu- 
tion of property by coiisenting thereto. The tribes were then free 
to makev such' division, should they désire to do so, and it was the of- 
fice of the Commission to endeavor to procure their consent to do so. 
The 'motive of Congress was to secure ultimate statehood, of which 
state the Indians should be citizefts. 

, It is, of course, presumed that Congress in this législation had in 
view what it conceived to be the greatest good to ail concerned. It 
was not disposed to force statehood upon thèse people, even if it could 
hâve done so. But it could and did take the lead inth'e two very im- 
portant steps loôking to statehood, that of consenting to allotment and 
extendirig to allôttees thè privilèges and irnniunities of United State& 
citizenship. This was in 1893. It is now a matter of common knowl- 
edge that the Comrnission experienced ' many difficultiès in reaching 
agfeements with the tribes ■ and much dèlay followed. It developed 
that it had a work of much more magnitude than had first been con- 
témplated, and from time to time Congress enlarged its scope, and by 
.successive àcts providéd more in detair for the accomplishment of ' 
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allotment and division of the lands. In 1901 its work was still un- 
finished; in fact, it was then just well begun. As yet but few of the 
Indians had taken their allotments, and, as thèse were not taken un- 
der the scheme provided by the act of 1893, it is doubtful whether they 
thus became citizens. By Act Cong. March 3, 1901, c. 868, 31 Stat. 
1447, section 6 of the gênerai allotment act of 1887 was amended by 
inserting the words "and every Indian in Indian Territory," so that 
the portion of the act relating to citizenship read : 

"And every Indian born within the territorial limlts of tlie United States, 
to whom allotments shall bave been niade under the provisions of thls act, 
or under any law or treaty, and every Indian born within the territorial lim- 
its of the United States who bas voluntarlly taken up, within sald limlts, bis 
résidence sei>arate and apart from any tribe of Indians thereln, and bas adopt- 
ed the habits of clvilized life, and every Ijidlan in Indian Territory is bereby 
declared to be a citizen of the United States, and Is entitled to ail the rights, 
privilèges, and immunlties of such citizens, whether said Indian bas been or 
not, by birtb or otberwise, a member of any tribe of Indians within the ter- 
ritorial limite of the United States, witbout in any manner impairing or otb- 
erwise affecting the right of any such Indian to tribal or other property." 

Section 8 of the act of 1887, as originally passed, read as follows : 

"That the provisions of thls act sball not extend to the territory occupied 
ny the Cherokees, Creeks, Choetaws, Chlckasaws, Seminoles, and Osage, Mi- 
amies, and Peorias, and Sacs and Foxes, in the Indian Territory. nor to any 
of the réservations of the Seneca Nation of New York Indians in the state of 
New York, nor to that strip of territory in the state of Nebraska adjoinlug 
the Sioux Nation on the south added by executive order." 1 Kappler's 
Laws, 35. 

It is contended that the amendaient of 1901 made the act ambiguous 
and contradictory. It must be presumed that Congress had in mind 
ail the terms of the act that was amended. It is clear that Congress 
meant to say, and did say, by the amendment : 

"Every Indian in Indian Territory is bereby declared to be a citizen of the 
United States, and is entitled to ail the rights, privilèges, and immunities of 
such citizens, * * * witbout in any manner impairing or otberwise af- 
fecting the right of any such Indian to tribal or other property." 

The language is clear, and its intent and meaning cannot well be 
mistaken, and if, in the other parts of the act as originally passed, 
there are found provisions in conflict with the clear purpose and in- 
tent of the amendment, they are in my judgment, so far as they con- 
flict with the amendment, repealed by implication ; but attention is 
called to the fact that section 6 was again amended by Act May 8, 
1.906, c. 2348, 34 Stat. 182. It is clear that the main purpose of this 
amendment was to provide that the allottee under the gênerai allot- 
ment act of 1887 should not become a citizen of the United States up- 
on delivery of the trust patent, but that such citizenship should be de- 
ferred until delivery of patent in fee simple. It is also observed that 
the words "and every Indian in Indian Territory," constituting the 
amendment of 1901, are omitted, and the section as amended is made 
to include this provision:: 

"And provided, furthér, that the provisions of this act shall not extend to 
any Indians in the Indian Territory." 
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At the same session, and only a few days before, Congress had 
passed an act providing for the final disposition of the affairs of the 
Five Civilizêd Tribes in Indian Territory, and was tlien considering the 
Oklahoma enabHng act ('Act June 16, 1906, c. 3335, 34 Stat. 2G7;, 
which was passed shortly afterwards. It was natural, therefore, that, 
having specially legislated for the Five Civilizêd Tribes, they should, in 
amending this gênerai allotment act, exclude therefrom ail référence 
thereto. But the status of United , States citizenship had attached to 
the individuals of the Five Civilizêd Tribes by the amendment of 1901. 
Without determining whether Congress could, without the consent of 
a citizen of the United States and without an act on his part forf eit- 
ing the same, withdraw such citizenship, it will not be presumed that 
Congress even intends to do so, except where such intent is expressed 
in clear and unmistakable terms ; and in my judgment the amend- 
ment of 1906 does not admit of siich construction. 

On June 16, 1906, Congress passed the Oklahoma enabling act (Act 
June 16, 1906, c. 3335, 34 Stat. 267), in the preamble of which it is 
described as: 

"An aet to enable the people of Oklahoma and the Indian Territory to frame 
a constitution and state government, and be admitted iuto the Union on an 
equal footing with the original states." 

In this act it was further provided : 

"That the Inhabltants of ail that part of the area of the United States now 
constituting the territory of Oklahoma and the Indian Territory, as at prés- 
ent described, may adopt a constitution and become the state of Oklahoma, 
as hareinafter provided." 

■ And in that act it was further provided : 

"That ail maie persons over the âge of twenty-one years, who are cîttzens of 
the United States, or who are members of any Indian nation or trlbe in said 
Indian Territory and Oklahoma, and who hâve resided within the limits of 
said proposed state for at least six months next preceding the élection, are 
hereby authorized to vote for and ehoose delegates to form a constitutional 
convention for said proposed state; and ail persons qualifled to vote for said 
delegates shall be eligible to serve as delegates." 

Whether the Indians of the Five Civilizêd Tribes at the time of the 
passing of thç enabling act were citizens of the United States or not, 
its terms clearly make them electors and give them the right to par- 
ticipate in the formatiott of the state Constitution and state govern- 
ment, if they were inhabitants of the area in the proposed state and 
are members of Indian nations or tribes. In fact, several of them were 
members of the constitutional convention. The Constitution framed 
pursuant to the enabling act provided that the qualified electors of the 
state. shall be maie citizens of the United States, maie citizens of the 
state, and maie persons of Indian descent native of the United States, 
who are over the âge of 31 years, etc. Upon submission of the Con- 
stitution, as provided in the enabling act, the Président of the United 
States proclaimed statehood. The members of the Five Civilizêd 
Tribes participate in ail state, county, and municipal élections, hoid 
stàte and corinty offices, a member of the Chickasaw Nation is now 
a représentative in Congress, and a member of the Cherokee Nation 



UNITED STATES V. ALLEN. 921 

is now a United States Senator from Okiahoma. In Boyd v. Thayer, 
143 U. S. 170, 12 Sup. Ct. 385 (36 h. Ed. 103) it is said: 

"Admission on an equal footing witli the original states, in ail respects 
whatever, involves equality of constitutional right and power, wliicli cannot 
thereafterwards be controlled, and it also involves tlie adoption as citlzens 
of the United States of thos.e whom Congress makes members of tlie political 
comninnity, and who are recognized as such in tlie formation of the new state 
with the consent of Congress." 

In my judgment, therefore, the members of the Five Civilized Tribes 
are citizens of the United States, with ail the rights, privilèges, and 
immunities of citizenship. I am not unmindful of the fact that Con- 
gress, by joint resolution of March 2, 1906 (34 Stat. 822), continued 
the tribal governments "in full force and efifect for ail purposes under 
existing laws, until ail property of such tribes, or the proceeds thereof, 
shall be distributed among the individual members," and that by act of 
Congress approved April 26, 1906 (34 Stat. 137, c. 1876) tribal ex- 
istence was "continued in full force and effect for ail purposes author- 
ized by law until otherwise provided by law." But by various and 
successive acts of Congress thèse tribes hâve been shorn of their gov- 
ermental functions. Their courts hâve long been abolished. Their 
principal chief, or governor, as the case may be, is subject to re- 
pioval by the Président, who may fill the vacancy by appointment. 
Provision is made that their public school system shall be superseded 
by ttie state public school system. Tribal tax is abolished. Provision 
is made for the sale of their public buildings and lands. Their Lég- 
islature shall not be in session for a longer period in any one year than 
30 days, and no act, ordinance, or resolution thereof, except resolu- 
tions of adjournment, are valid without approval by the Président. 
In Buster v. Wright, 135 Fed. 951, 68 C. C. A. 509, Judge Sanborn 
said: 

"Between the years 188S and 1901 the United States by various acts of Con- 
gress deprived this tribe [Creeks] of ail its .iudicial power and curtalled its 
remaiuing authority until its povi-ers of government hâve become the merest 
shadows of their former selves." 

So it is with ail the Five Civilized Tribes ; but there is still undis- 
tributed tribal property, and until this is divided it is essential that 
the tribal entity shall be maintained. In my judgment, the existence of 
this undistributed tribal property was the main reason for continu- 
ing the tribal existence, and such must hâve been the principal motive 
actuating Congress when the resolution of March 2, 1906, was passed, 
providing for the continuance of tribal existence "until ail property of 
such tribe, or the proceeds thereof, shall be distributed among the 
individual members of said tribe." It is a continuance of the tribe 
in mère légal effect, just as in many states corporations are continued 
as légal entities after they hâve ceased to do business, and are prac- 
tically dissolved, for the purpose of winding up their affairs. It is 
not, in my judgment, a tribal existence incompatible with the enjoy- 
ment of full citizenship in the United States by the members of the 
tribes. Nor does the fact that thèse Indians hâve had restrictions up- 
on aliénation imposed upon their allotments necessarily affect their 
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political status as United States citizens. In re Heff, 197 U. S. 508, 
25 Sup. Ct. 506, 49 L. Ed. 848. 

Can the right to maintain thèse suits be based upon treaty provi- 
sions relating to the protection of thèse Indians in their possession of 
the lands originally granted to the tribe? The grants of land made 
under Act Cong. May 28, 1830, c. 148, 4 Stat. 411, and the treaties 
entered into pursuant thereof, were to the tribes as such, and not to 
the individual members. This is clear from the fact, as we hâve seen, 
that it was then contemplated that thèse lands were so remote that 
they would never be desirèd for white settlement. It was then the 
poHcy of the government to perpetuate the existence of the tribe, and 
there was no thought of tribal dissolution and the individual hold- 
ing ôï the land. The guaranties in the treaties related to tribal protec- 
tion, and in my judgment cannot be invoked by the individual allot- 
tee under the changed conditions now existing. They imposed no duty 
or obligation upon the United States upon which thèse suits may be 
based. 

The trust relation of the government, recognized in Beck v. Flour- 
noy Co., 65 Fed. 30, 12 C. C. A. 497, and kindred cases, known as 
the "Floumoy Cases," as arising from the fact that the légal title to 
the lands there involved was still retained in the government, does not 
exist hère. It is alleged that by reason of the duties, obligations, and 
rights of the government, as set forth in this bill, the government is 
charged with the duty of protecting in the courts the rights of the* said 
tribes and members thereof, and in their behalf is charged with a trust 
of a high and délicate character. This is but a répétition of the al- 
légation of guardianship, and we hâve now to consider whether, in 
view of existing législation and the présent status of the individual 
allottee of either of the Five Civilized Tribes, thèse suits may be main- 
tained by the United States as guardian for the Indian, acting in his 
stead and without making him a party. 

Does the relationship of guardian and ward now exist between the 
United States and the allottee Vi^ith référence to his restricted land, 
in the sensé originally recognized as existing between the United 
States and the tribe and members thereof with référence to tribal 
property? The theory upon which this relation of guardianship arose 
and was recognized for so many years is well stated in United States 
V. Kagama, 118 U. S., at page 383 et seq., 6 Sup. Ct. 1114 (30 L. Ed. 
228), as follows: 

"Tlîese Iiidiau tribes are the wards of the nation. They are oommunities 
dépendent on the United States ; dépendent largely for their daily food ; de- 
l)endent for their political rights. They owe no aîlegiauce to the states, and 
recelve from them no protection. Because of the local ill feeliug, the people 
of the states where they are found are often their deadliest euemies. From 
their very weakness and helplesshess, so lax'gely due to the course of dealing of 
the fédéral government with them and the treaties in which it has been prom- 
ised, there arises the duty of protection, and with it the power. This has al- 
ways been recognized by the Executive and by (Songress, and by this court, 
Vvhenever the question has arisen. * • * The power of the gênerai gov- 
ernment over thèse remuants of a race once powerful, now weak and dimln- 
ished in numbers, is iiecessary to their protection, as well as to the safety of 
those among whom they dwell. It must exist in that government, because it 
has never existed anywhere else, because the theater of its exercise is within 
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tlie geographical liiuits of tlie United States, because it bas never been deuied, 
and because it alone can enforce its laws on ail the tribes." 

It is évident the court has in mind tribal Indians, "communities dé- 
pendent upon the United States ; dépendent largely for their daily 
food; dépendent for poHtical rights." They owed no allegiance to 
the States, and received from them no protection. To this class of 
Indians the court says there arises the duty of protection, and with 
it the power. Congress and the courts hâve long recognized the re- 
lation of guàrdianship in such cases, and such relation was recognized 
as existing over the Five Civilized Tribes before allotment, and in my 
judgment so exists now with référence to tribal property. Choctaw 
Nation V. United States, 119 U. S. 1, 7 Sup. Ct. 73, 30 L. Ed. 306. 

The relation of guàrdianship is not established by Congress express- 
ly saying in any particular act, "The United States is hereby declâred 
to be the guardian of the Indians." but was deduced by the courts, 
from a considération of natural conditions and constitutional and lég- 
islative provisions, as being that most nearly approaching the peculiar 
relation existing between the United States and the Indian tribes when 
the matter was first presented for judicial considération (Cherokee Na- 
tion V. Georgia, 5 Pet. 1, 8 L. Ed. 25), and, of course, recognized as 
continuing so long as the conditions giving rise to it existed. But 
Congress may terminate this relation at any time. As said Mr. Justice 
Brewer, in the Heff Case, 197 U. S. 499, 35 Sup. Ct. 508, 49 L. Ed. 
848: ,::'■ 

"Of the power of the government to carry out this policy there can be no 
doubt. It is under no constitutional obligation to perpetually continue the re- 
lationshlp of guardian and ward. It may at any time abandon its guàrdian- 
ship and leave the ward to assume and be subject to ail the privilèges and 
burdens of one sui juris. And It is for Congress to détermine when and how 
that relationship of guàrdianship shall be abandoned. It is not within the 
power of the courts to orerrule the judgment of Congress. It is true there 
may be a presumption that no radical departtre is intenUed, and courts may 
wisely insist that the purpose of Congress be made clear by its législation ; 
but when that purpose is made clear the question is at an end." 

Whether the relation is now terminated, or materially changed, by 
Congress, we are to détermine from a considération of récent légis- 
lation and changes wrought thereby. As the relation was not estab- 
lished by any express provision, neither is it necessary to its termina- 
tipn. Thèse allottees are now citizens of the United States and citi- 
zens of the state of Oklahoma. Slaughter House Cases, 16 Wall. 36, 
21 L. Ed. 394. As such they hâve the right to make and enforce con- 
tracts, to sue, be parties, give évidence, and to inherit, purchase, lease, 
sell, and convey property. Civil Rights Cases, 109 U. S. 1, 3 Sup. Ct. 
18, 27 L. Ed. 835. The'fact that the allottee holds land ail or a part of 
whichis inaliénable for a fixed period does not affect his civil or politi- 
cal status. In re Heff, supra. Nor does it follow that, because as a 
citizen he may make contracts generally with référence to his prop- 
erty, hê may therefore dùspose of restricted lands before the expira- 
tion of the restricted period, Flournoy Cases, supra. 

In 19 Opinions of Attorneys General, at page 232, Mr. Garland 
said of the efïect of the gênerai allotment act of 1887, whereby in- 
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dividual allottees were given thè right of occupancy of separate tracts, 
the title to which the government held in trust for 25 years: 

"In thls new mode of life, the guardianslilp which heretofore has beeii exer- 
cised over the tribe is to be trausferred to the inclividual allottees provided 
for in tHîs act. * * « Prior to the issuiiig of tlie second patent, the Tuiled 
States is to act as trustée of the lands. ïhis relation as to the lands is suh- 
stituted for the guardiauship heretofore exercised, over the trlbe." 

United States v. Dooley (C. C.) 151 Fed. 697', was a récent case 
instituted in the United States Circuit Court, Eastern District of 
Wasliingtpn, by the government in its own behalf to cancel a deed 
made by Susan Swasey, an allottee holding a trust patent, to the 
other défendants. The allottee, Susan Swasey, is made a party de- 
fendant. Concerning the relation of the allottee to the government 
the court says; 

"The contention that the relation of guardian and ward exists hetween the 
complainant and the allottee cannot be sustained, for the statute terminated 
that relation, at least In so far as It afCects her Personal ets and political 
status as an Indian. Such was the holding in the Matter of HefC, 197 U. S. 
488, 25 Sup. et. 506, 49 L. Ed. 848. The argument that the same relation ex- 
ista between the government and the Indians siuce as before the passage of 
the act was answered by Mr. Justice Brewer in delivering the opinion of the 
court, as foUows: 'But the logic of this argument implies that the United 
States can never release itself from the obligation of guardlanship ; that, so 
long as an individual Is an Indian by descent, Congress, although it may hâve 
granted ail the rights and privilèges of national and therefore state citlzen- 
ship, the beneflts and burdeus of the laws of the state, may at any tlme re- 
pudiate thls action and reassume its guardlanship, and prevent the Indian 
from enjoying the beneflt of thelaws of the state, and release him from obliga- 
tions of obédience thereto. Can it be that, beeause one has Indian and only 
Indian blood In his velns, he is to be forever one of a spécial class over whom 
the gênerai government may in its discrétion assume the rights of guardlan- 
ship which It had once abandoned, and this whether the state or the individ- 
ual hlmself consente? We think the reach to which this argument goes demon- 
strates that it is unsound.' The right to nialntain the suit must therefore rest 
on other grounds than that of the relation of guardian and ward ; but it does 
not foUow that, beeause such status has been abolislied, the government is 
remediless. The authority rests upon another well-defined princlple. The 
complainant Is still vested with the légal title to the land," etc. 

In Ex parte Savage (C. C.) 158 Fed. 305, Judge Pollock, of the 
Kansas district, said: 

"Since the décision by the Suprême Court in the case of In re HefiC, 197 U. 
S. 488, 25 Sup. et. 50G. 49 L. Ed. 848, * * * it cannot be doubted, l think. 
under act of Congress of February 8, 1887, * * * when Indians hâve be*n 
allotted in severalty and hâve recelved their patent, they are no longer wards 
of the government, but are cltizens of the trnited States and of the state i» 
wliieh they réside, àud are entitled to ail the rights guaranteed to cltlzens of 
such state." 

In the act of 1887, not only were the allottees restricted from sell- 
ing the lands, but the légal title thereto was reserved in the United 
States during the restriction period. The allottees herein involved 
are restricted from selling for a fixed period, but the title is not re- 
served. Certainly, if in the former case the relation of guardian and 
ward does not exist, it does not in the latter, unless for some other 
reason. Had it been the désire of Congress and the Five Civilized 
Tribes that the trust relation provided in the gênerai allotment act 
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should prevail hère, it could readily hâve been accomplished by pro- 
viding that the title should be held in trust by the tribe for the re- 
stricted period, to be finally patented to the allottee free from in- 
cumbrance, etc. The trust relation of the tribe and the unquestioned 
right of the government to control tribal property would, in my judg- 
ment, hâve entitled the United States to sue in behalf of the tribe to 
canCel any conveyance made by the allottee. This, of course, would 
hâve involved the continuation of the tribe in légal eflfect during the 
restriction period, or until other disposition of the trust was provided, 
and it is probable that, if such a disposition of the matter was consid- 
ered, it was not adopted, because of the désire to sooner abolish tribal 
existence. It is to be remembered that the act of 1893 (27 Stat. 645) 
contemplated the extinguishment of the tribal title, either by cession 
to the United States or by allotment to the individual Indians. Had 
the former been done, then allotment could hâve been efïected similar 
to that under the act of 1887 ; but this was not done. The restrictions 
upon aliénation were placed upon thèse lands for some purpose, how- 
ever. Let us see what it was. In Beck v. Flournoy Company, 65 Fed. 
34, 12 C. C. A. 501, Judge Sanborn says : 

"The motive that actuated the lawmaker in depriving the Indians of power 
of aliénation is so obvions, and the language of the statute in that behalf is 
so plain, as to leave no room for doubt that Congress intended to put it be- 
yond the power of white men to secure any interest whatsoever in lands sit- 
uated within Indian réservations that might be allotted to Indians." 

Speaking of restricted allôtments under the gênerai act, Judge Phil- 
lips says, in Goodrum v. Buflfalo, 162 Fed. 817, 89 C. C. A. 535 : 

"Accordingly, while authorizing the allôtments In severalty, Congress con- 
ceded the lands with a flrm cable attached to hold them to the exclusive use 
and possession of the Indians without qualification, restrlcting the power of 
divesting themselves of the use and title until after the flxed period." 

There are numerous cases holding that the attempted conveyance of 
restricted allotted lands is void, and that the purchaser, even though 
he bas paid the purchase price, does not secure even an équitable ti- 
tle; nor can title be built up by adverse possession, estoppel, or any 
statute of limitations. Clark v. Akers, 16 Kan. 166 ; Sheldon v. Dono- 
hoe, 40 Kan. 346, 19 Pac. 901 ; Schrimpscher v. Stockton, 183 U. S. 
395, 22 Sup. Ct. 107, 46 L. Ed. 303 ; Beck v. Flournoy Company, 65 
Fed. 30, 13 C. C. A. 497; Harris v. Hardridge (C. C. A.) 166 Fed. 
109 ; Goodrum v. Buffalo, 163 Fed. 817, 89 C. C. A. 535. In the 
Buiïalo Case, last cited, Judge Phillips says : 

"ïhere is but one opinion among the courts, with the single exception of the 
ruling in said United States Court of the Indian Terrltory, as to the construc- 
tion of such acts of Congress and patents made thereunder, and that is that 
any and ail schemes and devices resorted to for the purpose of acquiring title 
to the Indian allôtments, during the period of such limitation, are abortive ; 
and this for the palpable reason that It is a period of absolute disability ou 
the part of the Indiao to allenate his lands." 

It follows that, in any case wherein an allottee bas been induced to 
dispose of any of his restricted land contrary to the laws under which 
it was set apart to him, he may, if the pretended purchaser has gone 
into possession, bring suit in ejectment and recover the same, and no 
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rights accrue tothe, défendant in .such.case, by virtuc: of suçh trans- 
action which hecan interpose as a défense. If in sucH c^se the a|- 
lottee is still in possession, Ije can successfully defe|id agaînst a suit 
brought.by such pretended.purchasertp secure possession by virtue of 
such pretended conveyancé. He can, in short, institute and maintain 
any action in relation to his restricted , lànd which any othér citizen 
might prosecute in relatîot^ to ireal property, and no deed, mortgage, 
lease, contract of sale, power of attorney, or.other instrument or con- 
veyancé made by such aljpttee regardirig his restricted land, contrary 
to. the tribal agreements and acts of Congress relating thereto, can be 
legally urged as a défense to such action. -As said by Judge Phil- 
lips in the Éuffàlo Case, supra: - 

"It should be understood, once for ail, that no scheme or d^vlee, however In- 
génions or plausible, concocted by any person, can avail to divest the Indians 
of the title to their allotted lands withln the period of limitation prescribed 
by Congress." ' 

Having given the allottee the right of citizenship and clothed him 
with thèse unusual safeguards against his improvidence, has Congress, 
in addition thereto, by the mère fact of placing restrictions upon alién- 
ation of the land, intended thereby to reserve to the United States the 
right to sue in its own name, to set asidesuch illégal transactions, and 
to recover for the allottee sùCh restricted property? If such right is 
reserved tô the goyèrnmetit, ^nd we are correct in the conclusion that 
the allottee is a citizen and liiay also maintain an action for the' same 
purpose, thenwehave an anomalous conditiQn under which, while the 
governrnent suit is pending in this court, the allottee, who is not a 
party hère, if he s,ees fit, may, go into the state court and sue the same 
défendant for the same relief. What rule of law is there binding the 
allottee by the suit in this court; to which he is not a party, even though 
it be professedly îoir his benefit? My âttéritioh is câlled tô noile, nor 
do I.know of any. Suppose; a final decree is rendered in this .court 
against the -government with regard to any particular allotment, and 
suppose thereafter the allottee proceeds to bring suit in bis own name 
against the same défendant or, défendants, for identically the sam& 
cause of action and seeking.iidentically the same relief; can thèse de- 
fendants plead as a défende. in that suit the decree rendered hère m a 
çgise.to which the allottee 'vyas not a party? It is certainly extremely 
doubtful. In my judgment, the purpose of Congress to establish such 
an extraordinary condition as this must appear very plainly to war- 
rant a court in arriving at such a conclusion. In United States v. 
Paine Lumber Company, 206 U. S., at page 473, 27 Sup. Ct. 699, 51 
L. Ed. 1139, it is said: ;, 

"The restralnt upon aliénation must not be exaggerated. It does not of It- 
self divest the right below a fee.?' 

■' It must be borne in mind that the cardinal purpose of Congress wâs 
the création of a state, of which the Indians weré to be citizens. Con- 
tinued guardianship of thej .Indians was incompatible with citizenship, 
national and state. In my judgment, when Congress clothed the al- 
lottee with full citizenship, and to provide against his improvidence 
vested in him title to his inaliénable land, so that no scheme nor de- 
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vice, however ingenious, could divest him thereof, it did so for the very 
reason that in carrying out the original plan of statehood, which was 
to include the Indian, his status as ward of the government was net 
in the nature of things compatible with full citizenship in the state 
and union, and that it was not intended by Congress that the guard- 
ianship should longer continue. Umted States v. Auger (C. C.) 153 
Fed. 671. 

By this I do not mean to say that Congress may not make any law 
or régulation respecting such Indians, their lands, property, or other 
rights, by treaties, agreement, law, or otherwise, which it would hâve 
been compétent to make if statehood had not ensued; for it reserved 
that right in the enabling act. But we are not now concerned with 
what Congress may do, but -what it bas donc. I am not unmindful 
of the act of March 3, 1905, and subséquent acts relative thereto. By 
Act March 3, 1905, c. 1479, 33 Stat. 1060, it is provided : 

"It shall be the duty of theSecretary of the Interior to investigate, or cause 
to be Investigated, any lease of allotted land In the Indian Territory which he 
has reason to believe has been obtained by f raud, or In violation of the terms 
of exlsting agreements with any of the Five Civllized Tribes, and he shall in 
any such case where In bis opinion the évidence warrants It, ref er the matter 
to the Attorney General for suit in the proper United States court to cancel 
the same, and in ail cases where it may appear to the court that any lease was 
obtained by fraud or in violation of such agreement, Judgment shall be render- 
ed caneeling the same upon such terms and conditions as equity may prescribe, 
and it Shall be allowable where ail parties In interest consent thereto to modify 
any lease and to continue the same as modlfied: Provided, no lease made by 
any administrator, executor, guardlan, or curator which has been investigat- 
ed by and has received the approval of the United States court having juris- 
diction of the proceeding shall be subject to suit or proceeding by the Seere- 
tary of the interior or Attorney General." 

Act March 1, 1907, c. 2285, 34 Stat. 1036, contains this provision : 

"To enable the Secretary of the Interior to Investigate or cause to be investi- 
gated any lease of allotted land in the Indian Territory which he has reason 
to believe has been obtained by fraud or in violation of the terms of exlsting 
agreements with any of the Five Civilized Tribes, as provided by the f.ct ap- 
proved March thlrd, nineteen hundred and five, ten thousand dollars." 

Act April 30, 1908, c. 153, 35 Stat. 90 (Indian appropriation act), ai- 
se provided: 

"To enable the Secretary of the, Interior to investigate or cause to be Inves- 
tigated any lease, power of attorney, contract, deed, or agreement to sell any 
allotted land which he has reason to believe has been obtained by fraud, or iu 
violation of the terms of exlsting agreements with any of the Five Civilized 
Tribes, as provided by the act approved March thlrd, nineteen hundred and 
flve, ten thousand dollars." 

This act is a législative déclaration that in 1905, before it was pass- 
ed, no duty devolved upon the Secretary to supervise the allottee in 
the leasing of his land, except where the law specifically provided that 
such lease should be subject to his approval. In Beck v. Flournoy 
Company, supra, Judge Thayer said : 

"It Is manifest that the amendment in question, authorizing allotted land 
to be leased In certain cases under the direction of the Secretary of the In- 
terior, was unnecessary. If power to exécute leases of allotted lands had al- 
ready been conferred by previous enactments or treaty stipulation. The last- 
mentioned act, therefore, is a législative déclaration that Congress did not in- 
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tend by any previous statute to authorlze the leasing of any lands that niight 
be assigned to Indians td be held by them In severalty." 

But the Secretary of the Interior is charged with the supervision 
of ail Indian matters wherein the government still retains guardian- 
ship, and this duty would hâve existed without législation, if at that 
time the government still retained the guardianship of the allottee 
with regard to the land covered by the lease referred to. It is noted, 
further, that the matter is to be referred to the Attorney General for 
suit in the proper United States court, and in the proviso they are re- 
ferred to as suits or proceedings by the Secretary of the Interior or 
the Attorney General. Whatever may hâve beenthe status of the 
allottee in 1905, it is clear that^ in a suit now instituted under this 
provision to cancel or modify a lease, the allottee is a necessary party, 
first, because he is one of the maiii parties in interest, and for reasons 
heretofore adverted to is necessary to a complète détermination of the 
controversy ; and, second, because as one of the parties in interest his 
consent to any modification of the lease as provided for is necessary. 

While the appropriation of April 30, 1908, is made to cover m- 
vestigation by, the Secretary of powers of attorney, deeds, or agree- 
ments to sell any allotted land, in addition to the leases, provided for 
in the original act and other appropriation acts, the act refers in terms 
to the original act, virhich pro vides only for suits by the Attorney Gen- 
eral regarding leases. There is nothing in this législation which, in 
my judgment, authorizes the government to maintain the suits at bar 
independent of the allottee and w^ithout making him a party, It fol- 
lows that in the présent bills there is a defect of parties. 

It is urged that, even though the complainant may hâve the capacity 
to maintain thèse suits, the bills are subject to the objection of multi- 
fariousness, because numerous défendants are joined in each bill, for 
the reason that they are alleged to be connected with many distinct 
transactions regarding as many distinct tracts of land. A bill is said 
to be multifarious when it improperly joins distinct and independent 
mattefs, and thereby confounds them, as, for example, the uniting in 
one bill of several matters perfectly distinct and unconnected against 
one défendant, or the demand of several matters of a distinct and in- 
dependent nature against several défendants in the same bill. Words 
and Phrases, vol. 5, p. 4616. In Barcus v. Gates, .89 Fed. 783, 33 C. 
C. A. 337, it is said: 

"Multifarlousness arises from the faet either that the transactions which 
form vhe subject-matter of the suit are so separate and dissimilar that they 
cannot conveniently be tried in one record, or that one défendant is able to 
say that as to a large number of the transactions set ont in the bill he lias no 
interest or connection whatever. A bill is not multifarious because there are 
several causes of action. If' they oceurred out of the same transaction, and 
if ail the défendants are interested In the same rights and the relief against 
each is of the same général character, the bill may be sustained." 

In Haie v. Allinson, 188 U. S. 56, 33 Sup. Ct. 344, 47 L. Ed. 380, 
the suit of a receiver against numerous stockholders to enforce their 
liability, the court approves and adopts the opinion of District Judge 
McPherson in the lower court. While that discusses the question of 
multiplicity of suits, rather than multifarlousness, the opinion is very 
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pertinent to thè situation hère. In the course of the opinion, it is 
said : 

"If as Is sure to happen, différent défenses ate put in by différent défend- 
ants, the bill évident! y becomes a single proceedlng only in name. * * • 
But even îf the grounds of dimlnlshed trouble and expense may seem to be 
sufflcient, I should stlU be much inclined to hesitate before 1 conceded the 
superiority of the équitable remedy in the présent case. Sueh a bill as is now 
before the court is certain to be the beginning of a long and expensive liti- 
gation. The hearings are sure to be protracted. Several, perhaps many, coun- 
sel will no doubt be concerned, whose convenlences must be consulted. The 
testlmony will soon grow to be voliiminous. The expense ot printing will be 
large. The cost of witnesses will not in any degree be diminished, and, If 
some docket costs may be escaped, that is probably the only peouniary ad- 
vantage to be enjoyed by this cumbersome bill oter separate actions at law." 

Suppose the court were to retain jurisdiction of thèse bills, and re- 
quire that the allottees ail be made parties, either as plaintifïs or de- 
fendants. The bill would then essentially involve a multitude of sep-- 
arate suits, each by an allottee, the main party in interest, as plain- 
tifiE, and one or more, but not ail, of the défendants, as défendants. 
I appreciate fully the motive of the pleaders, who conceived that the 
government was the only necessary plaintifï, so that each bill would 
be merely the suit of orie plaintifï against various défendants, and, 
conceiving that each bill involved practically but one question of law, 
in the détermination of which ail the défendants were equally inter- 
ested, deemed it most practical to institute one suit instead oif many. 
But to my mind thèse bills, viewed from any standpoint consistent 
with the facts and conditions involved, each essentially combine a mul- 
titude of separate and distinct causes of action, by separate and dis- 
tinct plaintiflFs, against separate and distinct défendants, and are sub- 
ject to the objection of multifariousness. 

There are other grounds of objection raised by the demurrers not 
necessary now to consider. For the reasons set forth in this opinion, 
the demurrers, in my judgment, should be sustained, and the bills dis- 
missed. 

It is 50 ordered. 



THE INDHAPUEA. 
(District Court, D. Oregon. June 14, 1909.) 

No. 4,757. 

1. Insurance (§ 607*) — Marine Insuhance— Losa or Cakgo— Subrogation dp 

Insubbr — Action fob Damages bt Insureb as Assignée. 

An Insurer of cargo lost, who has taken an assignment of the claim 
of the assured against the vessel, must recover thereon, if at ail, in thè 
right of its assigner, and not by any contractual relation sprluging from 
the contract of Insurance. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1512 ; Dec. Dlg. 
! 607.*] 

2. Shipping (§ 125*) — Carriage or Goons — Déviation. 

It is the duty of the owner of a vessel recelvlng cargo for transporta'- 
tlon to proceed without unnecessary déviation or delay in the course 

•For other cases see same topic & S nvmbek in Dec. & Am. Diss, 1907 to date, & Kep'r ladeiM 
171 F.— 59 
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agfeed npon In the contract, or If none be deslgnated In the customary 
or usual track of sea, to the port of dellvery. 

[Ed. Note.— For other cases, ses Shipplng, Cent DIg. ( 459; Dea Dlg. 
S 125.*] 

8. Shipping (§ 125*) — LiABiLiTT roB Loss of Cabgo— Déviation. 

The placlng of a vessel In dry dock after she had recelved cargo on 
board for the voyage, for the purpose of paintlng her bottom when that 
waa not a maritime necesslty, constituted a déviation from the voyage, 
whlch rendered the vessel llable for a loss of cargo by flre vchlle she was 
so In the dry dock. In the absence of affirmative proof that the dévia- 
tion was not a contrlbutlng cause; the rule of some courts that mère 
delay does not render a carrier llable for a loss of goods of whlch the 
delay was not the proximate cause belng Umited, and not applicable to 
a case of positive breach of contract by déviation which makes the car- 
rier an insurer agalnst any loss resultlng dlrectly or indirectly. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dlg. | 460; Dec. Dlg. 
■ M25.*3 
4. Shipping (§§ 134, 141*) -r- Liabuixt fob Loss of Cabgo — Statotobt and 
ÇoNTBACT Exemptions,, ■ 

The owner of a vesséî whlch hàs deviated from her voyage by hls or- 
der îs not relleved from llabillty for loss of cargo by flre during such 
; déviation elther by an exemption of loss by fire in the bill of lading or 
by Rev. St. S'S 4282,. 4283 (U. S. Comp. St 1901, p. 2943), whlch exempt 
hlmfrom llabillty for' flre "unless caused by the design or neglect of 
such owner," and limlt hls llabillty for any loss occurrlng wlthout hi» 
' privlty or knowledge. 

[Ed. Note. — For other cases, see Shipping, Dec. Dlg. §§ 134, 141.» 

Statutory exemptions of shipo*ners from llabillty, see notes to Nord- 
Deutscher Lloyd v. Insurance Co. of North America, 49 C.C. A. 11; Ral- 
11 V. New York & T. S. S. Co., 83 0. a A. 294. 

ILlmltatlon of owner's llabillty, see note to The Longféllow, 45 C. 0. A. 
^7.] 

In Admiralty. On exceptions to libel. 

Williams, Wood & Linthicum, for libelant. 

Bauer & Greene, for The Indrapura. 

W. W. Cotton and A. C. Spencer, for respondenf. 

WOLVERTON, District Judge. The steamship. Indrapura was 
chartered by the Oregon Railroad & Navigation Company from the 
Indrapura Steamship Company to ply between the ports of Portland, 
Or., and Hong Kong, China. The charter party was assigned by 
the Oregon Railroad & Navigation Company, with the consent of 
the steamship company, to the Portland & Asiatic Steamship Com- 
pany, a subsidiary concern of the Oregon Railroad & Navigation 
Company. In October, 1903, on a proposed voyage out from Hong 
Kong bound for Portland, she received from libelant's assignors for 
carriage to Portland 361 baies of jute, 119 baies of Hessian cloth, 
and 60 baies of twilled cloth, alleged to be of the value of upwards 
of $15,000. This cargo had been shipped from Calcutta to Hong 
Kong on another steamer, and was at the latter port transhipped to 
the Indrapura. It appears from the libel that, after the shipment was 
received by the Portland & Asiatic Company and laden aboard 
the vessel for transportation to Portland in accordance with the bill 
of lading, the steamship, by order and direction of the owners and 

*For other cases see same topic & { nvmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r laâexes 
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managing owner, and with the full knowledge and consent of the 
Portland & Asiatic Company, was placed in a dry dock at Hong 
Kong, without maritime necessity, to hâve her bottom painted; that 
while in dry dock, and after she had been there for two days, and 
while the goods aforesaid were laden aboard of her as a part of her 
cargo and while her bottom was being painted, to wit, on November 
16, 1902, the Indrapura by the négligence of the owners and officers 
and crew was set on fire ; that after ineffectuai attempts to extinguish 
the fire that portion of the ship's hold containing the merchandise 
was flooded with water, in conséquence of which the jute and Hes- 
sian cloth were destroyed or rendered valueless, and the twilled cloth 
was damaged to such an extent that the salvage on it amounted to 
but $384.58. Libelant is assignée of the claims for damage result- 
ing from the disaster, and brings this suit to recover therefor. 

Exceptions were interposed to the libel, which proceed upon the 
ground that the respondent is exempt from liability under the provi- 
sions of section 4383 of the Revised Statutes of the United States (U. 
S. Comp. St. 1901, p. 294S), damage to the cargo having been caused 
by "fire happening to or on board the vessel," coupled with the gênerai 
objection that the libel does not state facts sufficient upon which to base 
the suit. Libelant's cause is based upon the theory that by going into 
dry dock after the goods were received for transportation the ship was 
guilty of a déviation, in conséquence of which the owners became lia- 
ble in damages for the value of the cargo destroyed as for a breach of 
the contract of affreigh'tment. The injured cargo having been insured 
against inarine loss, and the libelant having taken an assignment of the 
assured's right of action against respondent, the libelant must recover, 
if at àll, in the right of the shipper against the carrier, and not by any 
contractual relation springing from the contracts of insurance. St. 
Louis, etc., Railway v. Commercial Ins. Co., 139 U. S. 333, 235, 11 
Sup. Ct. 554, 35 h. Ed. 154. It is the duty of the owner of a vessel re- 
ceiving cargo for transportation to proceed without unnecessary dévia- 
tion or delay in the course agreed upon in the contract, or, if none be 
designated, in the customary or usual track of sea to the port of déliv- 
ery. Carver, Carriage by Sea, § 885 ; 1 Parsons on Shipping & Ad- 
miralty, p. 171, note; Niagara v. Cordes, 21 How, 7, 16 L. Ed. 41 ; Ex- 
press Co. V. Kountze, 8 Wall. 342, 19 L. Ed. 457; Merrick v. Webster, 
3 Mich. 368; Davis v. Garrett, 6 Bing. 716, 19 E. C. L. 212. It there- 
fore becomes necessary to inquire, first, whether the vessel deviated; 
and, second, what the effect thereof is, if it did. 

The term "déviation" in the law of shipping has at the présent day 
a varied meaning and wide significance. It was originally employed, 
no doubt, for the purpose its lexicographical définition implies, name- 
ly, to express the wandering or straying of a vessel from the customary 
course of voyage ; but it seems now to comprehend in gênerai every 
conduct of a ship or other vèhicle used in commerce tending to vary 
or increase the risk incident to a ghipment. Thus delay in starting a 
shipment when unreaspnable or unexcused came to be regarded as a 
déviation, not because the vehicle employed departed from the usual 
route of travel, but because the risk of shipment was changed or în- 
creased, and became, in effect, not the same as the one with référence 
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to which the parties contracted. 3 Kent's Com. 315 ; CofRn v. Marine 
Ins. Co., 9 Mass. 436; Phillips v. Irving, 49 E. C. L. 335; Mount v. 
Larkins, 8 Bing. 108, 21 E. C. L. 214. Tiie reason for grafting this 
meaning upon the word is stated in this last case to be : 

•'Because the voyage, commenced after an uiireasonable interval of time, 
would hâve become a voyage at a différent period of the year, at a more ad- 
vanced âge of the ship, and, In short, a différent voyage than if it had beeu 
prosecuted with proper and ordinary diligence ; that Is, the risk would hâve 
been altered from that which was Intended by ail parties when the poliey 
was effected." 

So also for like reasons towing or being towed was added to the Hst 
of acts to which is properly imputable an élément of risk not contem- 
plated by the contract, and ther«fore constituting a déviation. Natchez 
Ins. Co. V. Stanton, 2 Smedes & M. (Miss.) 340, 41 Am. Dec. 592; 
Scaramonga v. Stamp, 5 C. P. Div. 295 ; Crocker v. Jackson, 1 Sp. 
141, Fed. Cas. No. 3,398; Stewart v. Tennessee Marine Ins. Co., 1 
Humph. (Tenn.) 242. In consonance with the enlargement of the 
meaning of "déviation" in maritime law to meet the exigencies of com- 
merce, it seems a just estimate of its présent scope that the Suprême 
Court of Ohio made in Wilkins v. Insurance Company, 30 Ohio St. 
317, 341, 27 Arp. Rep. 455, namely: 

"Strictly speaking, a 'déviation' originally meant only a departure from 
the course of the voyage, but now it is always understood In the sensé of a 
material departure from or change in the risk insured against, without just 
cause" — quoting 2 Parsons, Mar. Ins. p. 1. 

The same broad meaning is recognized and sanctioned in Audenreid 
y. Mercantile Ins. Co., 60 N. Y. 482, 19 Am. Rep. 204: 

"It [déviation] is not conflned to a departure from or going eut of the di- 
rect or usual course of a voyage; but it comprehends unusual or unneces- 
sary delay or any act of the charterer or his agent which, without necessity 
or just cause, Increases or changes the risk included In the poliey." 

And in Bulkley v. Insurance Co., 2 Paine (U. S.) 83, Fed. Cas. No. 
2,118, Thompson, Circuit Justice, said: 

'"ïhe shortness of time or distance of déviation Is immaterial If voluntary 
and without necessity, and not justified by usage." 

A case of value in this discussion is Amsinck v. American Ins. Co., 
129 Mass. 185, 186, where we find the following statement of the law : 

•'Any departure from the route named in the poliey to a port or place not 
named, and any delay in prosecuting the voyage, without necessity or Just 
cause, or any delay at a port named In the poliey, for the prosecution of 
business not connected with the business of the voyage, or any unreasonable 
delay at such port in prosecuting the business of the voyage, is a déviation. 
Whether the risk is Increased thereby is immaterial. The assured has no 
right to substitute a différent voyage from that wlùch is insured, and can 
only recover for a loss sustained while the shlp is prosecuting the voyage 
named in the poliey; and, if she has deviated prior to the loss, she Is not 
then prosecuting the voyage for which she was insured. Whenever, there- 
fore, she départs from the route, or delays in the prosecution of it, it Is in- 
cumbent on the assured to show that the departure was caused by necessity, 
or that the delay at a port named in the poliey was reasonable under the 
circumstances in order to accomplish the objects of the voyage. Burgess v. 
Equitable Ins. Co., 126 Mass. 70, 30 Am. Rep. 654, and cases cited; Afrlean 
Merchants v. British Ins. Co., L. E. 8 Ex. 154." 
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The significance of the term' "déviation" thus developed has peculiar 
adaptability and relation to the law of insurance. As applied to the 
relation of carrier and shipper, shorn of ail obligations entailed by rea- 
son of insurance of cargo or freight, the term is not applied in so 
strict a sensé as will appear further on in the discussion of this con- 
troversy. At least, it would seem that there exists in légal contempla- 
tion and conséquence a différence between a déviation proper — that 
is, an unwarranted digression from a fîxed and contemplated route, of 
course — and an unnecessary and inexcusable delay or interruption in 
forwarding freight from point where received to point of destination. 

Let us apply the principle to the act of the Indrapura in going into 
dry dock after receiving libelant's merchandise for transportation. 
The contract of carriage was by the law maritime that libelant's prop- 
erty should, after its receipt and deposit aboard ship by respondent, be 
transported promptly, directly, without unnecessary delay, and by the 
usual route to its destination. This manifestly was not done. Instead, 
it was taken to a place never contemplated or agreed upon, namely, to 
a dry dock, where, together with the ship, it was lifted entirely out of 
the water and subjected to totally différent or additional sources of 
risk, among which may be mentioned fire, theft, and seizure. Since 
the distance taken to effect this différent and increased risk can eut no 
figure, I do not see what better right respondent had to take the cargo 
into dry dock at Hong Kong than it would hâve had to take it into 
such a place at Nagasaki or Yokohama, or some other foreign port, or 
how, in principle, it can make the case any différent in what port the 
fault occurred, or whether the distance covered for such purpose and 
before the act was accomplished be one mile or one hundred. The 
eflfect upon the contract is, it seems to me, the same. Indeed, it can- 
not be supposed it would be contended that, if the same thing were 
done at some port on the voyage, there would not be a déviation. Yet 
the effect on the contract, ail must agrée, is the same in one case as in 
the other. Whether there was an increase of risk or not the élévation 
of the ship out of its natural élément after the merchandise was re- 
ceived for transportation was an act beyond question not contemplated 
by the shipper, and was assuredly a breach of the implied contract that 
the ship should remain upon the water and proceed with ail practicable 
dispatch to destination; and the only thing that would or could justi- 
fy a déviation from this course is an absolute maritime exigency. As 
to this, the hbel allèges there was none. If there were, and this exist- 
ed prior to the loading of the cargo, it would constitute no excuse, and 
it cannot now be assumed that any arose after the cargo was taken in. 
I think a case of déviation has clearly been made out within the prin- 
ciple and reasoning of the adjudged law. 

This brings us to an inquiry as to what was the effect of the dévia- 
tion. A leading case upon the subject is that of Davis v. Garrett, 6 
Bingham, 716. From the report it appears that the plaintiff shipped 
a cargo of lime, to be carried on a vessel called "Safety" from Bew- 
ly Cliff, in the county of Kent to the Regent's Canal, in the county of 
Middlesex, "the act of God, the king's enemies, fire, and ail and every 
other dangers and accidents of the seas, rivers, and navigation, of what 
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nature or kind soever excepted." The vessel, however, did not pro- 
ceed by the customary and usual course of passage, but departed there- 
from into certain places called the "East Swale" and Whitstable Bay, 
and while se out of her course was overtaken by storm and heavy seas, 
which wet the hme, causing the vessel to ignite and burn, whereby 
both it and the cargo were destroyed. The opinion of Tindal, C. J., 
is so apposite and cogent that I tàke the liberty of quoting from it at 
considérable lêngth. Two points are discussed, the first only of which 
is relevant hère. As to this, which was "whether the damage sustained 
by the plaintiff was so proximate to the wrongful act of the défendant 
as toform the subject of an action," the court says: 

"But the objection talien la that there is no natural or necessary connec- 
tion between the wrong of the master In taklng the barge out of ifs proper 
course, and the loss itself ; for that the same loss mlght hâve been occa- 
sionéd by the very same tempest, If the barge had proeeeded In her direct 
coursé. But, if this argument were to prevail, the déviation of the master, 
which is undoubtedly a ground of action against the ovcner, would never, or 
only under very peculiar circumstances, entitle the plaintiff to recover; for, 
if a ship is eaptured in the course of déviation, no one can be certain that 
she might not hâve been eaptured if in her proper course. And yet, In 
Parlièr V. James, 4 Campb. 112 (a), where the ship was eaptured whllst in the 
act of déviation, no such ground of défense was even suggested. Or, agaln, 
if the ship strikes against a rock, or perishes by storm In the one course, no 
one can prédlcate that sh^ mlght not equally hâve struck upon another rock, 
or met wlth the same or another storm. If pursuing her rlght and ordinary 
voyage; The same answer might be attempted to an action against a défend- 
ant who had by mistake forwarded a parcel by the wrong conveyance, and a 
loss had therejiy ensued; and yet tlie défendant in that case would undoubt- 
edly be llable. But we think the real answer to the objection Is that no 
wrongdoer can be allo*ed to aï)portlon or qualify his own Wrong ; and that 
as a loss has àctually happened whilst his wrongful act was in opération and 
force, and which is attributable to his wrongful àct, he cannot set up as an 
answer to the action the hare posslbllity of a loss, if his wrongful act had nev- 
er been done< It mlght admit of a différent construction if he eould show, not 
only that the same loss mlght hâve happened, but that it must hâve happened 
If the act domplalned of had not been done ; but there Is no évidence to that 
extent in the présent case." 

The doctrine seéms tb hâve the sanction of the lower fédéral courts. 
In Bond v. Cora, 3 Fed. Cas. No. 1,681, which invôlves an alleged de- 
parture of a vessel from the accustomed course, Washins-ton, Circuit 
Justice, has this to say : 

"Whether he (the freighter) be Insured or not, the owner of the vessel is 
responsible to hlm. If a loss happen In conséquence of the déviation. If so. 
then it is the owner of the vessel, and not the frelghter, who rlsks the value 
of the cargo as well as that of the vessel and freight." 

In Knox v. The Ninetta, 1.4 Fed. Cas. No. 7,913, which was also a 
case of a departure by the vessel by running into the river Piankitaiik, 
in Virginia, and taking additional cargo upon her deck, and also into 
Norfolk, by reason whereof she sprung a leak and the ship's cargo was 
damaged, Randall, District Judge, says: 

"ïhe greatest difflculty I hâve had in this case has been to détermine wheth- 
er this damage was occasloned by the f ault or improper cdnduct of the cap- 
tain in putting Into the Plankltank ; but, when I reflect that this was in 
violation of an express contract wlth the shlpper, who was put to considérable 
trouble and expense in order to obtaln the exclusive use of the vessel, I think 
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the party who violâtes such a eontract, and takes In additlonal cargo, without 
the consent of the flrst shlpper, assumes the rlsk and responsibility of an in- 
surer, and should tie liaWe for any loss tliat may afterwards occur." 

Referring to the conclusions thus reached, Mr. Parsons says: ''This 
we consider to be the well-settled rule of law." 1 Parsons on Shipping 
& Admiralty, p. 171, note 4. 

The weight of authority elsewhere seems to be to the same purpose. 
In Crosby v. Fitch, 12 Conn. 410, 31 Am. Dec. 745, the jury was in- 
structed that if the master of the vessel departed from the usual route 
in pùrsuing his voyage without reasonable necessity, and the loss of 
which the plaintiflf 'complained was occasioned thereby, the owner of 
the vessel would be liable, and the Suprême Court affirmed the ruling. 
In the S. D. Seavey Company v. Union Transit Company, 106 Wis. 
394, 82 N. W. 285, where there was a clear déviation, the court says : 

"Under Its eontract it (the défendant) had no rlght to adopt any method 
other than that speeifled foi- transportation and delivery of the goods, and, 
when it dld So, it became liable as an insurer for any injury that might re- 
suit by reason of its unauthorized act." 

So in Robertson v. N. S. Company, 139 N. Y. 416, 419, 34 N. E. 
1053, 1054, the court says: 

"It cannot be disputed that, if there was such a déviation as is clainied (a 
carriage by rail instead'of by boat), the défendant became an insurer, and 
thus respousible for ail loss and damage to the merchandise, even from un- 
avoidable casualty." 

Other cases which involve carriage by railroad by différent route 
than contemplated by the eontract of carriage are to the same effect. 
See Phillips et al. v. Brigham, Kelly & Co. et al., 26 Ga. 617, 71 Am. 
Dec. 237 ; Georgia Railroad Company v. Cole & Co., 68 Ga. 623 ; 
Merchants' Despatch Transportation Co. v. Moses Kahn et al., 76 111. 
520 ; Chicago Great Western Ry. Co. v. Dunlap, 71 Kan. 67, 80 Pac. 
34; Bibb Broom Corn Co. v. Atchison, T. & S. F. R. Co., 94 Minn. 
269, 102 N. W. 709, 69 L. R. A. 509, 110 Am. St. Rep. 361. Text- 
writers take a like view of the proposition. Carver, in his work on 
Carriage by Sea, § 287, says : 

"When a vessel has deviated from her proper course, the shipowner is not 
only liable for the delay, but he becomes absolutely responsible for any loss or 
damage to the gOods vphich may occur during the déviation, and which can 
be attribiited to it. He is not protected by the exception of périls in the eon- 
tract." 

Hutchinson in his work on Carriers (section 294) is equally explicit. 
He says: 

"So, if the carrier deviate without necessity from the regular and usual 
course, he will be held responsible for any loss which may occur, whether by 
the act of God or from any other cause. And it will not be compétent for him 
to show that, had he gone the usual and custoinary route, lie would in ail 
probability hâve encountered the same danger with the same conséquences. 
Nor will it avail him that, had he dcne so, the same misfortuue would beyond 
a reasonable doubt bave overtalcen him. Having been guilty of an inexcusable 
fault in the commencement of his undertaking, he takes the risk of ail the 
conséquences to its end, and the law will not permit him to say, when the 
loss happens, that the chances were that it would hâve happened in the same 
way and (rom the same cause had he done his duty. And it there be tvvo 



936 171 FBDEBAL REPORTER. 

routes, one of which Is more dangerous than the other, whieh Is known to 
the carrier, If he take the unsafe or dangerous route instead of the safer one, 
he takes the risk of loss by so doing." 

See, also, 1 Parsons on Shipping & Admiralty, cited supra. 

Without looking further, thèse authorities would seem to be conclu- 
sive of the question of the carrier's liabiUty for injury or loss arising 
by reason of the déviation from the agreed route of carriage, and this 
regardless of the question of the prpximity of cause. There is, how- 
ever, a well-considered Une of cases which clearly apply the doctrine 
of proximate cause where the carrier has been guilty of delay through 
négligence and the freight is injured or destroyed, whereas there would 
hâve been no injury had there been no delay. The application of the 
rule is based upon the ground that the carrier cannot reasonably an- 
ticipate the resuit of his delay, and that for aught he could possibly 
foresee promptness might expose the freight to the risk quite as much 
as delay. Hence it is held, using the language of the court in Hoadley 
V. Northern Transportation Company, 115 Mass. 304, 307, 15 Am. 
Rep. 106 : 

"In actions of this description the injury complained of must be shown to 
be the direct conséquence of the defendant's négligence. This is the only prac- 
tical rule which can be adopted by courts In the administration of Justice. 
It is not enough that the act charged may constitute one of a séries of anté- 
cédent events without which, as the resuit proves, the damage would not hâve 
happened. The légal damages which foUow any wrong are only such as, ac- 
cording to common expérience and the usual course of events, might reason- 
ably be antieipated. ïhe defendant's liablllty extends only to natural and 
probable conséquences." 

This was a case arising from delay in forwarding some machinery 
from Chicago, 111., whereby it was destroyed by the great fire of 1871, 
and of this the court further says: 

"The delay did not destroy the property, and there was no connection be- 
tween the flre and the. détention." 

Another case illustrative of the principle is Morrison v. Davis, 20 
Pa. 171, 57 Am. Dec. 693. A canal boat was delayed by reason of its 
being drawn by a lame horse. While on its voyage the boat was over- 
taken by an extraordinary flood, and wrecked, and its cargo destroyed. 
Had it not been for the delay, the storm would not hâve been encount- 
ered, but nevertheless it was held that the flood was the proximate, 
and the delay only the remote cause of the injury to the cargo, and the 
carrier was relieved of liability. But see Phila., etc., R. Co. v. Beck, 
125 Pa. 620, 17 Atl. 505, 11 Am. St. Rep. 924. In another case ana- 
logous to that — Daniels et al. v. Ballantine et al., 23 Ohio St. 533, 540, 
13 Am. Rep. 264 — the court says : 

"It (the unnecessary delay) constltuted a breach of the contract, and for any 
ii'jury naturally resulting therefrom the défendants were clearly responsible, 
but except by a conjunction, which there was no reason to antlcipate, and 
which was merely fortuitous, with a subséquent event, it had no agency in 
causing the loss of the barge. Of that loss the storm was the proximate and 
sufBcient cause." 

Other cases to the same purpose are Denny v. N. Y. C. R. R. Co., 
13 Gray (Mass.) 481, 74 Am. Dec. 645; Railroad v. Millsaps, 76 Miss. 
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855, 25 SoutH. 673; Herring v. Chesapeake & W. R. Co., 101 Va. 
778, 45 S. E. 322 ; Elam et al. v. St. Louis & S. F. R, Co. (Mo. App.) 
93 S. W. 851. The rule has furthermore been adopted by the fédéral 
Suprême Court in Railroad Company v. Reeves, 10 Wall. 176, 19 L. 
Ed. 909j where it was held that, "in case of a loss of which the prox- 
imate cause is the act of God or the public enemy, the common carrier 
is excused, though his own négligence or lâches may hâve contributed 
as a remote cause." While there are strong authorities averse to the 
rule hère adopted, I am bound by the précèdent of Railroad Company 
V. Reeves, and should follow it without reserve were the rule applica- 
ble to the f acts of the présent controversy. It will be noted, however, 
that thèse are ail cases where delay and not departure f rom an agreed 
route of carriage has been the contributing, but remote, cause of the 
injury complained of. But one case has been cited, nor hâve I dis- 
covered any other, which involves a déviation by explicit departure 
from the agreed course. I allude to the case of Souter v. Baymore, 7 
Pa. 415, 47 Am. Dec. 518. But the authority of that case is much 
weakened by the circumstance that, soon after the suit was brought in 
the State court, another was instituted in the fédéral court under the 
title of Knox v. The Ninetta, cited above, where it was held, as has 
been shown, that the carrier became an insurer, jnd the ship was ha- 
ble for any subséquent loss. In the course of his discussion of the 
cases holding pro and con as it concerns the liability of the carrier 
where his unnecessary delay has contributed, though remotely, to the 
injury, Mr. Hutchinson has this further to say (section 301) : 

"Nothing Is better settled than that in case of an unnecessary déviation the 
carrier will be liable, no matter what the immédiate cause of the loss may 
hâve been, because the law will trace the loss back to the flrst fault and will 
there fix the liability for it, even though the immédiate cause may hâve been 
some violent and unavoidable change or convulsion in nature. In other words, 
whenever the carrier attempts to évade responsibility for the loss by char- 
ging it to such a cause, he can be successfully met by showing the déviation. 
Ànd it is dlfflcult to understand why, if he is liable for a loss or injury in 
case of an Unnecessary déviation, he should be excused where he has neg- 
leeted to send the goods forward with rcasonable dispatch. In elther case 
there is a failure to comply with an obligation imposed by the contract of 
carriage, and it would seem that the same degree of responsibility should at- 
tach." 

Notwithstanding the divergence of authority as it relates to the ef- 
f ect of an unnecessary delay, there is, so far as I am at présent advised, 
a unanimity of authority as applied to a déviation involving a clear de- 
parture from the proposed route of carriage. In either case there 
is a breach of the contract of carriage. One is a breach rather of omis- 
sion, and the other is of commission. The one is a delinquency suf- 
fered; the other a positive violation by doing something else than 
that which was stipulated should be done. The wrong "ensuing" 
therefor in the latter instance is positive in character, and, while the 
party violating his contract is so in the wrong, he will not be heard 
to say that his wrongful act is not a contributing cause to the injury 
sustained, when, if he had not committed the act, the injury would not 
hâve ensued. And it seems to me more consonant with justice that 
the carrier who contracts to carry by a particular route, but notwith- 
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standing pfoceeds to carry by another and totally différent route, 
should stand responsible for any loss sustained to the cargo that woukl 
not hâve been sustained had it not been for the déviation, whether the 
immédiate cause of the loss was the act of God or some cause except- 
ed against in the contract itself. It does not seem right that the ship- 
per should lose in such an exigency. He is in no default, he is per- 
fectly innocent of any breach of the contract; while, on the other 
hand, had it not been for the wrongful carriage of his goods by an- 
other route, no loss would hâve been sustained. Should the shipper 
lose, or the one who committed thç wrong? It seems but reasonable 
and just that the latter should sustain the loss. If it were a case vvhere 
neither party was at fault, then the loss would fall upon the owner. 
There would then be in reality a loss without a wrong, and very natu- 
rally no reHef could be had on account thereof. 

Such being the law, it is nevertheless strenuously insisted that the 
carrier is relieved from liability by opération of sections 4282 and 4283 
of the Revised Statutes of the United States. Thèse sections hâve 
received ample construction, and hâve become well understood. The 
first exempts the owner from liability for any damage or loss occasion- 
ed by fire, unless it was caused by the design or neglect of the owner. 
Its application renders the owner liable for his personal acts only, not 
for the acts or négligence of his agents or employés. There must be 
Personal participation in the act of delinquency or omission leading to 
the loss. The latter section restricts the liability of the owner to the 
value of his interest ih the vessel where the damage is occasioned with- 
out the knowledge or privity of such owner. The loss might happen 
by the neglect, not by the design of the owner, and yet not be occa- 
sioned by his knowledge or privity ; négligence being of a broader 
scope than actual knowledge or privity. Such is the judicial construc- 
tion of thèse sections. Providence & N. Y. S. S. Co. v. Hill Mfg. 
Co., 109 U. S. 578, 3 Sup. Ct. 379, 617, 27 L. Ed. 1038; Craig v. Con- 
tmental Insurance Co., 141 U. S. 638. 12 Sup. Ct. 97, 35 L. Ed. 886 ; 
I.a Bourgogne, 210 U. S. 95, 120, 38 Sup. Ct. 664, 52 h. Ed. 973. 

Libelant avers that the steamship Indrapura was, by order and di- 
rection of said owners and managing owner, and with the full knowl- 
edge and consent of the Portland & Asiatic Steamship Company, and 
without maritime necessity therefor, placed in dry dock. This is tanta- 
mount to an averment that the déviation — the docking being équiva- 
lent thereto — was made with the knowledge and privity of the owners 
of the Indrapura, Where the carrier, however, has thus deviated, be- 
ing at fault, he becomes an insurer of the cargo which he has under- 
taken to carry, and, if any loss arises by reason of the fault, he cannot 
claim the benefit of the statute. Davis v. Garrett, supra, détermines the 
case by analogy. There the parties by stipulation exempted the car- 
rier from loss by fire, but the court refused to give the stipulation ef 
fect, seeing that the carrier was in the wrong. The language of Ran- 
dall. District Judge, in Knox v. The Ninetta, supra, is very explicit 
to the same purpose. I repeat it hère : 

"I think Isays the leamed .iudge] the party who violâtes such a contract, 
and. takes iu additional cargo, without the cousent of the flrst shipper, as- 
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sûmes the risk and responsibility of an insurer, and should be lisible for any 
loss that may af terwai'ds oecur." 

So it is said by Andrews, Judgç, in Maghee v. Camden & Amboy 

R. R. Co., 45 N. Y. 514, 523, 6 Am. Rep. 124 : 

"When a carrier accepts goods to be earried with a direction on tbe part 
of the owner, to earry them in a particular way, or by a specifled route, lie is 
bound to obey such direction ; and, If be attempts to perform his eoiitract in 
a riiannêr diffèrent from his undertaking, he becomes an Insurer, and cannot 
avail himseif of any exceptions in the contract." 

The légal effect of thèse sections of the Revised Statutes is to read 
them into ail contracts of aïïreightment, so that they become part and 
parcel of such contracts. But it was not intended, I présume, that they 
should be the more operative while the carrier is in fault than a stipu- 
lation of the parties themselves ta the same effect. So that the re- 
spondent being in fault by a purposeful déviation, he is not in a posi- 
tion to invoke the benefit of the statute. The ordinary rule holds the 
carrier responsible for injury or loss during carriage, and he is only 
exempt when he can show that the loss or injury was caused by the 
act of God. But, if he is himseif in fault, when the loss ensues, he 
cannot even claim this exemption ; _ and the case cannot be made 
stronger by the statute declaring the exemption from loss by fire where 
it is not attributable tp the carrier's personal négligence. In this view 
of tbe case, it would seem that thé respondent is liable under the allé- 
gations of the libel. There was a déviation, and while the respondent 
was purposely at fault the fire occurred. If it can be shown that the 
iire wouid hâve occurred notwithstanding the déviation, this would 
be a défense. But the burden is cast upon the respondent to maintàin 
that défense; or, in other words, respondent must show that his 
fault was not a contributing cause to the loss by fire. The principle 
is aptly atated by the authors of 7 American & English Encylopedia of 
Law, pp. 207, 208 : 

"It is the duty of the owner of a veasel, whether a gênerai ship or one char- 
tered for the spécial purpose of a particular voyage, to proceed, wlthout un- 
necessary déviation, in the course designated by the contract, or, if no par- 
ticular course is designated. In the cou»je cnstomarily taken by vessels making 
the designated voyage ; and the gênerai ■ rule is that for any loss sustained 
during an unnecessary déviation the ownpr of the cargo may reeover eom- 
meusurate damages. * * * It havlng been shown that a déviation was 
made, and that a loss occurred during such déviation, or, it seeins, thereafter 
on the voyage, the presumption arises that such loss was caused by the dévia- 
tion, and the shipowner to eseape liabllity must show that the loss nôt only 
might hâve happened, but must hâve happened, although the déviation had 
not bèen made." 

It foUpws from thèse considérations that the exceptions to the libel 
must bë ô'verruled. 
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GOODNOUGH MERCANTILE & STOCK CO. v. GALLOWAY et al. 
' (District Court, D. Oregon. July 19, 1909.) 
No. 4,831- 

1 Bankrttptct (5 303*) — Equitable Lien— Evidence. 

Evidence held to establish an agreement between complaînant and a 
banUrupt that complainant should bave security for advances of money 
and supplies to be made to the bankrupt from time to time to enable him 
to perform certain logging contracts, by a lien on the lumber manufac- 
tured and the proceeds thereof. 

[Ed. Note.— For other cases, eee Bankruptcy, Cent. Dig. § 4G2; Dec 
Dig. § 303.*] 

2. Sales (§ 233*) — Birx or Sale— Bona Fide PtrECHASERS. 

Bills of sale not properly acknowledged, and so net entltled to record, 
nrè Invalld as against persons wlthout notice, or Innocent purchasers for 
value. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. | 684; Dec. Dig. S 
235.*] 

3. Liens (§ 7*) — Equitable Liens. 

An agreement between complainant and a bankrupt that complainant 
should bave présent security on the timber covered by certain logging 
contracts, the legs eut therefrom, and the lumber manufactured from 
the logs, In return for money and supplies advanced, to enable the bank- 
rupt to complète his lumber opérations, constituted an équitable lien, ef- 
fective against ail save purchasers for value wlthout notice, under the 
rulethat.equity looks on thlngs agreed to be done as actually performed. 

[Ed. Note. — For other cases, see Liens, Cent. Dig. § 26 ; Dec. Dig. § 7.*] 

4. Bankruptcy (§ 267*)— Funds or Estate— Equitable Lien. 

■^Vhere complainant had an équitable lien on timber and lumber manu- 
factured by a bankrupt, the lien attached to a fund derived from a sale 
thereof In the hands of the bankrupt's trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 380; Dec. 
Dig. §■ 267.*] 

5. BANKRUPTCY (§198*) — Attachment Lien— Termination. 

Where no attempt was madé in a bankruptcy proceeding to reserve a 
prior attachment lien of a creditor for the benefit of the estate, as au- 
thorized by Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat. 565 (U. S. Comp. 
St. 1901, "p. 3450), and no order of the bankruptcy court was made to 
that endi the Ueii was dissolved by the bankruptcy proceedings. 
Dig. § 198.*] 

6. Bankbuptcy (§ 207*)— Attachment— Préservation. 

Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat. 565 (U. S, Comp. St 
1901, p, 34:30), authorizing the préservation of an attachment lien for the 
benefit of the estate, was designed only to préserve some i'nterest acquired 
by virtue of the attachment which would not otherwise pass to the bank- 
rupt's trustée, by vlrtue of, the proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, t)ec. Dig. i 207.*] 

7. Bankruptcy (§ 155*)— Interest of Trustée. 

A trustée In bankruptcy takes the bankrupt's property In cases unaffect- 
ed by fraud in the same condition that the bankrupt held It, and subject 
to the equltles thereon in the bankrupt's hands, except where there bas 
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been a conveyance or Incumbrance vold as against the trustée by some 
express provision in the act. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dlg. § 155.*] 

8. Bankbuptcy (§ 177* !•— Bills of Sale— Prioe Equitable Lien. 

Bills of sale, assignments, etc., executed by a bankrupt wlthin four 
months prior to the filing of the bankrupt's pétition, but to carry Into 
efCect a prior agreement for securlty for advances and supplies made more 
than eight mouths prior to the filing of the pétition, were not void be- 
cause made wlthin four months of the banliruptcy adjudication. 

[Ed. Note.— For other cases, see Banljruptcy, Cent Dlg. § 263; Dec. Dig. 
i 177.*] 

9. FEAUD8, STATUTE OF (§ 72*)— "INTEBEST IN LAND"— TiMBEE CONTEACTS. 

A contraet for the sale of standing timber, contemplating séparation 
from the soll wlthin a reasonable time, without any stipulation for the 
bénéficiai use of the soll, but with a mère license to enter and talîe them 
away, is not a sale of an "interest in land" within the fourth section of 
the statute of frauds, but Is a sale of goods only. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. § 117; 
Dec. Dig. § 72.* 

For other définitions, see Words and Phrases, vol. 4, p. 3700; vol. 8, 
p. 7691.] 

10. Fbatjds, Statute or (§ 63*)— Timber Contbacts— Assignment. 

Assignment of timber contracts, contemplating a removal of the timber 
within a reasonable time, need not be by deed. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. i 100; 
Dec. Dig. § 63.*] 

See, also, 156 Fed. 504. 

Ramsey & Oliver, for complainant. 
J. D. Slater, for défendants. 

WOLVERTON, District Judge. This is a suit for establishing a 
lien upon certain alleged trust funds now in the hands of the trustée 
in bankruptcy, and also upon certain timber contracts which hâve been 
heretofore assigned to the complainant. The facts, about which there 
is no dispute or controversy, are as follows : 

On September 87, 1901, Jackson Lewis sold, under written con- 
traet, to one G. W. Buck, ail standing saw timber of certain specified 
dimensions contained upon certain premises comprising 160 acres, 
with the right of possession of such premises for five years for logging 
purposes, and the removal of the timber; and on the same date Albert 
Lewis, by a similar contraet, sold to Buck the standing saw timber 
contained upon a certain other tract of land, comprising also 16.0 acres. 
On May 2, 1903, both thèse contracts were assigned, by separate writ- 
ings, by Buck to the complainant. 

On January 31, 1903, Buck executed and deiivered to complainant 
the following writing : 

"This Is to certlfy that I bave this day sold to G. M. & S. Co., of Elgin, Or„ 
1,588 logs, 332,100 feet of good merehantable timber. declved up on skidways 
at my sawmill, 8 miles N. W. of Elgin, at .$2.50 per M— Ç8;^0.25. For which I 
hâve received value in mdse. supplies furnlslied'my meu. This sale is gîven as 
collatéral securlty for advances made. G. W. Buck. 

"Witness: J. H. Compon." . 

*For other oaaet sec aam* topic & i nvubjib in Dec. te Am. Diga. 1907 to date, & Rep'r Indexe* 
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And on February 28, 1903, another writing, as follows: 

"This is to certifj' tbat I laave this day sold to G. M. & S. Oo. 145,660 
ft. logs '677 @ $2.50 per M — $30i.l5. Giveu as collatéral security ou a/o. 
The samë Delng decked lii'my mlUyard at the sawmill. G. W. Buek. 

"Wltness : ï. E. Smith." 

. Thi^. instrument bears date as of the year 1902, but the true date is 
1903. Both thèse instruments were filed for record in the recorder's 
office for Union county on April 7, 1903. 

On January 23d Buck entered into a contract with the Elgin Lum- 
ber Gompaiiy, whereby he agreed to sell to said company 4,000,000 
feet of lumber, the oùtput of his mill, at prices stated^ according to the 
quaHty of the lumber; the himber to be delivered by Buck into the 
lumber yard of the second party at Elgin, Or. Indorsed upon the 
back of this contract is the foUowing, bearing date April 16, 1903: 

"Geutlemeîi: Please pay to the Goodnough Merc. & Stock Co. ail money 
on the wlthln contract, and I will make settlement with them. G. W. Buck." 

The défendant Cecil Galloway is the trustée in bankruptcy of G. W. 
Buck, The bankruptcy of Buck was involuntary, the pétition having 
been filed on the 22d day of May, 1903 ; and the adjudication was had 
June 13, 1903. On the 7th day of May, 1903, the Bank of Elgin, in 
an action instituted in the circuit court of the state of Oregon for 
Union county against Buck, attached ail his right, title, and interest in 
and to ail the lumber and logs then on the latter's sawmill yard, and ail 
the logs eut and then in the timber, aiid also the timber contracts with 
Jackson and Albert Lewis. The sawmill was incumbered with' a first 
chattel mortgage in favor of one Jesse Hindman, and with a second 
mortgage of like character in favor of the First Bank of Elgin, Thèse 
mortgages were for a larger amount than the mill and property eov- 
ered were worth. Buck also had a contract with one George Smittle, 
entered into in September, 1902, whereby he purchased of Smittle the 
standing saw timber upon a certain other tract of land ; but this con- 
tract is not involved in the présent controversy. Buck's sawmill was 
erected upon the premises of Albert Lewis, as described in the said 
timber contract with him. On April. 16, 1903, Buck executed to com- 
plainant his promissory note for the sum of $3,850, covering advances 
made to Buck in the way of money to assist him in cutting logs from 
the timber, hauling the same to the mill, and manufacturing them into 
lumber, ând also in the way of supplies furnished to Buck and his em- 
ployés from complainant's store during the period subséquent to Sep- 
tember 1, 1902. On May 6, 1903, complainant and Buck had an ac- 
counting for money and supplies furnished in like manner from April 
I6th to that date, whereby it was found that the additional sum of 
$390,33 was then due from Buck to complainant. Subséquent to Gal- 
loway's appointment as trustée in bankruptcy of the estate of Bux;k, 
he sold the logs and tim^ber which Buck had on hând at the time ot 
'thé institution of bankriiptcy proceedings against him, and received 
therefor the sum of $2,873. Out of this sum Galloway bas paid the 
■çlairns pf laborers amounting t^p the sum of $705.57, leaying in his 
Thands a balancé of $2,167.43. This is' the fund upon which complain- 
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ant claims a lien, as well as upon the Jackson and Albert Lewis timber 
contracts. 

The real contention hère is concerning the nature of complainant's 
agreement with Buck, whereby that company claims a lien upon the 
fund, and whether it was sufficient in légal contemplation to impose 
any lien thereon or upon the timber contracts of the Lewises. This 
nécessitâtes a careful review of the testimony bearing upon the sub- 
ject. 

G. W. Buck testifies; as questioned, as follows: 

"Q. "VV'ere you engaged in the sawmlll business ttiere from about the iïrst 
of September, 1002, imtil sometime in May, 1903? A. I was. 

"Q. State whether or not you made any contract with the plaintiff about 
the Ist day of September, 1902, with référence to furnishing you supplies and 
money, ' etc., to asslst you In carrying on the sawniill business, and, if you 
made any such contract, state as nearly as you can what the contract was? 
A. Yes, I made such an arrangement. The arrangement I made was furnish- 
Ing, supplies and money when it was needed to pay for help in moving my 
mill from the old site to the new site and for manuf acturing the lumber the 
coming season. 

"Q. Who was to furnish thèse supplies when needed? A. The Goodnough 
Mercantile & Stock Company. 

"Q. To whom were thèse supplies and money to be furnished? A. To me, 
for the purpose of alterlng the sawmlll. 

"Q. Dld you at that time hâve any means of your own with which you 
could carry on such business? A. None to speak of. 

"Q. Did you run the mill under that arrangement between the Ist day of 
September, 1902, and some time in May, 1903? A. I did. 

"Q. State what the fact Is as to whether or not the plaintiff was to furnish 
you money and supplies to pay for cutting and hauliug logs and aiso to pay 
the expense of manuf acturing those logs Into lumber under the contract. A. 
Yes. 

'■Q. Did you at the tlmè you made that arrangement with the plaintiff owu 
and hold any contracts for purchase of timber and leases? A. I did. 

"Q. State what the agreement was between you and plaintiff made Ist of 
September, 1902, with référence to your payihg them or rei)aying them what 
they agreed to furnish you to carry on this sawniill business. A. The ar- 
rangement was that they were to hâve securities on the logs sawed and in the 
timber and on the logs in the millyard and on the lumber when it was manu- 
factured. 

"Q. They were to hâve security for what? A. For supplies aud money 
furnished in mauufacturing the same. 

"Q. Was there anythlng said in the contract or arrangement to which you 
referred as to thelr having or not having a lien on timber tliat you had con- 
tracted for to secure them for their advances made to you lu this contract? 
A. They \vas to hâve security on the standing timber which I had on a con- 
tract for ail moneys furnished to pay for same. 

"Q. Did this lieu on the timber apply only to the moneys furnished to pay 
for timber, or did it apply on supplies furnished to carry on the sawmlll 
business? A. Timber and supplies; th& security on the timber was to be 
given for supplies and money furnished to pay for the timber or labor. 

"Q. When you say that the plaintiff was to bave security on the timber, 
logs. and lumber, what do you mean by the word 'security'? A. They were to 
hâve the lien on it or a bill bf sale to secure them for the money advanced. 

"Q. How, according to this cpntract, vyere they to get their money out of 
property upon which was the lien or security? A. It was supjwsed to be 
manufactured in the lumber, and I had a contract for about 3,000,000 feet 
of lumber tè bè delivered to the Blgin Lumber Com])any at Elgin, Or., and 
this contract was assigned to G. M. S. & Co. and Whenever payments were 
due oh samé they was to collçct the money to the amount of my indebtedness 
to them at any time or other, supposed to be at tlie end of each mouth, atter 
folnmencing sawlug." 
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After stating that the bills of sale, being the writings of date Janu- 
ary 31 and February 28, 1903, heretofore alluded to, and recorded in 
the recorder's office, were màde to secure complainant for advances, 
he f tirther testifies : 

"They were made with the intention of carrying eut the original plan or 
contract ot glving security for what I got." 

The witness disclaimed any intent or purpose through such arrange- 
ment to secure the complainant: for advances- to hinder, delay, or in 
any manner defraud his creditors. On recross-examination, witness 
further states : 

"A. Thèse sales or assignments were made from tlme to time to corroborate 
any former contract or agreement wTilch might not be in proper form. 

"Q. Then, If I understand you, yôur contract with plaintif! was, In sub- 
stance, that you would from tlme to time secure them for thèse advances by 
giving them such bills of sale or assignments as they might require, and that 
in conformity with that agreement and at thelr request you executed aiid de- 
livered thèse bills of sale, the promissory note, and the assignment of thèse 
contractsî A. That is correct." 

And on redirect examination: 

"Q. Wàsn't it in accordance with the original contract made September, 
1902, that the plaintlfC. was to bave security or a lien upon the standing tlm- 
ber logs cùf, and the lumber mauufactured, to secure them for any nioney or 
supplies they should furnish you under that contract A. Yes, it was." 

On recross-examination the witness further states that thèse assign- 
ments and contracts were subject to their demand at any time, when- 
ever they asked it, after September of 1902. 

W. I. Dishman, the vice président of the Goodnough Mercantile & 
Stock Company, testifies: 

"Q. State what contract, if any, was made by your compàny plalntifC and 
the défendant G. W. Buck with référence to the company's furnishlng 
money and supplies to G. W. Buck. A. Well, we entered a contract that we 
were to hâve ail the security that he could give us in the way of contracts, 
timber contracts, and security, as I thought a second mortgage on the saw- 
mill, knowing that Jesse B. Hindman had a first mortgage, and he was to 
contract his lumber if possible and tum us the contract as security. If he 
failed to contract his mill eut of the year 1903, we were to take the lumber, 
sell it, and protect Jesse Hindman with as we supposed 25 cents a thousand 
on the mill eut, as we had the year before, 1902, and take our pay, and Mr. 
Buck was to haye the remainder, the way I understood it. 

"Q. What was he to secure you for 7 A. We were to hâve security for fur- 
nishlng him money and supplies to run his sawmill. 

"Q. Now, pl^se State what your company agreed to do for him and what 
he agreed to do with the way of security. A. He agreed to give us ail of the 
security that he had on our demand. We agreed with him that we would 
furnish him supplies and what necessary money that he would' bave to hâve 
tô run his sawmill, with the understanding that he was to get the same con- 
tract with the Elgin Lumber Company that he had the year before if pos- 
sible, and that we were to take Jesse Hindman in so much a thousand for the 
use of the mill. Didn't know how much that would be. Of course, it would 
be about 25 cents a thousand, what we paid the year before. 

"Q. What were you to hâve security on, if anything, for your advances? A. 
We were to hâve isecurity on those timber contracts, the contracts for lumber, 
providing he could get one, ai)d a mortgage on the mill, and we were to bave, 
the best I recollect, I don't belleve there was any personal property mentioned, 
1 wouldn't say, I think there wasn't. He had a little personal security, but I 
Uon't think it was mentioned. 
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"Q. Well, what Is tlie faet as to your having or not having a lien or se- 
enrity upon ail the logs eut and the lumber eut by this party if auything? A. 
He was to give us a bill of sale of logs, and lumber as on our deniand at any 
time that we asked for it, what logs and lumber he had. 

"Q. What did he give you the bill of sale for? A. It was for security for 
money supplies furnished on the contract." 

The witness continues: 

"A. According to our contract In September, Mr. Buck was to tum any con- 
tract that he could mabe with any parties over to us at our approval if the 
contract suited us as security on furnishing him money supplies to run his mill. 

"Q. Now State, if you can, why this order on the iDack of this contract, be- 
Ing plaintiff's Exhibit No. 1 plaintiff's proofs, was made to your company? 
A. Wel], it was sigued and turned over to us as security for supplies and mon- 
ey furnished Mr. Buck according to contract in September as security on con- 
tracts. 

"Q. If you know, state for what purpose Exhibit No. 4 of plaintiff's proofs, 
bélng a bill of sale dated January 31, 1903, by G. W. Buck, was made? A. 
Best of my recollection when we entered into this contract that Mr. Buck \^as 
to give us the bill of sale of ail the logs that was put in the yards at winter, 
the f ail and winter. I told Frank Smith one day that I hadn't seen any se- 
curity on that contract ; told hiin that he better look after it. He told me 
that he had seen Mr; B^ick, and that Mr. Buck had given him a bill of sale for 
the timber and logs. The first time I saw that contract was just now. I had 
just looked at it. 

"Q. If you know for what purpose bill of sale by G. W. Buck to your com- 
pany dated Februarj' 28, 1902, the true year being, as Mr. Buck explained, 
1903, for saw logs, being Exhibit No. 5 of plaintifiC's proofs, was made, please 
State for what purpose it was made. A. It was made for security. I seen 
Mr. Buck and told him I wanted him to fix it up according to contract. 

"Q. You hâve stated that you were given security. Please state what the 
security was for. A. It was given as security on contract entered in wIth 
Mr. Buck in September for supplies and money that we had furnished to him 
to run his sawmlU or logging camp." 

A little later the witness further testifies: 

"Q. State If you know for what considération the assignment of the Jack- 
son Lewis contract and lease, being Exhibit No. 2 plaintiff's proofs herein, 
was made to your company. I refer to written assignment dated May 2, 
1903, written on said Exhibit No. 2. A. It was assigned, turned over to the 
company as security for supplies and money furnished Mr. Buck on contract 
made in September, at our demand. 

"Q. State for what purpose the Albert Lewis timber contract and lease, 
being Exhibit No. 3 plaintiff's proofs herein, was assigned by said G. W. Buck 
to your company. I refer to the assignment in writing on said contract dated 
May 2, 1903. A. It was turned over to us as security for supplies furnished 
Mr. Buck and money on contract made in September, 1902, with Mr. Buck. 

"Q. In the contract to which you hâve testified made betweeu your com- 
pany and G. W. Buck about September 1, 1902, was there anythlug said or 
undorstood between the parties hereto as to whether or not your company 
should hâve a lien on said timber contract that Buck had with the Lewises 
and on any logs that might be eut and lumber manufactured therefrom? If 
so, state Virhat was said or agreed in regard thereto. A. Mr. Buck was to turn 
ovér those timber contracts, give us a bill of sale, logs, and give us bill of sale 
of that lumber that was eut at our demand any time. 

"Q. Under your contract with Mr. Buck, made in September, 1902, was 
he to hâve the right to sell any lumber or any of the logs or any of that 
timbef wlthout your approval or consent? A. He was not." 

The witness further testifies on cross-examination : 

"A. My contract, or our contract rather, with Mr. Buck along about Septem- 
ber 1, 1902, was that we was to hâve ail the lands on the standing timber, 
171 F.— 60 
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sawlQgs, and lumber as they was eut into lumber and ail the proiserty tliat lie 
had, mill and ail. We were to hold the liens on that property. and Mr. iUiek 
VFas to make us over thèse timber contracta and bills of sale and sawinill as 
securlty on thèse, on this uioney juid goods that we were furnishiug hlm froni 
the da,te ot" Septeuiber Ist, as securlty to secure the liens on ail this property, 
and he was to do it at our request any time, 

"Q. At any time you demanded this kind of seeurity for advaneements you 
liad made or were to niake he agreed to give it you? A. He give it to us right 
then. It was the understanding that we hâve a lieu on ail the property, ail ot 
it, from that date. 

"Q. Well, now, you say this w^as the understanding? A. It was the con- 
tract. . ; 

"Q. Or the côntract, please state the conversation you had as nearly as 
you ean remember it word for word, with Mr. Buck, including what he said. 
the exact language he used, and what you said, thé exact lauguage you used 
as nearly as you can remeniber it, not inclUding anything told you by Smith, 
or E^iiybody else. A. Well, Mr. Buck and I had a conversation. He came to me 
and asked me In regard tomoving his sawmill, and I asked hlm what se- 
curlty that he had to secure us in helping him move his sawmill, and he told me 
that he didn't know liow much he would ueed in movlng, how much money 
he w^ould need in moving his mill, as he hadn't got ail his lumber in from the 
old shedding, and that he would need a llttle assistance he thought, and that 
he would want some assistance to run his mill and get in, logs, etc. Af ter he 
had moyed there, and asked in a gênerai way what help he could get, then 
he went on to tell me he give us a lien on the timber on the Lewis lands, those 
lauds on his, on ail his property, his sawmill, the whole thing, I rather think 
I asked hlm what it was, I aln't sure as to what he said about it, as to what 
it was, those timber contracts I i-ecolleet that very well and the sawmill, and 
I rather thpught there was something said about some horses and cow^s. I 
ain't sure about that. ■ 

"Q. Among other things; he was to give you a second mortgage on the 
sawmill, I believe you testified? A. I asked Mr. Buck that question, and he 
told nie that if he was going to pay Jesse Ilindmau's mortgage o£E that year. 
and he said thàt he didn't hardly think he could, but he could make arrange- 
ments with Jesse to carry that over, I don't know what aniount It would be, 
naturally supposing that we would bave a lien on the mill." 

PerhapS a clearèr statêment of the alleged agreement for a lien is 
made by Frank E. Smith, who was secretary of the complainant Com- 
pany. He testifies as follows : 

"Q. State #hàt Contract was niade, if you know, betwcen the plnlutift in 
this action and G. W. Buck about the Ist day of Septeniber, 1902, in relation 
to plaintiff's furnishnig supplies or money to Buck to enable him to carry on 
the sawmilling business, A. Well, aloné about the last of August or fii-stof 
Pepteniber, Mr. Buck asked us if we woiïld f uniish him supplies and money 
to move his hiill and eut logs and lumber for tho comhig' season. He said 
that he had some lumber left at his old sètting. He bought the timber from 
the Lewises. Said he would turn us over the lumber, that he had left from the 
old settiug,' that was going to the Elgin Lumber Company, on tlie old con- 
tract, and for the supplies and money furnished he would give us seeurity on 
the logs and the timber land that he had got from the Lewises, and tlie tim- 
ber that would go into the mill. 

"Q. What did the plaiutiff do with référence to liis offer as to accepting it 
or not? A. It \vas agreed that it would be doue in that way. 

"Q. What was there said in that agreement, if an,ythiiig, witli regard to 
plaintiff's having or not having any lien upon the lumber that should be mauu- 
factured from the timber? A. Aloug with the agreenlent was the condition 
that Mr. Buck was, if possible, to sell his lumber to tlie Elgin Lumber Com- 
pany, as he had done the year before, and that if that contract that he wo'uld 
make was acceptable G, W. Buck was to turti the proceeds of tiiat contract 
to us, and if not we would handle the lumber ourselves or in some other man- 
ner. . • .,■,,! 
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"Q. Under the contraef betwe.wi Buclc and tlie coiiipany, vvas he to Ijave the 
absolute right to sell the pUoperty wlthout the consent or approval of the Com- 
pany or not ? A. Why, the ^nuderstandirig was that auy coutract that he made 
that we considered safe and that there was a fair marglu of profit would be 
acceptable to us. 

"Q. Under the contract referred to, to whom were the proceeds of the sale 
of lumber to be pald? A. Under the contract the laoney was to be turned over 

(O U8. 

Q. State. what the fact Is as to whether or uot that Buck and plaintiff 
Company went ahead and operated under that contract. A. We dld. 

"Q. How much did the plaintiff company advance In the way ot" money and 
supplies and furnish money Under sald contract betweeu the Ist day of Sep- 
tember, 1902, and the 7th day of May, 1903, if you know? A. $5,188.74, it 
figures out. 

"Q. How much of that dld Mr. Buck pay during that tlme, and how dld he 
make payments? A. He pald $948.41. There wus some ties tunied in, and 
there was «ne payment of, $680 comlng from,the sale of hls lumber he had at 
his old setting, and he sold us I think 12 lots! There was a crédit there of 
$165.60. There was some aggregate amounts that made the total $948.41. 
The amounts were credlted between September Ist and May the 7th. 

"Q, What balance does that leave due from G. W. Bucic to the company? 
A. It made a total balance of $4,240.33. He had giyen us a note for $3,850, 
along about the mlddle of April, and the book balancé above that note on 
May the 7th was $390.33. , 

. "Q, Thls payment made as the proceeds of lumber to which you hâve re- 
ferred, was for lumber that he eut pripr to September 1, 1902, was it not? 
A. ïes, it . was eut bef ore September Ist. 

"Q. Under the contract between the plaintiff and G. W. Buck to which yon 
hâve testified, was the lien the plaintiff was to hâve on the property of said 
G. W. Buck to extend to. ail. the logs and lumber that he would hâve at the 
mill during the seasou of 1903i or dld it exteud only to a part? A. It extended 
to everythihg' that would be eut that seasdn. 

"Q. Weré you présent at Elgln when Mr. G. W. Buck made a wrltten as- 
signmenf t>f the Albert Lewis contract aud lease, and the Jackson Lewis con- 
tract and lease, which are marked Éxhibits No. 3 and 2 of plaintlff's proofs 
herein; sald wrltten assignmeiits on sald coptract bearing date of May 2, 1903? 
A. I was àt Élgln at the time. 

"Q. Were you présent when thèse two timber contracts with the wrltten 
assignments thereof were dellyered by Buck to plaintiff company, if they 
were delivered? A. I thinji they were delivered to Mr. Dishman. 

"Q. Were you there wheij it was done? A. Yes, ï was at Elgin when it 
was done. ' ' ' 

"Q. Do you know for what purpose Mr. Buck asslgned thèse two timber 
contracts to the plaintiff? A^ It was in fulfiUment of his contract made along 
about the Ist of September in regard to security to be given us. 

"Q. Do you know for what jjurpbse or what security the two bllls of sale 
that bave been referred tp in your examination were made and delivered by 
G. W. Buck to the plaintiff company? A. Thej* were made In fulfiUment of his 
contract which was made about the Ist of September for security for' money 
and supplies fumished. . , . , 

"Q. State, if you know, for what purpose tljé orderw'as made by G. W. 
Buck to the Elgin Lumber Company, tb pay the moiiéy on the money to be 
due on the Èlgln Lumber contract; marked ExShlbit No.' 1 of plaintlff's proofs 
herein, being the wrltten order indorçed on said Elgin contract bearing, date <Jf 
April 16, 1903, A. That was also in ifulflllment .pf Jil^ .contract made in Sep- 
tember." ... .' . ,, 

And on cross-examination the witness f urther testifies : 

"Q. ^11 the;se bills of sale, assignniMits of contracts, and the exécution of 
t^iis promlssory note were in. fulftllroent of the contract you made witli Mr. 
Buck in September, 1902, were they liotî Ai Yes/aecording to tùe agfèeméttt 
liafle af.t^atitlmç. : ' " , ; ■;,:ri' ■ :• , ,: . 



948 . . ITl FEDERAL EEPORTEB. 

"Q. In other words, at that tlme It was agreed between you people and 
Mr. Buck that he should give you such security at any tlme you demanded? 
Is that what you mean, by thèse asslgnments and bills of sale havlng beeu 
executed and dellvered in fulflUment of the contractî A. Partlally so. His 
contract called for him furnishing us security on the lumber and legs and the 
standing timber for what material and supplies and cash we furnlshed as hls 
work progressed, and whenever he made a contract for his lumber that con- 
tract was to go to us, and the money was to be recelved on that contract for 
the sale of his lumber. to liquidate hls account wlth us. 

"Q. And in fulflUment of that agreement you had hlm exécute to you, or 
he dld exécute and dellver to you, the asslgnment of the contract wlth the 
Blgln Lumber Company for. the sale of his lumber and of the two Lewis con- 
tracte and the two bills of sale, that are ail in évidence as exhlblts in this 
case? A. Tes, sir." 

And further: 

"Q. Is it not a fact, Mr. , Smith, that at about the tlme you secured thèse 
bills of sale and the assigûïaent bf this lumber contract wlth the Elgin Lum- 
ber Company, that you had lèarned by investigation and talks with other' 
credltors of défendant Buck that hè was liable to bave trouble, and that thèse 
bills of sale and the asslgnment of this lumber contract weré taken for the 
purpose of securlng yourselves against wiiat you considered the probable at- 
tempts of other creditors to get their claimsï A. It was done in accordance 
with the agreement and contract. We had been paying credltors right along 
for what he owed thèm, and we knew that there were no others only Jesse 
Hlndman and the First Bank of Elgin, and they were secured with a mort- 
gage on the mill. There was no talk of other creditors givlng any trouble 
whatever." 

From this te.stimony — aiid there is nothing in the record to counter- 
act it — I think it appears, not so definitely as it might, but with suffi- 
cient précision, that the . understanding and agreement between Buck 
and the complainant Company was that the complairtant should hâve se- 
curity f or thè advances in, money and supplies, which it agreed to make 
from time to time as needed by Buck, and that that security should con- 
sist in the timber contracts, the logs eut from the timber, and the lum- 
ber manufactured frorn the logs. The mill was also included with the 
other property. It waS subsequently ascertained, however, that the mill 
was mortgaged to Jesse Hindman and the Elgin Bank for as much as 
it was worth, and was there fore worthless as additional security, and 
no furthèr attention was paid to that property by the complainant. 
There is a suggestion that the pùrport of tîie agreement was that the 
security should be given when asked for, in the future, as the occasion 
might arise; but the better interprétation seems to be that it _was 
agreed that the complainant should then hâve security upon the prop- 
erty desig^ated, and that the future transfers and assignments should 
follow in pur,suance,df s.tiçh. agreement, 'and in furtherance thereof. It 
was upon I that considération alone that th§ company agreed to make 
the advanceS'to aid Buck in carrying on the mill business; otherwise 
Buck wbuld hâve been unable to eut' the logs and manufacture the 
lumber, the proceeds of which constitute the especial subject of this 
litigation. The subséquent conduct and acts of the parties point to this 
Undergtanding of the agreement as the one intended. 

■Ôn'January 31, 1903, thè bili of sale was given upon certain logs, 
and on February 28th foUowing another bill of sale was executed with 
the apparent purpose of carrying into efïect the original agreement. 
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It developed later that thèse bills of sale were not properly acknowledg- 
ed, and hence were not entitled to record, so that, as to third parties 
without notice of their existence, or innocent purchasers for value, 
they were without efifect as an incumbrance upon the property describ- 
ed ; but, what is more aignificant, it was agreed at the time that Buck 
should not sell or dispose of any of the lumber without the approval of 
the Goodnough Mercantile & Stock Company. Later, on January 23d, 
a contract was entered into with the Elgin Lumber Company for the 
purchase by that company of the output of the lumber from Buck's 
mill. This did not meet with the approval of the Goodnough Mercan- 
tile & Stock Company until there was a modification by the Ëlgin Com- 
pany agreeing to pay an advance of $1 per 1,000 on certain kinds of 
the lumber covered by the contract. Later, when the adjustment was 
made, to wit, on April 16th, an order was indorsed upon the contract 
to pay the Goodnough Mercantile & Stock Company ail money falling 
due from deliveries of lumber under its terms. Somewhat later the 
two timber contracts were assigned to the complainant, and, as wit- 
nesses say, in pursuance of the original agreement on the part of Buck 
to secure the complainant for the advances of money and provisions 
to Buck and his employés, to enable Buck to carry on the logging and 
milling business. 

It should be remarked that, at the time the principal agreerrient was 
entered into, the logs had not been eut, or at least in large proportion, 
nor was any of the lumber manufactured ; but Buck possessed a po- 
tential interest therein, having the timber contracts. The complain- 
ant's reimbursement was to corne from the proceeds of the prôduct of 
the timber, so that the contract appears to be a perfectly natural one 
to make under the circumstances ; Buck being otherwise involved. 
Aside from this, there is a positive equity in the idea that complainant 
should be secured in its advances, which enabled Buck to produce the 
logs and lumber, the proceeds of which now constitute the subject of 
controversy. The agreement that the Goodnough Mercantile & Stock 
Company should bave security— that is, a présent security upon the 
property — -constituted an équitable lien, which attended the property, 
the timber in the tree, the logs eut therefrom, and the lumber manu- 
facured from such logs, and was effective against ail others, save such 
as might bave purchased for value, without notice or knowledge of 
the existing contractual relatiqns between Buck and the complainant. 
"Equity looks upon things agreed to be done as actually performed/' 
Buck having agreed that the complainant should be secured for the 
advances upon certain and definitély specified property, equity will, for 
the purpose of making the contract effective, deem that the security 
Was actually given, and so treat the transaction. By virtue of the 
agreement therefore the coinplaînant àc(^[ilired an équitable lien upon 
the property designated, and that lien attends the fund in the hands of 
the trustée in bankruptcy uhlessdisplaced by the attachment proceed- 
ing inaugura ted by the First Bank of Elgin, or in some way by the 
bankruptcy proceedings. See Hauselt v. Harrison, 105 U. S. 401, 26 
L. Ed. 1075, and the décision rendered in the case at bar, on demurrer 
to the bill. (D, C;) 156 Fed. 504i 
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Much testimony has been addùced with a view to showing that the 
First Bank of Elgin had notice of the agreement between Buck and 
complainant, whereby the latter was accorded a Hen upon the property 
concerned;' but that inquiry is rendered irrelevant on account of tlie 
dissolution of the attachaient following the assignment in bankruptcy. 
Section 67fof the act of bankruptéy (Act July 1, 1898, c: 541, 30 Stat. 
565 [U. S. Cpmp/St. 1901, p.: 3450]) is effective to so' dissolve the at- 
tachment. There is provided in that subdivision a raethod whereby 
the lien of attachment may in proper cases be preserved for the benefit 
of the èstate.' This mày be done by order of the court on due no- 
tice. No attempt, however, was made in the bankruptcy proceed- 
ing to so préserve the attachment lien of the bank for the benefit 
of the estate, i and no such order of court has beeii made within the 
purview of the act, and hence it cannot be insisted that the attachment 
lien still exists for any purpose. The statute wasdesigned to préserve 
some interest acquired by virtue of the attachment, which would not 
pass to the trustée by virtue of the bankruptcy proceeding. To illus- 
trate, it is said in Thompson v. Fairbanks, 75 Vt. 361, 56 Atl. 11, 104 
Am. St. Rep. 899 : 

"If there Is no other lleH on the property, tliere can be no occasion for 
such order, tor, on the dissolution of the attachment, the property, unless 
exempt, would pass to the trustée anyway. It Is only wheii tlie property for 
sonie reàson may not otherwïfeé pass to the trustée as a part of the estate 
that sùeh order Is necèssary." 

Jf the property passes at any rate to the trustée, there is no necessity 
for înyoking the order of the court. The attachment being dissolvecï, 
the ti-ustee' is not f urther embarrassed in his settlement of the estate. 
It is thçr.efore for preserving some interest that the attaching créditer 
has acqtiïrçd for the beneiét of the eètate, that would not otherwise pass 
to the tfustee, that the court's order may be brought into réquisition. 
First National Bank v. Çtaake, ?02 U. S. 141, 26 Sup. Ct. 580, 50 L. 
Ed. 96'î'. Such is not the casé at- bar, as the property passes to the 
trustée in àhyevent, whether there was a previous attachment of it 
or 'not.,'. :> > 

Thenext inquiry is whether the trustée in bankruptcy takes by any 
bettér of supérior right ùr title than the bankriipt possessed immediate- 
ly precedjrig.the assigniiiènt. This question has bécome finally settled 
by.reçérit décisions of the Suprerhe Court. In Thompson v. Fairbanks, 
1.^6 tJ,;S, 516, 526, 25 Sup. Ct. 306, 310, 49 L. Ed. 577, the court uses 
this jknguage : ;/,' , ' ',:" 

"U:^4er the présent bA^kpupt, act, the trustée ta&s the property of the 
babkrtfpt, in cases unaff^ctèd by fraiid, lii thé same plight and condition that 
the baiifcrùpt- hlmself hêld It, ànd subject tO ail the: equlties linpressed upon 
It iM the hands of the.baokrupt, exoejit Ip cases whesrç there lias been # con- 
veyance-ipr Incumbraactjof the property which 1^ yoi4 as àgainst the trustée; by 
some positive, provision of /the act." 

The priïiciple is strongly reaffirmed in 'York Manufacturing Co. v. 
Cassdl, 201 U.' S. 344v Sô-Sùp. Ct. 481, 50 E.: Ed: 782, where the later 
authorities are cît'ed. See,;also, Hewiit v., Berlin Machine Works, 194 
U. S. 296,.24,Stip; Ct..690y48;E. Ed;î986. : 

It should be observed that the twoJbills' of; sale and the assignments 
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of the timber contracts, as well as the lumber contract by Buck to the 
Elgin Lumber Company, and the indorsement of the order thereon re- 
quiring the payment of the price of the lumber sales to the complain- 
ant, were ail made within four months of the filing of the pétition in 
bankruptcy. Thèse were ail made, however, in pursuance of the orig- 
inal contract or agreement under which the complainant advanced the 
money and supplies, which was enter ed into more than eight months 
prior to the filing of said pétition. Thèse bills of sale, assignments, and 
the lumber contract and the indorsement thereon, were not therefore 
void as being made within four months of the assignment in bank- 
ruptcy. Sabin v. Camp (C. C.) 98 Fed. 974; Thompson v. Fairbanks, 
supra. 

Incidentally, the question has been presented whether the right to 
eut and remove standing timber is an interest in land which must be 
transferred by deed. In regard to the question, "it is now very gen- 
erally recognized," say the authors of the American & English Ency- 
clopedia of Law (volume S8, p. 541), "that a contract for the sale of 
trees, if the vendee is to hâve the right to the soil for a time for the 
purpose of further growth and profit, is a contract for an interest in 
land, but that where the trees are sold in the prospect of séparation 
from the soil immediately or within a reasonable time, without any 
stipulation for the bénéficiai use of the soil, but with license to enter 
and take them away, it is regarded as a sale of goods only, and not 
within the fourth section of the statute." 

Under this rule the timber contracts were subject to assignment 
without the observance of the formalities of a deed. 

It foUows from thèse considérations that the decree must be for com- 
plainant for the balance of the fund arising from the sale of the logs 
and lumber now in the hands of the trustée, after deducting the amount 
expended for labor claims; and it will be further decreed that the 
complainant has a lien upon the Jackson and Albert Lewis timber con- 
tracts, which should be sold to satisfy its demands. 
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VICTOB TALKING MACH. CO. v. SAME. 

(Circuit Court, E. D. New York. August 7, 1909.) 

1. Tbade-Maekb and Trade-Names (i 58*)— Infbingement— Imitatioît. 

A red seal or label, containing a trade-mark, placed in the center of 
a talking machine dise record, Is not imitated so as to give the maker 
a remedy in equity for infringement of trade-mark by reason of the plac- 
Ing by another manufacturer of a label in the same place on his dises, 
or because it is surrounded by a red band, where it has no other re- 
semblance to complalnants'. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. |§ 66, 67; Dec. Dlg. | 58.*] 

2. Tbade-Mabks ànd Tbade-Names (§ 67*).— UNFAni Compétition— Right 

TO Maintain Suit. 

The fact that an article la madé under a patent, and that the manu- 
facturer might hâve a remedy against another manufacturer for Infringe- 

.'^For.otber casée see same topic & i numbebIh Dec. & Am, Digs. 1907 to date, & Bep'r laâezea 



952 171 FEDERAL REPOETEK. 

ment of siich patent, does; ^ot preclude him from maintalnîng ff' suit 
agaiiist such manufacturer for unfair compétition. 

[E(î. Note. — For ôther cases,, see Trade-Marks and Trade-Names, Cent. 
Dig. S 78 ; Dec. Dig. § 67.* ' 

Unfair compétition, see notes to Scheuer v. Muller, 20 O. C. A. IGô ; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

S. INJUNOTION (§ 84*) — SUB.TECTS OF PROTECTION— PEOPEETY KIGHTS. 

Complalnants manufacture, under patents, dise records for use In ma- 
chines for tlie reproduction of sound coiitalnlng records of vocal and 
Instrumental muslc orlginally rendered by artlsts of distinction, who re- 
ceive payments and royalties from complalnants. Défendant made and 
sold records contalnlrig the same songs or muslc, advertlslng and claim- 
ing them to be dupllcatés of the orlglnals, equal to them in ail respects, 
and sold at one half the priée. Such records were made by taking a 
matri^ç from one of the commercial records of complalnants from which 
copies were made. Eeld, that aslde from any question of Inf rlngement 
of trade-inark or Imltatioù ôf label, or déception of the public, complaln- 
ants were entltled to relief In equity by Injunction to restraln the sale 
of such copies as a wrongful appropriation of thelr property. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. § 74 ; Dec. Dlg. 
§ 34.*] ■ '' 

4. Injunction (§ 114*) — Parties. 

To such a suit the artlst whose muslc Is reproduced, and who re- 
celvés a royalty on the number of records sold, is not a necessary or an 
Indispensable party. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. § 202; Dec. 
Dlg. § 114.*] 

5. Monopoles (§ 12*) — Fédérai, Anti-Tetjst Act— Contracts Pkohibited. 

An agreement betweea competing manufacturers to maintain the priées 
of thelr respective products may not be In restralnt of trade nor wlthin 
the prohibition of the fédéral anti-trust law (Act July 2, 1890, c. 647, 26 
' Stat. 209 [U. S. Comp. St. 1901, p 3200]). 

[Edi Note. — For other caSes, see Monopolies, Cent. Dlg. £ 10 ; Dec. 
Dlg. t 12.*] 

In Equity, 

Ralph L. Scott (Philip Mauro and C. A. L. Massîe, of counsel), 
for Fonotipia Limited and Columbia Phonograph Co. 

Horace Pettit, for Victor Talking Mach. Co. 
Waldo G. Morse, for défendant. 

CHATFIELD, District Judge. The présent cases hâve been heard 
upon a record consisting of pleadings and affidavits presented orig- 
inally upon a motion for preliminary injunctions and by stipulation 
made the record and testimony on final hearing. The two actions 
involve substantially the same principles and can be disposed of to- 
gether, the slight différences between the positions of the parties, and 
certain questions peculiar to the allégations of each complainant, be- 
ing capable of statement and détermination in connection with the 
main issues, which are alike in the two suits. 

The complalnants at the présent time are producing and putting 
upon the market records of vocal and instrumental music, for use 
upon machines for the reproduction of sound, and constructed in a 
form suitable for opération with thèse records in the flat and circular 
or dise form described in the patent to BerHner, No. 534,543, Feb- 

*For other cases see same toplc & { ncmbeb in Dec. & Am. Digs, 1907 to âate, & Rep'r Indexes 
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ruary 19, 1895 (Victor v. Amer. Grapho. Go., 145 Fed. 350, 76 G. G. 
A. 180), and Jones, No. 688,739, December 10, 1901 (Amer. Grapho. 
Go. V. Universal Go., 151 Fed. 595, 81 G. G. A. 139). It is unneces- 
sary to consider in détail the machines made by either company, fur- 
ther than to say that those manufactured by the complainant the Vic- 
tor Talking .Machine Gompany are known generally as the "Victor 
talking machines," and those put upon the market by thé Golumbia 
Company are called "graphophones," and the dises described can be 
interchangeably used upon either type of instrument. 

The dises themselves, as at présent made, are of some such sub- 
stance as hard rubber, and are said to be made by causing the music 
to be sung or played into' a receiving instrument, which records the 
waves of sound upon a dise properly prepared, which, in turn, by an 
electroplating process, is used to yield a matrix of métal. From this 
matrix numberless reproductions, substantially duplicates even in mi- 
nute détails of the original record, are produced by processes perfect- 
ed by each company, and thèse reproduced dises, when used upon the 
talking machine or graphophone, turn back, by means of the diaphragm 
of the instrument, the lines of the record into sound waves, which 
are the équivalent of those originally sung or played. 

In the casé of the Victor Gompany, the dises sold by it within the 
United States are plainly marked with notice of the patent, and also 
with notice that the dise is sold for use only upon a talking machine, 
for the reproduction of sound. The price àt which the dises are to 
be sold is also printed upon each dise, and the maintenance of this 
price is made a condition of the sale under license. Thus actual no- 
tice is given to each purchaser or user of the Victor Gompany's dises, 
of the conditions ûnder which they bave been sold, and that the ar- 
ticle has to do with a patented product. It also appears that a com- 
pany was organized in Ganada by Berliner, who had previously as- 
signed his patent to the Victor Gompany, and the Berliner Gompany, 
Ivimited, of Ganada, has for a number of years been furnished with 
matrices of the Victor records, and has put upon the market and sold 
dises reproduced from thèse matrices, bearing similar license notices 
to those used by the Victor Gompany of this country. 

The Fonotipia Limited is a British corporation, and the Golumbia 
Phonograph Company is a corporation organized under the laws of 
West Virginia; the Fonotipia Limited conducting business in Eng- 
land, and in Italy, Germany, and other places on the Continent of Eu- 
rope, while the Golumbia Phonograph Gompany carries on its busi- 
ness within the United States. 

It appears that both companies produce sound records in dise form, 
and manufacture and sell the duplicates or commercial records in large 
quantities. By agreement the Fonotipia Limited has contractée with 
the Golumbia Phonograph Gompany that the latter should hâve with- 
in the United States and Ganada the exclusive right to make, or cause 
to be made, to use, and to sell dises originally recorded by the Fono- 
tipia Limited in Europe. The Fonotipia Limited furnish matrices for 
this purpose; the Golumbia Phonograph Gompany paying a royalty 
therefor according to the number of duplicates manufactured, and 
ia addition paying the royalty to be accounted for to the artist orig- 
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itially inaking the record,' at the rate of the contract by that artist 
with the Fonotipia Limited. The Columbia Phonograph Company 
further agreed not to export any of its records out of the United States 
or Canada. It also appears that ail three of the complainant com- 
panies hâve invested large sums of money in building up their busi- 
ness, and in connection with their business the Victor Company has 
established a very large plant at Camden, N. J. Each of the corn- 
panies named has advertised extensively and at great expense. 

Particular attenjiion has been called.to the trade-mark of the Vic- 
tor Company, which, both as a trade-mark and as an advertisement, 
in the shape of a dog listening to the sounds from a talking machine 
horn, and labeled "His master's voice," 'hàs become familiar to the 
public. Themethods employed by ail of the complainant companies, 
the uniform care and excellent reproducing qualifies of their products 
(both machines and records), has educated the public to expect the 
successful reproduction of music of ahigh standard of quality in the 
reproduction, and, as shown by the record, the grade of goods pro- 
duced by the complainant companies upholds the standards which 
they hâve established. The public is protected in its purchases by the 
evenness and excellence of the output. 

In addition to the expense and the rights represented by the busi- 
ness indicated, ail three of the complainant companies hâve entered 
into separate contracta with individual singers and musicians, and 
particularly in the case of singers under contracts with the so-called 
"Grand Opéra Companies" of New York, Paris, L,ondon, Berlin, Mi- 
lan, etc. Under thèse contracts with artists able to command large 
priées, the initial cost of producing the record is great, and the com- 
panies are under an agreement to pay a royalty for each record pro- 
duced from the original matrix, thus furnishing a continuing contract 
and expense, of which the benefît is going to the singer. 

It may be remarked that the défendant has answered, claiming that 
each of thèse singers is a necessary party to this suit, inasmuch as 
their contracts are aflfected; but it need only be said that they are 
neither necessary nor indispensable parties, for the reason that their 
contracts are entirely dépendent, upon sales, and they are interested 
in the présent questions only in the sensé that their profits would be 
greater or less as sales increase or diminish. The court must also 
take into account, in any such matter as the présent, fiot only questions 
of public policy, but questions of public benefît, and it is évident, from 
the common use of various forms of talking machines or phonographs 
and graphophones, that the better class of music is brought within 
the observation and study of many persons who would hâve neither 
time nor opportunity to become familiar with it in other ways. The 
reproduction of songs by famous singers and artists is both educa- 
tional and bénéficiai to the people as a whole, and the court cannot 
but take notice of the fact that such music has an educational side, 
and appeals to substantially every one, even though they be uncon- 
scious of this resuit. 

The défendant has been connected with the business of selling 
phonographs and sound producing machines for a number of years. 
He is shown by the record to be more or less familiar with the busi- 



FONOTIPU LIMITED V, BKADLEY. 955 

ness and to be at présent acting as sales agent for a corporation call- 
ed the Continental Record Company, which is stated in the papers 
of incorporation to hâve its home office at New Baltimore, N. Y. The 
records show that at New Baltimore no plant or office is maintained, 
but that the company has a local attorney or représentative to corn- 
ply with the requirements of the law. In New York City the only 
address shown by the testimony as that of the Continental Record 
Company is the address contained in a bill for certain dises purchas- 
ed by a représentative of one of the complainants ; the gênerai lit- 
«rature of the Continental Record Company giving mer'ely New York 
City as its location. The address shown upon the bill referred to, 
No. 147 West Thirty-Fifth street, is an office building occupied by 
a storage company, and the testimony does not show that any sign 
or other indication of occupancy by the Continental Record Company 
is displayed. The défendant Bradley, the agent for this company, 
claims in his testimony to hâve no interest in the business of the Con- 
tinental Record Company except as its selling agent ; but ail alléga- 
tions as to the history of the business, the production of the records 
in question, and the source from which thèse records were purchas- 
ed, is dépendent upon the testimony and affidavits of Bradley alone, 
he being the only affiant or witness. We hâve therefore no more in- 
formation about the Continental Record Company and its business than 
that which its selling agent has furnished, and what has been discov- 
ered by those investigating on behalf of the complainants as above 
set forth. 

The défendant has been for some months advertising by circular 
letter and in other ways his ability to Sell records of the Continental 
Record Company, stating in thèse advertisements that the records 
are sold at priées not more than half those now charged for the orig- 
inal records. The advertisements claim that the records themselves 
are ptessed upon the very highest class of material finished equal to 
the original, that the character of the record itself is identical with 
the original record, and that experts who hâve listened to samples 
are unable to détermine between the original and the copy. The cat- 
alogue contains a statement that the records offered by Bradley are 
"ail duplicates from the original records made by the artists whose 
names are used herein." 

It is apparent from the explanation which has been already made 
that the commercial records sold by the complainants are copies or 
duplicates, in the sensé that they are made from a matrix or metallic 
plate, but are in no sensé duplicate originals; that is, actually made 
by the sound waves of the singer at the time of the original song. 
In this sensé the defendant's records, if made from one of the com- 
mercial records of the complainants, may be a duplicate in the sensé 
of being an exact reproduction, even to such peculiarities as notice- 
able marks in the lines upon the dise and in the position and relative 
location of those marks or lines ; but the defendant's records are not 
duolicates. even in the sensé that they are removed from the orig- 
inal singing by but one reproduction from a matrix. The testimony 
showS that the défendant the Continental Record Company makes 
its records from commercial dises of the complainants and must pro- 
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duce a second matrix before the copies can be pressed or stamped. 
The testimony does not show that the complainants themselves con- 
fine their sales entirely to records that hâve but one matrix between 
the commercial dises and the original singing; but the testimony does 
show that the uniformity of the product and the caréfulness of con- 
struction renders a dise placed upon the market by the complainants 
substantially equal to the record made at the original singing, and 
is thus separated from it by but one matrix or reproducing process. 

The Victor Company has, in addition to its patents and license Sys- 
tem, and to its trade-mark, adopted a design for the center or iden- 
tifying part of the commercial records, and has made use of a so- 
called "red seal" to cover the center of its higher grade of records. 
Thèse centers or seals are made of some foreign substance, applied 
to the record, containing the labels and notices together with the trade- 
mark, and are printed in type. The imitation or use of centers or 
seals calculated or likely to deceive the purchaser into thinking that 
he was buying thèse so-called "red seal" or other records, has been 
enjoined by Judge Lacombe, in the case of Victor Talking Mach. Co. 
V. Armstrong et al. (C. C.) 132 Fed. 711, and there would seem to be 
no room for argument about that particular question ; but in the prés- 
ent case the same proposition is urged as a basis for an injunction 
against the défendant by the Victor Company, upon the ground that 
the so-called "Continental" records hâve the center label or seal en- 
ci rcled with a red border, and it is urged that the mère use of red, 
and the gênerai style of placing the seal upon the record, is an attempt 
to évade the effect of the injunction in the suit above mentioned. 

The Fonotipia Limited and the Columbia Company do not urge the 
same question, inasmuch as they do not charge imitation of any char- 
acteristic registered label, but they do urge that the défendant is in- 
tentionally offering to the public a dise with a center or label of the 
same gênerai style and character as those of the Fonotipia Limited 
and Columbia Company, and which purport to be guaranties of a care- 
ful reproduction of the original record, and thus the élément of im- 
posing Upon the public, or of imitating and appropriating the com- 
plainants' property rights, is présent, even if the appearance of the 
label be not an imitation. It need only be said that the use of a red 
band cannot of itself be deemed an imitation of a red label, where 
the gênerai style of the design is entirely diiîferent. The Victor Com- . 
pany does not seem to hâve the right to prevent, solely from the stand- 
point of its trade-mark, the use of a label of any sort affixed to the 
center of a dise, nor even of a circular label ; and the fact that ail 
of the labels are appropriate for use upon sound dises does not give 
either of the complainant companies right to relief solely from regis- 
tration of trade-mark. 

It would seem to be true, in a sensé (and the évidence tending to 
show likeness between the original records of the complainant com- 
panies and the particular records sold by the défendant only accen- 
tuâtes this testimony), that the records put upon the market by the 
défendant hâve been made, through some transmutation, from orig- 
inal songs sung under contract by the artist to whom the dise is ac- 
credited, and to whom a royalty is being paid by one of the complain- 
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ants, and with whom the défendant has no contractual or business re- 
lations whatever. In such case it is impossible to hold that the pub- 
lic is being deceived in the représentation that the original songf, from 
which the matrices and reproductions were derived, was sung by the 
artist to whom it is accredited. Certain mistakes in labeling are shown ; 
but thèse are merely évidence of the way in which the work was donc, 
rather than sufficient grounds for decree by themselves. Nor is there 
sufficient similarity to hold, as has been said, that the dises sold by 
the défendant are in appearance sufficiently like any other dises of 
the complainants as to bring them within the case of Victor Talking 
Mach. Co. V. Armstrong et al., supra. 

But a more serious question comes from the testimony ofifered by 
tha dises presented in the case themselves. If the défendant is sell- 
ing to customers records reproduced by processes of the Continental 
Record Company, by means of dises purchased in the market by that 
Company for the purpose, and if he advertises and guarantees to his 
customers that the Continental records are duplicates equal in ail re- 
spects, including composition and finish, and that it is impossible to 
disting^ish between the Continental records and those produced by 
the complainants, we hâve a question of fact presented in which the 
public is interested, namely, do the records submitted as évidence in 
the case lead to any détermination upon the question of déception or 
imitation of the product, and the résultant benefit to the imitator, with 
corresponding injury to the imitated, by the results of the sales, and 
by the eiifect upon future sales if the product of the imitation be un- 
satisfactory? 

It may be argued that the imitation would go out of the market 
and be removed from interférence with the original if the product 
proved unsatisfactory ; but it would seem that business réputation and 
excellence of product are entitled to some protection from imita- 
tions which discourage further use and prove unsatisfactory as a 
whole, because the resuit of the sale of such a product must neces- 
sarily afïect adversely the opinion of the very class of customers 
which is sought to be enlarged by the sale of a satisfactory product. 

A comparison, in order to observe points of similarity between the 
records put in évidence by the complainants, and made by themselves, 
with the records produced by the défendant and introduced as pur- 
chases from him, leads irresistibly to the conclusion that the material 
used in the Continental Record Company's dises is greatly inferior, 
contains imperfections which cause scratchings and irritating sounds, 
is subject to warp, and is so much softer or destructible in character 
that i;he commercial value of the defendant's records is much less 
than that of the complainant companies' records. Actual compari- 
son of the dises warrants the finding that the Continental records 
are not in every way the equal, even when played upon the same ma- 
chine, of the complainants' records, and it is impossible to hold that 
they are duplicates in the sensé that they cannot, in most cases, be 
distinguished from the genuine, or that the imitation product is the 
duplicate in the sensé of being the equal of the original. The de- 
fendant's records do not show the use of as good material in the dises, 
nor as much durability and freedom from warping as those of the 
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complainânts, and a côfnparisoti shows in many instances a dulling 
or far away effect in tlié defendant's dises. 

Butbefore detérmining whether the complainânts can hâve any 
remedy "tittder the doctrine of unf air ' compétition, certain questions 
must be disposed of, which cannot coritrol, and which will compUcate 
the issue if not separatély taken up at the outset, First, the défend- 
ant conlténds that the cornplainants should be compelled to rely upon 
their patent rights ; and inasmuch as their rights under their patents 
would prévent infringing, making, and sale of dises of the form in 
questioti, if their patents be valid, the défendant attemptâ to arge the 
converse of the proposition, and asks the court to dismiss this action 
on thé ground that the complainânts hâve an adéquate remedy, not 
at lawj but in equity, for infringement of patent. This would neces- 
sitate the finding of an âdditional proposition, namely, that the com- 
plainânts are not entitled to a decree based upon the doctrine of un- 
fair conlpetition, if they could accomplish the same results by means 
of an injunetion suit upOn their patents; but if they should fail in 
upholding the validity bf their patents or proving infringement, or 
when their patents expire, we should again be facing the same situ- 
ation now presented, narnely, that the doctrine of unfair compétition 
is claimied by the défendant to be limited to cases in which an intent 
to deceive can be found, either because of misrepresentations or imi- 
tation of thé trade-namè or outward appearance of the article over 
which thé éômpetition exists, or that some spécial quality in the na- 
ture of thé product renders the sale of the competing article unfair 
compétition, such as was shown in the stoek-ticker, trading-stamp, or 
railfoad-tieket cases, referred to below. The license System of the 
complainant companies, as shown by the notices printed upon the dises 
when sold, is based upon patent rights, and upon the legality of the 
use of paténted articles in ^order to give the person owning the patent 
the fuir enjOyment'of thé mbnopoly secured thereby. 

It is unrieeessary to eoftsider whether every record in existence bas 
been issued subjeCt to sùch a license, for it is apparent that the rec- 
ords or dises of which th« défendant is ofifering so-called "duplicates" 
for sale are put upon the market in the United States only under a 
license, are not manufactured in Canada, in the case of the Victor 
records, excépt by the Berliner Company, which also purchases the 
right to use them under a license, or in Europe, in the case of Colum- 
bia records and Fonotipia records, under a similar license system, and 
that the défendant^ as well as the Continental Record Company, bas 
knowledge of this system. In fact, the answer of the défendant, to 
the effect that the records reproduced by him were purchased out of 
the United States, is évidence of bis knowledge of the existence of 
the license systërti in the United States, and, in s6 far as sales of the 
defendant's dises ttiight be eflfeeted to dealers having knowledge of 
the license system of the' cîômplainants', the question of contributory 
infringement or of inéquitable inducement to violate a contract agree- 
ment would immediately présent itself, and would render a court of 
equity moré' willing to pfevent that situation by a deerée forbidding 
the sale of a product which would cause the injuries described. 

It is also contended by the défendant that the license agreement 
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of the Victor Company, and its attempt to restrict or control the re- 
tail price at which its records shall be sold, by printing a notice upon 
its dises thât the record is sold only to be retailed at a certain rate, 
and an agreement which has been entered into between the Victor 
Company and the Columbia Company, are ail in restraint of trade and 
contrary to the so-called "anti-trust law," forbidding monopolies, 
enacted by the Congress of the United States, on the 2d day of July, 
1890 (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200] ). But, if we are dealing with a patented product a "monopoly," 
in the sensé of right to control the sale of the product and the price 
which shall be asked therefor, is admittedly within the légal benefits 
conveyed to the patentée by the issuance of the patent. Bernent v. 
National Harrow Ce, 186 U. S. 70, 22 Sùp. Ct. 747, 46 L. Ed. 1058. 
If the patents be disregarded, and the matter be; considered as a pure- 
ly business arrangement, it is impossible to see whëre any offense 
against thé statute meritioned has been shown. Restriction of com- 
pétition may not includea fair and reasonable, attempt to avoid loss 
by trade agreements which are aimed to prevent nothing but the cut- 
ting of rates below the reasonable expense of production and reason- 
able profit thereon; nor is a "monopoly," in the sensé meant by the 
statute, merely the complète occupation of a certain field where that 
occupation does not unfairly exclude other competitors. The fact that 
a certain person is the only dealer in certain goods may be entirely 
consistent with a free and unlimited opportunity to every other per- 
son to deal in the same goods, and the law of proper demand and sup- 
ply may resuit in but one source from which certain things can be 
secured, without thereby rendering the person .supplying thèse goods 
liable tp the accusation of illegally maintaining a monopoly. A cer- 
tain intent;and certain motives, which need not be discussed at length, 
must be présent to establish the interférence with compétition and the 
existence of the monopoly at which the statute above mentioned was 
aimed and, which is included within its provisions. A mère attempt 
to obtain a fair profit, even by an agreement not to undersell, must 
be tested by the measure of what would be a fair price under com- 
pétition, and it must be determined whether the centralization or con- 
trol of the output is intended to or does accomplish any interférence 
with the free action of independent parties who might compete, or 
with the securing to the public of ail the benefits to which they are 
entitled, over and above the reasonable cost of production and reason- 
able profit. 

But, as has been already said, the question of imitation of trade- 
mark cannot control the présent case and we must therefore consider 
the broad question presented by the issue, namely, whether the taking 
of property in the shape of valuable ideas and products, by mechan- 
ical imitation or reproduction, is susceptible of notice by a court of 
equity, and whether any remedy therefor can exist apart from the 
questions of patent, trade-mark, and intentional déception or imita- 
tion and deceitful substitution of the product. 

The question in the présent case dépends upon two situations : First, 
in case it be found that the records from which the defendant's man- 
ufacturers hâve produced their matrice.s or reproductions were pur- 
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chased in the United States; and, second (even if relief could be 
granted in the first case), whether the purchases of tliose original 
records out of the United States changes the rights, of the complain- 
ants to protect their product against sales by the défendant within 
this country. 

The testimony shows thât microscopic examination, as well as au- 
ricular tests by* experts in the employ of the complainant companies, 
disclose certain marks or irregularitiesin both the Colurnbia and Vic- 
tor dises, which hâve been introduced in évidence, that are duplicat- 
ed in the Continental records also in évidence. The correspondence 
in position, number and relation of thèse peculiarities is such that it 
seems to be satisfactorily shown that the Continental records indicat- 
ed w^ere made by the use of a matrix representing the impression of 
the àctual rendering of the s'ong recorded upon the dises bf the com- 
plainant companies in évidence. In addition, the erasure of the sériai' 
numbers corroborâtes thèse questions of^ identity, and, in the case of 
one of the Colurnbia double-faced records, a mistake in the labeled 
title of the Continental record would indicate that the song had been 
reproducèd from one side, and the label taken from thé reverse side 
of the record actually duplicated and sold in this country by the Colum- 
bia Company alorïe; it appearing that the Fonotipia Limited does 
not make or sell in Europe any of thèse double-faced records. This 
évidence either disproves the contention of the défendant that the 
Continental records in the instances in question weve reproducèd from 
dises purcha.sed in foreign countries, unless they were purchased from 
individuals rather than dealers ; and, whether purchased from indi- 
viduals or dealers, they were subject to the licenses granted, and the 
défendant must be held to bave actual notice that any record so pur- 
chased would be subject, if brought within the United States, or used 
or sold hère, to whatever rights the complainants might hâve under 
their patents and license System. 

It might be argued from this that the complainants would hâve a 
remedy in a spécifie case, either for infringing use or for other so-call- 
ed contributory infringement by reason of inducing license violations; 
but the testimony does not show the défendant Bradley td be a party 
to any license agrèements, and the efïect of the testimony is merely 
to show knowledge on his part of the complainants' rights and to fur- 
nish an additional reason in equity why he should not be allowed to 
use the property of the complainants in an unfair way. There would 
seem to be no doubt that property rights in connection with material 
objects may exist, and consist of incorporeal rights to enjoyment of 
the material object, and that equity will protect such incorporeal rights 
as property (Board of Trade v. Christie Grain & Stock Co., 198 U. 
S. 236, 25 Sup. Ct. 637, 49 h. Ed. 1031), and the same principle is 
involved in ail copyright and patent Htigation. 

We therefore reach the broad question of the power of a court of 
equity to secure to an individual by injunction the full enjoyment of 
both corporeal and incorporeal rights in property created by him or at 
his expense, and capable of a taking by another, where such taking 
either diminishes or destroys the enjoyment of those rights by the 
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owner and diverts a part of the enjoyment or profits from the rights 
to the one complained of. 

In the case of Victor Talking Mach. Co. V. Armstrong, supra, Judge 
L,acombe says : 

"The eomplainant contends that défendants hâve no right to take the 
dises wliich it produced as records of a pièce of muslc specially executed, 
and reproduce from them duplicates thereof. The novel and interesting 
question thus presented need not now be discussed." 

No case cited and decided strictly upon the question of unfair com- 
pétition, so far as called to the attention qf the court, has ever grant- 
ed relief in instances outside of imitation or déception, and where the 
public would be likely to be misled by the points of similarity involv- 
ed ; but equity has granted relief in certain typical lines of cases where 
the doctrine of unfair compétition seems to hâve been the guide to 
the décision, but where the basis upon which the relief was granted 
was the unfair taking of the complainant's property, rather than the 
déception of the purchaser, or the imitation of a patented or copy- 
righted article, or a registered trade-mark or trade-name. 

In the cases of National Tel. News Co. et al. v. Western Union Tel. 
Co., 119 Fed. 294, 56 C. C. A. 198, 60 L. R. A. 805, and Illinois Com- 
mission Co. et al. V. Cleveland Tel. Co. et al., 119 Fed. 301, 56 C. C. 
A. 205, the dissémination of market news by a tape ticker was held 
not to be copyrightable ; but the court determined that the business 
was lawful and involved the use of property which included intangi- 
ble rights which were capable of illégal or inéquitable appropriation 
and use by another party. The service of news by means of such a 
tape ticker was protected, and the further sale of the items of news 
given to the public by the ticker service was enjoined, apparently up- 
on the theory that the appropriation of such property was the taking 
of that property from the person entitled to the enjoyment thereof. 
Thèse cases were substantially approved by the Suprême Court of 
the United States in Board of Trade v. Christie Grain & Stock Co., 
supra, and the court says: 

"The plaintiff 'has tlie right to keep the work which it has done, or paid 
for doing, to Itself. The fact tliat others might do simllar work, if they 
might, does not authorize them to steal the plaintiff's"— comparing Bleistein 
V. Donaldson Lithographlng Co., 188 U. S. 239, 23 Sup. Ct. 298, 47 L. Ed. 
460. 

And while the approval by the Suprême Court of the United States 
in this particular case seems to hâve been specially given because the 
acts complained of therein induced a breach of trust, it is difificult to 
see any distinction between the questions involved in the présent lit- 
igation and that in the stock-ticker cases. 

Another line of cases involving somewhat similar déterminations 
are known as the "ticket-scalper cases," such as : Bitterman v. Louis- 
ville & N. R. R. Co., 207 U. S. 205, 28 Sup. Ct. 91, 52 L. Ed. 171, af- 
firming Louisville & N. R. Co. v. Bitterman, 144 Fed. 34, 75 C. C. A. 
192; Penna. Co. v. Bay et al. (C. C.) 150 Fed. 770; lllmois Central 
R. R. Co. V. Cafifrey et al. (C. C.) 128 Fed. 770; Nashville, C. & St. 
L. Ry. Co. v. McConnell et al. (C. C.) 82 Fed. 65. And also the trad- 
ing-stamp cases. Sperry & Hutchinson Co. v. Mechanics' Clothing 
171 B\— 61 
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Co. (C. C.) 128 Fed. 800 ; Sarae v. Louis Weber & Co. (C. C.) 161 
Fed. 219, and cases therein cited. 

In the ticket-scalper cases injunctions were granted, not because 
the purchasers of tickets were deceived by imitation or f raudulent 
tickets, but because the railroads issuing the tickets were injured by 
the trade in tickets obtained f rom them under spécial contracts, and 
then sold to other individuals who were not entitled to enjoy those con- 
tracts. In the trading-stamp cases, relief was granted, not to the ex- 
terit of- holding that trading stamps could not be transferred, nor up- 
oij the grpund that persons obtaining trading stamps \yere being de- 
frauded by a transfer of' the right, to redeem, but on the theory that 
the use of trading stamps as premîums, for the sake of soliciting trade 
by persons not parties to the original contracts under which the Sper- 
ry & Hutçhinson Company agreed to issue the tickets, was a wrong- 
f ul appropriation of property rights belonging to the Sperry & Hutch- 
inson, Company. 

Ttie.preseiit case is extremely like thèse just considered in principle. 
It is almost as if the court should be asked to enjoin individuals from 
theft, upon the ground that the criminal sta tûtes did not make the 
taking of the particular kind of propçrty in question larceny, and in 
cases where équitable relief was therefore appealed to because of the 
absence pi any adéquate, remedy at law. 

The, principle involved is far-reaching, especially in that it carries 
the scope of équitable jurisdiction into matters frequently considered 
to be purely the resuit of business compétition, and which, even if in 
themselves morally or financially wrong, are supposed to be without 
remedy where no contractual relations hâve existed from which suits 
for damages could arise. Various statutes hâve been passed in an at- 
tempt by . législation to protect certain classes of rights, such as the 
recording acts of the various states, and the lien laws of différent 
jurisdictions. The patent, trade-mark, and copyright laws of différ- 
ent governments and the history of législation as well as law, prove 
that where an act is admittedly wrong in the eyes of the public, and 
where the interests of individuals are b^ing interfered with by com- 
missions of the acts in question, législation in the appropriate juris- 
diction usually f ollows, and a légal remedy is created ; but such légal 
remédies must be with relation to a spécifie class of acts. The juris- 
diction of a court of equity has always been invoked to prevent the 
continuance of acts of injury to property and to personal rights gen- 
erally, where the law had not provided a spécifie légal remedy, and 
it would seem that the appropriation of what has corne to be recog- 
nized as property rights or incorporeal interests in material objects, 
out of which pecuniary profits can fairly be secured, may properly, 
in certain kinds of cases, be protected by législation; but such in- 
tangible or abstract property rights would seem to hâve claims upon 
the protection of equity, where the ground for législation is uncer- 
tain or difficult of détermination, and where the principles of equity 
plainly apply. The so-called "common-law right" in literary property 
before its publication has long been recognized in the law. After the 
passage of législation, literary property y/as secured, even in the pub- 
lished article, by the varions copyright statutes of the différent na- 
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tions. When such a copyright statute has been passed, ail property 
rights in the published article must be secured and controlled by strict 
compliancÈ with the statute. 

It has been held that under the copyright law in effect prior to the 
Ist day of July, 1909, musical compositions, unless transcribed in 
print or musical characters, upon paper, were incapable of copyright 
(White-Smith Music Pub. Co. v. Apollo Co., 209 U. S. 1, 28 Sup. 
Ct. 319, 33 Iv. Ed. 655). Since the beginning of the présent action, 
the copyright law has been amended, and since the Ist day of Ju- 
ly, 1909, any form of recording or transcribing a musical composi- 
tion, or rendition of such composition, has been capable of registra- 
tion, and the property rights therein secured under the copyright stat- 
ute (Act March 4, 1909, c. 320, 35 Stat. 1075). 

It would seem therefore that the questions raised in the présent 
case may be avoided as to future compositions by copyrighting the 
original rendition of the song, provided the singer has the right to 
use it for thât purpose, ând the dise record by whïch the rendition is 
preserved; but question will still remàin as to the records produced 
prior to thè présent copyright law, and serions discussion may arise 
over the right obtained, for instance, by a grand opéra singer who 
files a copyright for the resinging of a song already recorded by him 
or her, and sold to the public upon a dise record. With that we hâve 
nothing to do hère, and the relief asked in this case would protect 
those who hâve already sung or played compositions having a pecuni- 
ary valtie, because of their musical excellence, and also the persons 
who bave ihvested capital and labor in putting a valuable product up- 
on the market. The éducation of the public by the dissémination of 
good music is an object worthy of protection, and it is apparent that 
such results could not be attained if the production of the original 
records was stopped by the wrongful taking of both product and profit 
by any one who could produce sound dises free from the expense of 
obtaining the original record. 

It has been said in the case of American Washboard Co. v. Sag- 
inaw JNifg. Co., 103 Ped. 281, 43 C. C. A. 233, 50 L. R. A. 609, that 
the basis of recovery is the damage to property rights of the complain- 
ant, rather than the déception of the public. It is from this contended : 
The better the imitation, the greater reason there is for issuing an in- 
junction. And, in the sensé that the marke^able qualities of an arti- 
cle can be appropriated by a good substitute, this statement is true; 
but it necessarily follows that the injury to réputation and to the 
demand for the article "would be greater if the imitations do not prove 
satisfactory, and there be no way of informing the public that the 
genuine is préférable or superior. In the case of sound dises such 
as those involved in the présent action, a careful comparison of thé 
records is necessary to emphasize the superiority of the dises made 
with better material, more careful and experienced workftianship, and 
imprdved methods; -and it is also évident that to the untrained ear 
such différences cannot be carried in mind and appreciated, unless the 
opportunity for direct comparison be immediately présent. An actual 
playing of the dises introduced as évidence in this case illustrâtes the 
point involved, for the testimony and also expëriments show that in 
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some cases the records sold by the défendant are with difficulty dis- 
tinguished from those sold by the complainant, unless one is played 
immediately foUowing the other and under the same circumstances, 
so that comparison would be fair. 

Référence has been made to the rights of a photographer who should 
make a film for moving pictures, of some historical or unique occa- 
sion, and should sell the film to parties who should reproduce it in 
a moving-picture machine. Other parties might make pictures from 
the film, or from the exposures, and a question, in some respects, sim- 
ilar to the présent, might be involved. A dressmaking establishment 
might employ high-priced designers, and their product might be cop- 
ied, and the designs thus appropriated. Architects might build houses 
and utilize extremely valuable methods and ideas, and others building 
houses might follow thèse ideas. Sculptors might carve statutes of 
great commercial value, and stone carvers might copy thèse sculptures. 

It cannot now be determined how far such appropriation of ideas 
could be prevented ; but it would seem that where a product is placed 
upon the market, under advertisement and statement that the substi- 
tute or imita ting product is a dupUcate of the original, and where the 
commercial value of the imitation lies in the fact that it takes ad- 
vantage of and appropriâtes to itself the commercial qualities, répu- 
tation, and salable properties of the original, equity should grant re- 
lief. 

That is the particular proposition presented in the présent case, and 
to that extent it seems to the court that the principles applied in the 
stock-ticker and similar cases above recited should be followed, and 
relief by injunction granted. 



BOATMBN'S BANK v. TROWEE BROS. CO? 

(Circuit Court, W. D. Missouri, W. D. July 19, 1909.) \ 

No. 2,722. 

1. REFERENCE (§§ 24, 100, 101, 106*)'— Peactice in Fedeeai, Coukts— Consent 

or Parties— Repoet and Findings op Référée. 

It Is a recognized practice In the fédéral courts to make a référence in 
law actions by consent of the parties, when eltber party may file objec- 
tions to the referee's report, and the court may make a re-reference for 
further flndings or enter Judgment on the record, In whlch case, whlle It 
will be strongly Incllned to follow the findings of the référée upon the 
facts, It is not bound to do so elther as to the facts or law. 

[Ed. Note. — For other cases, see Référence, Cent Dig. }§ 157-180, 206; 
Dec. Dig. §1 24, 100, 101, 106.*] 

2. Estoppel (I 94*) — AcTS Oeeating Equitable Estoppel— Assent to Mobt- 

qaoe op Peopebty by Anothee. 

One representlng that he had purchased certain cattle went in company 
with the seller and obtalned a loan from défendants, glvlng a chattel 
mortgage on the cattle as security. The mortgage. recited the sale, and 
the seller signed the note as surety and received the benefit of the pro- 
ceeds In paying off a prior note and mortgage given by him. Held that, 
as against défendant, neither he nor his prlvlea could thereafter assert^ 

•For otiier caseg aee aame topic A i nuubeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexir 



BOATMEN'S BANK V. TEOWEE BROS. CO. 965 

title to the cattle, nor eould he by any subséquent act afCect defendant's 
rights under hls mortgage. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 245, 247, 276- 
28i; Dec. Dig. § 94.*] 

3. Evidence (|;'271*) — Coupetency— Statements by Agent as Against Ad- 

verse Paety. 

In au action between two mortgagees of the same property, each claim- 
ing priority ef lien, statements made by an agent of one in a report to bis 
principal are not évidence admissible against the other. 

[Ed. Note.— For other cases, see Evidence, Cent ÛJg. § 1087; Dec. Dig. 
§ 271.*] 

4. Ohattei Moetoages (§ 178*) — Action Between Moetgagees— Action— 

BURDEN OP PbOOF. 

In an action of trover brought by a diattel mortgagee against one claim- 
Ing under a prior mortgage, given by another, v^here the gênerai issue Is 
pleaded, the burden rests on the plaintiff to prove not only that the prop- 
erty was wlthln bis mortgage, but also tbat it was owned by tbe mort- 
gagor vrhen such mortgage was made before défendant can be required 
to prove hls own title. 

[Ed. Note.— For other cases, see Ohattel Mortgages, Dec. Dig. § 178.*] 

5. Chattel Moetgagbs (§ 178*) — ^Validity— Impeachment of Mortgagor's 

ÏITLE. 

Défendant took a chattel mortgage on certain cattle to secure a loan ol 
money which was used to pay ofC a prior mortgage given by one f rom whom 
the mortgagor claimed to hâve purchased the cattle ; the mortgage reolt- 
Ing that the cattle were so purchased. The former owner was présent 
and assisted in negotiatlng the loan and signed the note as surety. The 
mortgage was duly recorded. Subsequently such former owner gave a 
mortgage to plaintiff coverlng a larger number of cattle, and containlng a 
gênerai description elaimed by plaintiff to include the cattle mortgaged to 
défendant. Such cattle having been shlpi^ed to défendant by Its mort- 
gagee and sold, plaintiff sued for their conversion. Hcld, that the évi- 
dence was insufiicient to sustain the burden of proof resting on i)laintift 
to impeach the validity of defendant's mortgage or the title of its mort- 
gagor. 

[Ed. Note.— For other cases, see Chattel Mortgages, Dec. Dig. § 178.*] 

At Law. On report of référée and objections thereto. 

Botsford, Deatherage, Young & Creason, for plaintifï. 
J. C. Petherbridge, for défendant. 

PHILIPS, District Judge. This is an action in trover, based upon 
a chattel mortgage on about 1,500 head of cattle in Chase and Morris 
counties, Kan., executed by Sam Harrison to the plaintiff on June 21, 
1901. Trial by jury was waived, and afterwards, by consent of par- 
ties, the court referred the case to Willard P. Hall, Esq., "to take the 
évidence, make findings of fact, and adopt conclusions of law," and 
to report to the court by a given time. The référée having made re- 
port, recommending judgment on the second count of the pétition for 
$2,277.10, and on the third count for $4,183.57 (the first count having 
been dismissed), the défendant filed written objections thereto, based 
on the insufficiency of the évidence, and questions of law. 

While the fédéral statute makes no provision for such référence in 
a law action, it is a recognized practice in the fédéral jurisdiction to 
make such référence by consent of parties ; and, after the coming in 

*For other cases see same topic & § kcmeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



966 1*?1 FEDïIRAL BEPORtBR. 

of the referee's report, before judgment is entered upon the findings, 
either party may interpose objections thereto in writing, and the court 
may, upon request of either party, re-refer the matter for further 
findings, or proceed to verdict and judgment on the record as the 
évidence and the law may direct. Hecker v. Fowler, 2 Wall. 123-129, 
17 L. Ed. 759 ; St. h. Elec. Light & P. Go. v. Edison, etc. (C. C.) 
64 Fed. 997-1004. 

As in allied proceedings, the courts strongly incline in favor of the 
findings of the chosen arbiter of the parties on questions of fact. It 
inheres, however, in courts of justice, to see that no rank injustice 
be done, and they may, upon objection timely taken, so far examine 
into the conclusion of the référée as to see if he has erred in matters 
of law in any material respect, whereby his conclusions on disputed 
facts were influenced, and détermine whether or not there be sufficient 
évidence to warrant his conclusions. 

In the very outset of this discussion it is apparent that the référée 
gave too little considération to the important fact that the défendant 
must be regarded throughout as an innocent purchaser for value. Its 
claim to the cattle in question was and is based upon a chattel mort- 
gage executed to it by A. C. Harrison, of date January 4, 1901, more 
than five months prior to the mortgage under which the plaintifï claims 
title. In so far as the défendant is Concerned, there is not an atom 
of tangible évidence to impeach the integrity of its mortgage. 'That 
it advanced the $7,000, and njore, considération expressed in the 
mortgage, does not admit of doubt. Equally unquestionable is it that 
the money thus loaned by the défendant went to an anterior mortgage 
made by Sam Harrison in favor of Elmore-Cooper on the same cat- 
tle. The référée indicates in his report a suspicion, if not an impres- 
sion, that the claim of A. C. Ha-rrison that he had bought the cattle 
in question from Sam Harrison was feigned, and that in fact the cat- 
tle remained the property of Sam Harrison. If this were material, 
I fail to find any tangible, reliable évidence to support it. The claim 
of A. C. Harrison at the time of making the mortgage was: That 
he had bought the cattle from Sam Harrison, who was his cousin : 
that while he had been working for Sam Harrison, and possessed 
but small means, he made the venture upon an experiment to see 
if he could not, by the care and feeding of cattle, make a profit for 
himself as an independent dealer. He was the head of a family 
about to enter upon a rented farm to operate for himself. I fail to 
perceive anything either unusual or unnatural in such a transaction, 
and a most conclusive answer to the suggestion of the référée is that 
Sam Harrison was présent assisting A. C. Harrison in efïecting the 
loan of the money from the défendant, that he signed the note to the 
défendant as surety for A. C. Harrison, was présent when the mort- 
gage was made, which recited on its face that Sam Harrison had 
sold the cattle to A. C. Harrison, and the money obtained on this 
mortgage, as already stated, went tothe benefit of Sam Harrison on 
hisdebt to Elmore-Cooper. Thèse facts created an effectuai estoppel 
against any assertion of title or interest in the cattle by Sam Harrison 
and his privies. No subséquent act or statement by him to the con- 
trary could in any wise oi: degree impress or affect the title, rights, or 



BOATMEN's BANK V. TEOWER BROS. CO. 967 

interest of the défendant under its said mortgage, "or alter the con- 
dition of the estate conveyed to the injury of the mortgagee." Mc- 
Shane v. City of Moberly, 79 Mo., loc. cit. 43. The référée in his 
report attaches material importance to the fact that, in the mortgage 
made five months subsequently to the defendant's mortgage, Sam 
Harrison gave descriptive terms to the cattle mortgaged by him to the 
plaintiff sufficiently comprehensive to cover the cattle under the de- 
fendant's mortgage. This entirely ignores the attitude and rights of 
the défendant as an innocent purchaser for value, both as against A. 
C. Harrison and Sam Harrison. 

Again the référée fell into a hurtful error of law by admitting in 
évidence the report made by one Kelly, who was sent out by the 
plaintiiï's agent and représentative to examine the cattle, in which 
report it is claimed he gave description of the cattle and their location. 
This was objected to by the defendant's counsel, and is sufficiently em- 
braced within the sixth exception takeri by the défendant to the report. 
It is stated that Kelly bas since died. But how does that fact render 
his report made to Pinnell, plaintiflf's agent, compétent évidence 
against the défendant in thèse lawsuits. Kelly was not the agent of 
the défendant, nor was his report made to it, nor in their hearing, nor 
did it ever assent to its truth. It was the unsworn, ex parte statement 
made in pais to the plaintiiï's agent. It was as much mère hearsay 
testimony as if the statement had been made by Kelly, ore tenus, to 
the plaintiiï's agent, and the latter had undertaken on the trial of this 
case to narrate what Kelly said to him. This évidence was clearly in- 
admissible. Nevada Co. v. Farnsworth, 103 Fed. 573, 42 C. C. A. 504 ; 
Lemon v. U. S. (C. C. A.) 164 Fed. 953; Sorenson v. U. S. (C. C. 
A.) 168 Fed. 785. On that report the référée predicated material fînd- 
ings of fact as to the quantity, description, and locality of the cattle 
mortgaged by Sam Harrison to the plaintiiï. That mortgage pur- 
ported to cover 1,500 head of cattle located in Chase and Morris coun- 
ties, Kan., and was drawn with such varying, adjustable, and compre- 
hensive descriptions as would cover nearly ail âges and sexes of cat- 
tle, with or without minute description in the mortgage. As Sam 
Harrison by no statement made in his mortgage to the plaintiiï could 
in any wise afifect the rights of the défendant under its anterior mort- 
gage from A. C. Harrison, the only évidence, aliunde, respecting the 
number, description, and location of cattle, was the testimony of the 
witnesses Reeves and Smalley mentioned in the report. Reeves was 
a hired man under Sam Harrison, who went to work for him the 
last of February, 1901, and remained until the 30th of November, 
1901. He was not there when the mortgage of A. C. Harrison to 
the défendant was made, and hence knew nothing about the then loca- 
tion of the cattle. He testified that there were 96 head on Sam Har- 
rison's premises when he went there. On the lOth day of April 110 
head of cows and heifers were brought there from Marion county, 
and on the 35th of April 210 head of steers from Marion county, 
dehorned, and on May Ist 103 head, making in ail 519 head of cattle; 
and in a gênerai way his testimony was that there were about 1,000 
head of cattle on the diiïerent places while he was there. The witness 
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Smalley says there were about 700 heâd of cattle on hand in May, 
1901. 

The answer of the défendant to the second and third counts tenders 
the gênerai issue. Tiie burden of proof rested on the plaintiff, and 
did not shift in the course of the trial, until the proposition of fact 
affirmed became established, in such sensé that it ceased to be contro- 
verted upon the record, so that it becomes established as a conclusion 
of law. Bunker v. Hibler, 49 Mo. App. 537 ; Schaefer v. St. Louis 
& S. R. Co., 128 Mo. 64, 30 S. W. 331. This burden is fixed "by the 
nature of the allégations of the pleading, and it is settled as a ques- 
tion of law and does not change during the course of the trial," until 
the plaintiff has presented a prima facie case, and the défendant, "in- 
stead of producing proofs to négative the same fact, proposes to show 
another and distinct proposition, which avoids the effect of it." Nich- 
ols V. Winfrey, 79 Mo., loc. cit. 550. 

' As the plaintiff propounded right and title under a chattel mortgage 
from Sam Harrison, it was not sufficient for it to pro've simply that 
the cattle which came within the comprehensive description of its 
mortgage corresponded with the cattle alleged to hâve been converted 
by the défendant. Its proof must go further and show that, at the 
time of making the mortgage, Sam Harrison was the owner of the 
cattle in question, as under the gênerai issue the défendant could 
présent any évidence to show that Sam Harrison at the time of the 
plaintiff's mortgage did not own the cattle. Such évidence would 
defeat the action. Greenway v. James, 34 Mo. 336-328. The burden 
did not shift to the défendant by introducing évidence tending to 
show that Sam Harrison hitherto parted with his interest in the cattle 
to A. C. Harrison, who, with Sam Harrison's assent, mortgaged 
them to the défendant. 

The mortgage of A. C. Harrison to the défendant by force of its 
recitation, in so far as the défendant is concerned, stands as a bill of 
sale from Sam Harrison to A. C. Harrison. That niortgage, after 
giving the description of 180 native and western steers, 3's, most ail 
dehorned, some branded S- Y, balance H on right hip, 102 native and 
western cows, 3's to 5's, some branded S-Y, but most branded H on 
right hip, added the f ollowing : 

"AU of the above cattle are the same cattle that were held under mortgage 
by Blrnore-Cooper Live Stock Commission Company, dated March 8, 1900, ex- 
ecuted by Sam Harrison of JLatimer, Kan., but hâve been sold to party of the 
flrst part by sald S. Harrison, and the aforesaid mortgage has been fuUy sat- 
isfled and released. The above-mentloned cattle are to be kept separate from 
any of the cattle now owned by party of the flrst part. AU of the above cat- 
tle hâve been dellvered to party of flrst part and located as descrlbed, with the 
exception of 62 head of the cows, and they will be dellvered within 10 
days. The same being now located and to be located on farm owned by Mrs. 
M. ïi. Hewltt 214 mUes East of Elk, Chase county, Kan." 

The existence of the Elmore-Cooper mortgage is conceded. It 
was not attempted to be shown by évidence that no cattle were mort- 
gaged to Elmore-Cooper. It is true that the Elmore-Cooper mortgage 
Ètated the cattle, when it was given the year before, were in Sam Har- 
rison's pasture in Morris county, 11/2 miles southwest of Latimer, 
Kan.; but why attach any importance to this latter situs, when the 
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évidence shows, as is nearly always the case with herds of cattle, that 
Sam Harrison was a cattle dealer of vast proportions, whose holding ot 
farms, pastures, and ranches extended into three counties, cornering 
on each other, and that the cattle were constantly shifting from place 
to place for feeding and pasturage. So if the Elmore-Cooper cattle 
were in Morris county in 1900, was it incumbent on the défendants, 
as the référée seems to suggest, to show affirmatively how and when 
they got into Chase county? The mortgage to the défendant, made in 
the présence and under the claimed direction of Sam Harrison, stated 
that the cattle were in Chase county at the Hewitt place, except 62 
head of cows which were to be delivered within 10 days, which A. C. 
Harrison directly testified wére so deUvered. The reasonable and 
natural inference is that the cattle, or at least 283 head of steers and 
cows covered by the Elmore-Cooper mortgage, were at the time of the 
taking of defendant's mortgage in Chase county. 

By a most critical analysis of comparison, the référée undertakes to 
show discrepancies between other descriptive parts of the Elmore- 
Cooper and the A. C. Harrison mortgages. The former called for 
325 head of cattle, while the defendant's called for 282. The words, 
"ail of the above cattle are the same cattle that were held under mort- 
gage by Elmore-Cooper," do not necessarily imply that it embraced ail 
of the cattle under the Elmore-Cooper mortgage. Its reasonable mean- 
ing is that the 282 head of cattle were the same held under the Elmore- 
Cooper mortgage. The différence as to number might well hâve re- 
sulted from deaths, straying, or other causes. The defendant's mort- 
gage covered 282 head then on the Hewitt place in Chase county, ex- 
cept the 62 head which were soon tp be there delivered. If those cat- 
tle were under the Elmore-Cooper mortgage, the défendant had a 
right to demand and hold them if delivered to A. C. Harrison. 

It is conceded that the description of 102 cows in the mortgage 
of A. C. Harrison to the défendant is practically the same as in the 
Elmore-Cooper mortgage. In the latter there were 77 western cows 
coming 3's and up, and 25 native Kansas cows full âge. The de- 
scription in the former comprehends ail cows 3 years to 5 years. 
This would embrace cows of full âge as well as those that were 3 
years and up. In the Elmore-Cooper mortgage 110 native steers 
were described as coming 4's, which, according to the referee's find- 
ing, would make them 3 years old in March, 1900, and, according 
to his finding, they would still be 3 years old in January, 1901, when 
the defendant's mortgage was taken. Seventy-five native steers and 38 
western steers in the Elmore-Cooper mortgage were described as com- 
ing 3's, which, according to the reasoning of the référée, would make 
them 3's in March, 1901, so that it is quite apparent how in the de- 
fendant's mortgage the whole was classified as 180 native and west- 
ern steers 3's; the mortgage being given nearly a year later. But it 
does seem to me that such technical refinement is too abstract in the 
administration of simple justice. As already stated, the mortgage 
shows on its face that it was intended to cover 180 head of the cattle, 
steers, and cows which were under the Elmore-Cooper mortgage, as 
well as the increase from the cows, stating that ail of the above 
cattle had been and would be delivered by Sam Harrison to A. C. 
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Harrison, and giving the f arm where they were located. The very 
purpose of this recitation manifestly was to obviate any possible dis- 
crepancy or variation in the mère matter as to whether the cattle were 
3's in March, 1900, or 3's in January, 1901. 

I am unable to find any évidence in this record to warrant even 
a suspicion that the cattle mortgagéd to the défendant were not on 
the Hewitt place in Chase county. A. C. Harrison testified affirma- 
tively tb this fact. No witness çontradicted him. The owner of the 
cattle, just prior to the making of the mortgage, in effect asserted by 
the recitations in the mortgage that thèse cattle were then on the 
Hewitt farm, except 62, which were soon to be delivered, and A. C. 
Harrison testified that the latter were so delivered. A. C. Harrison 
testified that he took charge of the cattle, cared for, and fed them on 
that place until the latter part of February foUowing, when he moved 
them to the Krueger farm in Marion county, where they remained 
until put on grass; that they were then taken to the pasture near 
Latimer, the steers on what was known as a section pasture, and the 
cows were on a pasture north of Latimer. Ail of them except 30 
head were on the Burke farm. While the Burke farm had been 
leased by Sam Harrison, A. C. Harrison moved onto it with his fam- 
ily about the Ist of March, 1901, and so remained there until March, 
1902, farming it, pasturing, and feeding cattle there. There is not 
a particle of tangible testimony to contradict this testimony. The 
witnesses Reeves and Smalley, meritioned in the referee's report, up- 
on whom the plaintifï has to reSt for nearly everything descriptive 
of and the location of the cattle, did not work on the Burke farm, 
and khew nothing about the arrangement between Sam Harrison and 
A. C. Harrison. They baldly assumed that everything in that country 
belonged to Sam Harrison. A. C. Harrison further testified that a 
bùnch of the cows were at the Burke farm ail summer, excepting two 
weeks. Thirty cows were there ail the time during the two weeks. 
They were in the pasture north of Latimer. One hundred and seventy 
head of steers were brought to the Burke pasture, and 146 steers he 
testified were taken to the Wing pasture for the balance of the season, 
which was a little late for the pasture season. A. C. Harrison is cor- 
roborated in material respects by other witnesses. Burke testified that 
there were no other cattle on hîs place than those A. C. Harrison had 
there branded H, about 175 head,' which he thought were 3's and 3's. 
The plaintiff's witness Reeves testified that cattle were taken to the 
Burke place in May. He did not know who took them. Mrs. A. C. 
Harrison testified that she remembered her husband buying a bunch 
of cattle f rom Sam Harrison and making a chattel mortgage thereon ; 
that they were delivered at the Hewitt ranch in Chase county, and 
were fed and taken care of by her husband ; that they were moved 
from the Hewitt place to the Burke place, which was run exclusive- 
ly by her husband ; and that she saw the cattle often as they were 
in the pasture close to the house. A. C. Harrison is further cor- 
roborated by the testimony of Mr. Wing, to whose pasture steers 
were moved from the Burke place. 

The testimony of Mr. Wing in this connection is important and 
most persuasive. It is of no conséquence in this issue between the 
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plaintiïï' and the défendant whether or not Sam Harrison made the 
arrangement with Wing for pasturing the cattle daimed by A. C. 
Harrison. Wing's évidence tends to show that A: C. Harrison gave 
his check for the pasturage of the catde, and he thinks Sam Har- 
rison signed the chéck with him. The testimony of A. C. Harrison, 
without contradiction, is that Sam Harrison was to furnish this pas- 
ture, and he was to pay for it out of the cattle. Be that as it may, 
A. G. Harrisoin drove from the Burke place 146 steers and turned 
theni;into Wing's pasture, a mémorandum of which was contempo- 
faneously made by Wing in his pocket mémorandum book. Another 
most important identifying fact is developed by the testirhony of 
Wing, and that is that thèse cattle were first taken to the stock yards, 
where the brushes were eut from their tails in order to identify thçjn 
from other cattle then in his pasture, and those cattle ^ere taken 
from Wing's in the fall to the Burke place. The plaintiiï's own wit- 
nesses testified that the last shipmejit of cattle came from the Burkç 
place, and the évidence also shows that there were other cattle at the 
Burke place not taken to the Wing pasture. It is true that the évi- 
dence tends to show that some of the cows in question were tâken 
to the Gist place, one of Sam Harrison's feeding lots, and were 
taken from there when shipped to the défendant. There is no ground 
for the contention that ail the cattle, with the exception of one 
derelict shipped in October and Decernber to the défendant, did not 
bear the brand given in the mortgage of A. C. Harrison to the 
défendant. 

It is perfectly clear to rny mind that the man Kelly sent out there 
by Pinnell in June, 1901. never saw the cattle that were at the Burke 
place or at the Wing place. The witness Smalley testified that he 
saw Kelly out at Sam Harrison's riding around with him in the 
pasture, but even he does.not state that Kelly visited the Burke place, 
and A. C. Harrison testified directly that Kelly was not at his place 
on that visit. 

The witness Smalley, so much relied . on by the plaintifï, the évi- 
dence shows, had been sent to the insaiie asylum four times prior to 
his taking service under Sam Harrison, and since the departure of 
Sam Harrison, in Novémber, 1901, and during the litigations had 
by the plaintifï bank with other parties out in Kansas and with this 
défendant, he has been in the employ of the plaintifï, assisting it in 
the matter of his services and évidence ; but, giving to this witiiess 
the fuUest credence, I perceive nothing in his testimony that should 
raake it the predicate of a finding of the issues for the plaintifï. The 
fact that the Harrisons did not confide to this hired man their ar- 
rangements respecting the transaction of the sale and the mortgage 
of the cattle in question is not worthy of considération. He admits 
in his testimony that 170 head of cattle were driven to the Burke 
farm, where A. C. Harrison lived, in June, and the taking of cattle 
to the Wing pasture, and then some of them were taken to the Gist 
place, and it is quite clear that the 69 head of cattle shipped in Sepr 
tembér, 1901 (concerning which, it is suggested that it was a récog- 
nition or concession by A. C. Harrison and the défendant that the 
plaintifï's -mortgage covered at least part of the cattle claimed by 
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défendant under the mortgage), were evidently not embraced in the 
def endant's mortgage because they are represented as 2's past, and 
they bore only the brand T. 

Neither is thére anything in the testimony of the man Reeves to 
impeach or impair the mass of évidence in behalf of the defendant's 
daim. Evidently he tried to be superserviceable to the plaintifï when 
he testified that the 69 head of steers shipped October 20, 1901, on 
which the second count of the pétition is based, were 2's, coming 3's. 
The pétition itself allèges that the 69 steers were 3 years old. If his 
testimony therefore in this respect were accepted, the plaintifï would 
be plagued with a material variance. As illustrative of the lack of 
breath in the testimony of this witness touching A/C. Harrison's con- 
trol of the Burke place, when interrogated as to how he knew Sam 
Harrison had the Burke pasture, his answers weré: 

"Hè rented that place from Burke, and he was golng to move me onto It, 
and then hlm and A. 0. Harrison got Into a deal and he moved A. O. there. 

"Q. How do you know but what A. C. moved himself there? A. Well, he 
had A. G. there. 

"Q. Dld you do any work on that place that summer? A. No, sir. 

"Q. Didn't attend to any cattle on that place that summer? A. No, sir. 

"Q. Had nothlng to do with it, did you? A. Ko, sir. 

''Q. Then how do you know that Mr. Harrison eontrolled that place that 
summer? Ai Well he had cattle there. 

"Q. How do you know he had cattle there? A. He took them there. 

"Q. Who took them there, did you help drive them? A. No, sir. Well he 
went over there with the cattle, and I went over and helped fetch them back 
from there. 

"Q. When was that? A. In Deeeniber. 

"Q. Mr. Harrison wasn't in the country there In December, was he? A. No, 
sir. 

"Q. How dld you corne to drive them bàck in December? A. Mr. A. C. Har- 
rison came over on the 2d day of December, and he says: 'I have got a demand 
for m head of steers and 102 head of cows for [Trower Bros, to be shipped,' 
and he says, 'Will you help take them down to the station?' 

"Q. How did you come to drive the cattle away from this Burke place in 
December, 1901? A. A. O. Harrison told me to go down there to the Bill 
Burke place with hira and get 111 head of steers. 

"Q. And you went there? A. Yes, sir. 

"Q. And, that iS: ail there was to it? A. Yes, sir. 

"Q. How did you know that those were Mr. Harrison's cattle? A. They had 
Sam Harrison's brand on them. 

"Q. That is ail you know àbout it, Isn't It? A. Yes, sir." 

So it is perfectly clear that the 111 steers and 103 cows shipped in 
December, covered by the third count of the pétition, came from the 
Burke place. And, again, the witness Reeves, in order to help, as 
he supposed, the plaintiffs cause, testified that thèse last cattle were 
2's and 3's, While the pétition allèges that the steers were 3 years old, 
and nothîng is alleged about the âges of the cows. There is no évi- 
dence that the cattle shipped by Sam Harrison itt September came 
from the Burke place, and there is not a word of évidence to show 
that prior to September, 1901, either Sam or A. C. Harrison sold 
any of the cattle mortgaged. 

This record fails to bear any évidence whatever of bad faith or 
côncealment by the défendant respecting the A. G. Harrison mort- 
gage. It was promptly placed on record in Chase county, Kan., 
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whcre the cattle at the time were located, and out of abundance of 
caution is was afterwards recorded in Morris county, where the 
Burke farm is located. Under the Kansas statute (Gen. St. 1901, §§ 
4510, 4511), the mortgagee linder chattel mortgage has the alternative 
of filing his mortgage in the county where the property was then 
situated, or in the county where the mortgagor résides. See Bank 
V. Bond, 64 Kan. 346, 67 Pac. 818. On the filing of the mortgage 
in the proper county, the Suprême Court of Kansas, in Brown v. 
Campbell, 44 Kan. 337, 24 Pac. 492, 31 Am. St. Rep. 374, held tbat 
it is notice to ail the world. And that lien followed the cattle wherever 
they may be removed. Superadded to ail this, there is not foom 
for reasonable doubt that Pinnell, the acting agent for the plaintif? 
in taking the mortgage from Sam Harrison, had notice of the mort- 
gage in question. O. B. Trower testifîed directly that, at the time he 
and Mr. Pinnell had under discussion the taking up by the plain- 
tiflf of the blanket mortgage held by the défendant on ail of the cattle 
of Sam Harrison, he distinctly stated to Pinnell the fact that Sam 
Harrison was surety on the note of A. C. Harrison to it, and that 
he showed him the chattel mortgage given it by A. C. Harrison. Mr. 
Pinnell, when recalled as a witness to testify in respect of this mat- 
ter, with an air of autocratie assumption, waived the matter oflf 
as of no conséquence, on the ground that he was not concerned about 
A. C. Harrison's mortgage. He would not deny that he saw it, or 
that he was told about Harrison being a surety on said notes ; but 
in a gênerai way he understood that he was to get a mortgage on 
ail of Sam Harrison's cattle. This was either an évasion, or a fail- 
ure to contradict the positive testimony of Trower. Aside from ail 
this, Trower was under no obligation to inform Pinnell anything 
about the independent mortgage from A. C. Harrison. Speaking of 
a not dissimilar matter in McShane v. City of Moberly, 79 Mo., loc. 
cit. 45, the court said: 

"The mortgagee was not gullty of any eoncealment. Hls mortgage was on 
record, and this fact the law of the statute déclares the défendant shall be 
presumed to know. * * * If a man holds title to his land by deed, -Which 
has been duly recorded, It is âll the notice he is bound to glve so lonk as he 
remains passive." 

After notice that Sam Harrison was on the notes of A. C. Harri- 
son to the défendant, and after notice of the chattel mortgage on 
the cattle in that locality, responsibility, both in law and morals, 
rested upon the plaintiflf to see to it that he did not interfère with 
the cattle of the défendant. I know of no law 'that would suflEe'r the 
later mortgagee to claim ail the cattle under an omnium gatherum 
descriptive clause in his mortgage tp tajte any and ail cattle . found, 
on the ground that the cattle of an independent mortgagee f rpm a 
différent mortgagor may hâve possibly become mixed up with cat- 
tle inéludéd in the second mortgage \Vithout any fault of the first 
mortgagee ; and, when such later mortgagee comes to claim such 
disputed cattle, the burden is upon him to show that they are his, 
and not those of the unoffending first mortgagee ; and where, as in 
this case, the évidence léaves the fact in extrême doubt, that doubt 
should be tesolved in favor of the first bona fide mortgagee. It A/vas 
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^^ rn^jç^, the:diity of Sam Harrisoii .. and his mortgagee, the plaintiff, 
to sep.lt^at its pattle did not becomé'mixed ûp.with tho'se' of the first 
mortgageçi/as. it.was of the latter; and, if both were in fault in this 
respect, the bur,denremained withthe pla,intiff to show to the common 
understandipg, ,j;h^t the title it asserts is clear. THis thé plaintiff has 
..notdone. '..'i':,','; ./,, .. ; " , ','■',.'. ■. , .; 

A. ,C., Hàrri^on shipped to the,' défendant no more càttlè than his 
rrioirtgage calléd îor, whichhe téstîfted were thè idéntiçal cattle he 
■got from Sam Harrisoni, and this!, issuppleménted'b^tlîe testimony 
of O. B. Trowçr that he sent an inspecter ont to see, the, cattle, per- 
haps the, fpllowing sprihg or surrirrier, and that in Oçtqbèr, 1901, he 
took with hifn a copy .of the mortgage and went put atid inspected 
the cattle .and identified them as corresponding with the mortgage. 
.That wasjbefore any cpntroversy arose respecting the existence ôf 
theidenitity of the cattle,, and he testified that the cattle which he so 
jdentifi,ç<i were the same cattle afterwards shipped to t|iê défendant by 
À, C^'^îarrison. ,,'.::.. ' .', '■ ;,'„ '' ','■,■ 

..il am. so. prof'oundly , ïmpressed with the conviction that injustice 
has Deêij;.done the de(en,dant, both.oii the.facts and th'è'law of the 
ca^e, th^t I am ùnwillihg to enter ,up judgmènt as rec'ôrtirnended by 
the référée., , If this spécial verdict liad been rèturhèd ' by a jury, I 
wQuid .feel .çompelled to set it aside on the ground pf failùre df proof 
sufEcient on, the part Orf the plaintiff td sustain it. '' . 

. On. !thé, iridispùtàble facts, the exceptipns to the rçferée's report 
rnust, be susta'inéd, and judgmènt, go that the plaintiff take nothing 
by-jts pétition,, ., , ' '..',,'i ' 



/!'' '!/' ''-^ ÛxiTED' ,STAÏES V. CLEMENT. ■' 
;/ .,; (District Court, D. , SQuth CâroUna. JUDe 5, .1909.) 

1. Slaves (§■ 24*) — "Peonage"— Depined. , '.r 

. "Peoiiage," wlthin the meaning of Rev. St. §§ 1990, 5526 (Ù. S. Comp. 
St. 1901, 'pp. 1266, 3715), which make the same uniawfuli Àpd- the holding 
of ailj^ toerspii to peohiige a crliiïlnal oft'eiise, Is the holding of pèrsons in 
uhwiluijg Servitude ih p^ayment oï,^(i;et>fs, by meaus , eithèr of force or In- 

trmidat'ioû, ■" ■ '' "' ' '' ■ . ■■' j 

[Ed. Note. — For other cases, see Slaves, Dec. Dig. g 24.* 
; TFor ofherrdefinltions; see Words and PhMses, vol. 6, pp, 5?S1, 3282.] 

2. Slaves (§124*)— iPeonaûe—Intimidàtiok. ' 

Ind^Kflng a' person to lahor in payr^ent of ■ debts by threats of prose- 
cutiop,!may çpnstltute intimidation and a.nioiint to peonnge, if by reason 
of tlié .dliierent character of the parties such threats overcanie the wlll 
oftiié Sëi-VâHt and the service was ■Invo'luntaiy. . : . 

lEia.'Nbtë.—ï'otottïér' bases, see Slaves, Dec. Dig. | 24.*] • , 

3. Slaves (§ âï*)—PÈoMfeE^STATtJTO»YtibHiBiTioN— Eléments' ôf CbIm- 

* ■■ I IB order to oonstitute the crime of holding another pergon in peonage, 

. - It ,1s fipt aecessary that the défendant should hâve actéd «qrruptly.. 
,: ;{]5<l.,]^pte.—rE6r other, cases, see Slaves, Dec. Dig. S, ^i.*]. 

4/; StAVE^ XS '24*)+rPEONAGï;7— Eléments OF Offense. • ■^i-,., 

TJjç.faot .that, perspr)s were induçed to work for ariothér , In paymeut 
, of ■ déb'ts , through f ear Of ptosécutioif If they refused did i)ot rénder the 

*For <iitber cases see same toplc & j .nvmbss la pec. ,& Aœ. Dlgs. 1907 to date, & Rep'r ludei:i:,es 
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master gullty of peônage, unless such fear was cansed by threats of 
prosecution màde by him at the tlme. 

[Ed. Note. — For other cases, see Slaves, Dec. Dig. §• 24.*] 

5. Cbiminal Law (§• 381*) — Evidence or Good Chabaoteb— Weight. 

While évidence of the good character of a défendant cbarged wlth crime 
is always admissible, and to be considered by the jury, yet, in determin- 
ing the weight to which it is entltled, they shôuld take into account the 
nature of the offense charged, and the nature and disposition of the wit- 
nesses; and if the jury believe that such wltnesses are in sympa thy 
with the act of the défendant, and vcould as readily testify to his good 
character, even if they believed him guilty, the tesiimony is not suffl- 
cient alone to ralse a reasonable doubt of his gullt. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. § 846 ; Dec. 
Dig. §• 381.*] • 

E. F. Cochran, U. S; Atty., and Abial Ivathrop, Asst. U. S. Atty. 
W. H. Parker, for défendant. 

, BRAWI^EY, District Judge (charging jury). This is an indict- 
ment for the violation of what is generally known as the "peonage 
statute." It was enacted in 1867, and is now embodied in sections 
1990 and 5526 of the Revised Statutes (U. S. Gomp. St. 1901, pp. 
1866, 3715). This statute was considered by the Suprême Court in 
the case of Clyatt v. United States, 197 U. S. 207, 25 Sup. Ct. 429, 
49 L. Ed. 726, wherein that court defined peonage as a status or con- 
dition of compulsory service based upon the indebtedness of the peon 
to the master, the basai fact being indebtedness, and adopted the opin- 
ion of Judge Benedict in Jaremiilo v. Romero, IN. M. 190, where 
for the first time, I think, in our judicial records, the System known 
as peonage had judicial interprétation. This system existed in New 
Mexico and certain other territories derived from Spain, and was 
a System of modified slavery. After the ratification of the thirteenth 
amendment, which aboHshed slavery, the Congress passed this act 
for the purpose of eradicating any form or kind of involuntary servi- 
tude. A cardinal feature of the system of peonage was the holding 
of persons in involuntary servitude in liquidation of debts. The begin- 
ning of Buch service: was generally the voluntary act of the peon, and 
the intention of this législation was to abolish this system wherever 
it preyailed, and to prohibit its extension or establishment in any state 
or territory where the conditions were such as to make it probable 
or possible that an ignorant and helpless population might be induced 
to submit themselves to a degrading and oppressive system, where un- 
der the color of légal rights the ignorant might be held in involuntary 
servitude in liquidation of debt or other obligations, and thus a new 
and odious form of slavery might be established. 

In the Clyatt Case the défendant was charged with coming with 
two companions, each armed with shotguns, and carrying handcuffs 
and warrants for the arrest of five men; Clyatt claiming that they 
were indebted to him. They were carried ofif against their will to Cly- 
att's place of business,, and I beheye kept in the stockade under guard. 
The facts in the case which you are now to consider differ materially 
from those in the Clyatt Case. There is no proof whatever of any 

'For otber e&see see Eame topic & § numbkb in Dec. & Âm. Digs. 1907 to date, & Bep'r Indexas 
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of those brutalities and outrages which hâve so greatly shocked the 
public conscience in some of the peonage cases of which we hâve had 
reports; but slavery was none the less slavêry when the master was 
mild and humane, and there may be a System of peonage wholly un^ 
attehded by any circumstances of brutality. It is for you to deter- 
rhirie, .ujponthe testimony vifhich has been oflfered hère, whether the 
défendant has held any of the persons named in the indictment to in- 
voluntary service or laborin Hquidation of any debt or obhgation or 
otherWisél It is the holding of persons in unwilling servitude in pay- 
ment bf debts that is the gist of the offense denounced by the statute. 
There is nothing in the law which forbids voluntary service in liquida- 
tion 6f debts, and common honesty would require that a man who 
receives money or supplies, and promises to work and repay such ad- 
vances by his labor, shOuld fulfill his obligation; and it is not unlaw- 
ful for any person who so makes advances upon those terms to use 
every.proper means of persuasion to induce his debtor to perform his 
contràct, but it is unlawful tô cornpel sudh performance by force or 
by intimidation. What constitutes force or itltimidation is a question 
of fact, and each case must dépend upon its own circumstances. The 
charàct'er and condition of life of the two parties are always tp be 
considered in deciding a question of this nature. 

The spécifie charge hère is, iidt that the défendant used any physical 
force to subduë the wills ôf the parties named in the indictment, and 
thus compelled them against their wish to remain in his service, for 
there is no proof whatever of any physical force or threat thereof ; 
but the gbvernment's case îs that the défendant, by threatening the 
parties named with prosecutions under the labor contràct law of the 
State as it then was, ôr prosecutions for other offenses, induced thèse 
parties to remain in hik service against their will, in order that he 
might secure by their labor the payment of their indebtedness to him. 
It is for you to say whether the government has made out its case. 
If you are satisfied beyond a reasonable doubt that the défendant by 
such threats of prosecution induced thèse parties, or âny of them, 
to remain in his service against their will, overmastering their weak- 
ness by his strength, and thus subduing their wills to his, then it is 
your duty to convict him. If not, it is equally your duty to acquit. In 
determining this question, it is of no conséquence whether the in- 
debtedness' claimed was an honest indebtedness or otherwise ; nor 
should you consider whether or not it was a moral obligation of 
the parties named to pay their debts and to work in fulfiUment of 
their contracts. A man may be bound by every sanction of common 
honesty to pây his debts and to work for another in f ulfillnient of such 
obligations ; but the law forbids you to compel him to work against 
his will. There is no need to vindicate the wisdom of such a law. 
Without it a System of involuntary servitude, in which the weak, the 
dépendent, the helpless, would. be brought under subjection of the 
strong and masterful, and a system would be established as degrading 
to the humble as slavery itself, without any of the alleviating and 
bénéficient f eatures which made that institution so long endurable. 

The court is requested by the learned counsel for the défendant to 
give you certain instructions: 
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(1) Where an indictirient charges that the défendant held a party 
in involuntary servitude at a certain date, and the proof is such as to 
leave on the minds of the jury a reasonable doubt as to whether he 
was so held at that date, no matter what they may beheve as to his 
having been so held at some earlier time before that date, the jury are 
instructed that the offense has not been proved as alleged, and they 
must acquit. (Request withdrawn. Refused.) 

(2) Peonage is the unlawful holding of a man in involuntary servi- 
tude; ëômpelling' him to labor for another against his will, in liquida- 
tion of a debt, and this cofflpulsion may be exerted either by force, 
threats, or intimidation; but the jury are instructed that the force 
exerted, of whatever kind, to constitute peonage, must be such as to 
subdue and constraîn the will, and must hâve been willfully and know- 
ingly pxerted by the défendant. (Granted.) 

(3) There is no lâw against any man working for another in pay- 
ment of a debt, so long as he is not compelled so to work by force, 
threats, or intimidation. (Granted.) 

(4) While the force exerted may be less than actual violence or 
physical restraint, while it is sufficient if the jury believe that the 
laborers were so influenced by fear of the défendant that their wills 
were . subdued, yet this fear, in order to make the offense of peon- 
age, inust hâve been exerted by the défendant, and by him willfully, 
know.ingiy, and corruptly. 

The Court: The court gives you that instruction, striking out 
the wbrds "and corruptly." If he compels them by force, or by in- 
timidation or threat, or otherwise, against their will, to remain in his 
service, the offense i& complète. No allégation of corruption in it is 
charged. 

(5) It is not sufficient that the laborers worked because they were 
in fear, if the fear were not excited by the défendant, and by him will- 
fully, knowingly, and corruptly. 

The Court: The court will strike out the word "corruptly," as it 
did before. The court instructs you that if the laborers worked for 
him, believing that if they did not work they might be prosecuted, 
and the défendant, the time he induced them to work, if they de- 
sired to leave, said nothing to them to remind them of their obliga- 
tion, and did not at that time threaten them that if they left he would 
prosecute them, if they had in their own minds a conviction that under 
their contract they were bound to work, and they were not influenced 
by him to rernain against their wills by any threats, or by being told 
at that time that they would be prosecuted if they did not work, and 
he brought no pressure upon them to overmaster their wills, by threat- 
ening to prosecute them, that charge. No. 5, is given. 

(6) While it is true, in gênerai terms, that if a party is under ar- 
rest for a criminal charge, and under promise to abandon the criminal 
charge he makes a contract to labor, such contract is a void contract, 
yet the jury are instructed that the promise in question, in order to 
make out peonage, must hâve been made by the person bringing the 
charge or procuring the charge to be brought, and by him for the 
purpose of returning the party into involuntary servitude. 

171 F.— 62 
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The Court: The court doès net understand exactly what is meant 
by that fequest. 

Mr. Parker: The idea of that request is. to bring home the respon- 
sibility of the act to the pàrty, the party who is charged with peonage 
because of it, to exclude those cases where a criniinal charge being 
brought against a man, and where there cornes the abandonment of 
the criminal charge, and the subséquent entry of that man into the 
service of the défendant, that wherever the charge was not brought 
for the purpose of bringing about that condition, where, as it hap- 
pens sometirries, and frequently must happen, , wherever kindly rela- 
tions obtain between the master and the servant, the servant gets into 
trouble, goes to his master, says somebodyhas prosecuted him, and 
has convicted hirti, asks, the master to pay the fine, and says he will 
work for the master, the master, absolutely, indiffèrent, except to help 
out the poor créature, if the master has procured^the charge, then it 
is a subterfuge; but, if somebody else, then he should not be held 
responsible because he helps the poor créature out of his trouble and 
gives him another chance. 

The Court : The court gives you that instruction with that explana- 
tion. It does not understand that that is part of the government's case 
in this case at ail. 

(7) If the party remained in the defendant's service, fearing that 
if he left it he would be arrested on some charge, real or feigned, the 
jury is charged that that is peonage, but only provided the fear in 
question is so induced by the défendant, and by him willfully, know- 
ingly, and corruptly. ' , ; 

The Court : The court gives you that instruction, striking out the 
Word "corruptly"; that is, you must bè satisfied beyoïid a reasonable 
doubt that the défendant, by his words or conduct, induced the parties 
named in the indictment tO remain in his service against their will by 
threats of a criminal prosecution. Then that would be a case of peon- 
age. 

(8) The character of the défendant is always in issue, in a criminal 
charge, as an élément for the jury to cpnsider in determining the guilt 
or "innocence 6f the défendant. (Grarited.) 

(9) Proof of character, in any case, may âlone serve, in the absence 
of ail other évidence, to raise in the minds of the jury a reasonable 
doubt as to the guilt of the défendant; and, where the character 
proved does raise such reasonable 'doubt in the minds of the jury, 
that alone efltitles the défendant to an a:cquittal. 

The Court: That is correct as a gênerai proposition; but, in de- 
termining the Weight to be given to testimony as to charactetvthe jury 
should Gonsider the nature of the offense with which the défendant 
is charged. . If he is indicted for larcëny, forgery, or other offense 
of a kind which implies moral obliquity, proof that he is a man of 
high character and unquestioned integrity would of itsèlf raise a doubt 
whether a' man of that character cOuld be guilty of such ian offense: 
but not sô if the charge, for example, was for an assault and battery, 
for men of the highest integrity may be men of violent passions and 
hâve Ungovernable tempers. Proof that a man is a man of integrity 
would not raise a doubt as to whether he îs guilty of an assault ançl 
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battery. The question of character there, character of integrity. does 
not corne into play, forthe reasons stated. He may be of the highest 
character, and yet be of a very violent disposition, while proof of 
character as a peiaceable man wôuld hâve its weight in such a case. 
So, too, in considering the weight to be given to testimony as to char- 
acter, you must consider the natiire and disposition of the witnesses 
who havE so testified, and how, far they a,re Hkely to be in sympathy 
with the défendant, and whether they wowld look with disfavor up- 
on hîrri if they believed that he has really committed the offense 
charged. 

Notv, bne of the legacies of that institution of slavery is that there 
are a number of people who believe that the negro will not work un- 
less he is forced to work, and there is a strong disposition towards 
législation of a kind which would compel work in payment of a debt. 
There is something to be said in favor of that view. It has found 
favor in the Législature of the state, and this court has lately had 
in review certain labor contract laws of this state, where that was 
really apparently the intention of the Législature. That particular law 
has been held unconstitutional in this court. It bas been held uncon- 
stitutional by the Suprême Court of the state. A large majority of 
the judges of our own state bave so held. But, notwithstanding that, 
there is a feeling that in sortie way or another there should be spécial 
législation to compel the performance of thèse labor contracts. The 
court is not called upon to express its opinion as to the new législa- 
tion on that subject; but in considering the testimony of character, 
which has been ofïered, and upon which the défendant relies, and asks 
the court, in the instruction which has just been read, to instruct you 
that prbof , of character alone is sufficient to raise a reasonable doubt 
as tp whether the défendant was guilty of this charge, the court in- 
structs you that you should consider the character of that testimony, 
and the standpoint of those respectable gentlemen who gave their tes- 
timony, and consider, in determining the weight \vhich you are to give 
to the testimony as to character, as to how far, or iwhether, thèse wit- 
nesses hâve any abhorrence of the ofïense charged against this de- 
fenda;nt. If you hâve any reason to believe that they would give the 
same testimony even if they stipposed that he was guilty of the charge, 
then such testimony is not sufficient to raise a doûbt as to whether or 
not he is guilty of the charge. 

There is a public sentipiient : in some parts of the South which finds 
expression in labor contract laws, that, there is need of spécial légis- 
lation to compel the negroes [ to the performance of their contracts 
by imposing penalties for their violation, and in considering the. tes- 
timony as to character the, jury should consider, whether or not the 
witnesses are so far influençed by that sentiment that they would 
not be inclined to judge harshly any one who endeavored to put im- 
der pressure parties indebted to him for the purpose of securing per- 
formance of their obligations. Testimony of such witnesses to the 
good character of thé défendant would not tend to raise any presump- 
tion ofjihis innocence; fpr they might still beHeve him to be a man 
of integrity and character^ although guilty of the spécifie ofïense 
charged.: âgaiîist him. .■ j- 

Take the record. 
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LA MOINE LUMBER & TRADING CO. T. KESTBRSON et aL 

(Circuit Court, D. Oregon. July 26, 1909.) 

No. 3.135. 

1. Corporations (§ 499*)— Capacity to Sue— Corporate Power— Right to 

RAISBi 

A corporatlon's Incapacity to sue tfecause of want of corporate power 
caii be raised only by the state. 

[Ed. Note. — For other casea, see Corporations, Dec. Dig. § 409.*] 

2. Corporations (8 672*)-tFoREiGN Corporations— Actions— Pleading. 

In an action by a Californla corporation for breach of contract for the 
sale of lumber in OregQn^ tbe déniai of an allégation in the complalnt that 
the lumber was to be Shlpped Into California raised a material issue In 
connection with à fùtther claim by défendant that plaintlff or its assign- 
or had no right to do business in Oregon. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 2C46; Dec. 
Dig. § 672.*] 

3. Corporations (§ 636*) — Foreign Corporations— Exclusion. 

A State may, if if desires, exclude foreign corporations from dolng busi- 
ness wlthin its borders, or it may admit them on such conditions and lim- 
itations as it may preççrlbe. 

[Ed. Note. — ^For other cases, see Corporations, Cent. Dlg. §§ 2505-2509; 
Dec. Dlg. § 630.*] 

4. Corporations . (§ 661*)— Foreign Corporations— Rigiit to Sue— Statb 

LiAW— FaiI-ÙRE TO ÇOMPLY. 

A foreign corporation, not havlrig eOmplled wlth Laws Or. 1903, p. 44, 
i 6, reqùirihg ail foreign corporations before transacting business In the 
State to file a déclaration and appoint a,n agent to accept services, and 
declarlng that untll it has done so it shali not trahsaet any business with- 
In the staté hor maintain any action in Its courts, cannot malntain an ac- 
tion in eithér a fédéral or state court wlthin such state to ènforce a con- 
tract made In' the éondnct of business in violation of the statute. 

[Ed. Note;-^For other cases, See Corporations, Cent. Dig. §§2544, 2564; 
Dec. Dig. §661.*] 

5. Commerce (| 10*)— Régulation- Eîxclusive or Concurrent Power. 

State Ètatutes, impOsing conditions on corporations précèdent to thelr 
right to transaet business withln the state, are ineft'ectlve to preveht trans- 
actions copstituting Interstate commerce, whlch Is withih the exclusive 
jurlsdlctiou of Cougress, whether Congress had exercised such authority 
or not - ■ • ■ 

[Ed: Nité'.— ^iFor bthet cases, seë Commerce, Dec. Dig. § 10.*] 

6. Commerce (§ 12*)— Interstate Comuerce—Regulation. 

Corporations possess the same rîgïlts as citlzens with respect to free- 
dom from state régulation of Interstate commerce. , f 

[Ed. Nbte.—^For othér cases, see Commerce, Dec Dlg. § 12.*] 

7. Corporations (§ 661*)'— Foreign Corporations— Right ï'b Do Business-^ 

'Actions— Défenses. ''"•'' '' ' 

In an action 'liy a foreign Corporatlon's assignée for breach of a con- 
tract for 'the- sale Of lUfuber. a défense that plaintilï's assigner was a for- 
eign corporation, that if entered the state and ^ngaged tlierein in the 
business, ot buying and selllng lumber without havlng coniplied with 
Laws Or. jiÛ03,,.p. 44, § 6, preseribing the conditions oii' whlch foreign 

*For other cases see same topic & { numbeb in Dec. & Am. Digc. 1907 to data^ & Rep'r Indexes 
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corporations may transact business withln the state, stated a sufflcient 
défense. 

lEd. Note.— For other cases, seo Corporations, Cent. Dlg. §§ 2544, 2563- 
2567 ; Dec. Dlg. S 661.» 

Wbat constitutes "doing business" in state, see notes to Wagner v. J. 
& G. Meakin. 33 G. C. A. 585; Ammons v. BrunswicU-Balke-Collender 
Co., 72 C. C. A. 622.] 

8. Sales (§ 412*) — Contkact— Bbeach— Action—Dei'enses. 

In an action for breach of a contract for the saleof lumber, a spécial dé- 
fense, alleging tliat plaintiff's assignor ;fratidiilently graded lumber ship- 
ped under the contract. because of whi'ch défendants rescinded and there- 
after sold the lumber to others, and that the total amount eut, which In 
any event was sold under the eoutraet, was but 4,Çi)0,000 feet and was 
of a value of no more than $12.50 per 1,000, was relevant to the amount 
of plaintiff's recovery, if any, and was therefore not deniurrable. 
[Ed. Note.— For other cases, see Saleis, Dec. Dig. § 412.*] 

At Law. 

This is an action by the La Moine Lumber & Trading Company, a corpora- 
tion organized and axisting under the laws of the state of California, agalnst 
H. G. Kesterson and A. W, Silsby, whp are citizens and resideuts of the 
state of Oregon, to recover damages for the breach of a contract eutered Into 
between the Griffln & Skelley Company, which is also a California corpora- 
tion, and the défendants. By the terms of thte contract the défendants under- 
took and agreed to deliver to Griffln & Skelley Company, and the latter 
agreed to receive, at Woodville Station, in the county of .lackson and state 
of Oregon, the entire eut of lumber of the défendants for the season of 1906; 
ail of sald lumber to be dellvered on or beforé thé I5th day of November, 
1906, and the sald Grifïin & Skelley Company agreeing to pay the défendants 
therefor. wlthin 10 daya after dellvery. It la: alleged in the complaint that 
the lumber comprlsed by such, contract was so purchased and sold, to be ship- 
ped, immediately on delivery, as agreed, from sald Woodville Station, in the 
state of Oregon, to San Francisco and other {joints in the state of Cali- 
fornia, and the portion délivered was actually so shipped and transported. 
The plaintlfC is the successor by asslgnment of this contract from Grifljn & 
Skelley Company, and brings this action for a breach thereof. 

The answer puts in issue the allégations: touching the purchase and sale 
of sueh lumber' to be shipped on dellvery to California, and for a flrst, fur- 
ther and separate défense It sets up the want of capacity in the plalntiffi 
corporation to buy, take, or hold such contract, or to collect or sue upon 
claims for damages arising from a breach of the same. 

ITor a second further and separate défense, It Is alleged that Griffin & Skel- 
ley Company, belng a f orelgn corporation, falled to comply with the laws 
of the state of Oregon by which it was entltled to be admitted to transact 
business wlthin the state, and that it, wlthout authority or license from the 
state of Oregon soto do, engaged in the business of buying and selllng lum- 
ber, and contlnùed in such business, of buying and selllng lumber from the 
plaintiffs- and others, in the couBtle* of Jackson, Joséphine, and Douglas,' 
wlthin thestateof Oregon, untll the'year 1907. 

For a third answer and défende, it sets up that the plaintlfC is the succes- 
sor by assjgumçnt of the contract with Griflin & Skelley Company, and that 
it also trànsàcted Business In thé' state of Oregon vvîtliout comply ing with the 
laws oï the stite ehtitling it to 'ëà business hèrein, ài paylng the requisite 
license. r : 

And for a flfth défense it Is allegiçd.: That pla,lntlff, in receivlng and scal- 
Ing the lumber dellvered by tl)e défendant at; Woodville, Or., defrauded the 
défendants by grading said lumber below its actual gradé to their loss and 
damage Iri the suin of Ç1,000 ; that, because of the fraudulent acts of the Grif- 
fln & Skelley Company and plaintltT in grading the said lumber to the de- 
fendants' loss and damage, the défendants, Inth^month of Septemher, 1906« 

*For other cases se* 8iun« topic & S ncMbBB' io Dec. A A.m. Diga. 1907 to date, & Rep'r Indexes 
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resciuded the sald contract and refused to dellver the lumber; that after 
the rescission of the c6ntract, as 'aforesald, the défendants sold the lumber 
out that was to be dellvered uiider sald contract, but the amouut eut was 
4,(k)O-,000 feet, board nifesurë, and ùd more, and the sàme was sold for the 
sum of $32.50 per 1,000. and no more, and was of no greatër market Value 
than $12:50 per 1,000. ' ,- 

V To thèse several separttte answers and défenses the plaintifE interposed a 
demurrer, and the cause was heard thereon. ; ■ 

Platt & Bayne, Ben C. Dey^ and Wm. D. Fenton.for plaintiff. 
Robert G. Smith and J. M. Long, for défendants. 

WOIvVERTON, District Judge (after stating the facts as above). 
The demurrer to the first separaté défense should be suStained, as the 
défendants are not in. a position to raise the question of plaintifï's ca- 
pacity to sue because of its wânl of corporatê power. That is a mat- 
ter for the state, not for a private party, to assert. Clark & Marshall, 
Private Corporations, vûl^-1, §.22D. : 

The demurrer, however,! should beoverruled as to the second and 
third separate défenses. The allégation in the complaint that the 
lumber cohtracted for Was purchased for shiprrient into the state of 
California stands denied t)y, the ariswer. This constitutes an issue un- 
der the pieadings. Supplementing this issue, then^ is the further mat- 
ter contained in said défenses. 

It is explicitly admittecj that the contract set up in the complaint was 
entered iritp and execute'd in Oregpn. Now the question arisesupon 
the pleading whether thèse! answers constitute good défenses to plain- 
tifif's causC' of action. The statute of Oregon makes this provision 
(Sess. Laws 1903, pp; 4/1, 45, § 6)-: 

"Every f oreign borporation, and every forelgn Joint-stock Company or as- 
sociation, before trausacting business withln this state, shall file the déclara- 
tion and pay the entrarice fées hereinafter provided, and shall duly exécute 
and acknowledge a power ofattorney, and cause the same to be recorded In the 
office of the SeCrtetary of 'State, whlch power of attomey shall be Irrévocable, 
exeept bytihe. substitution of anothet'quallflëd person for the one mentioned 
therein as attorney «In fact. , « * * f ît shall be the duty of every such for- 
elgn corporation, joint-stock company, or association, to malntaln, at ail times 
withln thlÈ state, someqùallfled persoii as Its attomey In fact, as herein pro- 
vided, and in ^efault thereof, It shall not be entltled to transact any business 
withln this state or maintain any suit, action, or proceedlng In Its courts." 

It is no longer a dispùted question that a state may, if it so desires, 
exclude f oreign corporations f rom dojng business within its borders, or 
it may admit them to do and transact business therein, upon such condi- 
tions and IJrhitations âS it rriay désire. Foreign' corporations therefbre, 
not cOriflpljring' witii the; pfescrïbbd statutory pt-éi"equisites for doing 
business ap|diiiain.tainiiîg,suits or actions in. another state, wiU not be 
permitted to sue in such other state to enforce contracts made with the 
view tô thé conduct of; or while ti'ansa'Èting, business therein. Cy- 
clone Minïii^ ,Ç6'. V. Baker Light & Power Cd.CC, C.) 165 Fed. 996, 
Statutes, however, inhibiting f oreign corporations, from doing busi- 
ness within a state, or imposing restrictions thereon, may not be al- 
lowed to impair the power of Congress, uhder article 1, § 8, of the 
fédéral Constitution, to "j-egulate commerce among the several states." 
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Nor will they be permitted to intrench upon the rights of citizens to 
engage in commerce between the states. 

"Commerce," says Mr. Pomeroy (Pomeroy on Constitutional Law, 
p. 376), "includes the fact of intercourse and of traffic, and the subject- 
matter of intercourse and traffic. The fact of intercourse and traffic, 
again, embraces ail the means, instruments, and places by and in which 
intercourse and traffic are carried on, and, further still, comprehends 
the acts of carrying them on at thèse places, and by and with thèse 
means. The subject-matter of intercourse or traffic may be either 
things, goods, chattels, merchandise, or persons. Ail thèse may there- 
fore be regulated." And "Commerce among the states," says Mr. Jus- 
tice Field, "consists of intercourse and traffic between their citizens, 
and includes the transportation of persons and property, and the navi- 
gation of public waters for that purpose, as well as the purchase, sale, 
and exchange of commodities." Gloucester Ferry Co. v. Pennsylvania, 
114 U. S. 196, 203, 5 Sup. Ct. 836, 828, 29 L. Ed. 158. 

The régulation of commerce between the states is of such compre- 
hensive reach as to afïect ail the citizens of ail the states of the Union, 
and it is unnecessary that Congress should fîrst exercise its authority 
to regulate before the states would be restricted in their législative 
power. The fédéral Constitution is itself restrictive of such local au- 
thority, and the power of Congress is âccordingly exclusive. This 
right of citizens of différent states to engage in interstate commerce is 
therefore beyond the authority of the state to impair or circumscribe. 
Corporations possess the same rights as citizens in this respect, and are 
entitled to like privilèges. In support of thèse propositions, I need 
refer to but few authorities in addition to the Gloucester Ferry Com- 
pany Case. See Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 357; Phila- 
delphia Steamship Co. v. Pennsylvania, 132 U. S. 326, 7 Sup. Ct. 1118, 
30 E. Ed. 1200; Coit & Co. v. Sutton, 102 Mich. 324, 60 N. W. 690, 
25 L. R. A. 819 ; McNaughton Co. v. McGirl, 20 Mont. 124, 49 Pac. 
651, 38 L. R. A. 367, 63 Am. St. Rep. 610; Ware v. Hamilton Brown 
Shoe Co., 92 Ala. 145, 9 South. 136. 

The headnote in the last case is apposite hère for illustration. It 
reads : 

"A contract for the purchase of goods, made between a citizen of Alabama 
aud a Missouri corijoration, whether made in Alabama or Missouri, is within 
the congresslonal power to regulate Interstate commerce; and the corpora- 
tion may maintaln a suit on the contract in Alabama, without alleging or 
showing a compila nce with our constitutional and statutory provisions as to 
having a résident agent and a known place of business." 

Now, if it were admitted, as alleged in the complaint, that the lum- 
ber which constitutes the subject-matter of the contract was purchased 
and sold to be shipped on delivery into the state of California, the 
transaction would signify a dealing, between citizens of différent states, 
beyond the authority of the state to regulate ; but, being denied, and it 
being alleged in further défense that Griffin & Skelley Company enter- 
ed the state and engaged therein iii the business of buying and selling 
lumber from plaintiffs and others, makes of it a transaction of business 
within the state. It would appear therefore that the second défense 
Was sufficient. The discussion has extended to the question whether 
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the ; dealiog co.niprised other. than a single transaction, and, tlierefore 
whether the Griffin & Skelley Company were chargeable with the trans- 
action of business within the state. The pleading, however, shows 
more than this, and it must be taken to be true. 

As.to the third défense, if Griffin & Skelley Company could not 
,maintain the action, the plaintiff, being its assignée, and a foreign cor- 
poration also, without having been admitted to transact business within 
thg State, would stand in no better plight. 

The .fif th separate answer contains matter pertinent for determining 
the amount of the plaintifï's recovery. 

The demurrer will therefore be sustained as to the first separate dé- 
fense, and overruled as to the second, third, and fîfth separate défenses. 



GENERAL ELECTRIC CO. v. IIURD et al. 

(Circuit Court, D. Oregon. July 26, 1909.) 

No. 3,151. 

1. JuDGMENT (§ 853*) — "Dormant .Ttjdgment." 

A "dormant judgment" Is one tliat bas bëconie Inoperatlve so far as the 

rlght to Issue an exécution thereon Is concerned. 
[Ed. Note. — For other, cases, see Judgment, Dec. Dig. | 853.* 
For other définitions, see Words and Phrases, vol. 3, p. 2183; vol. 8, 

p. 7642.] 

2. CouETs (i 355*) — Fédéral Courts— Adopting Peacticb of State Courts— 

SlATUTES. 

Rev. St. § 916 (U. S. Comp. St. 1901, p. 684), provlding for the exécution 
of judgments of fédéral courts, made applicable to decrees solely for the 
payment of money by equlty rule 8, adopted the remédies established by 
law in the several States at the time the section became a law, but not 
thè subséquent state enactments regulàtlng such remédies ; they being 
left for adoption by rule as the fédéral court might deem advisable. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 935; Dec. Dig. § 
355.*] 

3. Courts (§ 354*) — Fédéral Courts— AnoPTiNa Pbactice or State Courts— 

JuDGMENTr-LiEN— Limitations. 

Where, under the law of a state in force prior to 1872, made applicable 
to fédéral judgments and decrees by Rev. St. § 916 (U. S. Comp. St. 1901, 
p. 684), and equlty rule 8, the lien of a judgment lapsed at the end of 
10 years from the entry thereof unless exécution was issued in the mean- 
time, and requiring leave of court to issue an exécution after five years 
hâve elapsed without an exécution being issued, the lien of a fédéral de- 
cree, on which no exécution had been issued since March 28, 1894, had 
lapsed. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. | 354.* 
Couformity of practlce în common-law actions to that of state courts, 
see notes to O'Counell v. Reed, 5 G. 0. A. 594 ; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 392.] 

4. Creditors' Suit (§■ 16*)— Conditions Précèdent— Rightto Execution. 

Where complainant hàd no exécution pending on a decree and was not 
entitled to exécution except by leave of court on appropriate motion and 
notice to the judgment debtor, it could not maintain a suit in equlty li» 
aid of the exécution. 

[Ed. Note. — For other cases, see Creditors' Suit, Dec. Dig. § 16.*] 

•For other oasea see same topic & § ndmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. ExEcxjTiow (§ 72*) — Rmirr To Issuance— Leavb or Court. 

Where a judgment credltoi is only entitled to an exécution by leave 
of court, hls right Is only establlshed when be obtains an order of court 
directlng that exécution Issue. 

[Ed. Note.— For other cases, see Execution, Dec. Dig. § 72.*] 

6. Courts (§ 354*) — Fédéral Courts— Adoptinq Pbacticb of State Courts- 
Execution. 

B. & C. Comp. Or. S 241, provldes that If, at any tlme after the entry 
of judgment, 10 consécutive years hâve elapsed wlthout exécution, no ex- 
écution shall thereafter Issue on the Judgment vrhich shall thereafter be 
concluslvely presumed to be pald. Eeld, that such section, belng a stat- 
ute of limitations, was a mie of property blndlng on the fédéral court 
sltting In Oregôn under Rev. St. | 721 (U. S. Comp. St. 1901, p. 581), de- 
clarlng that the laws of the several states are to be regarded as rules of 
décision In trials at common law in courts of the United States In cases 
where they apply, and hence a fédéral decree recovered in Oregon, on 
which no exécution had been Issued for more than 10 years, was barred. 
[Ed. Note.— For other cases, see Courts, Cent Dig. § 934; Dec. Dig. 
§ 354.*] 

In Equity. 

The facts attending thls cause, necessary to an understandlng of the prés- 
ent controversy, are as foUows: 

On Aprll 14, 1893, the Northwest Electric Company recovered a decree in 
this court agalnst L. L. Hurd, défendant above, and hls wife, Joséphine Hurd, 
for the sum of $13,138.50. H. W. Goode, who was a défendant in that suit, 
by a cross-bill recovered a decree agalnst Hurd also for the sum of $2,694.08 
Under an exécution and order of sale, certain property was sold at master's 
sale, and the proceeds applled in part satisfaction only of thèse decrees. 
Thereupon, to wlt, on November 16, 1893, a deflciency decree was rendered, in 
favor of the complalnant and agalnst Hurd, for the sum of $5,296.93 and 
also a. llke decree in favor of Goode for $2,006. On the 2Sth day of March, 
1894, an alias exécution was issued upon the Goode decree, upon which the 
sum of $934.50 was reallzed, and the decree in hls favor was satisfied to that 
extent, and no further. The complalnant in this suit has succeeded, by as- 
signment, to the ownership of both thèse decrees. Since the issuanee of the 
last exécution upon the Goode decree, the judgment debtors bave had no visible 
property subject to exécution and sale. This fact is set forth as a reason 
why no subséquent exécution has ever been Issued upon elther of said decrees. 

In addition to thèse facts, It Is further alleged, by the bill of complalnt 
herelh: That, in the year 1900, S. C. Flint, by contract with the défendant 
Oregon & Califomla Kallroad Company, acQulred the rlght to purchase cer- 
tain real property, of large value; that Hurd, by agreement witli Flint and 
the advancement of one-half of the purchase price of said real property, is 
entitled to and Is the owner of a one-half Interest in the contract, and Is the 
équitable owner of a half interest In said real property; but that Flint Is 
holding the same In secret trust for the défendant Hurd, with Intent, on the 
part of both Flint and Hurd, to cheat and detraud the creditors of the latter 
— ail of which matters and things concerning the contract of sale and the 
secret trust obtalning with référence to said real property were and remain- 
ed wholly unknown to the complalnant until about the Ist day of February, 
1907 — and that said Hurd, and hls wife Joséphine, were and are Insolvent 

A discovery is prayed, and that the alleged équitable interest of Hurd in 
the contract with the railroad Company be subjected to the satisfaction of said 
decrees theretofore rendered against him. 

The cause has been submitted upon demurrer to the bill for insufficiency. 

Albert Abraham, for plaintiff. 

Coshow & Rice, Wm, D. Fenton, and R. A. Leiter, for défendants. 

*For other ee*ea a»» sams topic A i numbeb in Dec. & Am. Digs. 19C7 to date, ft Rep'r Indexe* 
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WOLVERTON, District Judge (after stating the factsas above). 
The theory upon which this suit is instituted is that it is an ancillary 
proceeding in aid of an exécution for the enforcement of subsisting 
decrees for the payment of money. The decrees themselves, howevei . 
hâve concededly becotne dormant ; that is to say, they hâve become in- 
operative so far as the right to issue exécution thereon is concerned. 
They may be more than dormant ; they may be dead ; but of this later. 

By section 916 of the Revised Statutes (U. S. Comp. St. 1901, p. 
684), which was enacted June 1, 1,873: 

"llie party reeoverlng a judgment in any common-law cause In any Cir- 
cuit or District Court, sliall be entltled to simllar remédies upon the same, 
by exécution or otherwise, to reacti the property of the judgment debtor, as 
are now proyided in like causes by the laws of the state in which such court 
is held, OjT i by any such laws hereafter enacted which may be adopted by 
gênerai rulea of such Circuit or District Court; and such courts may, from 
time to time, by gênerai rules, adopt such staté làwâ as may hereafter be In 
force in such state in relation to remédies upon Judgments, as aforesaid, by 
exécution or otherwise." 

In pursuance of section 8 of the rules of practice in equity, this sec- 
tion, as it relates to remédies by exécution, appHes alsç to decrees sole- 
ly for the payment of moriey. It may be observèd, which is apparent 
from its reading, that section 916 adopts the remédies which were es- 
tabHshed by law in the several states at the time the section became a 
law ; but it did not adopt subséquent enactments of the states regulat- 
ing such remédies. Thèse were left for adoption by rule of court, as 
the fédéral courts might deem adyisable. So that no state law, passed 
subséquent to the adoption of section 916, could be efifective to modify 
the practice then^ in force under fédéral procédure, unless it had the 
sanction of a rule of court. The principle has thé explicit approval of 
the fédéral Suprême Court. See Wayman v. Southard, 10 Wheat. 1, 
6 L. Ed. 253; Bank of the United States v. Halstead, 10 Wheat. 51, 
6 L. Ed. 364; Beers v. Haughtori, 9 Pet. 339, 9 L. Ed. 145. 

There exist no rules of court in this jurisdiction adopting any subsé- 
quent législation of the state of Oregon relating to the régulation of 
final process. In logical séquence, it is now pertinent to inquire what 
remedy the complainant had, or now has, for the enforcement of its 
decrees. ' . ' ; , . 

The statUtory régulations iti, the" .state prior to 1872 were that, im- 
mediately after the^ entry of judgment, the plaintifif was entitled to 
hâve the- saine dockëted. From the date of such docketing, the judg- 
ment became a lien upon the real property of the judgment debtor. 
This lien lapsed at the end of 10 years from the date of. entry of judg- 
ment, unless exécution was issued thereon in the meantime. It was 
further provided that whenever, after the entry of judgment, a period 
of five years elapsed without an exécution being issued on such judg- 
ment, thereafter an exécution should not issue except as in the section 
prescribed. The proceeding was, by motion in the cause, addressed to 
the courti asking leave toissue the exécution. The order of the court 
was required to specify the amount for which exécution was to issue, 
and the order itself was entered and dockëted as a judgment, and 
treated as a final record. Sections 266, 267, and 292, Deady & Lane's 
Civ. Code. Thus is prescribed the relief or remedy to which complain- 
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ant was entitled, by way of exécution, under section 916 of tlie Revised 
Statutes. 

Having issued no, exécution upon its decrees within 10 years, the 
liens thereof hâve lapsed, whatever property may hâve been afFected 
thereby in the meanwhile ; but, what is of more serious account, com- 
plainant is proceeding upon the hypothesis that its suit is in aid of an 
exécution to enforce the decrees. By its own showing it has no exécu- 
tion, nor can it hâve any unless by leave of the court, granted upon ap- 
propriate motion addressed to it, and notice to the judgment debtor. 
The very theory of the suit is therefore without foundation or basis 
for its own support. Without an exécution, or a right to hâve one is- 
sued, it is difficult to understand upon what principle the suit can be 
maintained. Judgments are enforceable through the instrumentality 
of an exécution, and, ùnless that instrumentaUty is apphed, there is no 
other way for their enforcement. Equity may interpose in an ancillary 
way to make the exécution effective; but without the exécution, or 
right to its issuance, even equity is powerless to enforce the judgment. 
If complainant was entitled to its exécutions on thèse decrees under 
the old law, it should hâve taken the proper steps for leave to issue 
thé same, and, when granted, hâve had the exécution issued. Then, 
and not until then, would it hâve laid the proper foundation for a suit 
in aid thereof. Without thèse prerequisites the suit will not lie. The 
decrees are, in effect, dormant and insusceptible of enforcement ex- 
cept by the process of exécution. If the exécution was issuable as of 
course, the right thereto woùld be apparent; but, if it must first issue 
by leave of court, the right is not established unless by order of tbe 
court. Such an order has not been obtained in this case, and the com- 
plainant must fail for this reason, if for none other. 

The principle involved finds support in the cases of Mullen v. Hew- 
itt, 103 Mo. 639, 15 S. W. 924, and Scott v. Neely, 140 U. S. 106, 11 
Sup. Ct. 712, 35 L,. Ed. 358. In the former case the purpose of the 
bill was to collect a dormant judgment by decree of equity, without re- 
viving the judgment or being entitled to an exécution, and it was held 
insufficient by the test of a demurrer. And itl the latter case it was 
said : 

"In ail cases where a court of equity interfères to aid the enforcement of 
a remedy at law, there must be an acknowledged debt, or one established by a 
judgment rendered, accompanied by a right to the appropriation of the prop- 
erty of the debtor, for its payment, or, to speali wlth greater accuraey, there 
must be, in addition to such acknowledged or established debt, an interest in 
the property or a lien thereon created by contract or by sonie distinct légal 
proceeding." 

I hâve proceeded thus far by giving the complainant the full benefit 
of its own theory of suit. There is another view to be taken of the 
situation. By a later statute of the state, adopted in 1893, it is pro- 
vided that : 

"If, at any time after the entry of judgment, a perlod of ten consécutive 
yeai-s shall hâve elapsed without an exécution belng issued on such judgment 
duriug such period, no exécution shall thereaftcr Issue ou such judgment, and 
such judgment shall thereafter be couclusively presumed to be paid and satis- 
fied unless an exécution be issued thereon within one year from the passage 
or this act." Section 241, B. & C. Comp. Or. 
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This is a limitation, and not a process statute. When there is want 
of the issuance of an exécution within 10 years, the judgment becomes 
not only dormant, but dead. No exécution can thereafter issue, and 
no action can be maintained upon the judgment, because it is con- 
clusively presumed to hâve been pâid. By section 731 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 581), the laws of the several states 
are to be regarded as rules of décision in trials at common law, in courts 
of the United States, in cases where they apply. This is the purport of 
section 34 of the original judiciary act of September 24, 1789 (Act Sept. 
24, 1789, c. 20, 1 Stat. 92). Under this law section 241 of the Oregon 
statute becomes a rule of property, and it precludes complainant's right 
of suit for the enforcement of its decrees under any contingency. The 
very question was decided early in i839 in the case of Ross v. Duval, 13 
Pet. 45, 10 L. Ed. 51. By an act of the state of Virginia, it was provid- 
ed that : 

"Judgments In any court of record within the commonvs^ealth, wbere exécu- 
tion hatli not issued, may be revived by sclre facias, or an .action of debt 
brought thereon, within ten years next after tho date of such judgment, and 
not after." 1 Rev. Code 1819, p. 489, § 5. 

The court, having under considération this act in connection with 
the United States process acts of 1789 and 1792, has this to say: 

"And hère the question arises whether the Virginia act of 1792, having 
been passed subséquent to 1789, can hâve any effect in the présent case. So 
far as this act can be held to regulate exécutions, It is clearly inapplicable 
under the process acts of 1789 and 1792 to the Circuit Court ; but the act Is 
substantlally and technically a limitation on judgments. It is not therefore 
an act to regulate process. Executions are named In the act, and are au- 
thorized to be issued under certain circumstances, within a limited tlme ; but 
this Is only another mode of limiting the judgment, and Is strlctly and tech- 
nically as much a limitation on the judgment, as is Imposed In the first part 
of the same section in référence to a scire facias or action of debt. The act 
provides that after the lapse of 10 years from the renditiou of a judgment, 
where no exécution has been Issued, nelther an action of debt nor a scire 
facias shall be brought on it, and that, where an exécution has been issued 
and not returned, other exécutions and proceedings may be had within the 
10 yea;rs, but not afterwards. If this, then, be a limitation law, it is a rule 
of property, and, under the thirty-fourth section of the judiciary act, is a 
rule of décision for the courts of the United States. As an act of limitation, 
it is impossible to distinguish this from other acts wUIch limit the time of 
bringing certain actions, either by a désignation of the grouud or the form 
of the action." 

To the same purpose, see Newell v. Dart, 28 Minn. 248, 9 N. W. 
732; Miller & Co. et al. v. Melone et al., 11 0kl. 241, 67 Pac. 479, 56 
L. R. A. 620. 

The act of 1893 of the state therefore, being a limitation statute, is 
a rule of property, and is binding upon the fédéral courts, under sec- 
tion 721 of the Revised Statutes, as well as upon the state courts, and 
by the rule coraplainant is without a cause of suit. 

From thèse considérations, the demurrer to the bill of complaint wiU 
be sustained. and the bill dismissed. 
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lALBEES BROS. MILLING CO. v. ACME MILLS CO. 

(Circuit Court, D. Oregou. July 19, 1909.) 

No. 3,291. 

Teade-îIaeks and Tbade-Names (§ 21*) — Woeds Subject to Appbopriation 
— Peevious Use in Descbiptive Sesse. 

The Word "cream," where not prevlously used In that connection, may 
be appropriately adopted by a manufacturer as a trade-marlc for a su- 
perior brand of rolled oats made by him ; but its prior use by other man- 
ufacturers generally as a descriptive term to dénote the first quality, ei- 
tlier alone or in comblnation in the term "extra cream," in whlch sensé 
It had corne to be understood in the trade, would preclude its exclusive 
appropriation as a trade-mark by any one manufacturer. 

[lîd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 24 ; Dec. Dig. § 21.» 

Arbitrary, descriptive, or flctitious character of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. C. A. 323.] 

In Equity. On motion for preliminary injunction. 

Coœplainant seeks by this suit to enjoln the défendant from uslng the 
Word "cream" to designate tbo defendant's product of rolled oats, which it 
hns put upon the market In compétition with complalnant's trade in the 
same commodity. From the bili oJC complaint, it appears that the Albers & 
Schneider Company, a corporation, heretofore began the manufacture, in 
Portland, Or., of rolled oats from speclally selected stock, to which product, 
or "brand," as it is termed, the said company, in about November, 1897, ap- 
plied the name "crèam" as a trade-màrk, thus designating the same as "Cream 
Rolled Oats." It then further appears; That the company continued from 
that time to manufacture a superlor quality of rolled oats, to which it always 
apnlied the désignation "cream" as a trade-mark ; that, in the course of 
timé, Its product became favorably known in the markets, and was extensive- 
ly deàlt in and used by merchants and consumers throughout the Pacific 
Coast States and in Britlsh Columbia; that said company continued In the 
exclusive use of said trade-mark "cream" to designate the said particular 
and superior brand of rolled oats, placing the same upon ail sacks, bags, 
boxes, and other containers of the product put upon the market, untii about 
January, 1903, vrhen it disposed of its entire business, Including the good 
will thereof, and espedally the trade-mark "cream," whereby its spécial 
brand of rolled oats was designated and distinguished as the product and 
commodity of said company solely, to the complainant herein ; that com- 
plaiuant has from that time continued the production of rolled oats from 
speclally selected stock, thus producing a superior quality or brand of the 
commodity, to whlch it has always attaehed the trade-mark "cream" ; that 
such product, so designated, has continued to be extenslvely dealt in upon 
the markets, and used by consumers throughout the said Pacific Coast States 
and British Columbia, up to the présent time ; that by virtue of the large, 
extenslve, and universal use of the said trade-mark within the terri tory nam- 
ed, in connection with the spécial product or brand of complalnant's rolled 
oats, It has corne to speclally designate and distlnguish complalnant's prod- 
uct from other products of rolled oats; that dealers and consumers purchase 
the commodity so designated as and for a superior quality of rolled oats 
manufactured by complainant; that, upon proper application of complainant, 
its said trade-mark "cream," as used in designating Its spécial product, was 
admltted to reglstratlon in the United States Patent Office, and a certlflcate 
of such reglstratlon was, accordlngly, issued to complainant on December 17, 
1907. 

Following this, it Is further shown, in effect: That défendant Is manufac- 
turing an Inferior quality of rolled oats ; that to the boxes, bags, and pack- 

*For otlier cases see same topic & S numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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âges containiiig the same It Is attaelilng coinplamant's trade-mark "cream," 
and, tàus de;^gna:teâ, it la placing suGh inferior product upon the market in 
the Pacific Ooast States and British Columl)ia, uot only in compétition with 
complainant's superior product, but for tlie purpose of deceiving the public 
and Indueing dealers and consumers tQ.believe that defendant's said product 
is the commodlty of roUed oats manufaCturéd by complainant, by which prao- 
tlce it bas greatly injured, and is continuing so to injure and impair, the 
trade and business of complainant. The prayer is for a temporary restrain- 
Ing order, to be followed, after full Hearlng, by a perpétuai injunction en- 
joining and restrainlng défendant from offering for sale, or selling, rolled 
oats put up in bags, sacks, or other containers inscribed, in imitation of com- 
plainant's said trade-mark, "cream," or from advertising Itself as belng the 
lavvful producer of a brand of rolled oats under the désignation or trade-mark 
"crearû." 

ïo thls bill the défendant has interposed a demurrer, challenglng its snffl- 
ciency upori whjch to base the relief prayed. In support of the bill for a 
provislonal injunction, the complainant bas flled several affidavits. Thèse 
are eontroverted by numerous afBdavits filed by the défendant. A hearing 
was had upori both the demurrer and the application for a preliminary in- 
junction at the same time, and the cause was thus submitted. 

T. J. Geisler and Chas. J. Schnabel, for complainant. 
Teal & Minor and A. B. Winfree, for défendant. 

WOLVERTON, District Judge (after stating the facts as above). 
I am impressed that the bill of complaint states a cause of suit for 
injunctive relief restraining the défendant from the use pf the word 
"cream" as a trade-mark to designate its product in the market. The 
Word as employed by complainant to designate its product, used in 
connection with the corporate name of the concern, is appropriate for 
adoption as a trade-mark, It is not in any particular or peculiar sensé 
descriptive of the article produced; nor would it seem that it was in- 
dicative of quality, grade, or class. In gênerai use, the word is not 
employed adjectively or in a qualifying sensé, but dénotes in one of 
its significations the best of a particular thing. So that it would ap- 
pear from the bill that the complainant's use of the word was arbi- 
trary, and designed and intended to dénote origin and ownership. 
In this sensé it was susceptible of appropriation as a trade-mark. The 
cornplainant having therefore alleged that it was thç original, first, 
and exclusive appropriator of the word "cream" as applied to its prod- 
uct of rolled oats, it was entitled to hâve it registered as such. See 
Pricè Baking-Powder Co. v. Fyfe (C. C.) 45 Fed. 799. 

Further than this, the bill shows, in efïect : That défendant is 
putting upon the market an inferior quality of rolled oats, under the 
désignation of "Cream Rolled Oats," in imitation of complainant's 
trade-mark; that thereby the public is being deceived, and imposed 
upon, and ittduced to bùy the defendant's inferior product as the com- 
plainant's superior and choice grade or brand of rolled oats. Thus 
does the bill, in légal efïect, characterize the dealings ci the défend- 
ant in the commodity of rolled oats in compétition with those of the 
complainant in the same Commodity as unfair; the resuit being that 
défendant is passing ofï its inferior goods upon the market for the 
product of complainant. In this sensé there can scarcely be a doubt 
that the bill states a cause of suit. The demurrer should therefore be 
overruled. 
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Corning to a considération of the affidavits filed in support of and 
against the application for a preliminary injunction> quite a différent 
State of facts is disclosed. 

Henry Albers, the président of the complainant company, déposes : 
That the complainant's predecessor adopted the trade-mark compris- 
ed of the words "Cream Rolled Oats" about the month of December, 
1897, and that it and the complainant hâve ever since applied such 
trade-mark to the commodity of rolled oats manufactured by them; 
that such trade-mark was duly admitted to register December 17, 
1907; -and that at ail times the same was exclusively so used by com- 
plainant and its predecessor. Référence is made to particular in- 
stances showing that parties had purchased rolled oats of the defend- 
ant's manufacture believing the same to be the product of complainant. 
The déponent then further states : That the commodity of rolled oats 
had néver been placed upon the market within the Pacific Coast States, 
or sôld under the trade-mark "Cream Rolled Oats," until said trade- 
mark was applied and used by the complainant's predecessor; that 
the défendant adopted the désignation "Cream Rolled Oats" for the 
first -time about October, 1901, and not earlier; that somewhat later 
défendant discontinued the use of such désignation; but that about 
April, 1906, it adopted another trade-mark in close resemblance to 
that of complainant, namely, the arrangement of the words "Extra 
Cream Rolled Oats," and is now using said trade-mark, to the injury 
of complainant's trade. 

On the other hand, Walter Goss, who is the président and gênerai 
manager of the défendant company, déposes : That the Acme Mills 
Company bas been engaged in the manufacture of rolled oats since 
the year 1897, which it has marketed in sacks or containers of three 
différent sizes, containing quantities of 9, 45, and 90 pounds, marked 
and branded with the words "Extra Cream" ; that such product has 
become well and favorably known to the public as "Acme Mills Com- 
pany Extra Cream Rolled Oats" ; that the terms "cream" and "extra 
cream" are now, and hâve been for 12 years last past, used by the 
varions manufacturing institutions and mills and dealers in gênerai, 
and applied in the trade at large, as indicative of and denoting the 
first quality of rolled oats; that such désignations hâve been applied 
in buying and selling, ordering, marketing and branding the com- 
modity as handled in the markets, and, by the custom of the trade, are 
not employed to dénote any particular brand or product of rolled oats, 
nor do they bear any spécial signification in an arbitrary sensé; but 
that they bave come to mean, and do mean, first quality, in a descrip- 
tive sensé. In support of the statement, certain price lists are pro- 
duced, as foUows: 

Yolo Mills, Hinze & Plagemann, of San Francisco, Cal., bearing 
date May 20, 1899, "Yolo Mills Extra Cream Rolled Oats." R. Pa- 
litzsch, of Portland, Or., bearing date August 10, 1900," "Cream Roll- 
ed Oats." Capitol Mills, Deming-Palmer Milling Company, San Fran- 
cisco, Cal., bearing date October 16, 1899, "Capitol Mills Extra Cream 
Rolled Oats." Mission Mills, Del Monte Milling Company, San Fran- 
cisco, Cal., April 4, 1903, "Extra Cream Rolled Oats." Portland City 
Mills & Peerless Pure Food Company, P. Johnson & Co., Portland, Or., 
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bearing date November 1, 1901, "PeerlesîS Gream Rolled Oats." Pa- 
cific Cereal Association, of San Francisco, Gai., bearing date Janiiary 

4, 1904, "M. Buyer Rolled Oats Extra Gream." Pacific Milling Com- 
pany, San Francisco, Cal, bearing date February 15, 1906, "Extra 
Gream Rolled Oats." 

Thereupon the affiant further states that he is famiîiar with the 
custom and usage of the mills and trade upon the Pacific Goast, and 
that the terms "cream"' and "e'jttira cream," as applied to the product 
rolled oats, were used in the trade in gênerai long prior to any use 
made thereof by Albers Bros. Milling Cbmpany, or its predecessor, 
as a trade-mark or otherwise. 

Six other affidavits are produced, ail corroborative of the statement 
of Goss that the terms "cream" and "extra cream" hâve, by the 
custom and usage of the trade upon the Pacific Goast, acquired a 
meaning and signification denoting quality, and nothing beyond in a 
spécial sensé. By a counter afiidavit the complainant shows : That 
rolled oats was first produced in about the year 1885, and that, as 
indicative of quality, the words "extra cream," denoting choice or 
extra grade, were then, and ever since hâve been, applied to the prod- 
uct in a descriptive sensé ; that such words were never applied as a 
trade-mark ; and that the word "cream" was not used by itself, or oth- 
erwise except in connection with the word "extra." 

Upon a considération of thèse affidavits pro and con, it is by no 
means clear that complainant's predecessor was the first to employ 
the word "cream" in application to the product rolled' oats in any 
sensé, and it is very much in doubt whether such predecessor was the 
first to adopt and use the word as a trade-mark. A trade-mark is ac- 
quired by prior and exclusive user, or it may be acquired by registra- 
tion. The complainant asserts prior user, and then a subséquent reg- 
istration. User as a trade-mark signifies that th€ mark shall be af- 
fixed, either upon the goods themselves, or upon the boxes or wrap- 
pers containing them, or is in some other way physically attached to 
the goods. It is not sufficient that the word or symbol be employed 
as a means of advertisement merely. It must be applied as a mark 
upon the goods or their container. 28 Am. & Eng. Enc. of Law, 351, 
352 ; Battie Creek Sanitarium Co., Limited, v. Fuller, 134 O. G. U. 

5. Patent Office, 1299. 

By defendant's showing, the terms "cream" and "extra cream" hâve 
been used as descriptive of the product and as denoting quality — that 
is, a choice or first-grade article — for 12 years last past, which ante- 
dates complainant's first alleged use of the word "cream" as a trade- 
mark ; but it is, however, contended that, while others may bave used 
the term in a descriptive sensé or as denoting quality, the complain- 
ant and its predecessor were the first and only concerns to use it as 
a trade-mark, and hence that the complainant has acquired the right 
to use it in that way. 

The manner of the use of thèse terms "cream" and "extra cream," 
as shown by Goss, if they hâve not acquired a secondary meaning 
in the trade, would indicate that both such terms were u&ed as trade- 
marks previously to the complainant's alleged use of the word "cream" 
in that senpe. The usual and common way of distributing the. product 
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in the market was in containers of some sort, with the name of tlie 
producer marked thereon, and a désignation of the contents, and it 
is quite probable that the word "cream" and the words "extra cream," 
as the case might be, were used in connection with the désignation of 
sSich contents. This use would make of such terms technical trade- 
màrks, unless employed in a descriptive sensé to dénote quality, as 
'he défendant allèges. So that, taking either aspect of the situation 
you will, the complainant must fail. If the use of the word "cream" 
was as a term denoting quality, and was so understood and treated in 
the market and in trade relations prior to the use of the same by com- 
plainant as a trade-mark, then it was not adapted for appropriation as 
a trade-mark. If, on the other hand, it was used in the manner indi- 
cated in connection with the producer's nattie and a désignation tipon 
the bags, packages, and containers indicating the contents thereof, then 
its use was as a trade-mark. This use, antedâting, if Goss' assertion 
be true, the use by complainant, would preclude complainant from 
adopting the word as a trade-mark. However, whatever may be the 
real fact as to the manner and priority of use of the word, there is a 
maze of uncertainty about it, leaving the question in much doubt and 
dispute. In such a state of the case, a preliminary injunction will not 
issue. 

Nor does it seem to me that counsel's argument . touching the sig- 
nificance of the word "extra," when applied to the word "cream," 
is tenable. They say: 

"We submit that there Is a différence between the words 'extra cream' and 
'cream,' because of the Inhérent property of the word 'extra' to deflne grade and 
quality. The word 'cream' by Itself was never used by any one for any purpose 
prior to the time of Its adoption by plalntlff. ïhe association of the word 
'cream' with the word 'extra,' and constituting the only use of the latter word 
for any purpose by anybody prior to its adoption by plalntlff, had a qualifying 
effect, It Imposed a secondary meaning upon the word 'cream.' Talie from 
'extra cream' the word 'extra,' and Its arbitrary character Is re-establlshed. 
No prior use of a word In the secondary sensé for the purpose of designatins 
grade or quality can prevent the subséquent use of the word as a trade-marlt, 
unless the word bas been used as a trade-mark. The only function of the 
words 'extra cream' was to convey to the public the Idea that the package 
or container on which they were used contained the cholcest part, selected 
and segregated by the manufacturer from his gênerai stoclî." 

If the combination means the choiçest part of a thing, then we 
hâve an expression signifyijig the choiçest of the choice or best part 
of the product, which is tautological, to say the least. If the word 
"cream" has an arbitrary sensé shorn of any secondary meaning it 
might hâve acquired in trade usage, the words "extra cream" are 
doubly arbitrary, and hence woiild hâve been more entitled to sélec- 
tion as a trade-mark than the word "cream"; but, as previously 
shown, it has not been made to appear satisfactorily ttiat the com- 
plainant is entitled to the use bf the word as a trade-mark, or at least 
it is so doubtful that the court will not decree a preliminary injunc- 
tion restraining its use by others. The case made so far is not per- 
suasive that the défendant is engaged in unfair compétition with the 
complainant, however strongly it may be made to appear at the final 
hearing. 

The preliminary injunction will therefore be denied. 
m F.— 63 
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' ' In re aiTNA COTTON MILLS. 

Ex parte KNIGHT, YANCEÎ & CO. 

(Plstrlct Court, D. South Carolina. July 16, 1909.) 

Bankeuptcy (i 314*)— Claims Pkovable— Legalitt— Gaming Contracts bt 

CORPORATIOtï. 

A coAtract Ipade by a cottan mlU company for a purchase of cotton 
for deferrçd dellvery at différent. tinies, but which also contàined a put 
and , call clause, unàer whleh the parties lïad actually settlèd one loss 
by tbe cdmpiany without any dèlivefy, taken in connection with extrinsic 
tefetlmoiiy téndlng to show that no deliTeries were intended by the par- 
ties, fteiatitabe a gambling coDtract which the corporation had no power 
tomafe^ -and .which creatèd no liabllity provable against its estate in 
' bankriiçtçy.. ■; 

[Ed. 'Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

In Bankruptcy.' On reviewof orderof, référée. 

Miller &;,Whaley, fôr bânkrupt. 

Sande'rs & De Pass, for Kriiçht, Yancey & Co. 

BRAWIvE Y, District Judge. This is a pétition to review the 
order pf the référée allowing a claim of Knight, Yancey & Co. The 
claim ife for a balance -âlleged^ to be due upon an account for losses 
■sustaihèd upoh certain contracts for the future delivery of cotton. 
There are four contracts for the sale of 350 baies, each dated June 
2, 1905, and in form arefor the sale of 250 baies of cotton deliverable 
at Union, S. C. ; the first beirtg for delivery in October, and the oth- 
ers ïor délivëries in Noveîhber, December, and January, respectively, 
the price fixed beingat 30 points on January delivery in New York, 
the iprice to be called at buyer's option on any day prior to Septem- 
ber 35, '1905, and, if the price is not called by buyer prior to Sep- 
tember,35th, the seller hà's the option to fix the prifce within five 
days thereaîter. The third stipulation in the printed fprm of con- 
tract is as foUows: 

"Buyer has ttie option on any day prior to September 25, 1905, to put the 
cotton to the seller at 23% points on January delivery, in New York." 

The iourth stipulation is : 

"Buyer haying exercised the optiop to put must agaln call as provlded for 
in section 1." 

Fifth: 

"If the priée' is not flxed after the put at buyer's call, as provlded for in 
section 1, Jt Shall.be flxed by seller, as provlded for in section 2." 

Sixth: „ ;v 

"Put and bail to be repeated one or m6re times at buyer's option, prior to 
S«ptembér 25, 1905." 

Seventh : , 

"Cash séttlements to be made on each put, based on an average welght ci 
500 ibaptsT baie.;,' 

*For other cases see aame toplc & | numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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..Each of the contracta, issigned "^tna Cotton Mills, W. H. Sartor, 
Président and Treasurer." The ;Etna Cotton Mills is a corporation 
in the state of South Carolina, engaged in the business of mânufac- 
turing cotton. At the head of each contract, under the heading, "W. 
D. Nesbitt & Company, Cotton Brokers," there are the words, "Con- 
tract for deferred delivery of spot cotton." ' 

There is no doubt that the ..Etna Cotton Mills, engaged in the busi- 
ness of manu f acturing cotton, could lawfullybuy' cotton for future 
delivery; but it ought tg be equally clear that the iriterèstof the stock- 
holders of that company is that its capital shall not be subjected to 
the risk of enterprises not:contemplated in its charter. It is to the in- 
terest of the publif that corporations shall not transcend the powers 
grahted; and every one entering into a contract with a corporation 
must take notice of the légal limits of its powers. Upon the face of 
thèse contracts it is apparent that provision is made for a spéculation 
10 cotton. By the terms of par^igraph 3, the buyer lias the option 
on any day prior to September 25th to put the cotton to the seller at 
23% points on January delivery in New York, and by paragraph 6 
the "put and call" to bè ; rèpeated one or more times at buyer'g op- 
tion .prior to September ,^q, atjd by pairagraph 7 cash settlements to 
be made on each "put" based on an average weight of 500 pojinds 
per baie. On thèse puts and calls it is not pretended that actual cot- 
ton- was to be delivered or received, and what was âctually donc was 
whàt ■présumably waé iiitended tQ be donc at the time the contracts 
wCfë made, and what in terms they permitted to "be donc; that is to 
say, Sartor; as président' dï the cotton mills, exércised his optio^n to 
pltt thé cotton as provided in the contract within îess than a month 
aftei- the contracts were executèd, and as the rfesillt of that opération 
nëàrl;!^ '$1^,000 ; was lost by thé iî^tna.Company; settled in part, by 
pàyméiits in ca'sh, and in part by/notès giyen irt July, 1905, Which 
havè sincè, been paid, ahd which Sartor contends was intended to be 
a settlémètit in fuli of the cdntrabts; 

The tëstimony of Sàrtdr is that sôme three or four days before 
tllè contracts were made he met Nesbitt, one of the partners of Knîght, 
Yahcey & Company, at thé office of Mr. Diincan at Union, and he'says : 

■'"We wanted to go into thls gpe(mlatloii, or whatevér you mightcall It 
[that is, he and Duncan]. We did not want to talie ^ot cotton, so we talk«d 
it over." ■ ■... ,'-■■■', -^ . i : • 

He thus States the agreement with Nesbitt : 

"We]l, Mr. Nesbitt agreed to give us a contract of that kînd, that we were 
not tp talie any spot cotton, and I then agreed to take the 1,000 baies, and Mr. 
Duncan aigfeed to take 6,000 baies, and then Mr. Nesbitt sent those contracts 
to us frpni Spartanburg."; . , 

He at first refused to sigri the contracts which Nesbitt had forward- 
ed, and repeats this conversation with Nesbitt : 

"I told him that the contract read thàt I was to take the cotton, that that 
was not what I wanted, and' he had ggreed to allow me to deal in the cotton 
without tafcing it, that I conld take a spéëulative contract. He then came to 
Union af ter we had refused to sign the coû tracts. I met him at Duncân's, 
and he objected to puttihg li this clause. I would not sign the contract the 
way it was written, so flHalïy'hé sald, 'Well, we cannot lise thôse eonttàcts 
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If we modify them or state that you are not to take the cotton, for we are 
to put thèse contracts up as collatéral, for it takes money to run our business.' 
Then lie said, 'I tell you what I will do, I will state to you as a member of tbe 
flrm that, If you will go on and sign thls contract, and hâve wituesses to it, 
we will not demand you to take the spot cotton.' I then signed the con- 
tract under that agreement." 

Mr. Duncan testifies as fôllows: 

"Mr. Sartor objected to signlng the contract on the ground that It con- 
templated the actual delivery of this cotton, and he did not expect to re- 
ceive the cotton and did, not want it, and would not sign the contract if he 
had to receive it. Mr. Nesbltt, after discusslng it for some tlme, said he could 
not changé the contract, as he had to put it up as collatéral, 'but,' says he, 'I 
am wiiling to give you my word In the présence of Mr. Duncan and Mr. Patton 
(PattoHi ; Is ,my stenographer) that you will not be forced to receive this cot- 
ton.' As.to when Sartor signed the contract, I do not know. I do not know 
that he ever signed it. That is to my personal knowledge." 

Mf; Nesbitt, who was examined on this point, says ; 

"In inàking this contract Mr. Sartor wanted Knight, Yancey & Co. to 
agrée that, in case he did not want to take spot cotton under the contract, he 
would not: baye to flo it, and I trlèd to expiais to hlm thât such a contract 
would -be Illégal, that what we wantçd ^nd that what he wanted was a légal 
contract, that when the time camé when he did not want the cotton, if it 
was convènient to us to take the ootton, we would try to take it, that we 
would try' to arrange to take it." ' 

I aaupf opinion: That the prépondérance of the testimony is that 
thèse contracts were, and were intended to be, spéculative contracts; 
that they were disguised under the form of contracts for deferred de- 
livery ; pî spot cotton. Both Sartor and Duncan testified that it was 
not Sartor's, intention to.-buy actual cotton, and to hâve it delivered 
to themills, and Nesbitt's' testimony is not an unequivocal déniai of 
the çoqyersation. that topk place. The fact that the, parties had ac- 
tually settled différences arising out of the "put" «transaction, and 
that , the cotton bargained to.be delivered was not açtually delivered, 
tends to show that at the inception of the contract the parties intend- 
ed to settle differeQces, and not dealin actual cotton. A gambling 
contract disguised under the form of legitimate business is none the 
less obpoxiotts. The learned référée, who saw the witnesses and 
heard the testimony, it seerns to me, is evidently of the same opinion. 
He says in his report: 

"The inclination of my mlnd Is decldedly against the validity of the claim. 
It seems to me that while it may be perfectly legitimate and proper that a 
corporation, organized for; the' manufacture of cotton goods, should enter Info 
a contract for the purehase of cotton deliverable at a future date, yet there 
is no good reason why such a contract should contaln a 'put and call' gam- 
bling clause, by which a corporation is bound to foUow the fluctuations of 
the cotton market upward and downward in the interval between the date 
of the contract and the day fixed for the delivery of the cotton, and to pay 
or receive margias as the, case may be, to the préjudice always of the stocli- 
holders." 

"It appears in évidence that thèse clalmants hâve already received in cash 
under the automatic opération of thèse contracts nearly $12,000 of the money 
of the stockholders of thls corporation, for which they hâve given nothlng 
in return, ai^d are now claiming some $1,500 more. Such a contract seems to 
me to be not only ultra vires, beyond the scope of powers granted in the 
charter to the Incorporators, but to place the capital of the corporation at tho 
mercy of ariy reckless or dishonest officer who may happen to hâve control 
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of tlie corporate funds, and at the same tlme a taste for 'puts and calls' on. 
the Cotton Exchanges, but at the same time I think that we are bound by thfe 
décisions above eited." 

The cases cited are Parker v. Moore, 115 Fed. 799, 53 C. C. A. 
369, Springs v. Carpenter, 154 Fed. 487, 83 C. C. A. 327, and Samp- 
son V. Camperdown Mills (C. C.) 83 Fed. 833. Parker v. Moore was 
an action to recover margins advanced by plaintiffs as brokers for 
défendants on purchases of cotton for future delivery made by de- 
fendants' order on the New York Cotton Exchange. Plaintiiïs in- 
troduced évidence showing that in each case they advised défendant 
that the purchase was made with the distinct understanding that 
actual deHvery was contemplated, to which he expressed no dissent. 
Upoo the trial of the case the défendant testified that he did not in- 
tend to actually receive the cotton ordered by him through the plain- 
tiffs, and the court, sue motu, directed a nonsuit. The Court of Ap- 
peals, considering the case, says: 

"Evidence had already been Introduced by the plaintiffs tending to show 
that the défendant intended to receive the cotton he had ordered to be bonght 
for hlm. He was notifled from time to tlme by the plaintiffs, who acted as 
his agents, that It had been bonght In conformity with the rules and customs 
of the New York Cotton Exchange, and that the orders had been received and 
executed with the distinct understanding that actual delivery was contem- 
plated, and in no single instance had he demurred to this action of hls agents, 
or repudiated It, but liad by silence assented to the purchase upon the condi- 
tions stated, and sureïy it was a question for the jury to say whether the 
évidence adduced by the plalntiff as to hls Intent, evldenced by a course of 
dealirig extending over à fcohslderable perlod of tlme, should or should not 
outwelgh a self-serving déclaration made by the défendant at the time of trial 
that he diâ not mean to do that which the correspondence introduced in 
évidence tended to show he had done. The jury, upon the submission of the 
question to it, might hâve thought that actions speak louder than words, 
and might ha:ve thought that at the tlme the cotton was ordered défend- 
ant really dld want to buy it subject to actual delivery, notwithstanding his 
déniai on the stand." 

And again : 

"In the record of the case at bar we do not find any évidence to show that 
the plaintiffs knew of the intention of thé défendant not to receive the cot- 
ton bought, upon the several ordera ; but, even if such évidence had appear- 
ed, it would hâve been for the jury to pass upon." 

A new trial was therefore ordered. 

Springs v. Carpenter was a suit upon a note given to cotton brokers 
in New York in settlement of losses which had accrued in circum- 
stances similar to the transaction referred to in Parker v. Moore, and 
in a short opinion in the Court of Appeals the court says : 

"The plaintiffs testified that they had no knowledge of the intention of tho 
défendants not to receive or dellver cotton when the contracts matured. Tho 
évidence offered by the défendants did not show knowledge on the part of the 
plaintiffs of the Intention of défendants not to receive or dellver the cot- 
ton on the maturity of the contracts, other than that indicated by the char- 
acter of the contracts themselves." 

— and refers to its opinion in Parker v. Moore as controlling the case, 
holding that the court below should hâve directed a verdict for the 
plaintiff, saying: 
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"W« flnd nothing In this record showing that tlie plaintlfEs below knew of 
the Intention of the défendants below, If In faot they had sueh Intention, net 
to recelve the cotton bought for ttiem under their contracta, upon thelr or- 
ders." 

In Sampson v. Camperdown Cotton Mills, Hammett, président of 
the cotton mills, had made contracts through his own brokers, Wood- 
ward & Stillman, for the purch9.se of cotton for future delivery. 
Sampson & Co. were the commercial agents of the Camperdown Mills, 
advancing money to it from time to time. They had no interest in 
thèse .contracts at ail, Hammett, as président of the mills, furnishing 
the money necessary to keep up his margins, but after a time he be- 
ganto draw on Sampson & Co. to fiirnish the money. The court says : 

"The .record does not disclose any knowledge on thelr part of the Ineeption 
of and the early payments upon this transaction." 

Andcommenting on a letter ofthë^ président of the company, the 
learned judge says: . 

"It clearly appears from this lettèr that the purpose of purchasing cotton 
dellverable- In the future was to advance the business Of the Camperdown 
Mills, in thé course of that business, and it was deemed a wlse, perliaps nec- 
essary, pi?ecautlon in the business, that they were not éntered: Into as a spécu- 
lation, » or for the purposes of spéculation." ■> I 

It was contended that under the statute of South Carolina thèse 
contracts for the purchase of futures were illégal. Upoii the facts of 
that càsè, the record not sMwing-, ^àsthe court held, any direct évi- 
dence tl^at the eontract,;\faHd oh its face, was invalicT, the décision vras 
m favorof Sampson & Go. : 

It does not seem to me that any of the casés referred to by the réf- 
érée are c;ontrolling hère. Théy are àH based upoti ciontracts which' 
difFer essehtially from those now ùndér considération, and the facts 
are différent. . ■: 

I am of opinion that the référée was in error in allowing the claim. 
and his order is set aside, and the claim is allowed. 



In re HERSEir. 
(District Court, N. D. low'a, E.D. August 3, 1909.) 
No. 601. ' 

1. ASSIGNMENTS FOR BeNEFIT OF CrEDITORS (§ 4*) NATURE OP InSTRUMB^TT^- 

EFFECT— RiGHT OF ASSIGNEE. 

A written Instrument, by which a bankrupt conveyed his entire stock 
of merchandlse and, substantlally ail his property not exempt from ex- 
écution to a trustée In trust to effect a settlement and composition with 
his credltors, authorizlng the trustée tp sell the property Inbulk or at re- 
tall, and after taking from the proceéds his expenses and compensation 
for his services to distribute the rehïalnder among the credltors of the 
bankrupt, étdi and if hè was not able to make such composition to ac- 
count for the prôceeds' to the bankrupt, though not a techtilcal assjgnmônt 
for tlie beneflt of credltors witliln the state statute, was such in efCect, 
audcoustituted the trustée the bankrupt's agent. 

[Ed. Note. — For other cases, see Assignments for Beneflt of Credltors, 
Bec. Dig. § 4.*] 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Bankruptcy (§ 288*) — Property in tiie Hands of Thibd Pebsons— Olaims 
— adjudication— jukisdiction. 

A bankrupt conveyed ail hls property not exempt froni exécution to a 
trustée to make a composition with his creditors, authoriziug the trustée 
to sell the property in bulk or at retall, and af ter taking f rom the proceeds 
his expenses and compensation for his sen'ices to distribute the remainder 
among the creditors, and if there was a surplus, or if he was unable to 
make a compromise, to account to the bankrupt. The trustée was unable 
to make the composition, and, bankruptcy, ha ving intervened, turned over 
to the trustée in bankruptcy the assets reoeived by him, except $409 receiv- 
èd from sales of goods at retail, which he claimed as compensation and 
for expenses. Held, that since such claim was not merely colorable, but 
made In good faith under a claim of right by virtue of the conveyance,it 
was determinable only by a plenary suit, and not in a summary manner 
by the référée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 447 ; Dec. Dig. 
§ 2fe.*] 

In Bankruptcy. Oji pétition of Wm. S. Hart for review of an or- 
der of the référée summarily rçquiring him to pay $369 to the trustée. 
See, also, 171 Fed. 1001, 1004. 

Wm. S. Hart, in pro. per. 
Douglas Deremore, for trustée. 

REED, District Judge. January 22, 1908, the bankrupt, then a 
merchant at Waterville, in Allamakee county, by an instrument in 
writing conveyed to the petitioner, Wm. S. Hart, his stock of mer- 
chandise and substantially ail of his property, not exempt from exé- 
cution, in trust for the purpose of effecting a settlement and com- 
position with his creditors. The instrument authorized Hart to sell 
the property in bulk or at retail, and after deducting from the pro- 
ceeds his expenses and compensation for his services to distribute 
the remainder among the creditors of the bankrupt if he efïected a 
settlement or composition with them, and, if not, required him to 
account therefor to the grantor, or to such other person or officiai 
as may be entitled to receive the same. Hart at once took possession 
under such instrument of ail of the property of the bankrupt not ex- 
empt from exécution under the lowa statute, and endeavored to ef- 
fect a composition with his creditors, but, after a good deal of cor- 
respondence and negotiations with them, was unable to do so, and on 
February 17, 1908, he advised the bankrupt to file a voluntary péti- 
tion in bankruptcy, which the bankrupt did on February 24th, and 
he was adjudged bankrupt thereon that day. During the time that 
Hart was so in possession and control of the property, he continued 
to sell therefrom at retail, and received from such sales about $409. 
He incurred expenses in making such sales and in caring for the prop- 
erty, and devoted a good deal of his own time to the management 
thereof and in endeavoring to efïect a settlement with the bank- 
rupt's . creditors. Upon the appointment of the trustée in bankrupt- 
cy, Hàrt turned over to him ail of the remaining property of the 
bankrupt in his custody or under his control, but retained the $409 
to cover his compensation and the actual expenses incurred in the 
management of the property under the conveyance thereof to him. 

•For other cases see same topic & § numbkb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The trustée thereupon applied to the référée for an order requiring 
Hart to show cause why he should not be required to turn over this 
$409 to the trustée. In response to a notice of such application, Hart 
appeared before the référée and claimed the right to retain the $409 
both as against the bankrupt and the trustée, and objected to the ju- 
risdiction of the référée to require him to turn the same over to the 
trustée, or to détermine the question of his right thereto. The réf- 
érée overruled the objections and entered a summary order requiring 
Hart to turn over to the trustée $369 of such $409, permitting Hart 
to retain the remainder for the actual expansés incurred by him in 
caring for the property. It is this order of the référée that Hart 
pétitions to hâve reviewed. 

It appears from the évidence that, before the instrument in ques- 
tion was made, the bankrupt had on January 17th made a mortgage 
for $300 upon his stock of merchandise to Hart, and on January 18th 
one for $2,800 to the Waukon State Bank for the benefit of the B. 
A. Hersey estate. Thèse mortgages, upon being recorded, at once 
precipitated a demand by ail other creditors of the bankrupt for pay- 
ment of or security for their debts, and some of them commenced, and 
others threatened, attachment proceedings against him. In this situa- 
tion the bankrupt sent for Hart at Waukon to come to Waterville to 
counsel with and advise him what to do. In response to such request 
Hart went to Waterville, and as a resuit of the conférence with the 
bankrupt it was deemed best to make the instrument in question, 
and Hart at once took possession thereunder. The instrument pro- 
vides that Hart shall be first paid from the proceeds of the sale of 
the property for his services and for the expenses that may be in- 
curred by him in caring for and disposing of the same, and in ef- 
fecting a settlement with the creditors of the bankrupt, or in at- 
tempting to do so. While the instrument is not an "assignment" un- 
der the state statute for the benefit of creditors, such is its effect, and 
Hart thereunder was but the agent of the bankrupt, with the rights 
given him by the instrument, for the sale of the property and dis- 
tribution of its proceeds as provided therein. Bryan v. Bernheimer, 
181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814. 

Hart recognized this, and promptly turned over to the trustée in 
bankruptcy upon his appointment and qualification as such the por- 
tion of the property not disposèd of by him, but claimed the right as 
against the bankrupt and the trustée to retain the $409 as compensa- 
tion for his services rendered and expenses incurred prior to the 
bankruptcy, and at the very threshold of the proceedings challenged 
the jurisdiction of the référée to détermine the question of his right 
thereto. While Hart was not, as before stated, technically an as- 
signée for the benefit of creditors under the state statute, the claim 
made by him to the $409 is within the principle of the rule held in 
Louisville Trust Co. V. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 
h. Ed. 413. The détermination of the question of Hart's right to 
this $409 does not pertain to the bankruptcy proceeding proper, but 
is a question arising in the course of such proceeding which should 
be determined by a plenary action or suit against him in a court hav- 
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ing jurisdiction to détermine such question. , Bush v. Elliott, 202 
U. S. 477-482, 26 Sup. Ct. 668, 50 L- Ed. 1114, and cases cited. 

In Re Walsh Bros. (D. C.) 163 Fed. 352, the question was con- 
sidered and determined when a référée or court of bankruptcy might, 
âtld when they might not,. make a summary order reqairing third 
f)arties to turn over to the trustée property coming into their posses- 
sion prior to the bankruptcy. After referring to décisions of the Su- 
prême Court, it is said in that case: 

"The rule deduclble from the«e décisions Is that, where a third party holds 
troperty at the time of the banlcruptcy merely as agent or bailee of the bank- 
rupt, hé may be summariiy required by the référée or the court of bankruptcy 
to turn the property over to the trustée ; but where he aequires the possession 
prior to the bankruptcy, and clalms the right to hold the property as against 
the baukrupt or the trustée, then the authority of the référée, and of the court 
of bankruptcy in summary proceedings, is limited to determiniug whether the 
elaim made is colorable merely, or is in faet adverse to the bankrupt, and ac- 
eording as it détermines that Question wHl it deny or retain jurisdiction of 
the controversy. First National Bank v. Tltle & ïrust Co., 198 U. S. 280, 25 
Sup. Ct. 893, 49 L. Ed. 1051." 

It is obvious that the claim of Hart to this fund is not a merely 
colorable one, but it is one made in apparent good faith under a 
claim of right thereto, by virtue of the conveyance of the bankrupt 
to him, and his possession thereunder for more than a month before 
the bankruptcy. The merits of such claim, however, will not be con- 
sidered, for, when it was made to appear before the référée that 
Hart's possession of the $409 and the instrument under which he as- 
serted his right thereto both antedated the bankruptcy by more than a 
month, the référée should hâve dismissed the application of the trus- 
tée without préjudice to his right to bring an action or suit to recover 
the same from Hart in any court having plenary jurisdiction to dé- 
termine hjs right thereto. 

The order of the référée is therefore vacated, and the matter is 
referred back to him to enter an order of dismissal of the applica- 
tion of the trustée without préjudice, as above indicated, 

It is ordered accordingly. 



In re HERSET. 

(District Court, N. D. lowa, E. D. August 3, 1909.) 

No. 601. 

1. Bankruptcy (§ 347*) — Claims — Prioeities— Rent. 

Whether an allowance to a Viankrupt's landlord for rent durlng the 
period that the baukrupt's goods remained iu the storeroom after the 
bankruptcy, and until sale, is allowed as rent due from the bankrupt and 
entitled to prlority, or as au expeuse of administration is immaterial. 

[Bd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 347.*] 

2. Landlobd and Tenant (§ 242*) — Landlobd's Lien. 

Code, lowa, § 2992, déclares that a landlord shall hâve a lien for his 
rent on any personal property of the tenant which bas been used or kept 
on leased prenilses during the terni not exempt from exécution, etc., for 
a year, after a year's rent or the rent of a shorter period falls due, etc. 

•For other cases see same topic & § numbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Heli, that as between landlord and tenant the lien attaches In ail cases 
of tenancy, whether for a deflnlte term or at wlU. 

[Ed. Note.— îTar other cases, see Landlord and Tenant, Dec. Dlg. i 242.*] 
8. Bankkxjptct (J S50»)— I/ANDlokd's Lien. 

Where a bankrupt occupied a part of the leased premlses as a store- 
room and the balance for llvlng quarters, the landlord had a preferred 
clalm on the banferupt's gooda In the etoreroom for the amount due for 
the entlre premlses Under Code t6wa, § 2992, declarlng that a landlord 
shall hâve a lien on any property of the tenant occupled or used on the 
leased premlses at any tlme durlng the term for one year, after a year's 
rent or the rent of a shorter period falls due. 

[lîd. Note. — For other cases, see Bankruptcy, Cent Dlg. S 537 ; Dec. Dlg. 
i 350.*] 

4. BANKBtJPTCT (i 347*) — Eent. 

Where a bankrupt occupled a part of leased premlses for a store and 
llved In the balance, and after hls adjudication the trustée permltted the 
goods In the store to remain until they were sold, the rent for the rooms 
used as a résidence after the bankruptcy could not be allowed as an ex- 
pense of administration. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. S 347.*! 

In Bankruptcy. On pétition of the trustée for review of an order 
of the ïeferee allowing a claim of Stevens & Pedersen for rent, and 
entitled to priority under section 64b (5) of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3448]). 

See, also, m Fed. 998, 1004. 

Douglas Deremore, for trustée. 
Wm. S. Hart, for creditors. 

REED, District Judge. The trustée pétitions for review of an 
order of the référée allowing the claim of Stevens & Pedersen to the 
amount of $323.33 for rent of the building, in which the, bankrupt 
resided and conducted his business, up to the time the gôods were 
disposed of by the trustée and entitled to priority of payment be- 
cause seçured by a landlord's lien under section 2992 of the lowa 
Code. The bankruptcy was on Pebruary 24, 1908, and the goods 
were sold by the trustée about April 13th following. 

The allowance of that part of the claim for the use of the store- 
room subséquent to the bankruptcy a.s rent due from the bankrupt 
may be technically erroneous, for the room was not used by him after 
the bankruptcy, but was then used for the safe-keeping of the goods 
until they could be disposed of by the trustée, and such use should 
be paid for as part of the expense of administration ; but the net re- 
sult to the estate is the same, whether this amount is allowed as rent 
owing by the bankrupt, and entitled to priority, or is paid as part of 
the expense of administration. At least the bankrupt estate does 
not suffer by reason of its allowance as rent and entitled to priority 
under section 64b (5) of the bankruptcy act (Act July 1, 1898, c, 
541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3448]), instead of paying 
it as part of the expense of administration. 

. The trustée contends that inasmuch as. the tenancy was one at will, 
and that no definite time was fixed for the payment of rent, no lien 

attached for the rent prior to the bankruptcy under the lowa statute, 

< (•' I- • — I I - ' ''" . ' . — - — ' — i— — ■ — ..^ — '■ ' — ' — ■ — — - 

•For other cases aee same toplc & i numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexai 
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and he relies mainly upon German State Bank v. Herron, 111 lowa, 
35, 82 N. W. 430, in support of such contention. Tlie Code of lowa 
of 1897 provides as follows: 

"Sec. 2991. Any person in tlje possession of real estate, witli the assent of 
the owner Is preSumed t6,^),é a tenant at will uijtU the contrary is shown, and 
thirty days' notice in wfltbig mïïst be glven by elttier party beforè lie can ter- 
minate such a tenancy, but when, In any case, a rent is reserved payable at 
intervais of less than thirty days, the length of notice need not be greater 
than such interval. * * * 

"Sec. 2992. A landlord shall hâve a lien for his rent upon ail crops grown 
upon the leased premises; and upon any other personal property of the tenant 
whleh hàs been u8ed or kept thereon durlng the tenn and not exempt f rom 
exécution, for the period of one year af ter a year's rent, or the rent of a short- 
er period, f ails due ; but such lien shall not in any case continue more than 
six months af ter the expiration of the term. In the event that a stock of 
goods or merchandise, or a part thereof, subject to a landlord's lien, shall bé 
sold under judiclal process, order of court, or by an assignée under a gênerai as- 
signment for beneflt of credltors, the lien of the landlord shall not be enforce- 
able agalnst said stock or portion thereof, except for rent due for the term 
already expired, and for rent to be paid for the use of demised preniises for 
a period not exceedlng six months after date of sale, any agreement of the 
parties to the contrary notvvlthstanding." 

Under the latter-named section the Hen is given in ail cases of 
tenancy to the owner of the premises, and the fact that the tenancy 
is one at will, instead of for a definite term, is not material as be- 
tween the landlord and the tenant, however that might be as bètween 
the landlord and one holding an incumbrance upon the property made 
subséquent to the tenancy. 

In German State Bank v. Herron, 111 lowa, 25, 82 N. W. 430, 
above, the controversy was between the landlord and a holder of a 
chattel mortgage upon personal property of the tenant kept upon 
the leased premises made after the expiration of a tenancy for years, 
but unàer which the tenant continued to occupy the premises after 
the expiration of such term with the consent of the owner without 
any agreement as to the time of such continued occupancy. It was 
held : That the continued occupancy of the premises with the assent 
of the owner was a tenancy at will, which might hâve been terminat- 
ed under the statute by either party upon giving 30 days' notice in 
writing to the other; that the landlord'a lien upon the property of 
the tenant continued as against subséquent incumbrances only for the 
period requisite for the termination of the tenancy at will under the 
statute ; and that a lien for thç. rent accruing subséquent to such time 
was inferior to a chattel mortgage made by the tenant be fore the 
accrualiOf such subséquent rent. No such question is involved in 
this case, and the trustée succeeds only to the rights of the bankrupt 
as against thèse creditors and takes the property subject to their lien 
for rent. 

The bankrupt resided with his family in rooms on the second fîoor 
of the sariie buildirlg in whicih he conducted his business and kept his 
merchandise, and it is objected that rent for the use of Such rooms 
cannot be charged as a lien upon the goods kept in the storeroom be- 
low; but the statute gives td the landlord a lien upon ail personal 
property of the tenant, not exempt f rom exéciition, u^ed or kept by 
hirn on the leased premises. It is immaterial that the tenant uses 
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a part of the leased prçmises as a résidence for himself and family, 
and a part upon which to conduct his business. Upon the occu- 
pancy of the premises by the tenant the lien for the rent attaches to 
any property not exempt from exécution that he may keep upon 
any part of the premises during the term. The rent for the rooms 
used as a I résidence by the bankrupt subséquent to the bankruptcy 
could not, of course, bè allowed as an expense of administration, and 
was not allowed by the référée as rent to the claimants, and they ask 
that the order be modified so as to include the rent of thèse rooms 
for such time ; but they hâve not petitioned for a review of the order 
iii this respect, and the matter cannot be considered. 

fhe resuit of the order of the'referee is not prejudicial to the es- 
tate, and it is therefore approyed. 



In re HERSEY. 

pistrict Court, N. D. lowa, E. D. August 3, 1909.) 

No, 601. 

1. Bankruptcy (§ 340*) — Claims— Review— Evidence. 

Where a claimant against a bankrupt had no notice, at the time tlie 
baniirupt an<i otlier witnesses were examined before the référée at meet- 
ings of ereditors, that the évidence would be used on the hearing of his 
daim, such évidence was inadmissible against him. 

[Ed. Note.— -For other cases, see Bankruptcy, Dec. Dlg. §• 340.*] 

2. Bankbuptcy (§ 166*) — Peefebences— Liens. 

A créditer of a bankrupt employed claimant, an attomey, to asslst in 
securing payment or security for claim of $280, and on January 17, 1908, it 
was agreed that the attorney should pay such amount to the credltor and 
receive a chattel mortgage on the bankrupt stock to secure the bankrupt'a 
note for the amount, due in 60 days. The rnortgage was duly executed 
and filed and the money paid to the credltor by claimant. The bankrupt 
was then insolvent and intended to grant a préférence ; but there was no 
proof that elther the bankrupt or claimant Intended to binder, delay, or 
, defr^ud the bankrupt's ereditors, nor dld the bankrupt receive any ad- 
vautage to himself, being adJUdgied a bankrupt on Pebruary 24th there- 
after. Held, that the morl^âge was not â préférence in so far as the 
$280 loan was concemed, havlng been glven for a présent considération, 
but was a valld lien under Bankr. Act July 1, 1898, c. 541, | 67d, 30 Stat 
.504 (U. S. Comp.St 1901, p.. 3449), providing that liens glven or accepted 
in good faith ànd riot in fraùd of the act and for a présent considération 
shall not be àffected thereby. ■ ■ 
[Ed. Note.— For other cateèsi isee Bankruptcy, Dec. Dlg. § 166.*] 

S. Bankruptcy {§ 188*) — Liens— Statutes. 

Bankr. Act July 1, 1898, o. 541, | «td, 30 Stat. 564 (U. S. Comp. St. 1901. 
p. 3449), providing that liens given in good faith and not in contemplation 
of or in fraud of the act, and for a présent eonslderatiori, sliall not be àf- 
fected thereby, was deslgned to protect liens valid under the state law. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 188.*] 

4. Bankruptcy (§ 159*) — Pkefebbnces— Pre-Existing Debt. 

Execution of a chattel mortgage by an insolvent less than two months 
before bankruptcy to secure a pre-existing debt Intending to prêter the 
credltor, an<i the latter havlng reasonable cause to believe that the bank- 

*For other cases see same toplc & § numbbr lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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rupt was then insolvent and Intended such préférence, was voidable as a 
préférence under the express provision» o£ Bankr. Act July 1, 1898, c. 
541, § 60d, 30 Stat. 562 (U. S. Oomp. St 1901, p. 3446). 
[Ed. Note. — For other cases, see Bankruptcy, i)ec. Dlg. § 159.*] 

5. BiLLs AND Notes (§ 534*)— Action— Amoitnt or Recovebt— Attornet's 

Under Code lowa, § 3869, authorizing: recovery of an attorney's fee In 
Suits on notes coiilractlng -therefor pjovlded the attomey flles wlth. the 
clerk when comméncihg the suit an affldaTit that there is no agreement 
for division or shariijg; of the fee, a çlaim for suçh fées may be proper- 
ly denled where no such alBdavit bas been filed. 

[Ed. Note. — For other cases, see B^js and Notes, Dec. Dig. § 534.*] 

6. BanKbuptct (§ 322*) — Claims— Notes— Attobnet's Fées. 

Wbere a note providlng for attorney's fées in cases pf collection by 
suit Was flled by the payée, who wasiàn attomey, as a clâlm against the 
maker'S estate in' bankruptcy, he was: net entitled to an additlonal allow- 
ance for attorney's fées ascosts in deterinlning the amount of the çlaim ; 
there betng no provision in the bankruptcy act for the allowance of at- 
, tomey's fées in bankruptcy proceedlngs except section 3e (Act Jùly 1, 
1898, c. 541, 30 Stat. 547 [U. S. Oomp., St ÏÔOl, p. 3422]), on the wlthdrawal 
or dismlssal of a petlttoû'ln bankruptcy, and section 64b (3), on behall of 
certain attorneys to the estate. ; 

[Ed. Note. — For other cases, see Bankruptcy, Dec, Dlg. § 322.*] 

In Bankruptcy. On pétition of Wm. S. Hart îor review of an or- 
der of, ^he référée. 

See,, aiso, 171 Fed. 998, 1001. 

Dexter D. Hersey, a merchant dolng business at Wateryille In AUamakee 
CQunty, vras adjudged bankrupt by this court Febniary 24, 1908, upon hls own 
pétition flled that day. January 27th precédiug he made a chattel uiortgage 
upon hls stock of merchandise to the petitloner, Wm. SI Htart, to secure two 
notes, one for $280, due in 60 days, and onè for $20, due In 30 days f rom that 
date, bearing 8 per cent, interest, which mortgage was duly recorded the same 
day. Hart presented to the trustée a claim for thèse two notes, and asked 
that It be allowed as a secured claim against the bankrupt estate under thls 
mortgage. On objections by the trustée, the référée denled the claim upon the 
ground that the mortgage was made to hinder and dela;^ the creditors of the 
bankrupt, and therefore void under section e7e of the bankruptcy act (Act 
July 1, 18^8, c. 541, 30 Stat. 565 [U. S. Ctomp. St 1901, p. 3449]). Hart péti- 
tions for review of thls order^ 

Wm. S. Hart, in pro. per. 
Douglas Deremore, for trustée. 

REED, District Judge (after stating the facts as above). "Upon 
the hearing of the clàim, and the objections of the trustée thereto, 
the testimony of the bankrupt and other witnesses examined before 
the referele at the first and other meetings of the creditors was of- 
fered by the trustée and admitted in évidence over the objections of 
the petitioner that no notice had bèen given him that such testimony 
was to be used in any proceeding whatever against him. Hart was 
also examined at such meeting, and was présent at the examination 
as attomey for the bankrupt while the latter was being examined, but 
was not présent when the others were examined, and was not noti- 
fiedatattytime before the testimony was taken that it was to be uSed 
against him. It seems clear that, aside from his own exaniitiâtion, 

*far otiier coseï aea «ame topic & i nvubsb in Dec. & Am. Dlgs. 1907 to date, A Rep'r Iad«xei 
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:none of.'this testimony was admissible against the, pctii,ioner, .upon 
th« héar'iri^of this daim, and it willnot be considered as against him. 

From Hart's éxamination béfOré thé référée, and his testimony 
upon thie Heâriiig' of the objectiotis'tii his claira, it appears: That Mr. 
V. H. Stevëns for softie tirttè' priôr to thé bankruptcy held a claim 
against the bankriïpt for $38Q: that on January 17, 1908, he request- 
ed the petitioner, inart, wjip then ;wàs,, and still iS,,' a p)f'a,cticing attor- 
ney at . Waukonj Allamakee 'county, to go with him to Waterville to 
àssist himiiicôllecting Or^ securing such daim. They went to Water- 
villp,that.,day, and, after spmé négotiàtionà, ând inquiries of the bank- 
rupt as to the amourit bf his 'dèbfS' and property, Hart agfèéd with 
thç.bankrupt to loâû Jjitp;^280, virîth| Which to jpay the debt ôf Stèvèns, 
and take. a chattel mqrtg^ge. fipqn Jiis stock of goods , :to; , secure the 
sarheand $20 that the bankrupt was owing Harti Nbt^s were ac- 
côrdîiigly ïqade by thé bâiikrutot to Hart for said amdunts, one for 
$28Ç| :'d«é/in 60 dàys, ^nd oriè' fc|'f-'|^p;'dûlï in 30 days, èach'bearing 8 
per ççnt. interest, and à qhattei niqiitgàge Upbn the stock pf; goods of 
the bankEupt'to secure thera.. The notes and mortgage .werè dçliver- 
ed to Hart, he and Stevens returned to-Waukon the same day^ and 
Hart filed the mortgagéfor record and at once paid Stevens the 
amount of his debt $280. , That the bankrupt was insolvent at this 
timé is cléat under the tesfiimony; but it is hot certain thàt he tïien 
knew it. It is certain, however, that he \yas desiroùs pf pàying bôth 
Stevens and Hart their respective debts, and the testimpny convinces 
that thé'y ^açii hàd reasPiiable cause tO believe that the -bankrupt was 
insolyent arfâ mtended tp.pïçfer th^m; but there is an entité absence 
of évidence that either the tenkrupt in giving, or îïayt in tàking, the 
mortga^e iri question, intended to hinder, delay, or defraud the cred- 
itprs of 'thé bankrupt. Nor did the bankrupt secure % the 'mortgage 
any.âdy'^titage to himself. Put pf wh^t shoùld hâve goné to his cred- 
itprsjlor'He paid the entire amount pf the loan upon , the debt he was 
owihg Stevens. While the evidencti is conclusive that Stevens in- 
téndiéd to èirtfprce paynientof, or seciftrity for, his clâînï when he went 
to Wàterviîle, yet, if the mortgage hâd bëen made difeçttÔhim, that 
alone would not be sufficient to convict either him or tïie bankrupt 
of an intent to hinder, delay, or defraud the credîtorsuOf .the latter. 
The distinction between an attempt tPprefer, or an actual préférence 
for that matter, and a conveyance by the bankrupt with intent to hin- 
der, delây,'of defraud creditors,:is clear and must not bfe'^overlooked, 
and, unlessthe mortgage in question Was made for the latter named 
purp69e,itis not void under the bankruptcy act. jCoder Vi Arts, 152 
Fed. 943-94Î, 82 C. C. A.:91, 15,L. R. A. (N. S.) 373,; affirmed 213 
U. S. 223v 29 Sttp. Ct. 486-^à3, 53 I^. Ed. — f-.^ . v., ■.,; 

If the rriortgtage had been madd direct to Stevens, it woiitdvunder 
the testimonyi ihave been :a préférence under i section ■ ÇOb of the rbank- 
Tuptcy acty wliich is as ioUows : i 

"M a bankruèt shall bavé glven a pi^fieirence; aha the person receivirig It, 
i<ir to 1»' bénefltècli theKibyy oe bis agent aœfc&g therein, sbaU hâve had reagon- 
able ç«(UB9 t<);b^l}pvft;!aJai4t^was.i^tended therebyto glvie n préférence, It sti#ll 
itie; y,c^(3^t(le ^)y,.t^p, tm^tee,, and he may, recoyer the property or its valuç froin 
rueh'iwrscrô. Xnd.rOr thé piirposé bf such recovéry, any court oftanfeùptcv. 
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as hereinbefore deflned, and any state court whlch would hâve liad jurlsdic- 
tion îf bankruptcy had not intei-rened, shall hâve concurrent jurisdlctlon." 

It was Stevens alone who was benefited by the payment of his debt 
of $380, and he, if any one, should respond to the trustée for the 
préférence so received. Hart received no benefit whatever from 
siich payment, and was not, and could not hâve been, preferred there- 
by, for an indispensable requisite of a préférence is a pre-existing 
creditor who may be preferred. In re Clifford (D. C.) 136 Fed. 476. 
Hart, as to such $280, was not, prior to the mortgage, a creditor of 
the bankrupt, and his only connection therewith was the loan by him 
to the bankrupt of that amount with which the iatter might pay his 
debt to Stevens, and for which Hart took the mortgage in question 
as security at the time of making such loan. Such transaction is not 
fraudùlent, but falls directly within section 67d of the bankruptcy 
act, which is as follows : 

"Liens given or accepted In good falth, and not In contemplation of or in 
f raud upon this act, and for a ptesent considération, which hâve been recorded 
according to law, if record thereof was necessary In brder to Impart notice, 
shall not be affected by thls act." 

This section is designed to save and protect from the opération of 
the bankruptcy act liens that are valid under the state law. Hewit 
v. Berlin Machine Works, 194 U. S. 396, 34 Sup. Ct. 690, 48 L. Ed. 
986; Thompson v. Fairbanks, 196 U. S. 516, 36 Sup. Ct. 306, 49 L. 
Ed. 577, reaffirmed in Security Warehouse Co. v. Hand, 206 U. S. 
415, -27 Sup. Ct. 730, 51 L. Ed. 1117; Coder v. Arts, 313 U. S.- 323, 
29, Sup. Ct. 436^43, 444, 53 L. Ed. — . 

In Hewit v. Berlin Machine Works, above, it is said : 

"The bankrupt aSt does not vest the trustée wlth any better right or title 
to the bankrupt's property than belongs to the bankrupt or his credltors at 
the time when the trustee's titlé accrues. The présent dct, like ail preeeding 
bankrupt ac-ts. contemplâtes that a lien good at the time of the bankruptcy 
as against the debtor and as against ail of his credltors shall remain undis- 
tu'rbed." j 

That this mortgage to Hart upon its exécution became a valid lien 
under the law of lowa against the bankrupt, and upon its beirig re- 
corded a valid lien as against his credltors, is not doubted. It is 
therefore valid as against the trustée of this estate to the extent of 
the loan ôf $280 made by Hart to the bankrupt; but, as to the $20 
note, it stands uppn a différent basis. That note was given for a 
prior indebtedness of the bankrupt to Hart, and to that extent the 
mortgage is a préférence, which may be avoided by the trustée. 

Hart also claims an attomey's fee upon each of the notes under a 
stipulation therein which is as follows: 

The maker "further agrées that If this note Is not paid within thirty days< 
after maturity and is placed In the hands of an attomey for collection, to 
Ijay flve per cent, of the amount as collection fee and penalty for nonpayment ; 
and in case suit is brouglit hereon a reasonable attorney's fee shall be taxed 
as costs of such suit-" 

Section 3869 of thé ,Iow,à Code authorizes an attorney's fee to be 
-taxed as part of the costs if .suit is commenced upon any çontract 
'providing for such a fee, *hich shall not be 'greâter than a specified 
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amount, providingthe attorney ■clainiing such fee shall file with the 
clerk aï the time of commencirig the suit an affidavit that there is no 
agreement, express or implied, between him or his client for any divi- 
sion or sharing bf the iee to bè sp taxed. The purpose of this statute, 
and of the stipulation in thèse notés, is to save the payer or holder the 
expense of collection fées if the note is not paid within the time stip- 
ulated, or if suit is comrriencéd -thereon. Hart is an attorney, and it 
(loes not appear that the notes were ever placed in the hands of any 
other attorney foi-' collection, or that Suit was ever commenced upon 
either of them ; ' in f act, this largernote was not due at the time of the 
.bankrup{cy. Nor has the affidavit required by the state statute as a 
condition précèdent to thèiallowance of such fées been filed. The 
claim theréfore, if made under the state statute, might well be denied 
upon thèse grounds alone; but coSts are only taxable under some pro- 
vision of lav^r authorizing their allowance, and Congress has pro- 
vided. for the allowance and taxation of costs pending in the fédéral 
courts, and it may be doufctîul, to say the least, if attorney's fées are 
taxable as costs in those courts other than as allowed by Congress 
to be taxed ; but it is obvions that the bankruptcy act does not con- 
template the allowance of attorney's fées as costs or otherwise upon 
proving claims against a bahkrupt estatei No provision is made by 
that act for the allowance of attorney's fées in bankruptcy proceed- 
ings proper, èxcept in behalf of a respondent under section 3e, upon 
the withdrawalii'r dismissal of a pétition in bankruptcy, or in behalf 
of attomçyâ,\as authorized by section 64b (3), and neither of thèse 
provides ïor the allowance of attorney's fées upon proving claims 
against the bankrupt estate. The daim for attorney's fee must theré- 
fore be denied. 

The .conclusion theréfore is that the note of Hart for $280 should 
be allowed, without an attorney's fee, against the bankrupt estate as 
a claim secured by his mortgage of $300, and the note for $20, with- 
out an attorney's fee, as an ilnsecured claim upon the surrender of 
his mortgage to that extent. The matter is referred back to the 
référée that they may be so allowed. 

It is ordered accordingly. 



In re BURNS. 

(District Court, g. D. Çeorgla, VV. D. May 12, 1909.) 

1. Fkauds, Statute of (§ 131*) — Convetance op Land— Equitable Moet- 

GAGE. ! 

A bankrupt borrowed $1,500 from décèdent, and executed as security 
a warranty deed, taking back a bond for title, provldlng for reeonveyance 
when the debt was pald. Two years thereafter the bankrupt obtained 
an additlonàl loan from décèdent, making the total indebtedness $3,593.53. 
The original pote was then cànceled, a new one made, and the bond for 
title altéred by strlking oùt the due date and Interlining a description of 
the new note; but by inadvertence the words "flfteen hundred dollars," 
originally appearing In the boud, were not stricken, nor was the bond 
re-executed. Beld, that the deed and bond, as a mortgage for the lu- 

•For other cases see same topio & \ numspk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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creased Indebteclnesg, was not unenforceable nûder the statute of frauds, 
on the theory that the new agreement was by paroL 

[Ed. Note.— For other cases, see Frauds, Statute of, Dec. DIg. § 131.*] 

2. MoBTGAGES (§ 257») — Liens— Pbiobitt. 

■ A bankrupt executed a deed to décèdent to secure a loan for $1,500, and 
afterwards borrowed more raoney, so as to Increase the debt to $3,593.53 ; 
the bond for reconveyaiice being then changed to describe the new note, 
but omitting to strike the words "flfteen hundred dollars," origlnally de- 
scrlbing the debt. Thereafter the bankrupt conveyed ail his Interest In 
the bond for title to petltioner. Held, that petitloner was charged wlth 
notice of the fact that the deed and bond were Intended to secure the In- 
creased indebtedness, and was therefore not entitled in equity to a re- 
conreyance of the property on payment of the $1,500 and interest. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 684 ; Dec. Dig. 
i 257.*] 

In Bankruptcy. Pétition of Virginia-Carolina Chemical Company 
to review order of référée. 

Walter T. Johnson, for petitioner. 
M. P. Hall, in pro. per. 

SPEER, District Judge. On January 15, 1903, Burns, now bank- 
rupt, borrowed from'one Léonard $1,500, and gave as security a war- 
ranty deed for certain valuable lands. Contemporaneously Léonard 
gave tô Bùrns a bond for title, conditioned to reconvey the land when 
•,:he note given in évidence of the debt was paid. Thereafter, on De- 
cember 12, 1905, Burns obtained from Léonard an additional sum, mak- 
ing his total indebtedness to the latter, including interest, $3,593.53. 
The original noté was canceled, and a new note was given to Léonard 
by Burns for the entire amount of the first loan and the second, and 
this was made payable April 12, 1906. Léonard was very ill at the 
time, and in fact died in four days. The second contract was made at 
his bedside. It is not in dispute that it was the intention both of Burns 
and Léonard that the warranty deed would secure, and that the bond 
for title would relate to, the entire indebtedness. With this end in 
view, certain interlineations were made in the bond for title. The 
words "on May 15, 1903," were stricken, and the promissory note was 
described as "dated Dec. 12, 1905, for $3,593.53, due April 13, 1906." 
This sum, expressive of the entire loan thus secured, was written in 
figures on the face of the bond for titles. By inadvertence the words 
"fifteen hundred dollars," originally appearing therein, were not strick- 
en. Subsequently thereto Burns, who had a current account with the 
Virginia-Carolina Chemical Company for fertilizers sold him, convey- 
ed to that Company his interest in the bond for title. This conveyance 
was made on the 19th day of August, 1908. It obviously conveyed his 
equity of rédemption only. 

The conflict hère is between the administrator of Léonard, whose 
claim is sufficient to cover almost the entire proceeds of the lands con- 
veyed to secure the debt of Léonard, and the Virginia-Carolina Chem- 
ical Company, which insists that it has a lien of prior dignity, because 
it holds Burns' equity of rédemption. This is based upon the conten- 
tion that the extension of the original indebtedness between Burns and 

'For other CMtes see same topic & § numbbb In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexai 
171 F.— 64 
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Léonard was merely a paroi agreement, that there was nb additional 
or new signature to the original instrument, and that the only amount 
which can be held to be secured by the deed to Léonard was the origin- 
al $1,500. Uj)On this contention the Chemical Company bases its claim 
for the surplus in the proceeds of the property sold by the trustée, over 
and above that sum. A very learned and interesting argument in sup- 
port of the latter contention has been made by the counsel for the 
Chemical Company. It is contended that the transaction at the bedside 
of Léonard cannot be construed to extend the conveyance of the land, 
so as to secure the second advance made by Léonard, for the reasoi < 
that it was not signed anew; and many authorities are referred to ii 
support of this contention. It is said to be merely a verbal understand 
ing between Léonard and Burns, and as violative of the statute of 
frauds, and also of section 2693 of the Civil Code of Georgia of 1895, 
which provides: 

"That any contract for sale of lands,' or any interest lu or concerniii , 
them, • * » must be in writlng, signed by the party to be eharged theix:- 
with, or some person by hlm lawfully authorized." 

After giving careful considération to the techniCal contention of the 
Chemical Company, it is f ound that the true equity of the case dépends 
upon the considérations f ollowing : The original deed of warranty was 
undoubtedly valid to convey lands much more valuable than the small 
debt which it was intended to secure. The genuineness of the entire 
transaction between Léonard and Burns is unquestioned. It was ail con- 
summated before the Chemical Company appears on the scène. The 
additional loan, the distinct interlineation in the bond fortjtle, although 
unsigned, and the exécution of the new note, would in equity unques- 
tionably be binding on Burns in a controversy between Burns and Léon- 
ard. Suchacourt, if necessary,,wojild -oblige Burns to perfect his con- 
veyance, so as to secure the additional loan. Between the parties, equity 
would require, that tobe,done which dearly ought to hâve been done. 
The transaction, howevef, cannot be dete.rmined as strictly verbal. The 
exécution of the new note and the interlineation inthe^bond for titles 
shows this to be true. It may be conceded that this;might not présent 
an équitable lien which would be> good against the ple4ge of an inno- 
cent third party who had no knowlédge of the , f açts, ■ or a bona fide 
purchaser without notice. No sucK person appears in this case. The 
Chemical Company, when it sought to secure a debt long antécédent to 
the transfer from Burns of his equity of rédemption, did so with fui! 
knowlédge that Burns owed Léonard: a sum largely in excess of the 
$1,500 he had originally borrowed. This appeared also from the face 
of the bond for tides and the interlineation making the debt read $3,t 
593.53. Clearly this was sufficient to put the Chemical Company on 
notice of Burns' obligation to Léonard. The duty of inquiry followedi 
and inquiry would hâve demonstrated the prior and superior right of 
Léonard as evidenced by his second note, the interlineation in the bond 
for titles, and the warranty deed. Since the facts wer« such as to put 
the Chemical Company on notice, it is chargeable with notice of ail the 
facts that inquiry might hâve developed, and that it failed to inquire 
does not help its contention. 
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Both of the claimants hâve equities ; but the equity ,of the adminis- 
trator of Léonard is deemed superior to that of the Chemical Company, 
which took only the rightremaining tq Bur.ns. As/Burns would h^ve 
had no right at /ail as;againgt;jL<eonard, the- Chemical Company takes 
nothing. ,., ^ 

For thèse reasons, I cpnclude that the finding of the rçfereç was cor- 
rect, his judgment will be affirmed, and the pétition for review denied. 



THE ,MATA?i:Z4S. 

(District Court, W. D. Wlsconsin. . July 31,: 1909.) ; ' 

No. 3T. '■ " ■ ■■ 

SalVa9»,^|3j?*)— Nature of SERyicE— Salvage or Towàge Service. 
■ _ , -Àsctiooner, which had béen cast adrift by her towlng steamer in a gale 
on Latè Superior, iafter anchorlng dutihg the night, ïnade sail and was 
prôcteMirig down tbe lake towa;rd the fortage wlth a fair wind, but slow- 
ly, when sbe engaged a small fl^bing tug which came alongside to assist, 
aiid by means of the, tug and salis she reacljed th,^ JPortage, where, atter 
once ■çtranding, she -vvas gafely anchored. Although there was soiné wind, 
the weather was fair, and neltlier tuk ilor tow wàs iil any serions danger. 
Helà, that the service of the ttfg was net a salvage, but only a towage, 
service, and entltled to compensation as such. 

[Ed.' Note. — ^For othèr cases, see Salvage, Cent. Dlg. i 25; I>ec. Dlg. 
113.*] , 

: In Admiralty. , 

Davis, & Hollister, for Ubelants, 

Gouider, Holding & Masten, for respondent. ^ . 

SANBPRN, District Judge. On the 21st dayof Novembér, 190,6, 
as the steamer Panama, with the barge Matanzas ïn tow, was proceed- 
ing across Lake Superior, she encountered a heavy gale of wind from 
the northeast, accompanied by snpw, and, beçause of laboring badly 
in the heavy sea which prevailed,. the Panama was so badly strained 
that she sprang a leak, and, as the storm and sea .çontinued, she was 
continually: making more water. About 9 o'clôac p. rrt. she was 
making water so.rapidly that it was found necessary to let go the tow 
line and try and get the Panama into sh d water to' keep from sink- 
jng and becoming.atotaMoss., The barge Matanzas had lier sails 
up, and a f ter the toyi/lii;e was let gq she continued to sail, but could 
not get her, tow liné.4n ^q^cause o.f the heàvy sea, so just let it drag. 
After saiUngfrom 9 o'clock until alorig in the morning it was deernéd 
advisable npt +to sail any longer in the direction in which they were 
going as-it waSpStill snowing, ^nd they conld hot see whefe they 
yvere, so they,tqok in tpeir sails ançlprepared'to let go their àtichors. 
.When she los|;, the steadyjjpg pqwçr pf her sails and lost steeràgewây, 
the heavy ^eas pqunded, he^vily against hér rtidder, and ïhe jerking 
and kicking of this ca,used, the chains tq fall qflf the quadrant. It;then 
beçaire necessary,to,put, f ne relie vingtaçkle's on the tiller tq hold the 
rudder in.pl^ce .uptil the.çhâins were piit baçk on the quàdraiïf, and 

>F<ir otlier caCeB.ïee sam^ t0plc j» } hxtuBeb In Déç. & Am. Dlgs. mn to date, & Rep'r tndexcai 
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the heavy seas continuée! to pound the rudder so hard that the strain 
câused the tiller to bend. The lashings of the tiller, however, helc' 
the rudder sufficiently steady that the chains were again attached to 
the quadrant, when the ship was fetched up into the wind and her 
anchors let go. She then rode to her anchors until the storm abated 
and the sea ran down. The weather cleared, and after daylight on 
the morning of the 23d they saw that they were 8 or 10 miles off the 
beach, and as the wind continued to abate, and the sea got down to 
what is termed "a dead swell," they hoisted a flag to attract the atten- 
tion of anything passing so that they could effect communication with 
their owners, and proceeded to get their tow Hne in. Along about 
9 or 10 o'clôck, the steamer Rogers, coming from Ashland, stopped 
alongside, and the captain of the Matanzas asked the Rogers what 
they wouid charge to tow him to Portage. There was some talk back 
and f orth in regard to towage, but as the Rogers would only tow them 
down off the Portage, and let them go. again, the offer was refused. 
Shortly after the Rogers left them, they.hove up their anchors, and, 
the wind having shifted to the westward, they made sail and proceed- 
ed down the lake with a fair wind, heading for the Portage. Along- 
about 1 or 2 o'clock p. m., when sailing along about 12 miles from 
Ontonagan, and 55 miles from the Portage, the little fishing tug 
Tramp, from Ontonagan, came alongside, and a conversation was had 
about tugs at the Portage, and the Tramp said there were none. Then 
the ability of the Tramp to handle the Matanzas at the Portage, and 
whether she could be of any service, was discussed, and finally it was 
decided that, as the wind was fair, she might help the sails some and 
could probably be of some service after arriving at the Portage. A 
line was passed to her,- and after towing a short time she let go and 
went back to Ontonagan for fuel and came out again, overtaking the 
Matanzas about 10 o'clock p. m., whereupon the line was again passed, 
the sails were taken in, and they arrived off the Portage without fur- 
ther incident. 

There ar^ four piers at the Portage, two outside and two inside piers ; 
the outside pier beirig about 1,000 f eet from the inside pier. The wind 
was from ^he northwest, blowing about 10 miles an hour; but some 
time befo.re, the Matanzas was finally pulled up the wind reached the 
velocity pf 20 miles an hour. In entering the Portage the Matanzas 
was close to the west outside pier to avoid being carried by the; winds 
toward the east pier, and for some reasoii the captain of the Matanzas 
let go his starbqard anchor, and the boat swung around stem fore- 
most. It was thén goihg 4^ or 5 miles an hour, which was steerage 
headway. This stopped the towage, àrid the Tramp was carried nearly 
to the east pier. Thé tùg; thén worked ovér to the west side, and the 
Matanzas,, having takeri up her anchor,, floated down toward thé east 
pier, and finally got ontb a sandy bottom between the two éasterly 
piers. ; Tlië Tramp camé up close and fouhd the Matanzas in a safe 
position. The tug pulled awhile on the Matanzas to get her in from 
the bottpmj but Could iiot do so. The Matanzas stayed in that posi- 
tion xintil about ,9 :30 the next morning. After attempting to pull 
her iii, the tug blew four whistles for assistance, but got no answer, 
and went'^îid laid alongside of thè Matanzas. A tug was telephoned 
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for to Houghton, and the Cora , Sheldon arrived about 9 :30, and the 
two tugs got the Matanzas in and tied her up in a canal, about 10 :30, 
in what is called the "Lily Pond." About this time it was blowing 
quite a strong wind from the northwest, and quite cold; ail boats 
remaining in shelter until the next day. 

The libelants claim that the service rendered was a case of salvage, 
vvhile the respohdent insists that it was merely towage sei'vice. 

The évidence seems to show that the Matanzas was never at any 
time in any serious danger, and that the Tramp was probably in no 
great danger. Thé captain of the Tramp says that, if the weather got 
too severe, and he could not take care of the Matanzas and his own 
boat also, he would let her go and také care of himself, and that he 
knew he could make the canal because he would be runnirig before the 
wind with the sea. He said he could hâve taken care of the Matanzas 
and his own boat also, and that he would hâve dône so had he found 
it necessary. Thè fîreman of the tug testifies that there was nothing 
out of the usual about the way they had to handle the Matanzas, 
except that there was some difficulty in getting the Unes aboard, but 
that the course was a safe one, and that the tug took no water inside, 
although the sea ran across her deck. The owner of the Tramp 
testifies that, from the time he took the vessel's line up to the time he 
left it, nothing of a dangerous character occurréd, and the boats both 
made good wêather. Another fireman on the Tramp says that the 
sea did not break over the .deck, but merely splashed over it so as to 
keep its surface wet, that there was a little freezing, but the deck was 
wet ail the time without ice. There was a good strong wind, he says, 
but nothing to make it dangerous for a tug like the Tramp. In the 
mofning when he went out, he did not feel alarmed at the time. The 
Tramp is a good, substantial, wholesome, strong tug, capable of stand- 
ing a heavy gale, and that there was no risk in going out to the 
Matanzas. 

It appears clearly that the Matanzas had met with no disaster which 
in any way imperiled her seaworthiness. The accident to the steering 
gear was of little conséquence. When th€ Tramp arrived, the Matan- 
zas was making headway through the water, sailing ahead, and 
drifting toward the shore. There was good holding ground for the 
anchors, and the barge could easily hâve weath&fèd the storm. The 
mate of the Matanzas said that they were able to hold steerageway 
on the Matanzas, and that they were not gradually nearing shore. 
One of the seamén on the Matanzas says she was making about two 
miles an hour at the time the Trâmp reached her, 

The libelants should be allowed fair compensation for a towage 
service, which îs fixed at $100,' to^ether with théir costs in said action 
to be taxedl . . 
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Glj'^liiilïîTT' TRUST CO. OF'NEW TORli v. METHÔPOMTAN ^T. 
■ ' " ■'" 7 "^: . . . K^-/ûO.. et ai; . ; ■/ '■ ; ' '■ ' ' 

;|(Clçcu,l,t:CDurtj S. .P.,N«îw York. Juue 22,' 1909.) 

Courts (§ 385*) — Supeemb Court—Bëview of Décisions ,of Cibcdiï Court. 

, A Clrcultjgoi^rf sboijïcl not gçant an appeal direct tQi:lie Suprême Court 

undeF Act,>tai:cll,3,, 1891, e. 517, '§ 5, .26 ptat 827 (tJ,',$, Conip., St. ,1901,, 

p. 5î9)V'ln"à casé involving a large numbèr of miscbllBiieous and couipli- 

' cated quéStWnS, inerelji^ ,b«causé i constltutionar question may be inci- 

' dôntaliy ràtsed. ' 

[Éd. Note.^^For other casée, see Courts, Dec. Dig. § 385.*] 

la Êquitjr. Application. by complainant for î^llowance ôf an appeal 
to the tJpÀtÇfln'StStes Suprême iCourt ffom decree of foreclosure ancl 
sale (lÔS'Fèd. 9,^,V) niade.herein ]^^^^^^^ ' , 

.;Davies; Stone &Auerbach; for, complainant. 
J.Parker.Kiriift, for défendant Metropolitan St.* Ry.Cq. • 
fMasten'& Niehbls, ior recdverâ of Metropolitan St. Ry. Co.:. 

I^ACOMBE, Circuit Judge.iExamination pf the assignments of 
error/shows that it is sought to,^resent upon this appeal multitudinous 
questipns-^largely questions, of içhancery practice— involving ail the 
intricalje détails of the situation presented on the trial of this suit. 
The .relationships of thp > varions linterçsts are involved and the ne- 
cessitiçs of opération by the court Jiavestill further complicated them» 
vvith the regult that provision Jja,s ,had to be made in the decree for 
minijte détails which are usually, pmitted. It was one object of the 
Appeal Açtof March 3, 1891 ^(cbgpter 517, 26 Stat. 826 [U. S. Comp. 
St. 1901, p. 488]), to relieve the, Suprême Court of the burden of con- 
sideringsuch questions — at least.until a f ter the local Court of Ap- 
peals shpuld hâve considered thçnj, whereupon, in the event of appar- 
ent error being disclosed they might be brought up on certiorari. It 
wro\i,!d seera that the références' in three or four of the assignments of 
error ,to the, provisions of the.. fifth amendment to the Constitution 
of the/Uflited States are; noti:sufficient to warrant the Circuit Court 
in senfl}n,g;the çiourse jUpoH- appeal direct to the Suprême Court under 
the fourthriSubdivisioti; of, section 5 of the appeal act. Certainly the 
construction, or applicatioîi.'.ofthô Constitution w^as not the controlling 
or dorni-riant ;feature of the , case. It is thought therefore that the 
application 1 fpr allowance pf such appeal shpuld be refused. Carey 
v. Ho.ustPnv&iTexas:GentpatRy..Go., 160U. S.i ITQ, 14 Sup. Ct.. 63. 
37 L. Ed. i041; In ,re' Lertwn, ^15.0 U. S. 393, 14 Sup. Gt. 123, 37 
L. Ed.H20;;-i AiaSbro^ Y.. U. ,&.:,; ,159 .U..S..693, 16, Sup. Ct. 187, 40 L. 
Ed. SlOîj-Cprnell v. Gtieemil65,.tJi S.,75,/16 ;S«p>::Ct. 969, 41 L. Ed. 
76; Empire, etc., Co. v. Hanley, 205 U. S. 225, 27 Sup. Gt.,476, 51 
L. Ed. 779. 

If this court is in error as to construction and application of the 
authorities above cited, the complainant will be in no way prejudiced 
thereby, since application for allowance of the appeal can be made 
to one pf the justices of the Suprême Court. Refusai does not put 
appellant to the trouble of moving for a mandamus. 

'For other cesee eee same topic & § ndmb£b in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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GUARANTÏ TRUST CO. OF NEW YORK T. METROPOIJTAN ST. 

RY. CO. et al. 

(Circuit- Court, S. D. New Yorli. July 22, 1909.) 

1 Street Railhoads (§ 58*) — Receivebs — Opération of Property. 

In tlie operatioji by a coui-t, througli its receivers, of an extenslve Sys- 
tem of Street railroads, tlie flrst considération is the maintenance of an 
adéquate service to the public, and the eurrent aceonnts of the receivers, 
if the expendltures shown were made to that end, should be passed with- 
ont being complieated by controversies between the parties interested in 
varions parts of the System, as to which Interest or property should be 
charged with a particular expense. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

2. Street Railroads (§ 58*) — Receivebs— Method op Keepin'q Accounts. 

Directions to receivers operating a System of street railroads, as to 
the manner of keeplng aceounts, c-ousidered and àmended. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. §• 58.*] 

In Equity. 

This is an application made by receivers to amend ah order, entered March 
17, 1908, appointlng receivers under bill of complaint of the Guaranty Trust 
Company, trustée under the flrst mortgage. The portions of the order which 
it is sought to amend read as follows: 

"That said receivers are hereby required to keep proper books of account, 
whereln shall be separately stated the earnings and ineome of tlie Unes of 
rallway and other properties charged in the bill of complaint to be subject 
to the lien of complainant's mortgage, togetber with the expenses and dis- 
bursemeuts of the receivers with respect to eaid Unes of rallway and other 
properties, and said receivers are hereby required to pfeserve proper Touchers 
for ail payments made by them in the exécution of ttielr said trust. 

"The receivers shall enter or cause to be entered in said boolts from day to 
day ail items of receipts and disbursements which do not reqiiire apportlon- 
ment or which can be apportionert by recQgnized rules of railroad accounting ; 
and they shall apportion and enter ail other items, as soou as uiay be after 
l-ecelving a direction in writing as to the method of snch apportionuient, sign- 
ed by the Metropolitan Street Rallway Company and by the trustées actlng 
under the two mortgages of said company, dated respectively February 1, 
1897, and March 21, 1902, and referired to in the bill of complaint herein. Ail 
items requiring apportionment, as to which such direction is not given, shall 
be entered in a separate account or aceounts, and repOrted to the court as 
part of the binionthly accouiiting pf said receivers, and the spécial niaster 
charged with the examination of said bimonthly aceounts is hereby authorized 
and directed to classify and apportion 'Suchunapportloned items and to cor- 
rect and complète the séparation of the earnings and Ineome of said property 
mortgaged to the complainant, from the éarnitogs and ineome of the remainder 
of the property operated by the receivers, and to reiwrt his conclusions thereoii 
to the court. The rulings of the speci.al master in stating snch aceounts shall 
be subject to review by the court upon exceptions flled by auy party In in- 
terest." 

Davies, Stone & Auerbach, for complainant. 
J. Parker Kirlin, for défendant Metropwlitan St. Ry. Co. 
Masten & Nichols, for receiver ôf ' Metropolitan St. Ry. Co. and 
others. 

•* or other cases see same topic & % numbbr in Dec. & A.m. Dlgs! 1907 to date, & Rep'r Indexée 
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LACOMBE, Circuit Judge (after stating the facts as above). The 
order as it: now stands is objectionable in two particulars : 

1. The first of thèse is due to the inadvertence of the court. It 
was necessary to provide that certain questions of apportioning items 
in the accounts, as to the proper 'classification of which ail sides might 
not agrée, should be passed upon by a spécial master. At that time 
there were several spécial masters to whom various matters had been 
assigned for examination and report, and the court was solicitous 
that the order should provide that ail questions as to apportionment 
of accounts should be disposed of by the particular spécial master 
who was passing the bimonthly accounts of the receivers, and it so 
directed. When the order was submitted, however, the court over- 
looked the circumstance that it required such spécial master to classify 
and apportion such items "as part of the bimonthly accounting of 
said receivers." This should not be. The questions presented on 
such apportionment are différent from those which arise on the bi- 
monthly accountings, and hearings on the latter should not be com- 
plicated and delayed by the introduction of proofs and contentions 
which concern peculiarly the distribution of the cost of operating 
the System between the différent interests. It may be well to state 
specifically what it is that the spécial master has to pass upon (sub- 
ject to review by the court) when bimonthly (or monthly) accounts 
cortie befbrë him. 

The entire property covered by both mortgages and some little ad- 
ditional property not covered by either came into the custody of the 
court, under a creditor's bill' against lessee, supplemented by an ap- 
plication to intervene made by lessor — a practice approved by the Unit- 
ed States Suprême Court. In rè Konrad, 308 U. S. 90, 28 Sup. Ct. 
219, 53 h. Ed. 403. Subsequently the trustées under the two mort- 
gages brought separate suits, under which the same receivers were ap- 
pointed. The court at the outset was thus charged with the care and 
custody of a unitary system of Connecting street railroads which was 
in active opération in a populous city. In placing this System in 
the hands of its receivers, the court instructed them that: 

"Tîie controlllng élément in the opération of the property by [thein] will 
be the circumstance that such property Is devoted to the public service. The 
traveling public are to be flrst coiisldered ; the service already performed by 
the roads must be kept up and improved upon so far as may be. In the mat- 
ter of improveiQents, * * * the Public Service Commission * * * is 
maklng a careful and exhaustive investigation * • * and may preseribe 
various changes in construction, equipment, or opération devlsed and adapt- 
ed to secure better sen'ice.. Thèse directions of the Public Service Commis- 
sion will be carried out by the receivers so far as the Income from operating 
the roads will permit. Whether they should also undertake to borrow uioney 
in order to complète such changes is a question which can be determiued sub- 
sequently when it is khown just what those changes are." Penusylvanla 
Steel Co. V. N. Y. City By. (0. C, Oct. 8, 1907) 157 Fed. 443. 

Of thèse directions the Suprême Court was kind enough to say : 

"The orders * • * givlng receivers instructions are most conservative 
and weli ealculàted to bring about the earliest possible resumption of normal 
conditions when those who may be the owners of the property shall be iu 
possession of and operate it." In re Konrad, supra. 
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So far as the court is advised, the receivers hâve operated the whole 
System in conf ormity with ' thèse instructions, and the examination 
conducted by the spécial master on bimonthly accountings isfor the 
purpose of determining whether their statement of receipts is accu- 
rate, and whether their disbursements are reasonable and proper un- 
der their gênerai powers and the gênerai and spécifie directions of 
the court. Thèse questions must, of course, be determined in con- 
sidération of the whole property as a unitary system of public serv- 
ice. It has been most unfortunate that the zeal of counsel who rep- 
resent the respective mortgage trustées seems to make it impossible 
for them to appreciate that those mortgages are based upon prop- 
erty devoted to a public use. As between themselves there are many 
questions to be settled, when we corne to the distribution of items of 
receipt or disbursement which the spécial master may hâve decided 
to hâve been properly received or made by receivers as receivers of 
the whole property. For example, put of money received generally 
f rom the opération of the whole system, some car barn may hâve 
been rebuilt upon land which is covered only by the second mortgage, 
and the trustée of the first mortgage may wish to hâve that item of 
expenditure for permanent improvement of land on which he has no 
lien so charged that no portion of it shall fall on receipts (or corpus) 
of property which is covered by his mortgage, and which is not di- 
rectly benefited by such expenditure. We had such an instance on the 
hearing of the cross-bill of the présent complainant, défendant in 
the Morton Trust Company suit. See décision on motion to dismiss 
cross-bill May 6, 1909. Morton Trust Co. v. Metropolitan Street 
Railway Company (C. C.) 170 Fed. 336. 

But the propriety of receivers' expenditures in carrying on the 
opérations of this unitary railway system and conserving its whole 
property is not afifected by the circumstance that the second mort- 
gage covers the whole property and the first mortgage covers a part 
of it. If any particular item be an expenditure necessary and prop- 
er to be made for the opération and conservation of the property, 
it will be passed by the spécial master, and, when it is approved by 
the court, neither the receivers nor their bondsmen may thereafter be 
called in question as to the propriety of such expenditure. 

The circumstance that the income from operating the System in 
such a manner as to aflford a reasonably efficient public service is not 
large enough to pay ail fixed charges and leave any surplus appli- 
cable to mortgage indebtedness is unfortunate ; but, so long as the 
System is m the hands of the court, it will be operated in conformity 
with the instructions, quoted supra, even though the resuit may be 
some impairment in the value of thèse mortgages. That is the risk 
which evfery one takes who invests in the securities of a public serv- 
ice corporation. If the mortgagees are dissatisfied with this method 
of administering the estate, they hâve their remedy. If they will 
be more expéditions in, thé future than they hâve been in thé past, 
they can secure an opportunity to buy in the property and run it to 
suit themselves, or sell out its component units for what they will 
bring. , The sooner the court and its officers are relieved of it, the 
better for ail parties. 
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Ail questions as to apportionment of items of receipt and disburse- 
ment properly beijween ail conflicting interests will be examined into 
and reported on,by the spécial master and reviewed by the court at 
the proper time, qr they may be disposed of under one or other of 
the cross-bills, and the court, by reserving a lien upon proceeds or 
corpus of property covered by second mortgage, will secure the trus- 
tée of the fiïst mortgage against loss; but such questions should not 
be injected into the proceedings upon the bimonthly (or monthly) 
accountingi ■ 

2. Whén the order of March 17, 1908, was made, it was of course, 
understood that it would be highly désirable that the accounts of 
the receivers should be so kept that the eamings and income of the 
lines of railwayând other ptoperties covered by the first mortgage 
only, togethér' With expenditures and disbursements in respect to the 
same, should beso kept as to facilitate the separate statement of such 
items of inCOrtlè ànd expenditiire. ■ It was also f ully understood that 
it was n6t,ï>osâible to do thîs with absolute accuracy. It is needless 
to rehearsè.heréthe repeatèd delivérances of the court as to the com- 
plications, of.receipts and disbursements, which rendered it neces- 
sary that soiriè; afbîtrary systëm of distribution should be agreed to 
by ail paftieÊ, or în the eVent ôf their failure so to do settled by the 
spécial ttiastër, since the "reçdgnized rules of railroad accounting" 
would notbe'al'sufficient 'guide for the auditor's office. When the 
order was being ^settled, it was stated that the two trustées and the 
Company wpiild agreç, in writing upon a method of apportionment 
which would eliminate ail difiSculties, and the court gathered the im- 
pression that this would b^ done within a few days.: Under that 
impression the , order was signèd as submitted, althpugh it contained 
a requirement as to keeping accounts, which could i^ot, be complied 
with unless such agreement weremade. 

Despite repeatèd inquiries and suggestions by the court, weeks 
and months ekpsed without the filing of any such agreement, and 
it is now stated that counsel for one of the trustées insists that re- 
ceivers are in default for not complying with the requirements of 
the order. Counsel for first mortgage trustée asserts that he at one 
time submitted a form of agreement as to method to one of the re- 
ceivers, whO' after consultation' with the auditor criticised it as im- 
practicable and; unnecessârily expensive. Apparently the force of 
such objection was appreciated ; at any rate, thé paper so submitted 
was taken back, and no writtèn directions such as the order contem- 
plated hâve béen filed. It'is understood that an agreement as to meth- 
od of accounting has now been reached, and that the matter is in 
shàpe to be regiilâted by a spécifie order, which the court is prepar- 
ed to make when the writtèn agreement is submitted; but the or- 
der of March 17, 1908, should be, amended so as to put it in the form 
it would haye takén had the, çpùrt been advised at the time that it 
would take the trustées and the company over a year to settle upon 
some method of keeping books and filing reports which would be sat- 
isfactory to them. 
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The order of March 17, 1908, is therefore amended, nunc pro tune, 
by striking out the paragt-aphs above quoted and substituting therè- 
for the followihg: 

"The receivers wil] suppleineut tlieir présent System of accountiiig by mak- 
Iiig sueh additions or chaug-és as may be agreed upon In writing by ail par- 
ties interested and approved by the court, and ail questions as to the manner 
and form of keeplng their books and records, and as to the time and manaer 
of thelr accounting seimrately as to the receipts and disbursements on behâlf 
of conliictiug interests, are reserved for further détermination by tUis court." 

Then, if côunsel for trustées will prépare an order providing spe- 
cifically for sueh détails as may now be agreed upon, and referring 
to the. spécial master such matters of détail as cannot be agreed up- 
on, the same will be signed. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CTTY RY. CO. et ail 

JlbRïOiSI TRUST CO. v. METROPOLITAN ST. RY. 00. (two 

cases). GUARANTY TRUST CO. v. SAME. 

(Circuit Court, S. D. New York. August 10, 1009.) 

Nos. 2-9, 2-33, 2-149, 3-37. 

StBee't Railboads (§ 58*) — Receivebs— Opération of Pbopertt. 

In the opération by a court, through its receivers, of an extensive Sys- 
tem of Street rallroads, expenditures uecessary to malntain adéquate pul)- 
lic service on the entire System must be made by the receivers on the as- 
sumption that the property will continue to be devoted to sueh use. 

[Ed. Note. — For other cases, see Street Rallroads, Cent. Dig. § 135; 
Dec. Dig. § 58. ♦] 

In Equity. Pétition of receivers for instructions with référence 
to expenditures upon carhouSes at Lenox avenue and l46th street 
and elsewhere. 

See, also, 170 Fed. 636. 

Masten & Nichols, for receivers. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

Bronsoïi Winthrop, for Morton Trust Co. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. This application for instructions was 
induced by a letter to the receivers from the Morton Trust Company, 
dated June 24, 1909, protesting against further expenditures on thèse 
carhouses save such as may be necessary for maintenance and préser- 
vation, and espeçially against their further improvement for railroad 
uses. The facts are sufficiently set forth in the pétition. 

The mortgage to the Morton Trust Company covers the entire 
property of the Metropolitan Street Railway Company of every kind 
and description. When it wras executed that property was devoted 
to the service of an aggregation of street railroads in this city operat- 
ed as a unitary system. The protest of the trust company apparent- 
ly contemplâtes à. disruption' ôf this system and the future appropri- 

•SFor otiier cases see same topic & § ncmeëk In toec. & Ara. Dlgs. 1907 to date, & Rep'r Indexe» 
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ation oi.the.X'irious enumerated pareels of real estate to gênerai com- 
mercial purposes. It does not seem that either the receivers or the 
court can now act on such an assumption. It must be presumed 
that the several railroads now in reçeiver's possession will in the 
future, as in the past, be operated either by the parties now inter-- 
ested or by the purchaser at foreclosure sale, so as to render the 
public service for which they were created. If some spécial items 
of work now under way were shown to be of such a character as to 
be of no benefit to the property as a railroad system, they might be 
suspended; but no such are indicated, and the expenditures of the 
receivers necessary to put the system into proper condition to ren- 
der efficient public service are apparently in the Une of the instruc- 
tions given immediately after their appointment. 157 Fed. 443. 

Ail questions as to distribution of expenses as afïecting the respec- 
tive liens of the two mortgages will be disposed of as they come up, 
either before the master or the court in proceedings now in progress ; 
but the court now finds no grounds for instructing the receivers not 
to use the income coming into their hands from the opération of the 
System for the purpose of putting it into a thoroughly first-class con- 
dition. 



GTJARANTÏ TRUST CO. OF NEW YORK v. SECOND AVE. R. CO. et al. 

(Circuit Court, S. D. Nes^' York. Augùst 3, 1909. Additional Opinion, August 

30, 1909.) 

Nos. 3-14. 

Courts (§ 492*) — Priority of Jurisdiction— Fedebal or State Courts. 

Where Street rallroatl property, whicli was in tlie possession of receiv- 
ers of a fonderai court ai)i)ointed for a lessee, bas been turned over by 
tliem to thé reeeiver of a state court appointed In a suit to foreclose a 
mortgage tliereon, tlie fédéral court is witliout jurisdiction to entertain a 
suit in relation tliereto in whicli tliere Is no diversity of cltizenship, al- 
though It was coiunienced before the one In tlie state court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1845; Dec. Dig. 
§ 402.* 

Jurisdiction in mortgage foreclosure, see note to Seattle, L. S. & E. Ry. 
Co. V. Union Trust Co., 24 C. C. A. 533.] 

In Equity. 

See, also, 165 Fed. 487. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

Bronson Winthrop, for Morton Trust Co. 

LACOMBE, Circuit Judge. On July 13, 1909, an order was sign- 
ed extending the time for taking proofs under the rule to October 
9th. The order was submitted with the usual daily package of ex 
parte orders and, being assented to by every one, was signed witli- 
out particular investigation. Since then the court bas looked into 
the situation and has doubts as to the propriety of any such order. 

*For other cases see same topic & § numbeb ia Dec. & Am. Digs. 1SC7 to date, & Res'r Indexea 
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The suit is for foreclosure of a tnortgage, and was begun Sep- 
tember 3, 1908. Application was at once made for the appointaient 
of a receiver. The court called attention to the circumstance that 
the mortgaged property was held under leâse to the Metropolitan 
Street Railway Company by the receiver s of that company, that ne- 
gotiations looking towards a réduction of rent had been undertaken 
without success, and added: 

"The mère eircumstaiiee (iû the absence of dlvèrsity of citizenship) that the 
Second avenue property has remained in the hands of Metropolitan receiv- 
ers during the pendency of thèse negotiatlons shouJd not be controlling as to 
the forum in which cbmplainant may obtaln relief, slnce receivers hâve of- 
fered to retum the property and are ready to deliver to owners or owners' 
représentatives at any time. The pétition Is denied without préjudice to Its 
renewal in a state court." 165 Fed. 487. 

Subsequently a bill of foreclosure was filed in the state court, a 
receiver appointed by that court, and the property turned over to 
him. It is now in the custody of the state court. 

Under thèse circumstances it would seem that this court is power- 
less to âdrninister the relief prayed for. There is no diversity of citi- 
zenship, and the property is not in the custody of the court. There 
is jurisdiction neither of the parties nor of the subject-matter. The 
taking of proofs would therefore seem to be a waste of time and 
money. 

The casé may be put on the motion calendar for August 25th, when 
the court will hear what parties may hâve to say as to the vacating 
of thé' order extending time for taking proofs. 

Additional Opinion. 

As indicated in mémorandum filed August 3d, I am convinced 
that this court is without power to give the relief prayed for. InaS- 
much, however, as it is stated that ail parties, though recognizing this 
situation, wish to hâve the cause kept alive pending efforts at reor- 
ganization, the order extending time for taking proofs, which has 
been consented to, iS signed. 



rNITED STATES v. KBMPF. 
(District Court, E. D. Wlsconsin. August 25, 1909.) 

INDIANB (I 38*) — JUBISDICTION OF FEDEEAL CotTBTS— PEOSECUTION FOE TEES- 
PASS on INDIAN LANDS. 

Congress has the constltutlonal power to enact laws to punish crlml- 
nally the unauthorlzed cuttlng of timber on unallotted lands in an Indlan 
réservation within a state, the title to which Is in the United States, and 
to oonfer jurisdiction on the fédéral courts to enforce the same. 

[Ed. Note. — For other cases, see Indians, I>ec. Dig. § 38.*] 

On Motion in Arrest of Judgment. This is an indictment under 
section 5388, Rev. St. (U. S. Comp. St. 1901, p. 3649), for cutting tim- 
ber upon certain unallotted lands, being a portion of the Menominee 
Indian réservation in the state of Wisconsin. 

'For otlier cases see same topic & { nvmbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r In&exeï 



Wi¥ 'M' ffEDEÏlAL' REPOfiïER. ' 

E/j; Hënnirigj'Asét. Dist. Atty., fof the United States. " ' 

Paul J. Winter,'ï6r défendant. '- 

QUARLES, District Judge. It is contended in support of the mo- 
tion that the stafce -of :Wisbonsin was admitted into the Union upon the 
samiei footing, possess'îng the samei'powers ahd; jurisdiction, as one of 
the original states; that in the enabling act the fédéral government 
rn)adÇ];no réservation of jurisdiction over the Indian, country lying with- 
in the' territorial limits of the state; that therefore the criminal juris- 
diction of the: statè extends to aU parts of its dofnàin, àtid that, for the 
punîsïimçnt oftlje crime of which thé défendant was convicted, resort 
mus,tjhe had to the Wisconsin statute and Wisconsin courts; that the 
Wisconsin statute has provided an appropriaté remedy for the al- 
lege,d wrong, and that the, fédéral goyernment rnust beheld to hâve 
rëlifiq^uished its ju{;isdictioh over the territory in question. 

Tlîis contention îsbqttomëd upon the case of state V; Doxtater, 47 
Wis. .278, 2 N. W. 439,''whëreîn,j^ was held that aii' Oneida Indian 
rnîgj(iii| be trièid and jiunished in the state court for aduUery committed 
within.me réservation. The soUndness of this décision has been ques- 
tic^ed iîi this court, in Re Blàçkbird' {D. C.) 109 Fed; 139, 143^. ït has 
bëèn pr'acticàlly repudiated by thé Suprême Court in! 'United States 
v.'Kagama, 118 U. S. 375, 6 Sup.'Ct. 1109, 30 h. Ed. §^8, and appears 
to haye,been entirely ignored by, Çongress in subséquent législation. 
If this' décision wére good law, it'wduld hbt rtile the instant casç. «md 
tiiërëfbré merits rioiurther cçhsideration. , The Uniteà . Statëç! has 
assumed guardianship over thèse Itidians, and is vested witli the tîtle 
to large tracts of land whic}? it, Ijolçls in trust for its dépendent sub- 
jects. This trust irnposes thé highest duty to préserve and protect the 
propérty©f its wards. The- govefcttment is not only a sovereign, but 
also à laîlded' pfOprietor, chârged with the preservatioflôf the public ■ 
domain'.' ■ It is to conserve thèse interests that the ■act' wâs passed 
uflider Which the defetidânt is pi-osscuted. ' ' -; >' ■ -'•- 

W&ttlky start v^ith the fundamerital proposition that the Constitu- 
tion of the United States, and any proper legislàtiveieniaCtment based 
thereon, become the suprême law of the land, before which state 
statutes, if inconsistent therewith, must give way. Ableman v. Booth, 
21 How. 506, 16 L. Ed. 169 ; McCulloch, v. State of Maryland, 4 
Wheat. 316, 4 L. Ed." 579. In Railroad Co. v. Husen, 95 U. S. 465, 
471, 24 L. Ed. 5S7,'the Suprême Court stated the' rUle 'âS'follows: 

"Bwt,,,.wliatever may he the nature and reach of the police power of a state,: 
it caiinot be exerclsed over a subject confided exclusively.to Oongress by the 
fédéral rCpnstjtutioB." -, , t ■)•/■.•,; ' i 

Wë now turn to ,tlie Conf;titùïio^;;,and. in article 4, § $, .find : 
"The Coflgi'ess BhaÙ hâve power to, dispose of and malçe ^all needfui miles 
and régulations respectii^g the territor:^ or.otherpropertypf the United States." 

Injourdan V, -Barjett, 4 -How,, 168, 11 L„Ed. 924, construing this 
provisioii, t}ie court held thàt, , Congre'ss havihg; the constitutional pow- 
er to pass the law;,. it is suprême, ànd that Congress. may prohibit and 
punish trespasses on the public lands. Havihg, the, power of disposai 
and of protection, Congress alone can deal with' the title, and no state 
law, whether of limitation or otherwise, can derfCat such title. 
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In Camfield v. United States, 167 U. S. 518, 17 Sup. Ct. 8C4, A-% 
L. Ed. 260, the court say: 

"While we do not undertake to say tliat Congress has tlie unlimited iiower 
to legislate against nviisances within a state whicb it would hâve wltliin a ter- 
i-itory, we do not thlnk the admission of a teiTitory as a state deprlves it of 
rhe power of legislating for the protection of the public laiids, though it may 
thereby involve the exercise of what is ordiuarily knowu as the police power, 
so long as such power is directed solely to its own protection. À différent 
riile would place the publie domain of the United States completely at the 
mercy of state législation." 

It has been a subject of dispute as to the civil remédies that the 
government was entitled to enforce where timber had been eut on the 
pubhc domain. In Cotton v. United States, 11 How. 239, 13 L. Ed. 
675, it was held that the United States may maintain a civil action for 
trespass on public lands. To the same effect is United States v. Cook, 
19 Wall. 591, 22 L. Ed. 210. See, also, United States v. Gratiot, 14 
Pet. 526, 537, 10 L. Ed. 573. 

In United States v. Gardner, 133 Fed. 285, 66 C. C. A. 663, it was 
held that such a civil action could be maintained by the government 
to recover the value of timber unlawfully eut f rom lands of a réserva- 
tion, although such lands had been allotted; and such action may be 
maintained in the fédéral court. This case is difïerentiated from Unit- 
ed States V. Hall and Stevens (recently decided hère) 171 Fed. 214. 
That case concerned the Oneida réservation, where the lands had been 
allotted, and the question was whether the government could legiti- 
mately exercise the police power over such allotted territory. In the 
instant case the criminal statute does not invade the police power of 
the state, but involves only the protection of the public domain where 
the title of the United States is absolute. 

In some of the civil cases above cited, it was contended that the 
remedy by indictment was exclusive, and that, like any other owner, 
the United States could obtain redress of a civil nature in the state 
court. I hâve been unable to find any case where the authority of 
Congress to provide for the protection of the public domain by means 
of a criminal statute, has ever been doubted. 

During the argument great reliance was placed by defendant's coun- 
sel upon United States v. Penn (C. C.) 48 Fed. 669 ; but the facts are 
so différent that the authority is not in point. There the cemetery 
was originally the property of the state of Virginia, and had been 
acquired by the government by means of a tax title, and not in the 
manner point-^d out by article 1, § 8, of the Constitution. The exact 
point decided was that, no cession having been obtained from the state, 
the provision of the Constitution had not been complied with, and 
therefore the fédéral jurisdiction failed. 

I can see no reason to doubt the jurisdiction in this case, and the 
motion in arrest of judgment must be denied. 



End of Cases in Vol. 171. 



